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NORTH  WALES  CIRCUIT. 
Chsstbb  Assizbs. 
Thv/raday,  Oct.  27,  1881. 
(Before  Lord  Justice  Lush.) 

RbO.  v.  WlLLUlf  OSMAN.  (a) 

Murder — Evidence — Dying  declaraUons. 

Biaiementa  made  behind  the  hack  of  the  prisoner  are  not  admissible 
in  evidence  as  dying  declarations  unless  the  person  making 
them  entertains  at  the  time  a  settled  hopeless  expectation  of 
immtediate  death. 

Answers  vn  the  affirmative  to  the  following  questions :  ''  Do  you 
think  you  are  in  bodily  danger,  and  in  fear  of  death  ?'*  "  You 
are  not  expecting  to  recover,  are  you  aware  that  you  will  die  ? '' 
"Do  you  fully  a/nd  clea/rly  understand  what  I  am  saying  to 
you  ?  "  and  the  use  of  the  expression  "  I  am  su/re  I  am  going  to 
die  '^  do  not  indicate  such  a  state  of  mind. 

THE  prisons  was  indicted  for  the  murder  of  his  wife  on 
Friday,  the  19th  day  of  August,  1881,  at  Bredbury,  in 
Cheshire.  The  deceased  left  her  husband  about  two  and  a  half 
years  before  the  night  of  her  death,  and  they  had  never  cohabited 
together  since.  Five  months  before  her  death  she  went  on  a 
visit  to  a  friend  who  kept  the  Railway  Inn,  Bredbury,  and  during 
that  time  the  prisoner  visited  her  several  times.  On  the  night  in 
question  the  prisoner  was  at  the  inn  in  the  company  of  his  wife, 
with  whom  he  appeared  to  be  on  friendly  terms,  for  about  an 
hour  and  a  half,  during  which  time  he  was  heard  to  tell  his  wife 
that  he  had  taken  a  house  for  her  ^t  Lower  Broughton,  near 

(a)  Reported  by  Clbmsnt  Hiooiiis,  Esq.,  Barriater-at-Law. 
VOU  XV.  B 
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Reo.        ManchesteTi  that  be  bad  paid  for  the  fomitnre  in  it,  and 

08HA- .      naming  8L  a  week.     He  also  obtained  a  time  table,  and  fixed  ihe 

—  *      train  by  which  his  wife  was  to  travel  the  next  day  to  Manchester, 

>  M  ■        for  the  purpose  of  returning  home  to  live  with  him  again.  No  angry 

Evideiice^    words  passed  between  them.     The  prisoner  and  his  wife  lefk  the 

/  ying  dcclara-  kitchen,  and  walked  into  the  lobby,  where  they  were  alone  together. 

utny.        A  few  minutes  after,  a  person  in  the  bar  heard  the  deceased  say, 

'^  Oh  I  Will,  don't,''  and  a  gurgling  noise.  On  going  into  the  lobby 

the  deceased  was  found  Ijring  on  the  floor  in  a  pool  of  blood,  with 

her  throat   cut.      The  prisoner  was  not  seen  again   until  the 

28th  day  of  September  following,  when  he  was  apprehended  at 

West  Bromwich.     But  for  the  fact  that  medical  aid  was  obtained 

almost  immediately  after  the  infliction  of  the  wound,  she  would, 

accordiog  to  the  medical  evidence,  have  died  within  a  few  hours. 

The  wound  in  the  throat  was  nine  inches  long,  above  the  larynx, 

dividing  the  gullet,  so  that,  after  the  wound  had  been  properly 

dressed,  the  woman  was  able  to  speak   in  a  low   tone.      The 

medical  men  who  attended  deceased  were  of  opinion,  from  the 

first,  that  the  case  must  prove  fatal,  and  so  informed  her.     At 

1 .80  on  Saturday  morning,  about  three  hours  after  the  wound 

had  been  inflicted,  a  magistrates'  clerk  and  a  county  magistrate, 

who  was  also  a  surgeon,  attended  upon  the  woman  for  the  purpose 

of   taking   her    dying   declaration,    but   before    doing    so    the 

following  questions  were  asked. 

Magistrates'  clerk. — ''Do  yon  think  that  you  are  in  bodily 
danger  and  in  fear  of  death  ?'' 

Deceased. — "  Yes." 

Magistrate. — ''  You  are  not  expecting  to  recover,  are  you  aware 
that  you  will  die  ?" 

Deceased. — "  Yes." 

Magistrate. — ''  Do  you  fully  and  clearly  understand  what  I  am 
saying  to  you  ?" 

Deceased. — "  Yes." 

The  oath  was  then  administered,  and  a  statement,  as  to  who 
inflicted  the  wound,  was  made  by  the  woman,  but  only  in  answer 
to  questions  put  to  her.  At  the  time  the  above  statement  was 
made  the  woman  was  quite  conscious.  The  statement  was  read 
over  to  her,  and  she  stated  that  it  was  correct,  and  signed  it. 
The  medical  evidence  was  to  the  effect  that  the  woman  did  not 
recover  from  the  shock  until  10.30  on  Sunday  night,  but  that 
she  was  in  a  condition  before  then  to  form,  and  to  express  an 
opinion,  as  to  whether  she  was  likely  to  recover.  During  the  day 
she  asked  the  medical  man  if  she  should  get  better,  and  he  told 
her  there  was  no  chance  of  it.  She  replied,  ''  I  should  like  to 
get  better  so  that  I  could  have  it  in  for  him.''  During  the 
afbemoon  she  was  seized  with  a  fit  of  coughing,  during  which 
she  said  to  her  sister,  ''  I  am  sure  I  am  going  to  die,"  and 
immediately  afterwards,  in  answer  to  questions  by  her  sister, 
made  statements  respecting  the  infliction  of  the  wound. 

Oleinsnt  Eiggins,  for  the  proseoutioni  tendered  the  statements 
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made  by  the  deceased  woman^  in  the  morning  to  the  magistrate^         ^^' 
and  in  the  afternoon  to  her  sister,  as  dying  declarations.  Oaux. 

Swetenham,  Q.C.,  on  behalf  of  the  prisoner,  objected  to  their        ' 

reception.  ^^^* 

Lush,  L.J. — The  fact  that  the  statement  made  by  the  deceased  Emdenca^ 
woman  in  the  morning,  in  answer  to  questions  put  by  the  Dying  dedaram 
magistrate,  was  upon  oath,  adds  no  strength  to  it  as  a  dying  ^*<"''* 
declaration.  The  admission  of  a  dying  declaration  is  a  strong 
exception  to  the  rule  of  law  that  statements  made  behind  the 
back  of  the  prisoner  cannot  be  giyen  in  evidence.  A  dying 
declaration  is  admitted  in  evidence  because  it  is  presumed  that 
no  person,  who  is  immediately  going  into  the  presence  of  his 
Maker,  will  do  so  with  a  lie  on  his  lips.  But  the  person  making 
the  declaration  must  entertain  a  settled  hopeless  expectation  of 
immediate  death.  If  he  thinks  he  will  die  to-morrow  it  will  not 
do.  The  statements  in  the  present  case  seem  to  me  deficient  in 
the  most  essential  feature  of  dying  declarations,  namely,  the  fear 
of  immediate  death.  The  words  here  used  amount  to  nothing 
more  than  '^  I  am  in  great  danger,  I  fear  I  must  die.''  I  find  no 
stage  at  which  the  deceased  had  a  settled  hopeless  expectation 
of  immediate  deaih.  Care  must  be  taken  that  statements  are 
not  admitted  unless  this  rule  is  strictly  complied  with.  Evidence 
rejected. 

Verddct  ChdUy. 


OBOWN   CASES   RESERVED. 
Saturday y  November  19,  1881. 

Before    Lord  Colbbidge,  C.J.,    Fiald,  Hawkins,  Stephen,  and 

Cave,  JJ.) 

Req  V,  O'CoNNOB  AND  Bbown.  (a) 

False  pretence — Wirvmng  at  tossing  with  coins  hy  fraud  and  ill- 
practice — 8  8f  9  Vict.  c.  109,  s.  17 — "  Qam^,  sport,  pastime,  or 
exercise.^* 

The  prisoners  were  indicted  and  convicted  under  the  Q  &9  Vict, 
c.  109,  s,  17,  of  obtaining  by  fraud  and  u/nlawfal  device  and 
ilUpractice  in  playing  at  a  certain  game  or  sport,  to  wit  in  and 
by  wagering  on  the  event  of  a  certain  game  or  sport,  a  watch  and 
other  things  from  the  prosecutor.  The  evidence  was  that  the 
prosecutor  was  induced  to  go  to  a  public-house  and  drink  and 
toss  for  wagers  with  one  of  the  prisoners,  and  the  event  was 
that  the  prosecutor  lost,  and  the  prisoners  took  away  the  property 
stated. 

(d)  Reported  by  JoHV  Thokpsow,  Esq..  Barrister-ai-Law. 

B  2 
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Rm.        Held,  that  thi^  was  a  sporty  pastime,  or  exercise,  if  not  a  game,  within 
O'Connor  and      ^^^  meaning  of  sect,  17  0/  8  ^  9  Vict.  c.  109. 


Brown. 


1^81. 


AT  a  Court  of  Quarter  Sessions  for  the  Parts  of  Holland  in 
the  county  of  Lincoln^  held  by  adjournment  at  Spalding, 
w^ZIZ*^  o^  *i^6  20th  day  of  October,  1881,  Thomas  O'Connor  and  George 
ing  jor  money  -DFOwn  were  Charged  upon  the  following  indictment : 

—  Gaming  Act,  Lincolnshire,  Holland,  to  wit — The  joron  of  our  Lady  the  Queen,  upon  their  oath 
%  (f  9  Vict,  r.  present,  that  Thomas  0*Connor  and  Qeorge  Brown,  on,  ^.,  bj  fraud,  anlawfnl  dence, 
109, 8.  17.  and  ill-practice,  in  playing  at  a  certain  game  or  sport,  to  wit,  in  and  by  wagering  on 
the  event  of  a  certain  game  or  sport  with  one  Henry  Chambers  the  yoonger,  whether 
the  said  Thomas  O'Connor  would  or  would  not  win  a  certain  wager  made  or  pretended 
to  be  made  by  him  with  the  said  George  Brown,  unlawfully  and  fraudulently  did  win 
fiorn  the  Raid  Henry  Chambers  the  younger  to  tbemselres,  the  said  Thomas  0*Connor 
and  George  Brown,  certain  Yaluable  things,  to  wit,  one  silver  verge  watch,  one  silver 
watch  chain,  one  watch  key,  and  one  letter  seal,  of  the  chattels  of  the  said  Henry 
Chambers  the  younger,  and  did  then  and  thereby  unlawfully,  knowingly,  and 
designedly  obtain  the  ssid  valuable  things  and  chattels  from  the  said  Henry 
Chambers  the  younger  by  a  false  pretence,  to  wit,  by  the  fraud,  unlawful  deyica,  and 
ill-practice  aforesaid,  with  intent  then  to  cheat  and  defraud  the  said  Henry  Chambers 
the  younger  of  the  same  valuable  things  and  chattels,  against  the  form,  A». 

2nd  count.— And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  Thomas  0*Connor  and  George  Brown,  being  persons  of  evil  minds  and  disposi- 
tions, on  the  seventeenth  day  of  May  one  thousand  eight  hundred  and  eighty-one, 
unlawfully  and  wickedly  did  conspire,  combine,  confederate,  and  agree  together  by 
fraud,  unlawful  device,  and  ill-practice  in  playing  at  a  certain  game  or  sport»  to  wit, 
in  and  by  wagering  on  the  event  of  a  certain  game  or  sport  with  one  Henry 
Chambers  the  younger,  whether  the  said  Thomas  O'Connor  would  or  would  not  win  a 
certain  wager  made  or  pretended  to  be  made  by  him  with  the  said  George  Brown, 
unlawfully  and  fraudulently  to  win  from  the  said  Henry  Chambers  the  younger,  to 
themselves  the  said  Thomas  O'Connor  and  G«orge  Brown,  certain  valuable  things,  to 
wit,  one  silver  verge  watch,  one  silver  watch  chain,  one  watch  key,  and  one  letter  sesl, 
of  the  chattels  of  the  said  Henry  Chambers  the  younger,  with  intent  to  cheat  and  defraud 
the  said  Henry  Chambers  the  younger  of  the  same  valuable  things  and  chattels.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
Thomas  O'Connor  and  Gborge  Brown,  in  pursuance  of  and  according  to  the  said 
couiipiracy,  combination,  confederacy,  and  agreement  between  them  the  said  Thomas 
O'Connor  and  George  Brown  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  by  fraud,  unlawful  device,  and  ill-practice  in  playing  at  a  certain  game  or 
sport,  to  wit,  in  and  by  wagering  on  the  event  of  a  certain  game  or  sport  with  one 
Uenry  Chambers  the  younger,  whether  the  said  Thomas  O'Connor  would  or  would 
not  win  a  certain  wager  made  or  pretended  to  be  made  by  him  with  the  said  George 
Brown,  unlawfully  and  fraudulently  did  win  from  the  said  Henry  Chambers  the 
younger,  to  themselves  the  said  Thomas  O'Connor  and  George  Brown,  certain  valuable 
things,  to  wit,  one  silver  verge  watch,  one  silver  watch  chain,  one  watch  key,  and  one 
letter  seal,  of  the  chattels  of  the  said  Henry  Chambers  the  younger,  and  did  then  and 
thereby  unlawfully,  knowingly,  and  designedly  obtain  the  said  valuable  things  and 
chattels  from  the  said  Henry  Chambers  the  younger,  by  a  false  pretence,  to  wit,  by 
the  fraud,  unlawful  device,  and  ill-practice  aforesaid,  with  intent  then  to  cheat  and 
defraud  tiie  said  Henry  Chambers  the  younger  of  the  said  valuable  things  and 
chattels,  against  the  peace,  &c. 

3rd  count  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  Thomas  0*Connor  and  George  Brown,  being  persons  of  evil  minds  and  disposi- 
tions, on  the  seventeenth  day  of  Biay  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-one,  unlawfully  and  wickedly  did  conspire,  combine,  confederate, 
and  agreo  together,  by  fraud,  unlawful  device,  and  ill-practice  in  playing  at  a  certain 
game  or  sport,  to  wit,  in  and  by  wagering  on  the  event  of  a  certain  game  or  sport 
with  one  Henry  Chambers  the  younger,  whether  the  said  Thomas  O'Connor  would  or 
would  not  win  a  certain  wager  made  or  pretended  to  be  made  by  him  with  the  said 
George  Brown,  unlawfully  and  fraudulenUy  to  win  from  the  said  Henry  Chambers  the 
younger,  to  themselves  the  said  Thomas  O'Connor  and  George  Brown,  certain  valu- 
able things,  to  wit,  one  silver  verge  watch,  one  silver  watch  chain,  one  watch-key, 
and  one  letter-seal,  of  the  chattels  of  the  said  Henry  Chambers  the  younger,  with 
intent  then  to  oheat  and  defraud  the  said  Henry  Chambers  the  younger  of  the  same 
valuable  things  and  chattels,  against  the  peace,  Ac 


CBI^flNAL  LAW   GASES.  5 

The  statate  referred  to  in  the  first  ooant  of  the  indictment  is        Hbo. 
8  &  9  Vict.  o.  109,  s.  17,  and  is  as  follows :  /N.n™l   . 

And  be  it  enacted  that  every  person  who  shall,  by  any  fraad,  or  unlawful  derioe,  or        Bbowk . 

ill-practice  in  playing  at  or  with  cards,  dice,  tables,  or  other  game,  or  in  bearing  a 

part  in  the  stakes,  wagers,  or  adventures,  or  in  betting  on  the  sides  or  hands  of  them  ^-^^ 

that  do  play,  or  in  wagering  on  the  event  of  any  game,  sport,  pastime,  or  exercise,  

win  from  any  other  person  to  himself,  or  any  other  or  others,  any  sum  of  money  or  Wf^g^ron  tosS' 
valuable  thing,  shall  be  deemed  guilty  of  obtaining  such  money  or  valuable  thing  from  ^^  f^^  mrm*nf 
such  other  person  by  a  false  pretence  with  intent  to  cheat  or  defraud  such  person  of  "■^GrominpAet, 
the  same,  and,  being  convicted  thereof,  shall  be  punished  accordingly.  8  j"  9  I'tct  c 

109,  s*  17* 

It  was  proved  in  evidence,  on  the  part  of  the  prosecutor,  that 
on  the  day  named  in  the  indictment  the  prosecutor  Henry 
Chambers  was  accosted  in  the  street  at  Spalding  by  the  prisoner 
Brown  as  if  they  knew  each  other,  whicn  knowledge  the  prose- 
cntor  denied ;  the  prisoner  Brown  then  said  to  the  prosecutor  he 
had  met  him  at  Peterborough,  which  the  prosecutor  also  denied. 
The  prosecutor  was  then  induced  by  Brown  to  go  with  him  to  a 
public*house  to  have  a  glass  of  beer  with  him.  Afterwards  the 
prisoner  O'Connor  came  into  the  room,  and,  after  some  conversa- 
tion and  beer-drinking,  challenged  Brown  to  toss  with  coins  for 
different  wagers,  and  ultimately  the  prisoners  both  induced  the 
prosecutor  to  stake  his  watch,  chain,  iind  the  appendages  upon 
the  result  of  a  particular  toss  of  a  coin  between  the  prisoners. 

It  had  been  agreed  between  Brown  and  CConner  that  they 
should  have  five  tosses,  and  the  last  of  the  five  to  win. 

The  prisoner  Brown  had  won  the  first  four  tosses,  and  then  bet 
O'Connor  3Z.,  which  he  increased  to  5Z.,  that  he  (Brown)  would 
win  the  fifth  toss,  whereupon  both  Brown  and*  O'Connor  per- 
suaded the  prosecutor  to  stake  his  watch,  chain>  and  appendages 
against  O'Connor's  5Z.  that  the  prisoner  Brown  would  win  the 
fifth  toss.  The  result  was  that  O'Connor  won,  and  the  5Z.  and 
the  watch,  chain,  and  appendages  were  handed  to  him  by  the 
prisoner  Brown. 

At  the  conclusion  of  the  evidence  adduced  by  the  prosecution^ 
counsel  on  behalf  of  the  prisoner  Brown  submitted  that  tossing 
with  coins  was  not  a  game  within  the  meaning  of  the  statute 
8  &  9  Vict.  c.  109,  s.  17,  whereupon,  at  the  request  of  counsel  for 
the  prisoner  Brown,  I  consented  to  submit  to  the  decision  of  the 
Court  of  Crown  Cases  Reserved  this  question : 

"  Whether  the  prisoners  were  or  were  not  lawfully  convicted 
upon  the  aforesaid  indictment." 

If  the  Court  should  be  of  opinion  that  the  indictment  is  good, 
the  conviction  to  stand  ;  otherwise  to  be  quashed. 

The  prisoners  were  respectively  sentenced  to  six  calendar 
months'  imprisonment  in  Her  Majesty's  prison  at  Spalding,  bail 
being  allowed  pending  the  decision  of  the  Court ;  but,  bail  not 
being  forthcoming,  the  prisoners  are  detained  in  custody,  the 
sentence  being  respited  until  the  opinion  of  the  court  is 
given. 

J.  Russell  Jackson, 
Chairman  of  Quarter  Sessions. 
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R"»  /.  W.  Cooper  for  the  prisoner. — ^The  only  question  raised  on 

O'OoMKom  AMD  l>®li^f  of  the  prisoner  was,  "  Is  tossing  with  halfpence  a  game 

Broww.      within  the  meaning  of  the  statute  8  &  9  Vict.  c.  109,  s.  17  ? '' 

Tossing  with  coins  is  not  mentioned  in  the  statute,  nor  is  it 

qusdem  generis  with  the  words   "  cards,  dice,  tables,  or  other 

Wager  <m  tost-  game.''     [Stephkn,  J. — Is  not  tossiug  with  coins  substantially 

tiw /or  mone^  the  game  as  throwing  dice  ?     They  bear  a  strong  resemblance. 

S^^T*^^  c.  ^^  *^®  o°®  ^^^^  yo^  throw  up  a  coin  and  see  which  side  turns  up, 

109, «.  17.  '  and  in  the  other  you  throw  the  dice  and  see  what  number  turns 

up.]     In  lieg  v.  Hudson  (Bell's  C.  C.  263;  8  Cox  C.  C.  305), 

the  indictment  charged  A.,  B.,  and  C.  in  the  first  coant,  that 

they  by  fraud,  unlawful  device,  and  iU-practice  in  playing  at  a 

certain   game  or  sport,  to  wit,   in  and  by  a  wager  with  B., 

unlawfully  and  fraudulently  obtained  money  from  B.     And  there 

were  also  two  counts  for  conspiracy.     The  evidence  was  that  A., 

B.,  C,  and  the  prosecutor  were  drinking  in  a  public-house,  and  that 

A.  lefl  a  pencase  on  a  table  and  quitted  the  room  to  get  writing 

paper,  B.  then  took  up  the  pencase,  took  out  the  pen  and  put  a 

Sin  in  the  place  of  it,  then  put  the  pen  under  the  prosecutor's 
rinking  glass,  and  suggested  to  the  prosecutor  to  bet  the 
prisoner  when  he  returned  that  there  was  no  pen  in  the  pencase. 
The  prosecutor  was  induced  by  B.  and  C.  to  do  so.  The  pencase 
was  then  turned  up,  und  another  pen  with  the  pin  fell  into  his 
hand,  and  the  prisoners  then  took  the  money.  Upon  the  same 
objection  being  taken  as  in  this  case.  Pollock,  C.B.  told  counsel 
that  he  might  confine  his  argument  to  the  count  for  conspiracy, 
and  this  point  was  not  decided,  but  the  Recorder,  who  tried  the 
case,  thought  the  point  was  a  good  one.  In  Watson  y.  Martin 
(84  L.  J.  50,  M.  C. ;  10  Cox  C.  0.  56)  it  was  held  that  playing 
at  pitch  and  toss  with  halfpence  was  not  playing  with  an  instru- 
ment of  gaming.  [BL/lwkiks,  J. — ^That  was  a  decision  upon 
the  Vagrant  Act  (a).  This  indictment  charges  that  by  fraud, 
unlawful  device,  and  ill-practice  in  playing  at  a  certain  game  or 
sport,  to  wit,  in  and  by  wagering  on  the  event  of  a  certain  game 
or  sport.  Was  not  this  a  game  or  sport  ?  Stephik,  J. — ^The 
words  of  the  statute  are  "  game,  sport,  pastime,  or  exercise." 
Surely  this  was  a  pastime.]  This  was  not  a  game,  sporty  pastime, 
or  exercise  within  the  meaning  of  the  statute.  [Lord  Colebidgb, 
C.J. — What  do  you  call  it  then  if  two  persons  spent  an  hour  in 
pitch  and  toss  ?]     It  is  simply  a  waste  of  time. 

Lord  CoLHUDGB,  C.J. — Should  you  not  say  it  was  a  way  of 
passing  time  ? 

Timnajrd'Moore,  for  the  prosecution,  was  not  called  upon. 

Lord  Coleridge,  C.J. — The  case  is  clearly  within  the  words  of 
the  statute.  This  was  undoubtedly  a  pastime  or  exercise,  if  not 
a  game,  within  the  meaning  of  the  statute. 

The  rest  of  the  Court  concurred.  Conviction  affirmed. 

(a)  6  Geo.  4,  o.  88,  s.  4 :  *'  Every  perwD  playing  or  betting  in  the  street,  road, 
highway,  or  other  open  and  pnblic  place,  at  or  with  any  table  or  instrument  of 
gaming,  at  any  game  or  pretended  game  of  chance/* 
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MIDLAND  CIRCUIT. 

DxRBY  Winter  Assizes,  Pbbbuabt,  1882. 

(Before  Mr.  Jnstice  Hawkins.) 

Aeg.  v.  Goddabd.  (a) 

Evidence-^Dying  declaratiotir^Oansciousness  of  impending  dis' 

solution. 

The  deceased,  shortly  after  the  oceturrence  which  resulted  in  her 
death,  was  seen  standing  at  the  door  of  a  neighbowr's  house  in 
a  fainting  condition,  and  apparently  dying.  She  said,  *^  I  am 
dying ;  look  to  my  children;^*  and  she  then  m^de  a  statement 
as  to  the  cause  of  her  injuries. 

Held,  by  Hawkins,  J.,  after  consulting  Baggallay,  L.J.,  that 
the  statement  then  made  was  admissible  in  evidence  as  a  dying 
declaration, 

WILLIAM  GODDARD  was  indicted  for  the  wilfdl  murder  of 
Ms  wife,  Sarah  Goddard,  at  Chesterfield. 

Merewether,  Q.C.  and  Arnold  Morley  prosecuted. 

Bibszard,  Q.C.  and  Daniel  defended. 

The  prisoner  resided  with  his  wife  and  family  at  a  hoase  in 
Station-street,  in  the  town  of  Chesterfield.  On  Saturday  night, 
the  28th  of  January,  the  deceased  was  at  home ;  the  prisoner  was 
seen  to  come  home  about  11  p.m.,  and  almost  immediately  the 
next-door  neighbours  heard  a  noise  as  of  the  furniture  being 
knocked  about;  then  two  persons  were  heard  to  run  upstairs, 
the  noise  being  as  of  light  steps  going  first,  followed  by  beayier 
ones.  A  woman's  scream  was  heard  proceeding  from  the  upper 
part  of  the  house ;  then  two  persons  were  heaid  to  run  quickly 
down  again,  followed  immediately  by  a  series  of  piercing 
screams.  One  of  the  neighbours,  Mrs.  Sharman,  came  out  into 
the^yard  of  her  house,  found  the  deceased  standing  in  the  yard 
in  a  pool  of  blood  and  took  her  into  her  house,  fetching,  at  the 
deceased's  request,  another  neighbour,  Mrs.  Worrall.  "Wnen  Mrs. 
Worrall  arrived,  which  was  some  ten  minutes  after  the  screams 
had  been  heard,  the  deceased  was  standing  at  Mrs.  Sharraan's  door. 

Two  witnesses  testified  that  she  then  looked  pale  and  was  in  a 
fainting  condition,  and  had  the  appearance  of  dying,  and  she 
then  made  a  statement  as  to  the  cause  of  her  injuries,  which  the 
prosecution  proposed  to  put  in  as  part  of  the  res  gestae,  but  it  was 
objected  to  and  disallowed  by  the  learned  judffe. 

In  reply  to  questions  put  by  the  judge,  the  witness  Worrall 
said  that  when  she  first  saw  the  deceased  Rhe  said,  "Vm  dying; 

(a)  Reported  by  Giu»bt  Q.  Kiociiidt,  Esq^  Barriater-ftt*Lftw. 
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Rao.       look  to  my  cliildren/'  she  then  made  the  statement  as  to  the 

QoDDARD     ^*™'®  ^'  ^^  injuries. 

'        The  deceasea  woman  died  in  the  oonrse  of  the  niffht.    The 

1882.        medioal  evidence  established  that  a  terrible  injury  had  been 
Evidence^    inflicted  on  her  from  which  she  had  bled  to  death.     A  violent 
Dying  deanra-  kick  from  a  heavy  pair  of  boots  such  as  the  prisoner  wore^  was 
tion.        proved  to  be  a  most  likely  cause  of  injury. 

W.  Merewether  submitted  that  the  statement  made  by  the 
deceased  woman  to  Mrs.  Worrall  was  admissible  as  a  dying' 
declaration. 

Buazard,  Q.O.  objected  that  the  mere  fact  that  the  woman  had 
received  a  serious  injury,  and  said,  ''I  am  dying''  was  not 
sufficient  evidence  of  an  actual  belief  of  impending  dissolution. 

Hawkins,  J.,  after  consulting  Baggallay,  L. J.,  said :  It  is  a 
question  of  fact  for  me  to  decide  whether  I  am  satisfied  that  the 
woman  believed  her  dissolution  to  be  impending  at  the  time  she 
made  this  statement.  There  is  no  doubt  she  had  received  an  injury 
which  speedily  occasioned  her  death.  1  am  satisfied  she  was 
conscious  of  the  serious  nature  of  her  injuries,  and  believed  that 
her  dissolution  was  impending.  My  brother  Baggallay  agrees 
with  me  thoroughly,  and  I  hold  the  statement  to  be  admissible 
in  evidence. 

The  statement  admitted  was  as  follows :  ^^  0\  dear !  Mrs. 
Worrall,  my  husband  has  kicked  me,  and  I  shall  die ;  do  look 
to  my  children ;  is'nt  it  hard  that  he  should  do  like  this  when  I 
have  given  him  no  cause  f 

The  prisoner  was  eventually  found  guilty  of  manslaughter,  and 
sentenced  to  twenty  years'  penal  servitude. 

Solicitor  for  the  prosecution,  Oee^  of  Chesterfield. 

Solicitors  for  the  defence,  Jones  and  Middleton,  of  Chesterfield. 


MIDLAND  OmOTJIT. 

WnmB  Assizis,  Januabt,  1882. 

(Before  Lord  Justice  Bagoallat. 

Bia.  V.  Tatlob.  (a) 

Practice-^Postponement    of  caae^^Banger  to  puhlicr^InfectioiLa 

vntnesses, 

Poatponsmerd  of  a  ease  on  the  grovnd  that  infection  might  be 
conveyed  to  the  public  by  the  attendance  of  the  witnesses, 

THE  prisoner  was   committed  for  trial  at  the  Northampton 
Wmter  Assizes,  1882,  on  charges  of  burglary  and  house- 
breaking committed  at   the  Union  Workhouse  at  Stamford  in 

(a)  Reported  by  Gxlbbbt  G.  EsmrcDT,  Esq.,  BarriBter-at-Law. 
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Jnly  and  November,  1881.     The  witnesses  on  the  depositions  to        Rbq 
prove  the  alleged  crimes  were  the  master,  porter,  and   other      ,p^  *• 

inmates  of  the  workhouse.     Since  the  committal  of  the  prisoner,        

smallpox  had  broken  out   in  the  workhouse,  and,  though  the        1882. 
witnesses  were  not  themselves  "unable  to  travel"  within  11  &  12     „  .,7^v?f 
Viot.  c.  42,  s.  17,  the  medical  officer  was  of  opinion  that  their /Ka/— (Vrowirf 
attendance  at  the  assizes  would  be  dangerous  to  the  public,  as        for- 
they  might  carry  infection. 

At  Bedford,  the  assize  town  preceding  Northampton, 

Etherington  Smithy  for  the  prosecution,  made  an  application 
to  Baggallay,  L.J.,  the  judge  before  whom  the  case  would  in 
ordinary  course  be  tried,  for  directions  as  to  the  course  to  be 
pursued  on  the  above  state  of  facts. 

His  LoBDSHiP  stated  that  he  should  require  an  affidavit  from 
the  medical  officer  to  the  above  eflFect,  to  be  produced  before  him 
at  Northampton. 

On  production  of  the  affidavit  at  Northampton,  Baggallay,  L.J. 
did  not  require  any  bill  to  be  sent  up  before  the  grand  jury,  but 
postponed  the  case  to  the  next  assizes.  The  prisoner,  who  since 
the  committal  had  been  in  custody,  was  brought  before  the 
judge,  and,  after  having  been  told  the  result  of  the  above 
application,  was  admitted  to  bail  on  his  own  recognisances  to 
appear  at  the  next  assizes. 

Solicitor  for  the  prosecution,  English,  of  Stamford. 


HOUSE  OP  LORDS. 

Nw).  8, 11,  cmd  24,  1881. 

(Before  Lords  Pbnzanob,  Blackburn,  and  Watson.) 

MuLLiNS  V.  Thb  Tbbasubbb  of  thb  Countt  of  Subset,  (a) 

ON  APPBAL  FBOM  THB  COUBT  OF  APPEAL  IN  ENGLAND. 

Prisons  Act,  1877  (40  ^  41   Vict.  c.  21),  ss.  4,  57,  61— Expenses 
of  conveying  prisoner  to  prison — Meaning  of   "  committal  to  , 
prison,'^ 

The  Prisons  Act,  1877  (40  ijr  41  Vict.  c.  21),  enacts  as  follows : 
Sect.  4,  '^  On  and  after  the  commencement  of  this  Act  all 

(a)  Reported  by  0.  E.  Mau>bn,  Esq.,  Barrister-at-Law. 
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MnLusii         expenses  incu/rred  in  respect  of  the  nuUntenance  of  prisons  to 
The  wnich  this  Acts  applies,  and  of  the  prisoners  therein^  shall  he 

TvEAswMR  as     defrayed  out  of  moneys  provided  by  Parliament.'* 
THi  OouNTTOF  Scct.  57  .'  "  A  prisoueT  for  the  purposes  of  this  Act  means  any 
Sdbmet.         person  committed  to  prison  on  remand  or  for  trial,  safe  custody, 
18S1.  prmishment,  or  otherwise,  and  the  *  maintenance  of  a  prisoner* 

—7-  includes  all  such  necessary  expenses  incurred  in  respect  of  a 

oron/^or^fw-     P^^>^*^  f^  food,  clothing,  custody,  safe  conduct,  and  removal 
fturyfor  cost  of    ffom  one  plocc  of  Confinement  to  another,  or  otherwise,  from  the 
conveyance  of     period  of  his  committal  to  prison  until  his  death  or  discharge 
^jj'f*^_      from  prison,  as  would  if  this  Act  had  not  passed  have  been 
stable*.  payable  by  a  prison  authority,  with  this  proviso},  that  nothing  in 

this  Act  shall  exempt  a  prisoner  from  payment  of  any  costs  or 
expenses  in  respect  of  his  conveyance  to  prison  or  otherwise,  which 
he  would  have  been  liable  to  pay  if  this  Act  had  not  passed" 
Sect.  61  :  "  In  this  Act  the  expressions  'prison  authorities^  8fc., 
....  shall  respectively  have  the  same  meaning  in  relation  to  any 
prison  as  they  have  in  the  Prison  Act,  1865." 
Held  {affirming  the  judgment  of  the  court  below),  that  the  effect  of 
these  sections  was  to  transfer  the  liability  for  the  expenses  of 
conveying  prisoners  to  prison  from  the  county  treasurer  to  the 
Secretary  of  State. 
"  Oommittal  to  prison "   msans  committal   by   the  magistrate's 
warrant,  not  reception  urithin  the  prison  by  the  prison  officials. 

THIS  was  an  appeal  from  a  judgment  of  the  Conrt  of  Appeal 
(Lord  Selbome,  L.C.,  Baggallay  and  Brett,  L.JJ.)^  reported 
in  43  L.  T.  Rep.  N.  S.  786;  U  Cox  C.  C.  413,  and  6  Q.  B. 
D\v.  156^  reversing  a  judgment  of  the  Queen^s  Bench  Division 
(Lush  and  Manisty^  JJ.),  reported  in  42  L.  T.  Bep.  N.  S.  128; 
14  Cox  C.  C.  413,  and  5  Q.  B.  Div.  170. 

The  question  turned  upon  the  construction  of  the  sections  of 
Prisons  Act  1877  (40  &  41  Vict.  c.  21)  set  out  in  the  head-note 
above.  The  facts  out  of  which  the  case  arose  and  the  arguments 
of  counsel  appear  sufficiently  from  the  judgments  of  their 
Lordships. 

Sir  E,  Oiffard,  Q.C,  Poland,  and  A.  L.  S^mt^/i  appeared  for  the 
appellant. 

The  SoUdtor-Oeneral  (Sir  F.  Herschell,  Q.C.),  and  i?. 
Baggallay  for  the  respondent. 

At  the  conclusion  of  the  arguments  their  Lordships  took  time 
to  consider  their  judgment. 

Nov.  24. — Their  Lordships  gave  judgment  as  follows : 

Lord  BiACKBUBN. — My  Lords :  It  appears  by  this  case  that  a 
woman  was  summarily  convicted  before  a  magistrate  sitting  at 
Lambeth,  in  the  county  of  Surrey,  of  an  oflFence  committed  in 
the  county  of  Surrey,  and  was  sentenced  to  imprisonment. 
Before  the  passing  of  the  Prisons  Act,  1 877,  she  would  have  been 
committed  to  a  Surrey  prisoui  but  owing  to  directions  given  by 
the  Secretary  of  State  under  the  authority  of  that  Act  she  was 
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committed  by  the  magistrate's  warrant  to  the  prison  at  West-      Mullins 
minster^   in  Middlesex.     A  man  was  also  committed  by  the        ^^^ 
magistrate  sitting  at  Lambeth^  to  take  his  trial  for  a  felony  com-  tbbabubxr  or 
mitted  in  the  county  of  Surrey.     In  this  case  also,  before  theTHBOouNiroF 
Prisons  Act,  1877,  the  prisoner  would  have  been  committed  to  a      s^rrkt. 
Surrey  prison,  but  owing  to  directions  given  by  the  Secretary  of       issi. 
State  under  the  authority  of  the  Act  the  warrant  was  made  out       ^  -7;- 
committing  him  to  the  prison  at  Clerkenwell,  in  the  county  ^^  cmouuw^t^ 
Middlesex.     The  constable  who  conveyed  the  two  prisoners  to  suryfw cMtqf 
prison,  in  obedience  to  the  respective  warrants,  incurred  expenses,  conveyance  of 
ascertained  to  be  1 ».  6d.in  each  case;  these  exponsesare  not  greater,   j^f^f"*  '^ 
perhaps  less,  than  would  have  been  incurred  in  conveying  the       stahlu!^ 
persons  committed  to  a  Surrey  gaol,  but  they  are  not  the  same. 
The  question  in  the  case  is  whether  the  ultimate  liability  to  repay 
to  the  constable  these  sums  remains  as  it  was  before  the  Prisons 
Act,  1877;  that  is,  whether  it  is  to  be  borne  by  the  treasurer  of 
the  county  of  Surrey  out  of  the  county  rates,  or  whether  it  is  by 
that  Act  to  be  defrayed  out  of  moneys  to  be  provided  by  Parlia- 
ment.    Though  the  individual  sums  are  very  small,  the  aggregate 
of  all  such  expenses  throughout  England  amounts  to  a  very  large 
sum,  so  that  the  question  is  one  of  importance  in  a  pecuniary 
point  of  view.  The  answer  to  it  depends  on  the  true  construction 
of  the  Prisons  Act,  1877  ;  but  to  understand  that  Act  it  is  neces- 
sary, to  some  extent,  to  consider  what  was  the  state  of  the  law 
before  it  passed,  and  how  far  it  altered  it.     First,  as  to  the  then 
existing  law  as  to  the  costs  of  conveying  the  malefactor  to  prison. 
The  case  stated  one  instance  of  a  person  summarily  convicted,  and 
committed  to  prison  under  a  warrant  in  order  to  undergo  her 
sentence,  and  another  of  a  person  committed  for  trial,  in  case 
there  should  be  any  difference  as  regards  the  effect  of  the  Act  in 
the  two  cases,  but  there  is  none.     The  responsibility  of  the  gaoler 
does  not  commence  till  he  receives  the  prisoner  into  his  custody ; 
the  obligation  to  convey  him  to  prison,  and  to  keep  him  while  so 
conveying  him,  lay  at  common  law  upon  the  vill  or  place  which 
furnished  the  constables  or  other  officers  who  wtre  to  obey  the 
justice.     Lord  Hale  says  (2  Hale's  Pleas  of  Crown,  96)  :  *'  The 
charge  of  sending  malefactors  to  gaol  by  the  common  law  is  to 
bo  borne  by  the  vill  where  they  are  apprehended  (3  Bdw.  3;  Coron. 
328;  4  Edw.  3,  c.  10).''     He  does  not  state,  nor  does  either  the 
passage  in  Fitzherbert's  Grand  Abridgment,  or  the  statute  cited 
by  him,  show,  nor  have  I  been  able  to  discover  by  what  machinery, 
if  any,   the   constable   who,   in  the   first  instance,   was  at  the 
charges,  was  to  be  reimbursed  by  the  vill.      "  But  now,''   he 
proceeds,  "by   the  statute  of  3  Jac.    1,   c.    10,   the   charge  is 
to    be    borne    by    the    prisoner    if   he    hath    wherewith,    the 
same  to  be  levied  by  the  warrant  of  the  justices  of  the  peaco ;   - 
and  if  he  hath  not  wherewith,  then  the  charge  to  be  borne  by 
the  parish,  township,  or  tithing  where  the   offender  is   appre- 
hended, by  a  tax  or  rate,  to  be  made  as  by  the  said  Act  is  pre- 
scribed."    Since  Lord  Hale's  time,  by  the  27  Geo.  2,  c.  3,  the 
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MoLLiNB      part  of  the  statute  of  James  I.,  which  prescribed  the  making  of  a 
Ths        ^^  ^^^  ^^®  repayment^  is  repealed,  and  in  lieu  of  it  it  is  enacted 
Treabubbb  of  that  when  any  person  not  having  wherewithal  is  committed  by 
TmCouKTTov  warrant  from  any  justice  of  the  peace,  then,  "  on  application  by 
•      the  constable  or  other  officer  who  conveyed  him  to  any  justice  of 
1381.        the  same  county  or  place/'  the  justice  is  to  ascertain  the  reason- 
-77-        able  expenses  of  such  constable  or  other  officer,  and  by  warrant 
cwntvorh^rL-  ^^^^^  '^  hik'tx^.  and  seal  order  the  treasurer  of  the  county  or 
wry  for  cost  </ place  to  pay  the  same,  which  the  said  treasurer  is  hereby  required 
amv&fance  of  to  do  as  soon  as  he  receives  such  warrant,  and  any  sum  so  paid 
ga^Tlon-    ^^^^  ^®  allowed  in  his  accounts.     Bv  sect.  4  there  is  a  proviso 
staMes.       preventing  the  making  of  any  such  order  on  the  treasurer  of  the 
county  of  Middlesex :  in  that  county  the  order  is  to  be  made  on 
the  overseers  of  the  parish  where  the  prisoner  was  apprehended. 
Why  this  distinction  was  made  does  not  appear,  but  it  still  sub- 
sists.    There   has   not   been  any  further  legislation   as   to   the 
expenses  of  conveying  malefactors  to  gaol  where  the  prisoner 
was  convicted.     The  11  &  12  Vict.  c.  42,  s.  26,  provides  for  the 
payment  of  conveying  to  gaol  prisoners  committed  for  trial.     By 
that  section  the  order  is  to  be  made  upun  the  treasurer  of  the 
county,  riding,  division,  liberty,  or  place  of  exclusive  jurisdiction 
wherein  the  offence  is  alleged  in  the  said  warrant  to  have  been 
committed.     This  throws  light  upon  what  is  meant  by  the  word 
"  place  "  in  the  27  Qeo,  2,  c.  3.     The  county  or  place  the  justice 
for  which  commits  to  prison  was,  before  the  11  &  12  Yict.  c.  42, 
the  county  or  place  where  the  offence  was  alleged  to  have  been 
committed,  and  the  prisoner  was  brought  in  custody  before  the 
justice  within  that  county  or  place.      But  under  the  provisions  of 
the  11  &  12  Vict.  c.  42,  s.  2U,  prisoners  may,  in  some  cases,  be 
committed  to  the  gaol  of  the  county  in  which  the  offence  was 
committed  by  a  justice  of  a  different  county,  sitting  in  a  different 
county ;  and  it  was  probably  to  meet  that  case  that  sect.  26  was 
framed  as  it  is.    In  the  case  now  at  the  bar  the  person  sent  to 

? risen  was  arrested  in  the  county  at  large,  and  would,  before  the 
^risons  Act,  1877,  have  been  committed  to  the  gaol  of  the 
county,  and  under  such  circumstances  the  effect  of  the  27  Geo. 
2,  c.  3,  and  the  11  &  12  Vict.  c.  42,  is  identical.  The  11  &  12 
Vict.  c.  42,  s.  26,  retains  the  exception  as  to  Middlesex  to  be 
found  in  27  Oeo.  2.  As  to  the  law  of  prisons,  it  is  not  neces- 
sary to  consider  any  legislation  prior  to  the  Prisons  Act,  1865. 
That  Act  applied  to  all  prisons  in  England  to  which  justices  of 
the  peace  commit  malefactors,  and  was  confined  to  those  prisons. 
For  the  first  time  the  words  "prison  authority^*  are  used  as 
designating  the  managing  body  that  acted  for  the  locality  to 
which  the  prison  belonged ;  the  thing  was  old  though  the  name 
was  new.  By  sect.  5,  as  regards  any  prison  belonging  to  any 
county  or  place  in  the  nature  of  a  county,  which  is  the  case  with 
which  we  have  now  to  deal,  the  prison  authority  was  the  justices 
in  quarter  sessions  assembled.  The  patronage  and  management  of 
the  prison  was  given  to  the  prison  authority.   The  prison  itself  was 
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to  be  provided,  by  sect.  8,  at  the  expense  of  '*  the  county  or  place      Muluks 
for  which  it  was  the  prison  '^ ;  and  all  expenses  ''  incurred  by  a         the 
prison  authority  in   carrying  into  effect ''   the  Act  are  to  be  Thkabubkb  of 
defrayed  out  of  the  rates  of  the  district  applicable  to  the  main-  thbOodntt of 

tenance  of  a  prison,  or  out  of  any  other  property  applicable  to  that        ' 

purpose.  It  is  necessary  to  notice  these  provisions^  and  to  1881. 
observe  that  no  expenses  were  literally  payable  by  the  prison  rjJrjZ  f 
authority.  They  were  all  to  be  at  the  expense  of  the  locality  for  comtyw^'^ea'' 
which  the  prison  authority  acted,  and  to  be  defrayed  out  of  the  wry  for  cost  of 
rates  of  that  locality,  which  formed  a  fund  not  belonging  to  the  conv^ancevf 
prison  authority,  though  under  its  management  and  control.  I  ^^^^^lo^ 
do  not  think  that  there  is  any  other  provision  of  the  law  existing  ttMes, 
before  the  Prisons  Act,  1877,  which  it  is  necessary  to  notice. 
That  Act,  by  sect.  5,  transferred  to  the  Secretary  of  State  all  the 
prisons  and  the  furniture  and  effects  in  them,  which  had  hereto- 
fore belonged  to  the  localities  for  which  a  prison  authority  acted. 
Those  prisons  are  not,  I  think,  quite  accurately  spoken  of  in  sect. 
3  as  belonging  to  the  prison  authority.  It  also  transferred  to  the 
Secretary  of  State  all  the  power  and  patronage  in  respect  of  those 
prisons,  which  had  before  been  exercised  by  the  prison  authori- 
ties ;  and  by  sects.  24  and  25  the  Secretary  of  State  has  power 
to  alter  the  prison  to  which  the  prisoner,  whether  committed  for 
trial  or  under  sentence,  might  be  sent,  thereby  altering  the 
amount  of  the  expenses  of  sending  him  thither ;  and  in  fact,  as 
already  pointed  out,  that  power  has  been  exercised  in  this  case. 
Such  an  alteration  being  made  it  was  reasonable  to  make  an 
alteration  in  the  incidence  of  the  expenses,  and  the  Legislature 
did  frame  a  scheme  for  that  purpose.  The  county  members  would 
have  a  natural  bias  to  wish  to  relieve  the  county  rates  as  much  as 
possible,  and  therefore  they  would  probably  wish  the  scheme  to 
be  to  begin  the  relief  from  the  time  when  the  magistrate  made 
the  order  of  committal ;  and  they  might  urge  in  support  of  this 
that  under  this  new  Act  the  power  of  the  Secretary  of  State  then 
began.  The  Treasury  authorities  would  have  a  natural  bias  to 
wish  to  throw  as  little  as  possible  upon  the  funds  to  be  provided 
by  Parliament,  and  therefore,  probably,  would  wish  the  scheme  to 
be  to  begin  the  burden  on  the  public  from  the  time  when  the 
prisoner  was  received  in  the  gaol,  the  expenses  between  the 
committal  and  the  receipt  being  borne  by  the  county  rate,  or  the 
police  rate,  or  otherwise  as  before;  and  there  are  plausible 
grounds  which  might  be  put  forward  by  each.  But  what  a  court 
of  law  has  to  do  is  to  ascertain  the  intention  of  the  Legislature, 
and  that,  I  think,  can  only  be  done  by  taking  the  words  of  the 
Act  as  it  received  the  Boyal  assent,  and  seeing  what  intention 
those  words  express  when  used  with  reference  to  such  a  state  of 
the  existing  law,  and  making  such  a  change  in  it.  Sect.  4  must 
be  read  as  if  '^  for  prisoner  and  maintenance  of  prisoner  "  were 
inserted  the  definition  of  those  words  in  sect.  57,  and  so  read  it 
enacts  that  all  expenses  shall  be  defrayed  out  of  funds  to  be  pro- 
vided by  Parliament,  if  they  are  incurred  in  respect  of  the  main- 
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MuLUNB      tenance  of  those  prisons  to  which  the  Act  applies ;  and  "  all  sach 
J'*  necessary  expenses  incurred  in  respect  of  any  persons  committed 

TiiBABUBbR  OF  ^  those  prisons  on  remand,  or  for  trial,  safe  custody,  punishment, 
THE  County  OF  or  otherwise,  including  all  such  necessary  expenses  incuiTcd  in 
SuKBKT.      respect  of  such  a  person  for  food,  clothing,  custody,  safe  couduct, 
18S1.        ^^^  removal  from  one  place  of  confinement  to  another,  or  other- 
-7:-        wise,  from  the  period  of  his  committal  to  prison  until  his  death 
eo^^t^'reu-  ^^  discharge  from  prison,  as  would  if  this  Act  had  not  passed 
sury/or  cMto/^^^^  been  payable  by  a  prison  authority,  with  this  proviso,  that 
convrjfanct  0/  nothing  in  this  Act  shall  exempt  a  prisoner  from  payment  of  any 
^a^tv^con-    ^^^^*  ^^  expenses  in  respect  of   his   conveyance   to   prison   op 
8t^€*,       otherwise,  which  he  would  have  been  liable  to  pay  if  this  Act 
had  not  passed/'     Prisoners  were  under  a  liability  to  pay  under 
3  Jac.   1,  c.  10.     I  am  not  aware  of  any  other  liability  which 
existed.     The  inference  to  be  drawn  from  that  is  that  it  was 
supposed  that,  but  for  the  proviso,  the  case  would,  or  at  least 
might  have  been,  within  the  enactment,  and  so  far  that  affords 
an  argument  for  sustaining  the  enacting  part,  if  ambiguous,  in  a 
sense  which  would   prevent  the   proviso   from    being   idle  and 
unnecessary.     And  I  may  here  notice  an  argument  used,  that  if 
the  enacting  part  put  an  end  to  the  liability  of  the  county  some 
provision  ought  to  have  been  made  for  securing  the  constables 
their  expenses,  and  I  think  that  does  afford  an  argument  for 
construing  the  enacting  part,   if  ambiguous,   in   a  sense   that 
would  prevent  the  imputation  on  the  Legislature  of  having  taken 
away  one  remedy  for  the  constables  without  giving  them  another. 
I  think  it  need  not  be  considered  which  of  those  arguments  is 
the  stronger,  for  I  do  not  think  that  the  words  of  the  enacting 
part  are  ambiguous.     The  first  question  is,  what  do  the  words 
"committed  to  prison'*  and  "  committal  to  prison"  here  mean  f 
Lush,  J.  thought  that  they  meant  "  received  into  prison,''  and 
on  that  based  his  judgment ;  but  I  cannot  agree  with  him.     I 
think  that  the  words,   both  in  common  parlance  and  in  legal 
phraseology,  mean  when  the  order  is   made   under  which  the 
person  is  to  be  kept  in  prison,  and  I  can  see  nothing  in  the 
scheme  of  this  Act  to  justify  us  in  putting  an  unusual  sense  on 
the  words>  especially  as  the  Act  gives  to  the  Secretary  of  State  a 
new  controlling  power  from   the  date  of  the   making  of  that 
order.     Then  if  the  words   "period  of  committal"  are   to   be 
understood  as  meaning  from  the  time  of  the  making  out  of  the 
order  of  committal,  it  seems  to   me    clear  that   the  expenses 
incurred  in  carrying  the  committed  prisoner  from  the  magistrates' 
office,  where  he  was  then  in  confinement,  to  the  prison,  fall  within 
the  words  ''removal  from  one  place  of  confinement  to  another  or 
otherwise."     The  only  remaimng  question  is  whether  they  are 
within  the  qualification  of  being  such  '^  as  would,  if  this  Act  had 
not  passed,  have  been  payable  by  a  prison  authority."     This  is 
the  part  of  the  enactment  which  has  given  me  most  difficulty. 
But,  as  I  have  already  observed,  no  expenses  were  before  the 
passing  of  the  Prisons  Act.  1877,  in  the  literal  sense  of  the  words 
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**  payable  by  a  prison  authority/'     They  were  to  be  borne  by  the      Mulukb 
county  or  place  to  which  the  prison  belonged^  and  for  which  the    •    ,p^^ 
prison  authority  acted^  and  paid  out  of  a  fund  which  was  raised  Taka&urkr  ov 
by  the  rates^  which  in  the  case  of  a  eounty,  and  I  should  think  thk  Oounttof 
in  all  cases^  was  under  the  management  of  the  same  body  which      Sumutr. 
was  by  the  Act  of  1865  made  the  prison  authority  in  respect  of        is^i. 
prisons  in  that  county  or  place.     I  think  that  unless  the  words       .  —- 
*' payable  by  a  prison  authority  '*  mean  payable  out  of  the  fund  Ji^^^^w^na- 
under  the  management  of  a  prison  authority  from  which  prison  «ufy/or  cos/ o/ 
expenses  are  defrayed^  there  were  no  expenses  so  payable  by  a  c<^rt»eytt«cc  of 
prison  authority^  and  the  whole  enactment  would  be  inoperative.   g^^^^lJ^. 
Construing  them  so^  I  think  that  the  expenses  payable  out  of      stables. 
the  county  rates  which  are  under  the  control  of  the  justices  in 
quarter  sessions,  who  are  the  prison  authority,  must  be  considered 
as  paid  by  a  prison  authority.  I  attach  no  weight  either  one  way  or 
the  other  to  the  fact  that  the  amount  of  these  expenses  was  to  be 
ascertained  by  a  justice  of  the  peace.  When  ascertained  they  were 
to  be  paid  by  the  treasurer,  who  was  the  servant  of  the  justices 
belonging  to  the  county,  out  of  the  fund  which  was  under  the 
control  of  those  justices,  and  those  justices  were,  after  the  Act 
of  1866,  a  prison  authority.     I  do  not  see  that  they  were  the  less 
payable  by  the  county  which  the  justices  represented  because 
they  were  not  at  liberty  to  disallow  the  payment  made  by  the 
treasurer.     The  parochml  authorities  of  Miadlesex  might  have 
made  a  case  before  Parliament  for  relieving  themselves  from  the 
payment  of  those  expenses.     If  they  did  their  claim  was  dis- 
regarded.    But  I  cannot  agree  with  Manisty,  J.  that  the  fact 
that  in  Middlesex  those  expenses  are  paid  out  of  the  parochial 
fund  belonging  to  a  body  that  had  nothing  to  do  with  the  prison, 
and  can  in  no  sense  be  said  to  be  paid  by  a  prison  authority, 
shows  that  in  other  counties  the  payment  out  of  a  fund  belonging 
to  the  body  which  maintained  the  prison,  and  which  was  under 
the  control  of  the  body  which  was  made  the  prison  authority, 
was  not  made  by  the  prison  authority.    I  therefore  agree  with 
the  construction  of  the  Act  come  to  by  the  Court  of  Appeal,  and 
consequently  in  my  opinion  the  appeal  should  be  dismissed  with 
costs. 

Lord  Watson. — ^My  Lords,  I  also  am  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  ought  to  be  affirmed.  In 
construing  sect.  57  of  the  Prisons  Act,  1877  (40  &  41  Vict, 
c.  21),  for  the  purposes  of  this  case,  the  first  question  arising 
for  consideration  is  this,  whether  the  expression  *' committal  to 
prison  *^  refers  to  the  granting  of  a  warrant  for  the  incarceration 
of  the  prisoner,  or  to  the  delivery  of  his  person  into  the  custody 
of  the  gaoler  within  the  prison  walls.  Upon  this  point  I  cannot  say 
that  the  able  argument  of  the  appellant's  counsel  raised  any  serious 
doubt  in  my  mind.  "  Commitment "  or  '^  committal,^'  for  I  take 
these  words  to  be  synonymous,  express  the  act  of  the  magistrate, 
who  alone  has  power  to  commit  to  prison,  whether  pending 
further  iuquiry,  for  trial,  or  for  punishment.     His  exercise  of 
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MtiLLDiB     that  power  is  complete  whenever  the  warrant  of  oommitment  has 
The       ^^^^  ^^7  signed  and  delivered.    With  the  safe  conduct  of  the 
Tbraburkr  or  prisoner  from  the  dock  to  the  gaol^  and  his  transfer  there  to  the 
THK  County  OF  custody  of  the  prison  officials,  the  magistrate  has  nothing  to  do. 
^"""*      I  am  accordingly  of  opinion  that  the  leading  words  of  enactment 
1881.       in  sect.   57  are  broad  enough  to  cover  all  expenses  lawfully 
— '        incurred  in  respect  of  the  safe  conduct  and  conveyance  of  a 
countv  ^2%a'  P^^oner  from  the  time  when  the  warrant  of  committal  is  issued 
gury  for  cost 'Of  unta  his  death  or  discharge.    The  decision  of  the  case,  in  my 
conveyance  of  opinion,   seems  to  depend  upon  the  just  construction  of  these 
^aolh^con-    ^ords  in  sect.  57,  "as  would,  if  this  Act  had  not  passed,  have 
8tab(es,       beeu  payable  by  a  prison  authority.''     If  it  were  established  that 
the  costs  of  conveying  a  prisoner  from  the  dock  to  the  gaol,  upon 
remand  or  summary  conviction,  were  not  payable  by  a  prison 
authority  within  the  meaning  of  sect.  67,  it  appears  to  me  that  the 
appellant  would  be  entitled  to  have  judgment  given  in  his  favour. 
It  is  not  in  dispute  that  the  term  "  prison  authority  "  first  became 
a  nomen  juris  on  the  passing  of  the  Prisons  Act,  1865  (28  &  29 
Vict.  c.    126).     By  sect.  5,   sub-sects.   1  and  2,  justices  of  the 
peace  were  constituted  the  prison  authority  for  the  purposes  of 
the  Act  in  all  counties  except  Middlesex,  and  by  sect.  8  it  was 
enacted  that  all  expenses  incurred  by  the  prison  authorities  in 
carrying  into  effect  the  provisions  of  the  Act  should  be  defrayed 
out  of  any  rate  of  the  nature  of  a  county  rate  leviable  in  the 
county,  and  applicable  to  the  maintenance  of  a  prison,  or  out  of 
any  other  property  applicable  to  that  purpose.     Neither  is  it 
disputed  that  the  costs  to  which  the  present  action  relates  formed 
no  part  of  the  expenses  of  executing  the  Act  of  1865,  and  were 
in  no  sense  incurred  or  payable  by  a  prison  authority  constituted 
under  that  Act.     Before  the  passing  of  the  Prisons  Act,  1865,  it 
had  been  enacted  that  these  costs  should  be  paid  by  the  treasurer 
of   the    county,   in   all    counties   except    Middlesex,   upon   the 
order   of  the  justice  or  justices  by  whom   the   accused  person 
had   been    committed.     Accordingly  before    and    at    the  time 
when  the    Prisons   Act,   1877,    became    law   matters   stood  in 
this   position.     The   cost   of  conveying  to  prison  a  person  com- 
mitted on  remand  or  for  trial  was  a  charge  upon  the  county  funds 
or  rate  administered  by  the  county  justices.     As  I  read  the  Act 
of  1865  the  expenses  incurred  in  its  execution  by  the  justices 
acting  as  the  prison  authority  were  made  a  charge  upon  the  same 
fund.     The  Act  of  1865  expressly  provides  that  they  "  shall  be 
defrayed ''  out  of  the  country  rate,  and,  although  in  sect.  57  of 
the  Act  of  1877  these  expenses  are  described  as  "payable  by  a 
prison  authority,"  they  were  not  in  any  strict  sense  payable  by  a 
prison  authority  under  the  Act  of  1865,  but  were  payable  out  of 
the  county  rates  or  funds  levied  and  administered  by  the  justices 
of  the  peace.     The  county  prison  authorities  under  the  Act  of 
1865  had,  qvA  prison  authorities,  no  statutory  right  to  interfere 
with  the  county  rates  or  funds;    they  had  merely  a  right  te 
demand  that  the  expenses  incurred  by  them  in  carrying  out  the 
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Act  should  be  defrayed  by  the  justices^  as  the  legal  administrators      Mollub 
of  the  county  fund.     I  have  come  to  the  conclusion  that  the  '' 

expression  "  a  prison  authority  "  in  sect.  57  refers  to,  and  means,  Trbaburkr  of 
the  justices  of  the  peace  of  the  county,  and  not  the  justices  acting  the  Codnttof 
in  their  capacity  of  prison  authority  for  the  county.     In  that      Sctrbet. 
clause  the  expenses  with  which  it  deals  are  first  described  as       igei. 
expenses  ''incurred  in  respect  of  a  prisoner,*'  that  is  incurred  by        —77 
the  new  prison  department  of  the  State ;  but  when  reference  is    ^^***'J^ 
made  to  the  state  of  things  existing  before  the  passing  of  the  ^j^/^cost  of 
Act,  they  are  described  as  expenses  "  payable  by  a  prison  autho-  conveyance  of 
Tity"    If  it  had  been  intended  by  means  of  these  last  words  to   ^''"''fftTot)'- 
limit ''  expenses  '*  for  the  purposes  of  the  clause  to  such  as  were   ^^^aWeT"' 
necessary  for   carrying  out  the   Act  of    1865,   the   change   of 
phraseology  from  "incurred"  to  " payable '^  is  very  singular. 
The  whole  costs,  from  commitment  until  death  or  discharge  of  the 
prisoner,  were  "  payable ''  in  the  strictest  sense  of  the  word  by 
the  justices  of  the  county ;  whereas  the  prison  expenses  after  his 
actual  incarceration,  which  were  incurred  by  the  justices  as  the 
prison  authority  under  the  Act  of  1865,  were  certainly  not  ''  pay- 
able '*  by  them  in  that  capacity.     The  considerations  to  which  I 
have  referred  would  not  of  themselves  lead  me  to  reject  the 
appellant's  arguments  upon  this  part  of  the  case.     But  they  do 
not  stand  alone.     Sect.  61  of  the  Act  of  1877  enacts  that  "  the 
expressions  '  prison  authorities,'  'justices  in  sessions  assembled,' 
and  '  visiting  justices,'  shall  have  the  same  meaning  in  relation  to 
any  prison  as  they  have  in  the  Prisons  Act,  1865,  and  expres- 
sions defined  in  that  Act  shall  have  the  same  meaning  also  in 
this  Act."     That  enactment  appears  to  me  to  have  the  practical 
effect  of  transferring,  so  far  as  necessary,  all  its  definitions  or 
interpretation  clauses  from  the  Act  of  1865  to  that  of  1877  ;  and 
the  provision  that  "  prison  authorities  "  shall  have  the  same 
meaning  as  in  the  Act  of  1865  has,  in  my  opinion,  no  other  or 
further  result  than  to  import  the  definitions  of  a  prison  authority 
contained  in  sect.  5  of  that  Act  into  the  Act  of  1877.     I  do  not 
think  that  it  was  intended  to  import  not  only  that  definition,  bat 
along  with  and  as  a  necessary  part  of  it  all  the  rights  and  liabili- 
ties belonging  or  attaching  to  a  prison  authority  under  the  Act 
of  1865 ;    and  if  I  am  right  in  holding  that  such  is  the  true 
import  and  effect  of  sect.  61,  it  is  beyond  controversy  that  the 
costs  sued  for,  which  were  formerly  payable  out  of  the  county 
funds  administered  by  the  justices,  must  now  be  met  by  the 
Treasury.     I  have  not  been  able  to  derive  any  aid  from  the  lead- 
ing enactments  of  the  statute,  apart  from  the  terms  of  sects.  57 
and  61,  as  indicating  the  intention  of  the  Legislature  in  regard 
to  this  matter.     They  do  not  per  se  create  any  presumption  that 
the  Legislature  intended  to  make  these  costs  a  charge  upon  the 
national  purse ;  at  least  that  inference  does  not  appear  to  me  to 
be  more  probable  than  the  appellant's   theory  that  nothing  is 
transferred  by  the  Act  to  the  Home  Secretary  except  the  prisons 
of  the  county  and  the  maintenance  of  prisoners  after  they  have 

VOL.  XT.  c 
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MuLLiNB      been  placed  in  the  custody  of  the  prison  officials.     Nor  do  I  think 
j.^^.         that  there  is  much  weight  in  the  argument  derived  from  the 
TBEAfiuasB  ov  terms  of  the  proviso  with  which  sect.  57  concludes.     It  belongs 
THE  County  OF  to  a  species  of  proviso  which  is  introduced  without  necessity^  and 
URUEY.       simply  ob  majorem  cautelam,  and  in  no  way  conflicts  with  either 
1881.        of  the  two  constructions  of  the  enacting  words  of  the  clanse  for 
"777        which  the  appellant  and  the  respondent  respectively  contend, 
county  or%rL'  «J*^hough  the  fact  of  its  introdnction  is  more  easily  explained  on 
sury  for  cost  of  the  assumption  that  the  contention  of  the  respondent  is  right. 
convofatice  of      Lord  PtNZANCE. — My  Lords  :    I  am  glad  to  find  that  your 
^olby^con-    Lordships  have  arrived  at  the  conclusion  with  respect  to  this  case 
stales,       to  which  my  own  mind  has  been  brought  upon  a  full  considera* 
tion  of  it,  not  without  some  doubt  and  hesitation.      The  question 
is  really  a  very  short  one,  and  depends,  not  only  substantially 
but  in  form,  upon  the  proper  construction  to  be  given  to  a  single 
section  of  a  single  Act  of  Parliament.     I  shall  therefore  not  trouble 
your  Lordships  at  any  length  on  the  subject.     I  think  a  very 
short  time  will  enable  me  to  put  before  the  House  the  reasons 
which  have  brought  my  mind  to  the  conclusion  that  the  judg- 
ment appealed  from  ought  to  be  affirmed.     The  Prisons  Act  of 
]  877  was  an  Act  for  the  purpose  of  transferring  to  the  Secre* 
tary  of  State  the  government  and  management  of  the  prisons  of 
this  country,  which  had  before,  in  the  case  of  countieB,  been 
under  the  management  of  the  magistrates  ;   and  sect.  4  saye 
that,  ^'  after  the  commencement  of  this  Act  all  expenses  incurred 
in  respect  of  the  maintenance  of  prisons  and  of  the  prisoners 
therein  shall  be  defrayed  out  of  moneys  provided  by  Parliament.^' 
Then  comes  the  question,  what  is   the  meaning  of   the  word 
'^  maintenance  V*    That  is  a  technical  word  which  has  been  used 
in  the  Act  subject  to  a  definition  to  be  found  in  sect.  57,  on  which 
the  whole  question  turns.     Sect.  57  declares  that,  "  the  main- 
tenance of  a  prisoner'^   includes  certain   things.     First  there 
comes  what  I  will  call  a  descriptive  category  of  the  matters 
which  are  included  in  the  words  *'  maintenance  of  a  prisoner.'' 
'^  All  such  necessary  expenses  incurred  in  respect  of  a  prisoner 
for  food,  clothing,  custody,  safe  conduct,  and  removal  from  one 
place  of  confinement  to  another,  or  otherwise  from  the  period  of 
his  committal  to  prison  until  his  death  or  discharge  from  prison." 
That  is  the  descriptive  category  which  the  section  in  the  first 
place  gives  us  as  to  the  meaning  of  these  words  ''maintenance  of 
a  prisoner."     Then  follows  what  I  will  call  a  restrictive  condition 
in  these  words,  "  as  would,  if  this  Act  had  not  passed,  have  been 
payable   by  a  prison  authority;"   and  thirdly  there  follows  a 
proviso  "  that  nothing  in  this  Act  shall  exempt  a  prisoner  from 
payment  of  any  costs  or  expenses  in  respect  of  his  conveyance  to 
prison  or  otherwise  which  he  would  have  been  liable  to  pay  if 
this  Act  had  not  passed."     Now  after  the  argument  that  has 
taken  place  at  your  Lordships^  bar,  I  think  it  cannot  be  denied 
that  this  section  is  not  a  plain  one.     It  cannot  be  denied  that  it 
is  a  section  which  presents  some  difficulty,  because,  whichever 
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construction  you  give  to  it,  you  to  a  certain  extent,  I  will   not     Mullins 
say  do  violence  to  other  portions  of  the  section,  but  you  do  not        ^JJ^ 
give  the  natural  meaning  to  every  expression  contained  in  it,  treasitrebof 
which  would  in  the  first  instance  arise  to  the  mind  on  reading  it.  thb  County  of 
The  argument  of  the  appellant  proceeds  on  the  supposition  that      ^"""'^^' 
"  commitment  to  prison ''  does  not  mean  the  commitment  by  a        igsi. 
magistrate,  but  means  the  actual  transfer  into  the  prison,  and        -77- 
reception  in  the  prison  of  the  prisoner.     It  is  necessary  for  the   ^^'^^^/^y^^j. 
appellant  to  place  that  construction  upon  the  category  with  which  ^riffor  cost  of 
the   section  starts,  because   undoubtedly  otherwise  the  sum  in  conveyance  of 
question  would  fall  within  that  category.     The  sum  in  question    ^^^l^^J^, 
is  an  expense  incurred  after  the  committal  by  the  magistrate,  and  ^'^stables, 
before  the  reception  into  prison,  and  the  appellant^s  argument 
makes  it  necessary  to  give  the  construction  I  have  just  mentioned 
to  that  portion  of  the  section.     Now  at  the  outset  I  think  it  is 
plain  that  that  is  doing  some  violence  to  the  word  ''  commit- 
ment.*'    Whether  it  is  "  commitment  '^  or  "  committal  '^  appears 
to  me  to  be  indifferent,  for  I  think  they  mean  the  same  thing. 
But  I  think  that  every  one  would   say  that   the   natural   and 
ordinary  meaning  of  "  commitment  to  prison ''  is  the  act  of  the 
magistrate  in  committing  to  prison,  and  therefore  some  violence 
is  done,  as  I  think,  by  the  argument  of  the  appellant  to  that 
portion  of   the  section.      But  he  justifies  that  violence  by  the 
construction  which  he  says  is  the  necessary  and  proper  construc- 
tion of  the  following  words — these  words  which  contain  what  I 
have  called  a  restrictive  condition.     They   are  to   be    "  such 
expenses  as  would  if  this  Act  had  not  passed,  have  been  payable 
by   a  prison   authority .'*     Now   I   confess  that,  reading  those 
words  by   themselves,   I   should  have  been  disposed  to  think 
that     the     Act     meant     payable    by    a    prison    authority    as 
such.     I   think   that  would  be   the  natural   meaning  of  those 
words,   and  it  is   upon  that   view   of   the    meaning    of   those 
words  that  the  appellant's  argument  is  founded.     He  does  some 
violence,  therefore,  to  the  first  portion  of  the  section,  but  he 
founds  his  reasons  for  doing  so  on  the  proper  construction  of  the 
second  portion  of  the  section.     Now,  referring  to  the  argument 
on  the  other  side,  the  respondent  says   that  '^  commitment  to 
prison  "  means  commitment  in  its  ordinary  sense,  and  certainly 
he  does  no  violence  to  that  portion  of  the  section.    And  when  he 
comes  to  deal  with  the   next  portion,  namely,  the   restrictive 
condition,  I  understand  his  argument  to  be  this :  He  savs,  '^  a 
prison   authority," — what  is  that?     Turning   to   the   definition 
clause  of  the  statute  in  question,  we  find  that  that  expression  is 
to  have  the  same  meaning  as  the  words  '^  prison  authority  '*  had 
in  the  Act  of  1865.     When  we  turn  to  the  Prisons  Act  of  1865 
we  find  in  sect.  5  that  "  the  persons  herein  named  shall  be  prison 
authorities  for  the  purposes  of  this  Act,*'  and  then  follows  a  list 
of  the  different  people  who  are  to  constitute  a  prison  authority 
according  to  the  place  in  respect  of  which  the  Act  is  speaking. 
With  regard   to  counties    it  says,    ^'As    respects   any   prison 

0  2 
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MuLLiNB     belonging  to  any  county  except  as  hereinafter  mentioned,  or  to 

Thk        ^^y  riding,  division,  hundred,  or  liberty  of  a  county  haying  a 

Tbeabu&bs  of  separate  court  of  quarter  sessions,  the  justices  in  quarter  sessions 

thbCountt OF  assembled''  are  to  be  the   "prison  authority/'      Then  if  that 

Sdbbbt.      definition  is  read  into  the  Act  of  1877,  the  restrictive  condition 

1881.        to  which  I  have  referred  would  run  in   these  words,    "such 

.  -—•        expenses  as  would,  if  this  Act  had  not  passed,  have  been  payable 

count'^i^rL  i^  »  ^«"*y  by  ^«  i^^^  ^  q^«^^  sessions  assembled."  The 
«iu  .y /or  cofto/ respondent  says,  you  have  no  right  to  go  beyond  that — ^that 
convejfonce  qf  satisfies  the  whole  of  the  words,  x  on  have  got  a  definition  of 
oaolhyc^  "  prison  authority "  given  you  in  this  statute,  and  it  says  that 
stJblu,  that  expression  is  to  mean  the  same  thing  as  it  does  in  the  Act 
of  1865.  The  Act  of  1865  says,  as  regards  a  county,  that  it 
means  the  justices  in  quarter  sessions  assembled,  and  therefore 
the  whole  scope  and  effect  of  this  portion  of  the  section  is  merely 
to  say  that  an  expense  incurred  in  respect  of  a  prisoner  which  is 
to  be  within  this  section  must  be  such  as  would,  if  the  Act  had 
not  passed,  have  been  payable  by  the  justices  in  quarter  sessions 
assembled.  I  confess  that,  in  my  opinion,  that  construction  does 
much  less  violence  to  the  'prima  fade  aspect  of  the  words 
contained  in  the  section  than  that  wnich  the  appellant  has  been 
forced  to  adopt ;  and  therefore,  had  the  matter  stood  there  alone, 
my  mind  would  have  been  driven  to  the  conclusion  that  the 
respondent  was  right.  But  then  there  remains  the  proviso,  and  I 
am  inclined  to  give  more  weight  to  it  than  some  of  your  Lordships 
have  done,  l^e  proviso  is :  ''  That  nothing  in  this  Act  shall 
exempt  a  prisoner  from  payment  of  any  costs  or  expenses  in 
respect  of  nis  conveyance  to  prison  or  otnerwise  which  he  would 
have  been  liable  to  pay  if  this  Act  had  not  passed."  I  quite 
agree  that  provisoes  are  constantly  inserted  in  Acts  of  Parliament 
to  protect  particular  interests  ex  tnajore  cauiela,  and  that  yon 
must  not  always  expect  to  find  that  if  the  proviso  had 
not  been  there  an  effect  would  have  been  produced  contrary 
to  or  different  from  the  effect  that  is  produced  by  the 
proviso  beine  there;  in  other  words,  you  must  not  alwa^ 
expect  to  nnd  that  the  proviso  was  necessary.  But  in 
this  case  I  cannot  help  thinking  that  the  proviso  does  shed 
a  light  upon  the  meaning  of  the  Legislature,  because  the  person 
who  drew  this  Act  must  have  had  before  his  mind  in  drawing 
that  proviso  the  species  of  expense  which  is  here  in  question  and 
controversy;  he  must  have  had  before  him  the  expense  of 
conveying  a  prisoner  to  prison,  an  expense  which,  by  previous 
statutes,  had  been  cast  upon  the  prisoner  himself  in  the  first 
instance.  It  would  be  impossible,  as  it  seems  to  me,  assuming 
this  Act  to  have  been  draughted  by  a  single  individual,  and  not 
to  be  the  work  of  several  himds,  to  suppose  that  the  draughtsman 
would  have  put  in  that  proviso  unless  he  had  thought  that  the 
previous  part  of  the  section  had  been  dealing  with  an  expense  of 
this  character.  There  would  have  been  no  need  for  it,  and  not 
only  would  there  have  been  no  need,  but  there  would  have  been 
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almost  an  absnrdity  in  putting  in  a  proviso  that  nothing  should      Mulunb 
in  future  prevent  a  prisoner  from  paying  the  expense  of  his  own        J^ 
conveyance  to  prison  as  he  had  done  before^  unless  the  previous  tuaburbr  or 

?art  of  the  section  had  dealt  with  a  matter  of  that  character.  THsCk>uifTTor 
herefore  I  think  that  the  proviso  does  shed  a  light  upon  the      Subbbt 
Erevious  part  of  the  section,  and  fortifies  the  arguments  which        iggj 
ave  been  urged  in  other  respects  in  support  of  the  respondent's       ---» 
case.     There  is  only  one  other  matter  to  which  I  desire  to  call  ^^^^\  ^^ 
your  Lordships'  attention^  and  that  is,  a  consideration  which  was  ^i^foTeostMo} 
urged  upon  your  Lordships  by  the  Solicitor-General^  and  is,  I  ooRMyanot  oj 
think,  well  worthy  of  your  Lordships'  acceptance.     It  turns  not   ^!^f?^  ^ 
upon  any  special  and  particular  language  used  in  the  statute,   ^  stMu!^' 
but  upon  the  general  scope  and  effect  of  the  Act  as  passed  by  the 
Legislature.      The  object  of  the  Act  was  to  transfer  county 
prisons  from  the  jurisdiction  of  the  magistrates  to  that  of  the 
Secretary  of  Stafce,  and  at  the  same  time   that  it  relieved  the 
magistrates  from  all  dealing  with  prisons  and  all  control  over 
them,  it  proposed,  in  general  terms  undoubtedly,  to  relieve  the 
county  from  the  expense  of  them.     Now,  in  this  Act  there  is  a 
provision  enabling  the  Secretary  of  State  to  order  a  prisoner 
who  has  committed  an  offence  in  county  A.  to  be  confined  in  a 
prison  not  necessarily  in  county  A.,  but  in  county  B. ;  and  in 
this  particular  appeal  one  of  the  cases  brought  before  the  House 
for  its  determination  is  a  case  where  an  offence  was  committed  in 
Surrey,  and  the  prisoner  was  sent  to  a  prison  in  Middlesex.    It  is 
obvious  enough  that  in  such  a  state  of  things,  if  this  expense  falls 
upon   the   county,   the  county  might  be  put  to  much  greater      * 
charges  than  it  would  otherwise  have  been  put  to ;  that  is,  than 
it  would  have  been  put  to  before  the  Act  passed.    Before  the  Act 
passed  the  county  was  responsible  for  its  own  prisoners,  and  had 
to  pay  the  expense  of  its  own  prisoners  being  conveyed  to  gaol. 
But  it  would  seem  unlikely  that  at  the  time  which  the  Legislature 
was  taking  away  the  authority  from  the  county  magistrates,  and 
at  the  time  when  it  was  by  the  same  blow  relieving  them  from 
the  expense  of  prisons,  it  intended  to  cast  a  new  burden  upon  the 
county  rates  in  the  manner  which  has  been  suggested.     I  think 
that  is  a  consideration  which  has  some  weight,  and  adds  some- 
thing perhaps  to  the  arguments  which  have  been  already  urged 
and  have  received  your  Lordships'   sanction  in  favour  of  the 
respondent.     I  am  therefore  of  opinion  that  this  judgment  ought 
to  be  afiSrmed. 

Judgment  appealed  from  affirmed,  and  appeal  dismissed  with 
costs. 
Solicitors  for  the  appellant.  Hare  and  Fell,  for  The  Solicitor  to 
the  Treasv/ty. 

Solicitor  for  the  respondent,  F.  F.  Smallpiece. 
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QUBEN\S  BENCH  DIVISION. 

Tuesday,  Dec.  6,  1881. 
(Before  Grove  and  Lopbs^  JJ.) 

Laws  v.  Bltrinqham.  (a) 

Criminal  law — Malicious  injury — Property — Incorporeal   right — 

24  ^  25  Vict.  c.  97,  s.  52. 

The  resident  freemen  and  widows  of  freemen  of  the  bm'ough  of  N, 
were  each  entitled  by  right,  declared  and  corijinried  by  local  Acts, 
to  ''the  full  right  and  benefit  to  the  herbage  of  the  town  moor  for 
two  milch  cows,^' 

Subject  to  the  " herbage  right''  aforesaid,  the  corporation  of  the 
borough  were  declared  to  be  owners  of  the  soil  in  fee  simple. 

The  respondent  having  played  at  bowls  on  the  town  moor,  and 
done  nominal  damage,  the  appellant,  one  of  the  freemen,  laid 
am,  information  against  him  under  the  Malicious  Injuries  to 
Property  Act,  1861  (24  ^  25  Vict.  c.  97),  s.  52. 

Held,  that  the  "  herbage  right  '^  was  not  real  or  personal  property 
within  that  Act,  which  contemplated  tangible  and  visible  property 
only. 

CASE  stated  by  the  justices  of  the  borough  of  Newcastle-upon- 
Tyne.  By  local  Acts  of  14  G«o.  3,  c.  ccxiv.,  and  33  &  34 
Yict.  c.  cxx.  all  resident  freemen  or  free  burgesses  of  the  borough 
of  Newcastle-upon-Tyne,  and  all  widows  of  such  freemen  and 
burgesses,  are  declared  to  be  entitled  ^'to  the  full  right  and 
benefit  to  the  herbage  of  the  town  moor  for  two  milch  cows.*' 
Subject  to  the  aforesaid  '*  herbage  right,'^  it  was  declared  that 
the  corporation  were  the  owners  in  fee  simple  of  the  soil. 

An  information  was  laid  by  the  superintendent  of  the  town 
moor  on  behalf  of  Samuel  Bowell  and  others  under  the  Malicious 
Injuries  to  Property  Act,  1861  (24  &  25  Vict.  c.  97),  s.  52, 
against  the  respondent  (who  was  not  a  freeman  nor  an  inhabitant 
of  the  borough),  for  damaging  the  herbage  right  in  question  by 
playing  at  bowls  on  the  grass  of  the  town  moor.  The  justices 
dismissed  the  information. 

Sir  F.  Herschell,  Q.C.,  S.G.,  and  Joel  for  the  appellant. 

Wills,  Q.C.  and  Vesey  Fitzgerald  for  the  respondent. 

(a)  Reported  by  J.  A.  FOOTB,  Esq.,  Barrister-at-Law. 
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Sect.  52  of  the  Malicious  iDJuries  to  Property  A.ct,  1861  (24  &       Laws 
25  Vict.  c.  97)  is  as  follows  :  ELTRiMinAM. 

Whomever  shall  wilfully  or  maliciously  commit  any  damage,  injury,  or  spoil  to  or  — 

upon  any  real  or  personal  property  whatever,  either  of  a  public  or  private  nature  1 B81. 

....  shall,  on  conviction  ....  he  liable  to  fine  and  imprisonment.  7-; — 

ObovBj  J. — In  this  case  I  must  admit  that  for  some  little  time  jury  topropertif 
my  mind  was  rather  led  astray  by  the  argument  of  the  Solicitor-  —Herbage 
General  from  the  real  point  before  us.  The  question  which  the  "^*'' 
magistrates  have  put  to  us  really  presents  no  difficulty.  By 
the  statute  of  1870,  reciting  the  former  statute  of  1774,  a  certain 
''  right  or  benefit  of  herbage  ^'  (to  use  the  words  of  the  Act)  was 
given  to  certain  freemen  of  the  borough  of  Newcastle,  and  that 
right  was  a  right  of  depasturing  two  milch  cows  each  on  the 
herbage.  Another  part  of  the  statute  limited  the  number  so  to 
be  depastured.  It  is  said  that  besides  that  right  or  benefit  there 
were  other  rights  given  to  them,  such  as  a  power  of  management 
in  conjunction  with  the  corporation,  who  were  entitled  to  the  soil 
in  fee  simple.  The  question  before  us  is,  whether  an  alleged 
injury  to  the  herbage  right  caused  by  playing  at  bowls  is 
an  injury  to  real  or  personal  property  within  the  Malicious 
Injuries  to  Property  Act,  1861 ;  and  to  my  mind  it  clearly 
is  not.  A  right  of  herbage  is  not  real  or  personal  pro- 
perty within  the  meaning  of  the  statute.  The  words  of 
sect,  52  of  the  Act  24  &  25  Vict.  c.  97,  are:  "Whosoever 
shall  wilfully  or  maliciously  commit  any  damage,  injury,  or 
spoil  to  or  upon  any  real  or  personal  property  whatsoever, 
either  of  a  public  or  private  nature.*^  Now,  what  is  the 
real  or  personal  property  to  which  malicious  damage  is  considered 
as  applying  ?  I  think  it  is  something  real,  something  tangible ; 
not  a  mere  legal  right,  but  actual  tangible  property.  I  have 
looked  at  every  section  of  the  statute,  and  every  section  applies 
to  damage  done  to  actual  physical  property,  or  attempts  to  do 
such  damage ;  not  to  damage  or  injury  to  a  right,  which  may  be 
actionable,  but  which  is  clearly  not  within  the  statute.  I  am 
therefore  of  opinion  that  the  appellant  must  fail.  I  do  not  think 
it  necessary  to  answer  the  second  question,  but  I  should  be  inclined 
to  say  that  the  proper  owner  of  the  property  to  take  proceedings 
under  this  section  would  be  the  corporation. 

LoPBS,  J. — I  will  confine  myself  very  shortly  to  what  I  believe 
to  be  the  question  we  are  asked  in  this  case.  As  I  understand  it, 
the  question  asked  is  this,  whether  a  right  of  herbage  such  as  is 
described  in  this  case  is  real  or  personal  property  within  the 
Malicious  Injuries  to  Property  Act,  1861  (24  &  25  Vict.  c.  97). 
It  is  contended  that  the  term  "right  of  herbage'^  does  not 
accurately  represent  the  true  interest  of  the  freemen  in  the  grass 
of  this  moor.  I  think  these  words  do  really  describe  that  interest, 
and  I  should  find  it  difficult  to  suggest  words  which  would  better 
describe  it.  The  statute  declares  that  the  fee  simple  of  the  soil  is 
vested  in  the  corporation  and  the  right  and  benefit  of  herbage  in 
the  freemen.     Then,  is  their  right  of  herbage  real  property? 
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Laws       There  are  two  kinds  of  real  property,  corporeal  and  incorporeal. 
Eltrisoham.  Looking  at  sect.  52,  I  am  clearly  of  opinion  that  it  only  refers  to 
—        corporeal,   tangible,   and   visible   property ;    and,   if  the   earlier 
188L        sections  of  the  Act  are  read,  it  will  be  found  that  there  is  not  a 
Malicious  in-  si^^gl©  word  in  any  of  those  sections  referring  to  anything  incor- 
jurif  to  property -poreal  Or  intangible.     I  therefore  think  the  justices  were  right. 
^Herbage  Judgment  fov  the  respondent. 

"^'*  Solicitors  for  the  appellant,  Pi/fce  Eknd  Parrott,  tor  Joel,  New- 

castle. 

Solicitors  for  the  respondent,  Fallows  and  Brown, 
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Saturday,  March  11,  1882. 

(Before  Lord  Colebjbqe,  C.J.,  Denman,  Stephen,  Mathew,  and 

Cave,  JJ.) 

Reo.  17.  Speed,  (a) 

False  pretences — Existing  fact — Evidence. 

The  prisoner  obtained  money  by  representing  that  he  was  collecting 
information  for  a  new  county  directory  that  W.  and  Co.  were 
getting  up,  and  that  by  paying  one  shilling  the  prosecutor  could 
have  his  name  inserted  in  large  type  and  would  receive  other 
a>d/oantages.     There  were  several  similar  charges. 

W.  and  Oo.,  an  existing  firm,  were  not  getting  up  a  new  county 
directory,  and  the  prisoner  was  not  employed  by  them  to  canvass 
or  collect  information. 

The  prisoner's  defence  before  tlie  magistrates  (in  evidence  at  the 
trial)  was,  that  he  wa^  going  to  bring  out  a  directory,  and  that 
he  was  not  aware  he  was  doing  wrong  in  using  the  name  of  W, 
and  Oo.  At  the  trial  the  prisoner's  counsel  urged  that  there  was 
no  misrepresentation  of  any  existing  fact,  but  only  a  promise  to 
do  something  in  future. 

Held,  that  this  was  a  misrepresentation  of  an  existing  fact. 

WILLIAM  SPEED  was  tried  and  convicted  before  me  at 
the  Shrewsbury  Borough  Quarter  Sessions,  held  on  the 
2nd  day  of  January,  1882,  upon  two  separate  indictments  for 

(a)  Reported  by  John  Tbompbon,  Esq.,  Barrister-at-Lsw. 
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obtaining  money  by  false  pretences  from    Edwin  Bircli    and        Reo 
Margaret  Swanoott  respectively.  ^J^^ 

1.  The  first  indictment^  omitting  formal  parts,  alleged   tbat        ' 

William  Speed,  on  the  15th  day  of  November,  1881,  unlawfully,        1882. 

knowingly,  and  designedly  did  falsely  pretend  to  Edwin  Birch  /j>,;,^"TJ7^^„cg, 

that  a  new  county  directory  was  in  course  of  publication  and    —Existing 

about  to  be  published  in  1882  by  a  firm  named  Warrinor  and  Go.,        fact, 

and  that  he,  the  said  William  Speed,  was  collecting  information 

for  such  directory,  and  that  on  payment  of  a  shilling  extra  he,  the 

said  William  Speed,  could  insert  the  name  of  the  said  Edwin 

Birch  in  large  type  therein,  by  means  of  which  said  false  pretence 

the  said  William  Speed  did  then  imlawAilly  obtain  from  the  said 

Edwin  Birch  one  shilling  of  the  moneys,  goods,  and  chattels  of 

tbe  said  Edwin  Birch,  with  intent  to  defraud,  whereas,  in  truth 

and  fact,  there  was  no  firm  of  Warrinor  and  Co.,  nor  was  the  said 

William  Speed  collecting  information  for  a  new  county  directory 

published  by  any  such  firm ;  and  whereas  in  truth  and  in  fact  the 

said  William  Speed  could  not,  on  payment  of  one  shilling,  insert 

the  name  of  the  said  Edwin  Birch  in  large  Wpe  in  any  directory 

published  by  any  such  firm  as  he,  the  said  William  Speed,  then 

well  knew,  against  the  form,  &c.,  and  against  the  peace,  &c. 

The  following  was  the  materud  evidence  given  in  si^pport  of 
this  indictment : 

Edwin  Birch  swore :  ''  I  am  a  hairdresser  in  Mardol,  Shrews- 
bury. On  the  15th  day  of  November  the  prisoner  came  into  my 
shop  and  said,  '  I  am  collecting  information  for  a  new  county 
directory  for  1 882,  that  Warrinor  and  Co.  are  getting  up,  or  getting 
out'  (the  witness  could  not  remember  which) .  '  I  want  particulars 
of  your  trade.'  I  handed  him  a  card  and  said,  '  It  is  something 
like  this  I  have  in  Crocker's '  (an  existing  directory) .  He  pro- 
fessed to  copy  off  the  card  on  to  something  that  he  had  with  him. 
I  think  into  one  of  the  books  produced.  [Three  or  four  diminu- 
tive note-books  of  the  value  of  \d,  and  2d.  each  found  upon  the 
defendant  were  here  put  in.  They  contained  a  variety  of  very 
rough  pencil  entries,  apparently  of  names  and  addresses  of  persons 
in  various  streets  in  different  towns — Shrewsbury,  Wem,  Chester, 
Liverpool,  Ac. — mixed  up  together  without  any  order  or  method, 
and  interspersed  here  and  there  with  poetry  and  other  jottings. 
One  of  the  books  was  roughly  prepared  (for  two  or  three 
pages)  as  a  receipt  book,  with  counterfoils,  the  divisions  being 
marked  by  the  prickings  of  a  pin.  The  three  first  receipts,  Nos. 
155,  156,  and  157  had  been  torn  out,  the  counterfoil  No.  155 
having  on  it  in  pencil  the  words  'Birch,  Ed.'  The  receipt 
forms  Nos.  158,  159,  and  160  were  still  in  the  book,  and  were  all 
in  this  form  ;    '  Received  for  and   copy  section  of 

directory  1882  pro  Warrinor  and  Co.']  When  he  had  finished 
writing  he  said, '  By  paying  one  shilling  you  can  have  your  name 
inserted  in  large  tjrpe,'  or  '  we  can  put  your  name  in  large  type, 
and,  in  addition  to  that,  you  will  receive  a  sectional  part  of  the 
directory,  and  also  a  card  which  we  shall  send  to  public-houses 
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Kw.        and  places  like  yours  with  the  words  '  Warrinor's  Directory  may 
Spkbd       ^®  ®®®^  here/     I  said,  '  Well,  IVe  no  objection,  bat  of  coarse  I 
—  '      shall  pay  when  I  receive  it.'   He  said,  '  Oh,  our  proprietors  object 
1882.        to  that,  because,  when  we  come  to  deliver  the  work,  people  may 
Fal^preten     ^^™P^*^^  ^^  something,  and  then  the  directory  would  be  out,  and 
—listing    they  would  have  the  i^vertisement  in  for  nothing.'     He  said,  '  If 
fact.        you  pay  me  I  shall  gave  you  a  proper  receipt,  and  you  will  receive 
the  directory  early  in  the  year.'     I  paid  him  the  shilling,  and  he 
handed  me  the  receipt  produced.     [This  was  in  the  form  of  the 
other  receipts  in  the  book  filled  up  thus  (numbered  1 55  and  filling 
counterfoil  No.  155) :  Received  Is,  for  caps  (which  was  explained 
to  mean  capital  letters)  and  copy  of  Shrewsbury  section  of  direc- 
tory  1882,  pro  Warrinor  and   Co.     W.    S.     Ed.  Birch.']     He 
showed  me  no  printed  prospectus,  or  anything  of  that  kind.     I 
certainly  believed  when  I  gave  him  the  shilling  that  he  represented 
Warrinor  and  Co.,  and  that  I  should  receive  a  section  of  the 
directory." 

Police-constable  Morris  proved  finding  the  above-mentioned 
books  and  a  small  bundle  of  cards,  addresses,  &c.,  on  the  defen- 
dant. He  also  proved  statements  by  the  defendant  "  that  War- 
rinor and  Co.  lived  at  Liverpool,"  and  afterwards,  "that  he  was 
very  sorry  the  only  mistake  he  had  made  was  using  the  name  of 
Warrinor,  but  he  thought  it  looked  a  finer  name  than  his  own," 
and  afterwards,  "  that  he  was  going  to  publish  the  book,  if  time 
was  given  him,  that  he  was  going  to  get  it  up  on  a  cheaper  scale, 
and  that  he  wanted  the  shillings  to  start  it  with." 

William  Henry  Davis  swore  that  he  was  printer  and  bookseller 
in  Shrewsbury,  and  had  been  thirteen  years  in  business,  and  had 
never  known  the  name  of  Warrinor  and  Co.  as  publishers. 

The  defendant's  statement  made  before  the  magistrates  on  the 
23rd  day  of  November,  when  this  and  other  similar  charges 
against  the  defendant  were  heard  together,  was  put  in,  and  was 
as  follows  :  "  Gentlemen,  I  submit  that  as  regards  the  evidence 
there  is  nothing  to  support  the  case  against  me.  Had  the  sub- 
scribers waited  until  the  time  I  mentioned  for  the  circulation  or 
publication  of  the  directory  and  found  that  their  promised  copy 
was  not  forthcoming  then  there  would  have  been  breach  of 
contract,  but  my  hands  are  now  tied,  and  have  been  tied  for  a 
week,  and  there  is  nothing  to  prove  that  had  I  been  free  I  should 
not  have  completed  the  publication.  So  far  as  regards  using  the 
name  Warrinor,  I  was  not  aware  I  was  doing  wrong  in  using  it. 
Had  I  used  any  name  of  known  publishers  ot  directories,  such  as 
Kelly  or  Crocker,  here,  then  you  might  have  brought  a  far  waver 
charge  against  me,  but  by  using  the  name  of  Warrinor  I  have 
wronged  no  one,  there  being  no  such  name  extant.  I  further 
submit  that  if  I  am  allowed  my  hberty  now  I  will  complete  the 
promised  work  and  get  necessary  assistance  to  make  up  for  lost 
time  so  as  to  publish  it  by  the  time  mentioned. 

Upon  this  evidence  the  defendant  s  counsel  at  the  close  of  the 
case   for   the   prosecution   objected.      (I)    That    there   was    no 
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eTidence  of  any  false  pretence  within  the  statnte  24  &  25  Vict.  o.        Kw. 
96^  8.  88,  there  being  no  misrepresentation  of  an  existing  fact,       spdid. 

bat  only  a  promise  to  do  something  in  futare.     (2)  That  there        

was  no  evidence  that  it  was  the  false  pretence  (if  toy)  proved        1882. 
which  induced  Mr.  Birch  to  part  with  his  money.     (3)  That  there  fabepi^tenc 
was  no  evidence  that  the  pretence   (if  any)  proved  was  false  in    ^Existing 
fact.     (4)  That  the  false  pretence  (if  any)  proved  within  the         fact. 
statute  did  not  tiJly  with  that  alleged  in  the  indictment  (there 
being  to  evidence  that  the  defendant  said  or  implied  that  the 
new  directory  was  in  course  of  publication),  and  could  not  be 
found  within  the  indictment  (the  words  "  such  directory  "  mean- 
ing '^a  directory  so  in  course  of  publication,  &c.'') 

I  overruled  all  the  objections,  holding  1.  That  there  was 
evidence  of  a  fraudulent  misrepresentation  that  the  defendant 
was  collecting  information  for  a  new  county  directory  by  Warrinor 
and  Co.,  and  had  power  to  insert  Mr.  Birch's  name  in  large  type 
therein.  2.  That  there  was  evidence  that  Mr.  Birch  parted  vnth 
his  money  relying  wholly  or  partly  upon  such  misrepresentation  of 
fact :  (seeE.  v.  Fry,  Dears.  &  B.  449 ;  27  L.  J.  68,  M.  0. ;  7  Cox 
C.  0.  394;  R.  V.  Jennison,  L.  &  C.  157;  31  L.  J.  146,  M.  C. ;  9 
Cox  C.  C.  158;  B.  V.  Oiles,  L.  &  C.  502 ;  34  L.  J.  50,  M.  0. ; 
10  Cox  C.  C.  44,  &c.)  3.  That  there  was  evidence  from  the 
nature  of  the  defendant's  conduct,  materials,  and  statements,  that 
the  pretence  was  false.  4.  That  a  sufficient  part  of  the  pretence 
charged  was  proved,  though  I  agreed  there  was  no  evidence  of  a 
pretence  that  the  new  directory  was  in  course  of  publication : 
(see  B.  V.  Hill,  R.  &  R.  190;  2  Russ.  310.) 

No  evidence  being  called  for  the  defendant,  I  told  the  jury 
that  if  they  thought  the  statements  of  the  defendant  to  Mr.  Birch 
were  all  a  sham,  and  that  he  was  not  really  collecting  informa- 
tion for  any  new  county  directory  by  Warrinor  and  Co.,  or  any 
new  county  directory  at  all,  but  that  he  falsely  and  fraudulently 
represented  to  Mr.  Birch  by  words  or  necessary  inference  from 
words  that  he  was  really  collecting  information  for  a  new  county 
directory  by  Warrinor  and  Co.,  in  which  he  had  the  power  to 
insert  Mr.  Birch's  name  in  large  type,  and  if  Mr.  Birch  parted 
with  his  money  wholly  or  partly  upon  the  faith  of  such  misrepre- 
sentation, they  might  upon  this  indictment  convict  him. 
The  defendant  was  convicted. 

2.  The  second  indictment  (omitting  formal  parts)  alleged 
*^that  WiUiam  Speed  on  the  15th  day  of  November,  1881, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to 
Margaret  Swancott  that  a  new  directory  was  in  course  of  publi- 
cation, and  about  to  be  published  by  a  firm  named  Warrinor  and 
Co.,  and  that  he,  the  said  William  Speed,  was  collecting  names 
and  addresses  for  Warrinor's  directory,  and  that  he  could  pro- 
cure the  name  of  David  Swancott,  the  husband  of  the  said 
Margaret  Swancott,  to  be  inserted  in  Warrinor's  directory  in 
large  type  for  a  shilling,  by  means  of  which  said  false  pretence 
the  said  William  Speed  did  then  unlawfully  obtain  from  the  said 
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Bm.        Margaret  Swanoott  one  Bhilltng  of  the  moneys  of  Darid  Swanoott 

Sphd.       ^^^  intent  to  defraad,  whereas  in  trath  and  in  taat  there  was  no 

^—        firm   of  Warrinor   and   Co.,  nor  waa   the  said  William  Speed 

1883.        collecting  namee  and  addreasen  for  any  directory  pnbliehea  by 

fW*<pretoe6»*^y  anch  firm,  nor  could  he  procnre  the  name  of  the  aaid  David 

—^cMj^    Swancott  to  be  inaerted  in  large  type  in  any  directory  pabliahed 

yiw*-        by  any  such  firm  for  a  shilling,  aa  he,  the  said  William  Speed, 

then  well  knew,  against  the  form,  Ac.,  and  against  the  peaoe,  &c. 

The  following  was  the  material  evidence  given  in  support  of 

this  indictment : 

Margaret  Swanoott  swore  :  "  I  am  the  wife  of  David  Swancott, 
of  Mardol,  Shrewsbury.  On  the  15th  day  of  November  the 
prisoner  came  to  my  house  and  asked  me  if  I  would  give  him  my 
right  name  and  address  for  a  new  directory.  I  said  '  Orooker'e  f 
he  said  'No.'  I  showed  him  'Crocker's.'  He  said  that  by 
paying  one  shilling  I  should  have  it  in  a  larger  type.  He  said 
it  was  Warrinor's  directory.  I  gave  bim  the  shilling.  He  gave 
me  this  receipt."  [A  receipt  similar  to  the  one  set  ont  in  the 
former  case  was  here  put  in.]  "  I  gave  the  shilling  because  I 
thought  I  was  going  to  have  a  new  directory.  If  1  had  been 
told  there  was  no  directory,  I  should  not  have  parted  with  the 
money." 

Police-oonetable  Morris  gave  the  same  evidence  which  he  gave 
in  the  former  case. 

The  defendant's  statement  before  the  magistrate  as  set  out  in 
the  former  case  was  here  put  in. 

The  defendant's  counsel  submitted  that  there  was  no  case  to  go 
to  the  jniy,  on  the  ground  that  Mrs.  Swancott  parted  with  her 
money  because  she  thought  she  was  going  to  have  a  new 
directory,  there  being,  moreover,  no  allegation  in  the  indictment 
of  a  pretence  that  she  was  to  have  a  new  directory. 

I,  however,  left  the  case  to  the  jury,  telling  them  that  if  they 
thought  the  statements  of  the  defendant  to  Mrs.  Swancott  were 
all  a  sham,  and  that  he  was  not  really  collecting  names  and 
addresses  for  Warrinor'a  directory  or  any  directoiy,  but  that  he 
falsely  and  fraudulently  represented  to  her  by  words  or  necessary 
inference  from  words,  that  he  was  really  collecting  names  and 
addresses  for  Warrinor's  directory,  in  which  he  had  the  power  to 
insert  her  hnsband's  name  in  a  larger  type  than  in  Crocker's,  and 
if  she  parted  with  the  money  wholly  or  partly  upon  the  faith  of 
auch  misrepreaentation,  they  might  upon  this  indictment  convict 
bim.  I  declined  to  give  a  farther  direction  to  the  jury  that  if 
they  thought  the  main  inducement  operating  upon  her  mind  was 
that  she  was  to  have  a  new  directory  they  must  acquit,  but  I  told 
them  that  if  they  thought  Mrs.  Swancott  was  induced  to  part 
with  the  money  wholly  or  partly  hy  a  material  part  of  the  false 
pretences  aet  ont  in  the  indictment,  they  might  convict. 

The  defendant  was  convicted. 

I  reserved  the  qnestiona  of  law  which  had  arisen  on  the  trial  of 
the  said  indictments  for  the  consideration  of  the  Court  for  the 
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Consideration  of  Crown   Cases  Reserved^   and  postponed  the        '^'»»- 
judgment  nntil  the  next  quarter  sessions  when  such  questions       si^iukd. 
should  have  been  considered  and  decided^  and  as  the  defendant         — 
was  not  in  a  position  to  find  bail^  I  committed  him  to  prison        ^^^^* 
under  the  statute  11  &  12  Vict.  c.  78,  s,  1.  Fai8e~pr^ce$ 

The  questions  of  law  for  the  court  are  :  1.  Was  the  conviction    —ExUUng 
on  the  first  indictment  right?    2.  "Was  the  conviction  on  the        f*^- 
second  indictment  right  f 

A.  B.  Jelf, 

Recorder  of  Shrewsbury. 

No  counsel  appeared  to  argue. 

Lord  CoLEBiDQE,  C.J. — The  court  are  of  opinion  that  the  con- 
viction should  be  affirmed.  The  money  was  obtained  by  the  false 
representation  of  an  existing  fact  that  Warrinor  and  Co.  were 
about  to  publish  a  new  directory.  At  the  time  the  money  was 
obtained  the  representation  was  false,  and  it  was  not  the  less  a 
false  pretence  because  at  a  future  time  the  prisoner  might  have 
brought  out  a  new  directory  with  the  title  of  Warrinor  and  Co.'s 
Directory. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


CROWN  CASES  RESERVED. 
Saturday,  March  11,  1882. 

(Before  Lord  Colibidgi,  C.J.,  Djenman,  Stxfhsn,  Mathsw  and 

Cave,  JJ.) 

Reg.  v.  (yBKiEN  and  anotheb.  (a) 

Pleading — Ooimts  for  stealing  at  common  law  and  under  ataJtutS'^ 

Autrefois  a^cquit. 

In  one  indictment  the  prisoners  were  cfiarged  with  larceny  at 
common  law,  and  for  feloniously  receiving  "  the  goods  aforesaid  J  ^ 
They  were  acquitted  on  the  ground  that  the  alleged  goods  were  a 
fixture  in  a  bv/ilding.  They  were  then  charged  upon  a  second 
indictment  under  the  24  ^  25  Vict.  c.  96,  s.  31,  for  stealing  the 
fixture,  to  which  charge  they  pleaded  autrefois  a^cquit.  The  pre- 
siding chairman  at  sessions  held  that  plea  not  to  be  proved,  and 
the  prisoners  then  pleaded  not  guilty,  but  were  convicted. 

(a)  Reported  by  Jomt  Tbompion,  Eiir|.,  iiftrrister-at-Law. 
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Rao. 

O'Brikn  and 

ANOTHER. 

1882. 

Pleading — 

Autrefois 

acquit^ 


Held,  that  the  ruling  of  the  cJuiirvian  was  right,  and  that  the 
prisoners  had  not  been  in  peril  on  the  count  for  receiving  in  the 
first  indictment. 

CASE  stated  for  the  opiuion  of  this  Court  by  the  Cbairmau  of 
the  Gloucestershire  Quarter  Sessions. 

At  the  Epiphany  Quarter  Sessions,  1882,  for  the  county  of 
Gloucester,  David  O'Brien  and  Edward  O'Brien  were  tried  upon 
an  indictment  which  charged  them  with  stealing  a  copper  furnace 
of  the  goods  and  chattels  of  the  prosecutor,  and  which  also  con- 
tained a  count  for  receiving. 

First  count  was  for  stealing  one  copper  furnace  against  the 
peace  of  our  Lady  the  Queen,  &c. 

Second  count  for  feloniously  receiving  ''  the  goods  and  chattels 
aforesaid  before  then  feloniously  stolen  against  the  form  of  the 
statute,  &c. 

The  evidence  showed  that  the  furnace  stolen  was  fixed  in  brick 
and  wood  in  a  building.  The  prisoners,  who  had  sold  it  to  a 
marine  store  dealer,  when  charged  with  stealing  it  said  they  had 
bought  it  of  a  man  in  the  neighbourhood  whose  name  they  did 
not  know. 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for  the 

Srisoners  objected  that  they  could  not  be  convicted  on  the  in- 
ictment,  as  it  charged  larceny  at  common  law. 

I  held  the  objection  good,  and  told  the  jury  that  there  was  no 
evidence  on  which  they  could  properly  convict  on  either  count, 
and  accordingly  directed  a  verdict  for  the  prisoners. 

A  second  indictment  was  then  preferred  against  the  prisoners, 
in  which  they  were  charged  under  24  &  25  Vict.  c.  96,  s.  31  : 
'*  Whosoever  shall  steal,  or  shall  rip,  cut,  &c.,  any  lead,  iron, 
copper,  brass,  or  other  metal,  or  any  utensil  or  fixture,  &c.,  fixed 
in  or  to  any  building,  shall  be  guilty  of  felony .'' 

To  this  indictment  they  pleaded  autrefois  ojcqidt. 

I  held  the  plea  not  proved  on  the  ground  that,  as  they  could 
not  properly  have  been  convicted  under  the  first  indictment,  they 
had  never  been  in  peril  on  this  charge. 

They  then  pleaded  not  guilty,  and  the  trial  proceeded  and 
resulted  in  a  conviction. 

The  question  is,  whether  I  was  right,  under  the  circumstances, 
in  holding  the  plea  of  autrefois  acquit  not  proved. 

Judgment  on  the  conviction  was  passed,  and  the  execution 
thereof  was  respited. 

The  persons  convicted  remain  in  piison  in  default  of  bail. 

Charles  Sumnbb, 
Chairman  of  Quarter  Sessions,  Gloucestershire. 

F.  Forester  Ooold  for  the  prisoners. — The  conviction  is  bad, 
for  the  prisoners  might  have  been  convicted  on  the  count  for 
receiving  in  the  first  indictment.  Sect.  91  of  the  24  &  25  Vict, 
c.  96,  enacts:  ''Whosoever  shall  receive  any  chattel,  Ac,  or 
other    property   whatsoeverj   the   stealing,    &c.,    whereof    shall 
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amount  to  a  felony^  either  at  common  law  or  by  virtue  of  this 
Act^  knowing  the  same  to  have  been  feloniously  stolen^  shall  be 
guilty  of  felony/' 

/.  D,  Sims  for  the  prosecution. 

Lord  CoLBBiDOB,  C.J. — ^The  couat  for  receiving  in  the  first 
indictment  was  for  receiving  the  goods  and  chattels  aforesaid 
before  then  feloniously  stolen^  that  is^  stolen  in  the  sense  of  the 
common  law.  That  count  does  not  apply  to  a  charge  of  receiving 
stolen  property^  which  is  only  made  an  offence  by  statute.  The 
prisoners^  therefore,  were  never  in  jeopardy  in  respect  of  the 
count  for  receiving  in  the  first  indictment.  The  conviction  was 
right. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


RflO. 

V. 

O'Bbikn  and 

AMOTHBR. 

1882. 

Pleading^ 

A  utr^ois 

acquit. 
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Saturday,  March  11,  1882. 

(Before  Lord  Coleridgb,  C.J.,  Denman,  Stephen,  Mathbw,  and 

Cave,  JJ.) 

Reo.  v.  Rowlands,  Williams,  and  J.  Williams,  (a) 

Debtors  Act,  1869—32  ^  88  Vict.  c.  62,  s.  18,  sub-sect.  S— Intent 
to  defraud  creditors — Evidence  of  intent  to  defeat,  and  delay  one 
creditor  only — Meanvrig  of  "  any  person ''  in  sect.  18. 

The  82  ^  88  Vict.  c.  62,  s.  18,  enacts,  ^^  if  any  person  has,  with 
intent  to  defraud  his  creditors,  concealed  or  removed  any  part  of 
his  property  since  or  within  two  months  of  any  unsatisfied  judg- 
ment, or  order  for  payment  of  money /^  he  shall  be  guilty  of  a 
misdemeanour. 

A  judgment  was  obtained  against  It.  for  18Z.  4^.  8d.  {November  8, 
1881).  On  the  night  of  that  day  he,  loith  the  assistance  of  the 
other  two  prisoners,  removed  his  goods  with  the  object  of  defeat- 
ing and  delaying  the  execution  creditor.  B.  and  the  other  two 
prisoners  were  indicted  and  convicted  for  removing  the  goods, 
with  intent  to  defraud  B.'s  creditors  [plural.']  The  chairman 
left  the  question  of  intention  to  defeat  the  creditm-s  to  the  jury, 

(a)  Reported  by  John  TaoMPSOM,  Esq.,  BurrUter-at-Law, 
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R«o-  ruling  that  there  was  evidence  of  an  intention  to  defraud  the 

RowwMDB         creditors  generally. 
Wiixuae,  iiiD  Meld,  that  the  ruling  of  the  chairman  was  wrong,  and  that  the 
J.  WiLLUMe.       conviction  could  not  be  sustained. 

1882         Seld,  also,  that  the  words  "  any  person "  in  sect.   13  meant  any 
— '  person,  and  was  not  confined  to  bankrupts  or  persons  who  had 

Dtbton  Act,        liquidated  their  affairs  in  bankruptcy, 
todefi-atid     i^ASE  atated  for  the  opinion  of  this  Conrt  by  the  Chairman  of 
aeiiton.      \j     the  Quarter  Sesaiona  for  the  county  of  Carnarvon. 

David  Rowlands,  John  Williams,  and  John  Williams  were 
tried  before  me  at  the  last  quarter  aessions  holden  for  the  coanty 
of  Carmarthen,  on  the  6th  day  of  January,  1882,  upon  an  indict- 
moot  framed  upon  the  third  sub-section  of  the  13th  section  of 
the  32  &  33  Vict.  c.  62. 

Carmarthenshire,  to  wit. — 1st  count.  That  on  the  8th  day  of 
November,  1881,  judgment  was  recovered  against  David  Row- 
lands, in  the  County  Court  holden  at  Swansea,  in  the  county  of 
Glamorgan,  at  the  suit  of  Phillips  and  Son,  merchants  trading  in 
the  said  town  of  Swansea,  the  Coanty  Court  judge  sitting  at 
Swansea  and  makingandordering  the  said  judgment  having  juris- 
diction in  that  behalf;  and  that  the  said  David  Rowlands  and 
John  Williams,  a  grocer,  and  John  Williams,  a  roller-man,  after- 
wards, with  intent  to  defraud  the  creditors  of  the  said  David 
Rowlands,  and  within  two  months  of  the  said  judgment  (which 
said  judgment  was,  at  the  time  of  the  committing  of  the  offence 
herein  mentioned,  and  still  is,  unsatisfied)  removed  one  pony,  one 
chest  of  drawers,  one  table,  two  chairs,  and  other  furniture  and 
stock-in-trade,  and  goods  and  chattels,  part  of  the  property  of 
the  said  David  Rowlands,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

2nd  count.  That  on  the  8th  day  of  November,  1881,  judg- 
ment  was  recovered  against  David  Rowlands  in  the  County 
Court  holden  at  Swansea,  in  the  county  of  Glamorgan,  at  the 
suit  of  Phillips  and  Son,  merchants  trading  in  the  said  town  of 
Swansea,  the  County  Conrt  judge  sitting  at  Swansea  and  making 
and  ordering  the  said  judgment  having  jurisdiction  in  that 
behalf;  and  that  the  said  David  Rowlands,  aided  and  abetted  by 
John  Williams,  a  grocer,  and  John  Williams,  a  rollerman,  after- 
wards, with  intent  to  defraud  the  creditors  of  the  said  David 
Rowlands,  and  within  two  months  of  the  said  judgment  (which 
Enid  judgment  was  at  the  time  of  the  committing  of  the  offence 
herein -mentioned  and  still  is,  unsatisfied)  removed  one  pony,  one 
chest  of  drawers,  one  table,  two  chairs,  and  other  furniture  and 
stock  in  trade,  and  goods  and  chattels,  part  of  the  property  of  the 
said  David  Rowlands,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

3rd  count.  That  on  the  8th  day  of  November,  1881,  judg- 
ment was  recovered  against  David  Rowlands,  in  the  County  Court 
holden  at  Swansea,  iu  the  county  of  Glamorgan,  at  the  suit  of 
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PhillipB  and  Son^  mercliants  trading  in  the  said  town  of  Swansea^        Reo. 
the  Cfoanty  Oonrt  jad^e  sitting  at  Swansea^  and  making  and    p«^\^^ 
ordering  the  said  judgment,  having  jurisdiction  in  that  behalf,  wfL^ISi^ilD 
and  that  the  said  David   Rowlands  afterwards,  with  intent  to  J-  Williams. 
defraud  his  creditors,  and  within  two  months  of  the  saidjadg-        j^^ 
ment  (which  said  judgment  was,  at  the  time  of  the  committing  of        — I' 
the  offence  herein  mentioned,  and  still  is  unsatisfied)  removed  one  Debtors  Act, 
pony,  one  chest  of  drawers,  one  table,  two  chairs,  and  other  ^^^JZlavd^ 
furniture,  and  stock-in-trade,  and  goods  and  chattels,  part  of  the     creditors. 
property  of  the  said  David  Rowlands,  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

It  was  proved  that  a  judgment  had  been  recovered  in  the 
County  Court  upon  the  8th  day  of  November,  1881,  against 
David  Rowlands  for  18{.  4s,  8d.,  which  judgment  was  unsatisfied 
at  the  time  of  the  trial.  It  was  further  proved  that  upon  the 
night  of  the  same  day  upon  which  judgment  had  been  recovered, 
Rowlands,  with  the  assistance  of  the  two  Williams^s,  removed 
his  goods  under  circumstances  which  justified  the  conclusion  at 
which  the  jury  arrived  that  the  removal  was  effected  with  the 
object  of  defeating  and  delaying  the  execution  creditor  from 
obtaining  the  fruits  of  his  judgment. 

It  was  proved  that  after  the  removal  of  the  goods  on  the  8th 
day  of  November  David  Rowlands'  house  was  shut  up,  and  that 
the  bailiff  of  the  County  Court  endeavoured  to  servo  two 
summonses  upon  him,  but  was  not  able  to  effect  service. 

It  was  objected  by  counsel  for  the  prisoner  that  the  words  "  any 
person^'  in  sect.  13  must  be  read  in  connection  with  the  words  of 
sect.  11  and  sect.  12,  and  that  a  person  to  be  liable  under  the 
13th  section  must  be  either  a  bankrupt  or  have  liquidated  his 
affiiirs  by  arrangement. 

It  was  further  objected  that  there  was  no  evidence  of  any 
intention  to  defraud  creditors  generally,  and  that  the  intent  to 
defeat  and  delay  a  particular  creditor  did  not  satisfy  the  words  of 
the  3rd  sub-section  of  sect.  13. 

I  overruled  both  objections,  and  lefb  the  question  of  intention 
to  defraud  the  creditors  to  the  jury,  who  convicted  all  the 
prisoners. 

At  the  request  of  the  counsel  for  the  prisoners  I  reserved  this 
case  for  the  opinion  of  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved. 

The  question  for  the  opinion  of  the  court  is  whether  I  ought  to 
have  decided  in  fSskvour  of  either  of  the  above  objections. 

No  counsel  appeared  on  either  side. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the  conviction 
must  be  quashed.  The  indictment  was  framed  under  the  3rd 
sub-section  of  sect.  13  of  the  32  &  33  Vict.  c.  62,  a  statute  which 
has  for  its  general  object  the  regulation  and  practice  of  imprison- 
ment for  debt.  It  is  a  separate  and  independent  statute  from  the 
Bankruptcy  Act.  Sect.  13  begins:  ''Any  person  shall  in  each 
of  the  cases  following  be  deemed  guilty  of  a  misdemeanour,  and 
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Rao.        on  conviction   thereof  shall   be  liable  to  be  impriBoned.  .  .  . 

P^  ''•  Sub-sect.  3  :  If  he  has^  with  intent  to  defraud  his  creditors,  con- 

WiLLiua,  Ain>  oealed  or  removed  any  part  of  his  property  since  or  within  two 

J.  WiLLUMs.  months  before  the  date  of  any  unsatisfied  judgment  or  order  for 

I882"        payment  of  money  obtained  against  him."     [After  stating  the 

.'        facts  his  Lordship  proceeded  :]  Two  objections  were  made  by  the 

Debtors  Act,  prisoner's  counsel  at  the  trial ;  the  first  was  that  the  words  ''  any 
^^^A/iw*'  P^^son''  in  sect.  13  must  be  read  in  connection  with  sects.  11 
^reJhcrs,  ^^^^  '^i  ^nd  that  a  person^  to  be  liable  under  the  18th  section, 
must  be  either  a  bankrupt  or  have  liquidated  his  affairs  by 
arrangement.  We  are  all  of  opinion  that  there  is  nothing  in  that 
objection.  1  believe  that  the  point  has  been  already  decided ; 
but  if  not,  I  think  that  the  words  ''any  person '^  in  an  Act,  which 
is  not  a  Bankruptcy  Act,  mean  what  they  imply,  "  any  person,'' 
and  that  this  objection  was  rightly  overruled.  The  second  objec- 
tion was  that  there  was  no  evidence  of  any  intention  to  defi^ud 
creditors  generally,  and  that  the  intent  to  defeat  and  delay  a  par- 
ticular creditor  did  not  satisfy  the  words  of  the  3rd  sub-section  of 
sect.  13.  In  the  2nd  sub-section  of  sect.  13  the  words  are  :  ''  If 
he  has,  with  intent  to  defraud  his  creditors  or  any  of  them,  made 
or  caused  to  be  made  any  gift,  delivery,  or  transfer  of,  or  any 
charge  on  his  property."  But  in  the  3rd  sub-section  the  words 
''  or  any  of  them "  are  omitted.  In  each  of  the  counts  of  this 
indictment  the  charge  is  laid  ''with  intent  to  defraud  his  creditors" 
in  the  plural,  and  the  objection  was  that  the  evidence  only  showed 
the  intent  to  defeat  and  delay  a  particular  creditor.  The  judge 
left  the  question  of  intention  to  defraud  the  creditors  to  the  jury. 
I  abstain  from  saying  that  an  indictment  could  not  be  framed  in 
apt  words  under  this  section  where  the  evidence  may  be  of  an 
attempt  to  defeat  one  creditor  only,  but  indicating  the  intention 
to  defeat  the  creditors  generally.  But  it  does  not  follow  that  an 
attempt  to  defeat  one  creditor  only  is  an  attempt  to  defeat  the 
creditors  generally.  In  the  present  case  the  evidence  was  only 
of  an  attempt  to  defeat  and  delay  one  creditor,  and  it  was  not  left 
to  the  jury  to  say  whether  that  was  evidence  in  their  judgment  of 
an  attempt  to  defraud  the  creditors  generally.  I  think,  therefore, 
the  conviction  must  be  quashed. 

Dekhan,  J. — I  am  of  the  same  opinion.  Sect.  13  comes  under 
the  title  in  the  Act  of  "  Part  2,  Punishment  of  Fraudulent 
Debtors,"  and  does  not  relate  to  bankrupts.  The  title  or  heading 
is  a  material  part  of  the  Act,  and  includes  all  persons  who  are 
fraudulent  debtors.  There  is  nothing,  therefore,  in  the  first 
objection.  But  the  second  objection,  I  think,  must  prevail.  It 
would  be  wrong  to  decide  now  that  there  might  not  be  a  case  in 
which  evidence  of  an  attempt  to  defeat  and  delay  one  creditor 
mightnotafford  evidence  of  an  attempt  to  defeat  and  delay  creditors 
generally.  In  the  present  case,  however,  there  was  no  evidence 
except  of  an  attempt  to  defeat  and  delay  a  particular  creditor. 
The  indictment  specifically  charges  an  intent  to  defraud  the 
creditors  of  Rowlands,  not  a  particular  creditor.     I  think  there 


CRIMINAL  LAW  OASES.  85 

was  dearly  no  evidence  which  oaght  to  have  been  left  to  the  jury        ^^• 
of  an  intent  to  defraud  the  creditors  generally.  Rowi!iNDfl, 

Stbfhbn^  J. — ^I  am  of  the  same  opinion.     On  the  first  poitit  it  Willxamb,  amd 
seems  to  me  clear  that  the  3rd  sub-sect,  of  sect.  13  does  apply,   ^-  Williams. 
not  merely  to  bankrupts  and  liquidating  debtors,  but  to  every        X882. 
person  whatever  who,   with  intent    to    defraud  his  creditors,        — 
conceals  or  removes  his  property.    As  to  the  second  objection,  I  {i^i^/^J^ 
agree  that  we  ought  to  quash  this  conviction  on  the  special     to  defraud 
ground  that  the  facts,  as  stoted  in  the  case,  are  not  such  as  to     credUora. 
enable  us  to  say  that  the  conviction  was  right.    The  case  does 
not  even  sav  that  Bowlands  has  any  other  creditor  than  the  one 
mentioned. 

Mathew,  J. — I  am  of  the  same  opinion.    It  seems  to  me  that 
the  chairman  decided  as  law  what  ought  to  have  been  left  to  the 

Uavs,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 


CROWN   GASES   RESERVED. 
Saturday,  March  25,  1882. 

(Before  Lord  OoLBBmai,  O.3.,  Gbove,  Stephen,  Mathew,  and 

Cave,  JJ.) 

Req.  v.  Mobbt.  (a) 

Manslaughter-^Infantr^Negled  of  parent  to  supply  medical  aid — 

Evidence. 

Where  a  parent  neglects  to.supply  medical  aid  for  his  child  who  is 
suffering  from  malignant  disease,  and  the  infant  dies,  vn  order  to 
convict  the  parent  of  the  crime  of  manslaughter  it  must  be  proved 
affimudivel/y  that  the  death  was  caused  by  such  neglect,  a/nd  if 
the  medical  evidence  on  behalf  of  the  prosecution  only  goes  to  the 

•  extent  that  the  life  probably  might  have  been  prolonged  by  calling 
in  medical  aid,  it  is  not  sufficient  to  support  a  conviction. 

If  death  is  accelerated  by  a  parent's  wilfully  neglecting  to  provide 
medical  aid  in  su>ch  a  case  the  parent  is  guilty  of  manslaughter. 

CASE  reserved  for  the  opinion  of   this  Court  by   Sir  H, 
Hawkins. 
The  prisoner  was  convicted  before  me  at  the  last  session  of  the 
Central  Criminal  Court,  of  the  manslaughter  of  his  son,  Abraham 

(a)  Reported  by  John  Thqkpion,  Esq.,  Barrister-at-Law. 

D    2 
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Heo.        Morby^  a  child  under  the  age  of  fourteen^  who  lived  with  him^ 

MoMr       *^^  ^^  ^^  ^^^  custody  at  Woolwich. 

'  The   prisoner  had  ample  means  and  opportunity  to  provide 

1882.        adequate  food^  clothing,  medical  aid^  and  lodging  for  his  child, 

Mansimighter  *^^  ^^  ^^^  provide  all  these  things,  except  medical  aid ;  this  he, 

—Parental    uudor  the  circumstauces  hereinafter  stated,  wilfully  neglected  and 

neglect      omitted  to  provide,  because,  being  one  of  the  "  Peculiar  People," 

he  did  not  believe  in  medical  aid,  but  trusted  in   prayer  and 

anointment  alone  (see  Epistle  of  St.  James,  c.  5,  v.  14). 

The  deceased  child,  who  was  eight  years  old,  was,  on  the  27th 
Dec.  last,  known  by  the  prisoner  to  be  suffering  from  confluent 
small-pox.     Of  that  disease  it  died  on  the  8th  Jan. 

The  jury  found  that  it  was  reasonable  and  proper  that  the 
prisoner  should  have  called  in  and  provided  medical  aid  for  it, 
but  that  he  wilfully  neglected  and  omitted  so  to  do. 

No  medical  man  saw  the  deceased  during  life ;  but  Dr.  Sharpe, 
who  made  a  post  mortem  examination  of  the  body,  stated  that 
death  was  undoubtedly  due  to  small-pox;  that  small-pox  is  a 
disease  requiring  medical  advice  and  skill,  great  attention,  and 
great  care,  and,  if  not  attended  to,  is  calculated  to  spread. 

This  question  was  put  to  Dr.  Sharpe :  "  In  your  opinion,  do 
you  think  the  life  of  the  deceased  might  have  been  probably 
prolonged  if  medical  skill  had  been  ccdled  in  f  to  which  he 
answered  thus :  "  Probably ;  but  I  would  rather  put  it  in  this 
way :  that  the  chances  of  the  boy^s  life  would  have  been  increased 
by  having  medical  advice." 

The  prisoner's  counsel  admitted  that  he  could  not  contend  that 
the  prisoner  was  not  guilty  of  a  breach  of  the  statutory  duty 
imposed  on  him  by  81  &  32  Yict.  c.  122,  s.  37,  but  he  submitted 
that  the  death  was  not  caused  by  that  breach  of  duty.  I  held 
that,  if  death  was  accelerated  thereby,  it  would  be  sufficient. 
Upon  this  the  prisoner's  counsel  urged  that  there  was  no  proof 
that  death  was  so  accelerated.  Thereupon  Dr.  Sharpe  was 
recalled,  and  the  following  questions  were  put  to  him,  to  which 
he  gave  the  answers  subjoined  : 

Q. — In  your  judgment,  if  medical  advice  and  assistance  had 
been  called  in  at  any  staee  of  this  disease,  might  the  death  have 
been  averted  altogether  T 

A. — I  can  only  answer  that  by  saying  that  it  might  have  been. 
Ours  is  not  a  positive  science.  It  might  have  been  averted  if 
medical  aid  had  been  called  in  at  any  earlier  stage.  I  am  unable 
to  say  whether  it  probably  would.  I  might  say  probably  as  to 
whether  life  might  have  been  prolonged.  I  cannot  say  that 
death  would  probably  have  been  averted.  I  think  it  probable 
that  life  might  have  been  prolonged.  I  can  only  hblj  probably 
might,  because  I  did  not  see  the  case  while  living.  I  am  unable  to 
say  that  life  would  probably  have  been  prolonged,  because  I  did 
not  see  the  case  during  life.  Had  I  done  so,  I  might  have  been 
able  to  answer  the  question. 

The  prisoner's  counsel  still  insisted  there  was  no  proof  that 
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death   was  caused  or  accelerated  by  the   prisoner's  breach   of        Keo. 

V. 
MORBY. 


duty.  '  "  «'• 


I  thought  it  best  to  submit  the  evidence  to  the  jury^  and  to 
reserve  the  pointy  if  necessary.  1882. 

I  accordingly  asked  the  jury  whether  the  life  of  the  child  j^g„"^^^^ 
would,  in  their  judgment,  have  been  prolonged  if  medical  aid    ^Parental 
had  been  called  in  when  the  prisoner  became  aware  of  the  fact       neglect, 
that  deceased  was  suffering  from  small-pox  ? 

To  this  question  they  answered  that  it  would. 

I  then  told  them  that  if  they  so  found,  and  that  the  death  of 
the  child,  though  it  could  not  be  certainly  averted  altogether, 
was  nevertheless  accelerated  by  the  wilful  neglect  of  the  prisoner 
to  provide  such  medical  aid  when  it  was  reasonable  and  proper 
and  his  duty  to  provide  it — ^he  having  the  means  and  opportunity 
to  do  so — he  was  guilty  of  manslaughter. 

On  this  direction  the  jury  found  mm  guilty. 

I  reserve  for  the  opinion  of  the  Court  of  Criminal  Appeal  these 
two  questions : 

1st.  Whether  there  was  any  evidence  that  the  life  of  the  child 
would  have  been  prolonged  for  any  period  of  time,  however 
short,  if  the  prisoner  had  called  in  and  provided  medical  aid — 
or  in  other  words,  that  death  was  accelerated  by  his  breach  of 

I{  there  was,  I  am  satisfied  with  tho  finding  of  the  jary. 

2nd.  Whether,  assuming  the  prisoner  to  have  accelerated  the 
death  of  the  child  by  his  breach  of  duty  in  wilfully  neglecting  to 
provide  for  it  medical  aid  as  aforesaid,  he  was  properly  convicted 
of  manslaughter  ? 

If  either  of  these  questions  is  answered  in  the  negative  the 
conviction  is  to  be  quashed. 

If  both  are  answered  in  the  affirmative  it  is  to  be  affirmed. 

The  case  not  being  one  demanding  punishment,  I  have  released 
the  prisoner  on  his  own  recognisances  to  appear  for  judgment  if 
he  should  be  required  to  do  so. 

See  81  &  82  Vict.  c.  122,  s.  87 ;  Beg.  v.  Dowries  (L.  Rep.  12 
Q.  B.  Div.  25,  s.  c.  45  L.  J. ;  13  Cox's  C.  C.  111. 

March  20,  1882.  H.  Hawkins. 

D,  Kingsford  for  the  prisoner. — There  was  no  evidence  in 
support  of  the  charge  of  manslaughter  which  the  judge  ought  to 
have  left  to  the  jury,  and  he  ought  to  have  directed  an  acquittal. 
It  was  necessary  for  the  prosecution  to  show  that  the  non-supply 
of  medical  assistance  by  the  prisoner  was  the  direct  and  proxi- 
mate cause  of  the  death  of  the  boy  or  of  the  acceleration  of  his 
death.  The  case  of  Bex  v.  Stockdale  (2  Lewin  C.  C.  220)  was 
then  cited. 

Poland  {Mead  with  him)  for  the  prosecution. — The  verdict 
may  be  supported  by  taking  into  account  the  jury^s  own  personal 
knowledge  in  small-pox  cases,  in  addition  to  the  evidence  of  the 
doctor,  and  that  they  might  reasonably  have  come  to  the  con- 
dnaion  that  the  life  would  have  thereby  been  prolonged.     Then, 
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J^M        as  to  the  second  question.     [Lord   Oolbbidge. — The   Court  is 
MoRBT.      satisfied  that  the  learned  judge^s  direction  was  right  upon  the 

second  question.) 

1882.  Lord  GoLEBiDGS^  C.J. — We  are  all  clearly  of  opinion  that  the 

Sfaralaughter  oonviction  Cannot  be  supported.  The  jury  may  have  thought 
'  -^Parental  that^  as  there  had  been  a  neglect  of  his  duty  by  the  parent^  it 
neglect,  was  right  to  mark  their  sense  of  it  by  their  verdict.  Nothing 
could  be  more  cautious  than  the  answers  given  by  the  medical 
witness  to  the  questions  put  to  him.  It  was  not  enough  to 
sustain  the  charge  of  manslaughter  to  show  that  the  parent  had 
neglected  to  use  all  reasonable  means  of  saving  the  life  of  his 
child ;  it  was  necessary  to  show  that  what  the  parent  neglected 
to  do  had  the  effect  of  shortening  the  child's  life.  The  utmost 
that  the  doctor  would  say^  ^ving  his  evidence  under  a  strong 
responsibility,  in  answer  to  the  question,  "  In  your  judgment,  if 
medical  advice  and  assistance  had  been  called  in  at  any  stage  of 
this  disease,  might  the  death  have  been  averted  altogether  ?  '^ 
was,  "I  cannot  say  that  death  would  probably  have  been 
averted.  I  think  it  probable  that  life  might  have  been  pro- 
longed. I  can  only  say  probably  might,  because  I  did  not  see 
the  case  during  life ;  had  1  done  so  I  might  have  been  able  to 
answer  the  question.'^  That  evidence  is  far  too  vague  to  allow 
this  conviction  to  stand  when  all  that  the  skilled  witness  could 
say  was  that  probably  the  life  of  the  boy  might  have  been  pro- 
longed if  medical  assistance  had  been  called  in. 

Grove,  J. — I  am  of  the  same  opinion.  The  jury,  by  their 
verdict,  say  what  the  medical  witness  expressly  declined  to  say, 
that  is,  that  the  boy's  life  would  have  been  prolonged  by  calling 
in  medical  assistance.  The  prosecution  was  bound  to  give 
affirmative  evidence  that  the  death  was  caused  by  the  neglect  of 
the  prisoner  to  call  in  medical  assistance. 

Stephen,  J. — I  am  of  the  same  opinion.  This  matter  might 
be  made  absolutely  plain  if  the  evidence  were  to  go  a  little 
more  into  detail.  Snppose  the  medical  witness  had  been  asked 
whether  the  administration  of  such-and-such  medicines  which 
had  not  been  administered  would  have  been  of  service  in  pro- 
longing the  boy's  life,  and  he  had  answered  that  *'  probably  they 
might  have  been,  but  that  he  could  not  undertdce  to  say  so, 
not  having  seen  the  case."  Would  any  one  say  that  the  neglect 
to  administer  such  medicines  would  make  the  father  guilty  of 
manslaughter  ?  It  is  probable  that  the  prisoner  was  ffuilty  of  an 
offence  under  the  statute  in  not  providing  medical  assistance,  but 
it  does  not  follow  that  he  was  guilty  of  manslaughter,  which 
requires  it  to  be  shown  that  the  result  of  the  neglect  was  to  cause 
death,  whereas  here  it  was  left  in  doubt;  and  I  have  always 
understood  that  to  warrant  a  conviction  the  minds  of  the  jury 
must  be  free  from  any  reasonable  doubt. 

Mathew  and  Cave,  JJ.  concurred. 

Uanmction  quashed. 
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CHANCERY  DIVISION. 

March  7  and  8,  1882. 

(Before  Kay,  J.) 

Williams  v.   Willi^lms^  (a) 

Property  in  a  corpse — Fraudulently  obtaining  a  licence  to  remove 
a  corpse  from  a  burial  ground — Rights  of  executors — Oremation. 

By  a  codicil  to  his  will  A*  directed  that  vdthin  three  days  after  his 
death,  or  cw  soon  as  conveniently  might  be,  his  body  should  be 
given  to  W,  to  be  dealt  with  by  her  in  such  mcmner  as  he  had 
directed  to  be  done  in  a  private  letter  to  her,  and  that  any  costs 
or  expenses  that  might  be  incv/rred  by  W,  in  carrying  out  and 
performing  the  instructions  contained  vn  the  said  letter  should 
be  paid  and  discharged  by  the  executors  to  his  will  on  production 
of  account  and  vouchers  within  three  months  after  his  decease. 
The  private  letter  referred  to  contain^  directions  for  the  crema^ 
turn  of  the  body.  The  executors  refused  to  deliver  up  the  body 
to  W.,  and  had  it  buried,  two  days  after  his  death,  in  the  uncon^ 
secrated  part  of  Brompton  Oemstery.  W.  obtained  a  licence 
from  the  Secretary  of  State  for  the  removal  of  the  body  on  a 
representation  that  she  desvred  to  remove  it  into  consecrated 
ground.  She  then  had  it  conveyed  to  Italy,  and  cremated,  and 
the  ashes  brought  bach  and  buried  in  jEngland.  She  then 
brought  an  action  to  recover  from  the  testator's  estate  the 
expenses  incurred  in  the  cremation  of  his  body. 

Held,  that,  there  being  no  property  in  a  corpse,  the  direction  in  the 
testator's  codicil  for  the  delivery  of  the  body  to  W.  was  wholly 
void.  That  the  use  of  the  licence  to  remove  the  body  for  the  pur- 
pose  of  re-burial,  to  remove  it  for  the  purposes  of  crem^ation,  is  an 
illegal  act.  That  the  way  in  which  the  licence  was  obtained  and 
the  a/it  done  were  fraitdulent,  and  no  claim  for  expenses  for  an 
act  so  done  could  bepermitted  in  a  cov/rt  of  equity. 

Semhle,  cremation  in  England  is  per  se  illegal. 

HENRY  CROOKENDEN,  by  his  wiU  dated  the  6th  day  of 
December^  1868^  appointed  executors,  and  gave  his  resi- 
duary real  and  personal  estate  to  his  two  sons. 

He  made  another  codicil  to  his  will^  dated  the  8th   day  of 
April,  1875,  in  the  following  terms : 

I  direct  that  within  three  days  after  my  death,  or  as  sood  as  conreniently  may  be, 
my  body  shall  be  given  to  my  friend  Miss  Eliza  Williams  [the  plaintiff  in  this  action], 
to  be  dealt  with  by  her  in  such  nuumer  as  I  have  directed  to  be  done  in  a  private 
letter  to  her. 

(a)  Reported  by  J.  R.  Bbookb,  Esq.,  Barrister-at-Law. 
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Williams         He  then  gave  the  plaintiff  certain  prints  and  pieces  of  china, 
WiL^uMs.     ^^^  proceeded : 

I  direct  that  a  blaok  and  red  earthenware  jar  made  by  Wedgwood  and  g^ren  by  my 

1882.  father  shortly  after  marriage  to  my  mother,  or  any  other  which  may  be  more  suitable, 

—  shall  be  given  to  the  aforesaid  Miss  Eliza  Williams  for  the  purpose  to  which  I  have 
Ptopertt/  in  a  directed  her  to  apply  the  same  in  the  priyate  letter  to  her  hereinbefore  named.  I 
coi-pse^Ille-     direct  that  any  costs  or  expenses  that  may  be  incurred  by  the  said  Miss  Eliza 

golly  obtaining  Williams  in  carrying  out  and  performing  the  instructions  contained  in  the  aforesaid 

a  licence  for  private  letter  to  her  shall  be  paid  and  discharged  by  the  executors  to  my  will  on 

disinterring  a  production  of  accounts  and  vouchers  within  three  months  after  my  decease. 
corpse. 

The  private  letter  referred  to  was  dated  Easter  day,  the  28th 
March,  1875,  and  contained  the  following  passage  : 

I  have  directed  my  body  to  be  given  up  to  you  as  soon  as  may  be  after  my  death. 
You  know  my  wishes,  but  I  here  repeat  them,  that  you  may  have  this  letter  to 
produce  if  need  be.  I  should  like  to  be  burnt  when  I  am  dead  on  a,  or  rather  under 
a  pile  of  wood.  I  think  the  most  convenient  way  would  be  to  lay  the  body  on  a 
layer  of  dry  faggots,  and  to  build  up  and  around  them  a  oonsidenble  mass  of  firewood, 
what  is  oaUed  cordwood  in  some  places,  then  to  set  fire  to  the  faggots ;  if  the  fuel  is 
only  tolerably  dry  it  will  bum  with  great  fury  for  hours,  and  consume  whatever  is 
combustible.  The  calcined  bones  and  fragments  of  bones  can  easily  be  collected  when 
the  ashes  are  cold,  and  I  should  like  them  put  in  the  Wedgwood  vase  I  have  named 
in  the  codicil ;  if  this  would  not  hold  them,  then  in  any  other  larger  vase  which  my 
collection  may  contain,  or  which  could  be  procured  on  purpose.  Any  would  do 
provided  it  were  not  metallic,  or  if  metallic,  not  precious.  You  know  my  preference 
for  earthenware.  With  reference  to  the  ultimate  disposal  of  this  vessel  and  ite 
contents,  I  leave  that  entirely  to  you. 

On  the  18th  day  of  April,  1875^  the  testator  wrote  to  the 
plaintiff : 

Wishing  that  the  intention  expressed  in  the  codicil  to  my  will  should  be  carried  out 
according  to  the  true  meaning  of  the  words,  I  inclose  the  codicil  to  you,  as  I  do  not 
believe  my  own  immediate  friends  and  surroundings  would  do  what  I  wish  when  I 
was  no  nftre.  You  will  be  so  good  as  to  keep  this  document  by  you,  and  produce  it 
when  the  occasion  arises. 

The  testator,  who  was  a  Catholic,  died  on  the  2l8t  day  of 
December,  1875,  and  his  executors  and  family,  notwithstanding 
some  protest  on  the  part  of  the  plaintiff,  had  him  buried  on  the 
28rd  day  of  December  in  the  unconsecrated  part  of  the  Brompton 
Cemetery. 

On  the  3rd  day  of  March,  1876,  the  plaintiff  made  an  applica- 
tion to  the  Home  Secretary  stating  the  codicil  and  letter,  and 
that  the  testator  had  been  buried  in  unconsecrated  ground,  and 
continued  : 

I  now  pray  that  you  will  grant  me  a  licence  to  remove  the  body  for  the  purpose  of 
carrying  out  the  wishes  of  the  testator,  either  by  having  it  burnt  in  this  country  or 
elsewhere,  or  if  there  is  any  legal  impediment  or  objection  to  that  course  for  the  pur- 
pose of  having  it  placed  in  consecrated  ground. 

The  Home  Secretary  answered  by  a  letter  dated  the  20th  day 
of  March,  1876,  stating  that  the  removal  could  not  be  permitted 
for  the  purpose  of  cremation,  at  that  period  after  burial,  but 
requested  to  be  informed  to  what  burial  ground  it  was  proposed 
to  remove  the  remains. 

On  the  22nd  day  of  March  the  plaintiff  wrote  in  reply  : 

In  answer  to  your  question  "  to  what  burial  ground  it  is  proposed  to  remove  the 
remains,"  it  is  to  the  churchyard  of  this  parish,  Manafan,  Montgomeryshire,  that 
they  would  be  removed. 


in  a 
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The  Home  Secretary  then  granted  his  licence  dated  the  28rd     Willums 
day  of  March,  1876,  *'  For  the  removal  of  the  body  of  the  said     vviuuams. 

Henry  Grookenden,  deceased,  from   the  grave  in   which  it  is        

interred  in  the  unconsecrated  portion  of  Brompton  Cemetery,"        1^82. 
on  the  conditions  therein   specified,  which  were  that  the  body  py.o,,^Z",\_ 
should  not  be  removed  until  after  October,  and  that  certain   corpae^iut- 
sanitary  precautions  should  be  observed.  9°^^^  obtaining 

On  the  14th  day  of  March,  1878,  the  plaintiflF  removed  the  ^^^^a 
body  in  pursuance  of  the  said  licence,  and  subsequently  had  it       corpse. 
taken  to  Italy  and  burned,  and  the  ashes  placed  in  the  vase 
according    to  the  testator^s  directions,  and  buried  in  Manafan 
churchyard. 

On  the  20th  day  of  March,  1878,  the  Home  Secretary,  on  the 
application  of  the  testator^s  widow  and  family,  revoked  the 
licence  for  removal. 

This  was  an  action  brought  by  the  plaintifiT  to  recover  82  U., 
the  expenses  incurred  by  her  in  carrying  out  the  testator's 
instructions  by  conveying  his  body  to  Italy,  having  it  burnt 
there,  and  bringing  back  the  ashes. 

Higgvns,  Q.C.  and  /.  G.  Laing  for  the  plaintiff. — We  have 
carried  out  the  testator's  directions,  and  we  have  a  right  to  be 
repaid,  as  he  directed  we  should  be,  out  of  his  estate.  As  the 
letter  was  in  existence  at  the  date  of  the  codicil,  and  was 
distinctly  referred  to,  the  court  can  look  at  it,  though  it  was  not 
admitted  to  probate:  {Quihampton  v.  Going,  24  W.  R.  917; 
Bizzey  v.  Flight,  3  Ch.  Div.  269.)  As  to  the  construction  of  the 
codicil,  the  direction  that  the  expenses  should  be  paid  on 
production  of  accounts  within  three  months  is  merely  to  insure 
our  being  paid  quickly;  it  does  not  make  the  production  of 
accounts  within  that  time  a  condition  precedent  to  being  paid. 
[Eat,  J. — I  think  you  are  relieved  from  that  difficulty  because 
the  delay  was  caused  by  the  executors  not  delivering  the  body. 
But  how  do  you  make  out  that  the  gift  of  the  body  was  good  ? 
There  is  no  property  in  a  corpse  :  (E.  v.  Sharpe,  D.  &  B.  160 ;  7 
Cox  G.  G.  214).J  A  man  may  give  directions  as  to  the  disposal 
of  his  body  in  any  way  not  contrary  to  law,  and  he  may  devote 
any  part  of  his  estate  to  carrying  out  such  directions.  The 
executors  have  no  right  to  the  body,  and  the  only  question  is 
whether  the  directions  are  contrary  to  public  law.  Nothing 
illegal  has  been  done ;  there  is  nothing  to  prevent  a  man  direct- 
ing his  body  to  be  taken  out  of  the  country. 

Owen  for  the  brother  of  Miss  Williams,  who  was  one  of  the 
executors. 

mg^y  Q-G.  and  Popham  for  the  other  executor  and  persons 
beneficially  entitled. — It  is  the  duty  of  executors  to  bury  their 
testator  (Williams  on  Executors,  7th  edit.  p.  968),  and  the  burial 
must  be  Ghristian :  (JS.  v.  Vann,  2  Den.  325;  5  Gox  G.  G.  879). 
Probably,  as  Stephen,  J.  says  (Dig.  of  Grim.  Law,  p.  106),  Ghristian 
would  now  be  held  to  mean  nothing  more  than  decent ;  but 
cremation  is  so  far  removed  from  Ghristian  notions  of  decency  as 
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WiLLLiiiB     to  be  illegal,  and  the  disinterment  of  a  body  even  for  a  pnrpose 

WiLulois.     laudable  in  itself  is  illegal :  {B.  v.  Lynn,  2  T.  R.  733,)  The  plaintiff 

—        is  not  protected  by  the  licence  of  the  Home  Secretary.  The  licence 

1882.        only  enabled  her  to  remove  the  body  for  the  purpose  of  burial  in 

property  in  a  consecrated  ground,  not  of  cremation.    The  executors  have  a 

oorpat-IUe^  clear  right  to  the  custody  of  the  body :  (B.  v.  Fox,  2  Q.  B.  Div. 

^fic^^tr^  246.)     iHrections  given  by  a  testator  as  to  his  funeral  are  in  no 

di»iniartng^a  ^^7  l^i^ding.     They  rest  upon  the  same  principle  as  directions 

eorpte,       to  keep  a  tomb  in  repair,  which,  so  long  as  they  keep  within  the 

rule  against  perpetuities,  are  not  illegal  {Lloyd  v.  Lloyd,  19  L.  T. 

Rep.  0.   S.  84;    2  Sim.  N.   S.  255);   but  are   honorary   only 

(Dawson  v.  Small,  30  L.  T.  Rep.  N.  S.  252;  L.  Rep.  18  Eq.  114), 

because,  as  there  is  no  living  object  of  the  trust,  it  cannot  be 

enforced  unless  it  comes  within  the  definition  of  a  charitable 

use. 

Higgins,  Q.O.  in  reply. — Cremation  is  not  contra  bonoa  mores, 
it  has  the  sanction  of  the  most  civilised  nations  of  antiquity  : 
(Grippes  Laws  of  the  Church,  p.  776.)  The  question  is  merely  one 
of  public  inconvenience,  as  in  the  question  of  the  right  to  be 
buried  in  an  iron  coffin,  (a)  B.  v.  Fox  {ubi  sup,)  is  no  authority 
that  the  executors  had  a  right  to  the  body,  but  only  that  a  gaoler 
had  no  right  to  retain  it  against  them,  and  refuse  it  proper 
buried.  B.  v.  Sharpe  [ubi  sup,),  end  the  other  reported  cases, 
were  cases  of  body-snatching,  and  were  decided  on  the  grounds 
of  violent  entry  into  the  graveyard,  and  of  its  being  indecent  to 
remove  bodies  for  sale.  A  man  can  create  a  trust  by  his  will  to 
spend  money  in  this  way,  and  no  absolute  difficulty  is  raised  by 
the  gift  of  the  body  which  perhaps  he  could  not  make.  Miss 
Williams  has  done  nothing  illegal,  but  has  carried  out  the 
testator's  wishes,  and  in  so  doing  has  expended  sums  which  he 
has  directed  to  be  paid  out  of  his  estate.  Expenses  which  under 
ordinary  circumstances  would  be  held  excessive,  have  been 
allowed  out  of  an  insolvent  estate  when  caused  by  carrying  out 
the  testator's  directions  :  {Staa  v.  Pwnter,  3  Atk.  119.) 

Kay,  J. — I  do  not  think  it  right  to  delay  giving  judgment 
in  this  case,  because  from  the  moment  that  I  knew  the  facts  I 
have  had  no  doubt  about  the  answer  which  must  be  given  to  the 

Questions  raised.  The  claim  arises  in  this  way :  One  Henry 
'rookenden  made  his  will,  leaving  all  his  property  in  a  way  which 
I  need  nob  refer  to,  and  appointing  trustees  and  executors. 
Then  in  April  1875  he  made  a  codicil  to  his  will  in  these  terms  : 
[His  Lordship  read  the  codicil  set  out  above.]  The  private  letter 
there  referred  to  has  been  produced  and  admitted.  [Bis  Lord- 
ship read  it.]  He  afterwards  wrote  another  letter,  but  altered 
nothing  by  it,  and  he  died  on  the  21st  day  of  December,  1875. 
He  was  buried  by  his  nearest  relatives — I  should  mention  that 
this  Miss  Williams  was  not  a  relative  of  his,  but  a  connection  of 
his  wife^-on  the  23rd  day  of  December,  with  the  consent  and 
approbation  of  his  executors  in   all  respects.     This   lady  was 

(a)  The  case  referred  to  ii  Gilbert  ▼.  Buzzard  (8  Philiimoie'8  Eoo.  Rep.  835). 
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present^  and  wished  for  delay^  but  it  seems  there  were  reasons     Wiluams 
against  delay^  and  the  funeral  took  place.     The  money  claimed  in     wiluams. 

this  action  is  the  cost  of  effecting  the  cremation  of  the  body,        

which  was  obtained  in  a  manner  I  shall  state  hereafter.  Several  ^882. 
legal  points  were  raised  in  the  argument^  on  which  I  never  felt  a  Property  in  a 
moment's  doubt^  and  I  will  dispose  of  them  first.  It  is  quite  corpse— lUe- 
clear  that  there  can  be  no  property  in  a  human  dead  body  by  the  9^6  obtaining 
law  of  England.  That  appears  from  R.  v.  Sharpe  {ubi  sup.).  diM^^l^a 
There  Sharpe  was  indicted  for  a  misdemeanour  for  having  entered  corpse, 
a  burial  ground,  belonging  to  a  congregation  of  Dissenters,  aud 
removed  the  body  of  his  mother,  which  he  took  to  a  churchyard 
at  some  distance  with  the  intention  of  burying  it  with  the  body 
of  his  father.  "  The  person  having  the  keys  of  the  ground  was 
induced  to  admit  the  defendant  into  the  ground  and  to  the  grave 
by  reason  of  the  pretext  that  the  defendant  intended  to  bury  his 
father  there,  and  the  jury  found  that  this  was  only  a  pretext,  and 
that  his  real  intention  from  the  beginning  was  to  remove  his 
mother's  corpse.  But  the  defendant  acted  throughout  without 
intentional  disrespect  to  anyone,  being  actuated  by  motives  of 
affection  to  his  mother  and  of  religious  duty.''  The  case  was 
reserved  for  the  consideration  of  the  Court  for  Crown  Cases 
Reserved,  and  Erie,  J.  delivered  the  judgment  of  that  court 
thus;  '^We  are  of  opinion  that  the  conviction  ought  to  be 
affirmed.  The  defendant  was  wrongfully  in  the  burial  ground 
and  wrongfully  opened  the  grave  and  took  out  several  corpses 
and  carried  away  one.  We  say  he  did  this  wrongfully,  that  is  to 
say  by  trespass,  for  the  licence  which  he  obtained  to  enter  and 
open  from  the  person  who  had  the  care  of  the  place  was  not 
given  or  intended  for  the  purpose  to  which  he  applied  it,  and  was 
as  to  that  purpose  no  licence  at  cdl.  The  evidence  for  the  pro- 
secution proved  the  misdemeanour  unless  there  was  a  defence. 
We  have  considered  the  grounds  relied  on  in  that  behalf,  and 
though  we  are  fully  sensible  of  the  estimable  motives  on  which 
the  defendant  acted,  viz.,  filial  affection  and  religious  duty, 
still  neither  authority  nor  principle  would  justify  the  position 
that  the  wrongful  removal  of  the  corpse  was  no  misde* 
meanour  if  the  motive  of  the  act  deserved  approbation.  A 
purpose  of  anatomical  science  would  fall  within  that  category. 
Neither  does  our  law  recognise  the  right  of  any  child  to  the 
corpse  of  its  parent  as  claimed  by  the  defendant.  Our  law 
recognises  no  property  in  a  corpse,  and  the  protection  of  graves 
at  common  law  as  contradistinguished  from  ecclesiastical  protec- 
tion to  consecrated  ground  depends  upon  this  form  of  indictment ; 
and  there  is  no  authority  for  saying  that  relationship  will  justify 
the  taking  a  corpse  away  from  the  grave  where  it  has  been  buried. 
....  The  result  is  that  the  conviction  will  stand."  That  case 
fully  justifies  what  I  have  stated  to  be  the  proposition  of  law 
established  thereby.  The  second  point  raised  was  as  to  the  rights 
of  the  executors  with  regard  to  burial.  Sir  B.  V.  Williams 
(Execators^  7th  edit.  p.  068),  quoting  from  Blackstone,  states  the 
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WiLUAMs     law  to  be  that  the  execator  '^most  bury  the  deceased  in  a  manner 
Williams,     s'^^^^^®  ^^  the  estate  he  leaves  behind  him/'     It  is  argued  that 

that  passage  only  means  he  will  be  allowed  the  expenses  of  so 

1882.  doing.  I  cannot  agree  to  that  argument.  It  seems  to  me  to 
p^  ■"  .  mean  more — that  the  law  is,  as  I  understand  it  to  be,  that  the 
coy^w^7//«-  persons  responsible  for  the  burial  are  the  executors.  If  authority 
galty  obtaining  were  Wanted  for  that  proposition,  it  is  to  be  found  in  the  case  of 
^J^>^  B.  V.  Fox  (2  Q.  B.  246),  where  the  Court  of  Queen's  Bench 
corpse.  granted  a  mandamus  peremptory  in  the  first  instance  to  a  gaoler 
to  deliver  up  a  body  to  the  executors  of  the  deceased.  The 
decision  was  founded  on  that  of  J3.  v.  Francis  Scott,  stated  in  the 
note  to  the  report,  and  it  shows  not  merely  that  a  gaoler  may  not 
retain  the  dead  body  of  a  prisoner  for  debt,  but  that  the  executors 
have  so  absolute  a  right  to  the  custody  of  the  body  that  they  may 
obtain  a  peremptory  m^andamiLS  for  its  delivery  against  a  person 
who  has  it  in  lawful  custody.  It  is  clear,  therefore,  that  the 
executors  have  the  right  to  the  possession  and  custody  of  the  body 
till  burial.  It  follows  from  that  that  a  man  cannot  dispose  of  his 
body  by  will,  and  it  follows  also,  as  a  logical  consequence  from  the 
proposition,  that  there  is  no  property  in  a  corpse.  I  asked  for 
authority  that  a  man  might  do  so,  but  none  was-  cited,  and  I 
believe  there  is  none.  The  direction,  therefore,  to  deliver  over 
the  body  to  this  lady  was  void.  It  gave  her  no  right  which  she 
could  enforce  at  law.  She  had  no  propertv,  and  could  not  obtain 
possession  from  the  executors.  I  should  be  content  to  say 
merely  that  this  direction  was  void  in  itself,  for  if  it  was  abso- 
lutely void,  it  can  make  no  difference  what  the  purpose  was  for 
which  the  body  was  to  be  delivered.  But  the  purpose  here  clearly 
was  to  have  the  body  burned,  and  the  question  has  been  raised 
whether  that  purpose  was  a  legal  one.  It  is  not  necessary  for  me 
to  decide  that  point,  and  I  am  not  going  to  decide  it ;  but  I  think 
it  undesirable  that  a  judge  should  have  a  point  raised  before  him 
and  not  express  his  opinion  upon  it,  and  my  opinion  is  that  the 
purpose  for  which  this  direction  was  given — cremation — is  not 
legal.  But.  there  are  two  other  points  which  are  fatal  to  the 
plainti£E's  claim  in  this  case.  The  testator  was  a  Roman  Catholic, 
and  I  am  told  that  the  practice  of  that  communion  is  for  the 
priest  to  bless  the  grave,  and  for  a  little  consecrated  earth  to  be 
placedin  the  coffin.  All  that  was  done  in  this  case,  and  thefuneral  was 
in  all  respects  quite  regular.  The  plaintiff,  however,  still  desired 
to  carry  out  the  testator's  intentions,  but  neither  the  family  nor 
the  executors  would  consent  to  its  being  done.  In  March,  1875,  the 
plaintiff  wrote  to  the  Home  Secretary  thus  :  [His  Lordship  read 
the  letter  set  out  above.]  I  wish  to  preface  all  I  am  going  to 
say  on  this  point  by  saying  that  I  consider  this  lady  thought 
herself  under  a  paramount  obligation  to  act  as  she  did,  and  had 
no  intention  of  doing  anything  illegal,  or  contra  bonos  mbytes  or 
improper.  But  the  testator  clearly  intended  that  cremation 
should  take  place  before  burial  *,  it  was  not  his  intention  that  the 
body  should  be  disinterred  and  burned  after  it  had  beon  buried. 
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Neyertheless,  this  lady  applied  to  the  Home  Secretary,  as  I  have      Wiluams 
said.     The  answer  to  that  letter  was  that  a  licence  could  not  be     wiluams. 

granted  for  cremation,  but  the  Home  Secretary  desired  to  know         

to  what  burial  ground  it  was  intended  to  remove  the  remains.        i882. 
No  one  could  doubt  the  meaning  of  that  answer.     It  was  beyond  p^o^^  in  a 
all  question  that  no  licence  would  be  given  for  cremation,  and  corpse -^I/h- 
that  if  the  burial  ground  were  pointed  out  a  licence  would  be  W4(  obtaining 
given  to  remove  the  body  only  for  the  purpose  of  re-burial  in  ^l^int^ing^a 
consecrated  ground.     The  answer  is  as  clear  as  the  question.       corpse. 
The  plaintiff  wrote  as  follows :  [His  Lordship  read  the  letter  oi 
the  22nd  day  of  March.]     That  can  only  mean,  I  will  give  up  the 
cremation  and  adopt  ^e  other  alternative  of  burying  in  conse- 
crated ground.     Then  the  licence  was  granted.     That  licence 
proceeded  on  the  assurance  which  this  lady  had  given,  that  the 
purpose  for  which  the  remains  were  to  be  removed  was  only  burial 
in  consecrated  ground  at  Manafan,  and  not  burning.     Then  on 
the  11th   day  of  November,  1876,   she  writes  to   one   of  the 
executors :  "  I  was  advised  that  it  would  be  an  act  of  courtesy, 
though  not  of  necessity,  to  write  and  tell  you  that  should  the 
time  ever  arrive  when  I  find  it  possible  to  carry  out  the  wishes  of 
the  late  Mr.  Henry  Crookenden,  as  expressed  in  the  codicil  to 
his  will,  I  intend  to  do  so.^'  That  shows  tnat,  after  having  obtained 
this  licence  on  the  distinct  representation  that  it  was  to  be  used 
for  burial  only,  she  stiU  intended  to  use  the  licence  so  obtained 
for  the  purpose  of  carrying  out  the  testator's  intention  of  crema- 
tion.  I  have  no  hesitation  in  saying  that  so  to  use  this  licence  was 
an  illegal  act.     If  her  intention  had  been  brought  to  the  know- 
ledge of  the  Home  Secretary  he  would  no  doubt  have  revoked 
the  licence.     That  is  sufficient  to  show  that  the  plaintiff  could 
not  possibly  recover  the  expenses  incurred  in  doing  this  Act, 
which,  in  my  opinion,  was  an  illegal  one.  But  there  is  still  another 
point.     Suppose  the  act  was  not  illegal.     Gould  anyone  recover 
m  a  court  of  equity  any  expenses  for  an  act  so  done  ?     The  way 
this  licence  was  obtained,  and  the  cremation  carried  out,  was 
distinctly  fraudulent.     If  that  stood  alone  the  plaintiff's  claim 
must  fail.     While  allowing  this  lady  full  credit  for  her  intention 
to  carry  out  what  she  believed  to  be  her  duty,  I  must  say  that  I 
am  sorry  her  conception  of  her  duty  led  her  to  deceive  the  Home 
Secretary  in  this  manner.     The  action  must  be  dismissed  with 
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CROWN  CASES  RElSERVED. 
Dec.  10  and  21,  1881,  and  March  18,  1882. 

(Before  Lord  Colbbidgb,  C.J.,  Dshman,  J.,  Pollock,  B.,  Manisty, 
J.,  HuDDLBSTON,  B.,  Hawkins,  Lopbs,  Stephbn,  Mathbw,  Cavb, 
and  North,  JJ.) 

Reg.  v.  Coney,  Gilliam,  and  Tully.  (a) 

Prize  fight — Illegality — Spectators — Encouraging — Aiding  arid 

abetting — Evidence. 

B.  am,d  M.  were  stripped,  and  fought  for  nearly  an  hour  in  a  ring 
of  cord  supported  by  four  blue  stakes  ;  six  other  persons  were  in 
the  ring,  three  in  each  combatant's  comer.  Bets  were  made  by 
persons  in  the  crowd  of  from  130  to  150  persons  around  the 
ring.  The  prisoners  were  in  the  crowd,  but  were  not  speaking 
or  betting,  or  taking  any  part  in  the  fight,  or  doing  a/nything. 
Coney  was  hemmed  in  by  the  crowd,  and  could  not  have  got  out 
if  he  had  wanted. 

The  three  prisoners  were  cha/rged  upon  an  indictment  for  assaults 
upon  B,  and  M.,  and  the  chairman  directed  the  jury  ''  that  they 
were  to  determine  whether  or  not  this  was  a  prize  fight ;  that 
there  was  no  doubt  that  prize  fights  were  illegal  just  as  much  so 
as  that  persons  should  go  out  to  fight  with  deadly  weapons,  and 
that  it  was  not  material  which  party  struck  the  first  blow  ;  and 
that  all  persons  who  go  to  a  prize  fight  to  see  the  combata/nts 
strike  each  other,  and  who  are  present  when  they  do  so,  are  in 
point  of  law  guilty  of  an  assault.  If  they  were  not  casually 
passing  by^  but  stayed  at  the  place,  they  encouraged  it  by  their 
presence,  although  they  did  not  do  or  say  anything,'' 

The  jury  found  the  three  prisoners  guilty,  but  added  that  it  was 
in  consequence  of  the  direction  of  law  of  the  chaii'man,  as  they 
found  that  the  three  prisoners  were  not  aiding  or  abetting. 

Held  that  a  prize  fight  is  illegal,  and  that  all  persons  aiding  and 
ahetting  therein  are  guilty  of  an  assault. 

Held  (Lord  Coleridge,  O.J.,  Pollock,  B.,  and  Mathew,  J.  dissenting), 
that  the  conviction  must  be  quashed,  as  the  direction  of  the 
chairman  amounted  to  this  :  That  the  mere  presence  of  persons 
at  a  prize  fi^ght  unexplained  is  conclusive  proof  of  intending  to 
encourage  the  fight,  although  they  are  not  seen  to  do  or  say 

(a)  Reported  by  John  Thompbom,  Esq.,  BaniBter-at-Law. 
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anything  ;  and  that  the  findina  of  the  jury  was  in  obedience  to        Rbo- 
that  direction  without  exercising  any  judgment  of  their  own      q^^ 
upon  the  euffi/yiency  of  the  evidence  as  to  encowragimg^  or  aiding  Gilltam,  and 
and  abetting  the  fight.  Tullt. 

1882 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman  — . 

of  the  Quarter  Sessions  for  the  county  of  Berks.  ^S*^*l7 

1 .  The  aboye*named  prisoners,  together  with  five  other  persons,  U^ng, 
were  tried  at  the  General  Quarter  Sessions  for  the  said  county  on 

the  18th  day  of  October,  1881. 

2.  They  were  charged  in  an  indictment  containing  counts  for 
unlawful  assaults,  riot,  and  rout,  &c. 

All  the  counts,  except  the  seventh  and  eighth,  were  given  up 
by  the  counsel  for  the  prosecution,  and  the  trial  entirely  proceeded 
upon  the  seventh  and  eighth  counts,  which  alone  are  material 
to  the  case. 

8.  The  seventh  count  charges  all  the  prisoners  except  Burke 
with  a  common  assault  upon  him.  The  eighth  count  charges  all 
the  prisoners  except  Mitchell  with  a  common  assault  upon  him. 

4.  It  appeared  in  evidence  that  on  the  afternoon  of  the  16th 
day  of  June,  1881,  at  the  close  of  Ascot  Races,  a  witness,  who 
was  proceeding  along  the  high  road  towards  Maidenhead,  had 
his  attention  directed  to  some  persons  coming  out  of  a  plantation 
by  the  side  of  the  road.  He  went  into  the  plantation  on  private 
ground,  and  there  saw,  a  few  yards  from  the  road,  a  ring  of  cord 
supported  by  four  blue  stakes.  The  prisoners  Burke  and  Mitchell 
took  off  their  coats  and  waistcoats,  stripped,  and  went  into  the 
ring.  Six  other  persons,  of  whom  a  prisoner  named  Symonds 
was  one,  went  into  the  ring,  three  into  each  combatant^s  comer. 
Burke  and  Mitchell  fought  from  three-quarters  of  an  hour  to  an 
hour.  Bets  were  offered  by  some  of  the  persons  in  the  crowd, 
which  consisted  of  from  100  to  150  people. 

There  was  no  evidence  that  the  fight  was  for  money  or  reward, 
nor  that  anyone  tried  to  interrupt  it. 

5.  In  cross-examination  it  was  elicited  that  it  had  been  rumoured 
that  two  naked  men  were  about  to  race. 

6.  Two  witnesses  deposed  to  seeing  Coney  and  TuUy  in  the 
crowd  which  surrounded  the  ring.  They  were  not  speaking,  and 
were  not  seen  to  be  betting,  or  taking  any  part  in  the  fight  or 
doing  anything. 

One  of  the  witnesses  said  that  the  crowd  was  so  closely  packed 
that  it  would  not  have  been  possible  for  Coney  to  push  his  way 
out  when  he  saw  him  hemmed  in. 

One  witness  spoke  to  merely  seeing  Gilliam  in  the  crowd. 

7.  It  was  contended  for  the  prisoners  that  it  was  not  proved 
that  this  was  a  prize  fight,  ana  that  there  was  no  evidence  of 
assaults  committed  by  them  or  either  of  them  upon  Burke  and 
Mitchell,  or  that  they  countenanced,  aided,  or  abetted  the  men 
who  were  fighting,  and  that  the  seventh  and  eighth  counts  were 
not  supported. 
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^■®'  8.  I  directed  the  jury  that  they  were  to  determine  whether  or 

GoNvr       ^^^  ^^  ^^  ^  prize  fight^  and  I  added  ''  there  is  no  doubt  that 

QiLLiAK,  AND  pHzo  fightfl  are  illegal — indeed^  just  as  much  bo  as  that  persons 

T^^^'      should  go  out  to  fight  with  deadly  weapons^  and  it  is  not  at  all 

I882!        material  which  party  strikes  the  first  blow  ;  and  all  persons  who 

—        go  to  a  prize  fight  to  see  the  combatants  strike  each  other,  and 

^^/^A/—   who  are  present  when  they  do  so,  are  in  point  of  law  guilty  of 

abetting.      ^^  assault/'      I  also  added,  in  the  words  of  Littledale,  J.,  Bex  v. 

Murphy,  which  I  read  to  the  jury  from  Russell  on  Grimes,  5th 

edit.,  vol.  i.,  p.  818  :  "  If  they  were  not  casually  passing  by,  but 

stayed  at  the  place,  they  encoura&fed  it  by  their  presence,  although 

they  did  not  do  or  say  anything. 

9.  The  jury  found  that  Burke  and  Mitchell  were  guilty  of  an 
assault  upon  each  other,  and  that  Parker  and  Symonds  were 
guilty  of  an  assault.  They  also  found  that  Coney,  Gilliam,  and 
Tully  were  guilty,  but  they  added  that  it  was  in  consequence  of 
my  direction  of  law,  as  they  found  that  Coney,  Gilliam,  and  Tully 
were  not  aiding  or  abetting. 

10.  I  thereupon  directed  a  verdict  of  guilty  to  be  entered 
against  Coney,  Gilliam,  and  Tully  upon  the  seventh  and  eighth 
counts,  and  sentenced  them  to  three  weeks'  imprisonment  with 
hard  labour,  subject  to  the  opinion  of  this  Court  upon  the  case. 

The  other  prisoners  I  sentenced  to  six  weeks'  imprisonment 
with  hard  labour. 

Bail  was  given,  and  the  prisoners  were  liberated  upon  recogni- 
sance to  surrender  at  the  ensuing  Christmas  sessions. 

The  question  for  the  opinion  of  the  Court  is  whether  my 
direction  to  the  jury  was  correct. 

Rich.  Benyon. 

This  case  was  argued  twice,  the  first  time  (Dec.  10)  before 
Lord  Coleridge,  C.J.,  Denman,  Field,  Stephen,  and  Cave,  JJ. ; 
and  the  second  time  (Dec.  11)  before  the  eleven  judges  above 
named. 

jff.  D.  Oreene  {Hammond  Chambers  with  him)  argued  for  the 
prisoner  Coney. 

The  other  two  prisoners  were  not  represented  by  counsel. 

Polamd  (/.  E,  W.  Bros  and  JB.  0,  0.  Mowbray  with  him)  for  the 
prosecution. 

The  argument  and  the  authorities  cited  appear  in  the  judgment 
of  the  Court. 

Gur.  adv.  vult, 

March  18. — Cave,  J. — In  this  case  I  am  of  opinion  that  the 
direction  to  the  jury  was  wrong,  and  consequently  that  the  con- 
viction ought  not  to  stand.  No  direction  to  a  jury  can,  in  my 
opinion,  be  regarded  as  right  or  wrong  without  reference  to  the 
evidence  before  the  jury ;  for  a  direction  which  is  sufficient 
under  a  certain  state  of  facts  may  be  misleading  and  wrong 
under  another  state  of  facts.  It  is  important,  therefore,  first  to 
see  what  the  ofienoe  was  with  which  the  prisoners  were  charged, 
and  what  was  the  evidence  against  them.     The  prisoners  were 
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charged  in  one  coant  with  a  common  assault  on  one  Barke^  and        Rao. 
in   another  coant  with  a  like  assault   on   one   Mitchell.     The       ^''* 
evidence  was  that  on  the  16th  of  June  last,  at  the  close  of  Ascot  qicliam  and 
races,  Burke  and  Mitchell  had  engaged  in  a  fight  near  the  road       Tully. 
from  Ascot  to  Maidenhead ;  that  a  ring  was  formed  with  poste  ~ 

and  ropes;  that  a  large  number  of  persons  were  present  looking        1' 

on,  some  of  whom  were  undoubtedly  encouraging  the  fight  j  that  Prize-fight— 

the  men  fought  for  some  time,  and  that  the  three  prisoners  in    ^'f  "f.  ^^ 

question  were  seen  in  the  crowd,  but  were  not  seen  to  do  any-      ^  ^  '"^ 

thing,  and  there  was  no  evidence  how  they  got  there  or  how  long 

they  stayed  there.     The  chairman  of  quarter  sessions  directed 

the  jur^  in  the  words  of  1  Bussell  on  Crimes,  p.  818 :  "  There 

is  no  doubt  that  prize  fights  are  illegal — ^indeed  just  as  much  so 

as  that  persons  should  go  out  to  fight  with  deadly  weapons,  and 

it  is  not  at  all  material  which  party  strikes  the  first  blow ;  and 

all  persons  who  go  to  a  prize  fight  to  see  the  combatants  strike 

each  other,  and  who  are  present  when  they  do  so,  are,  in  point  of 

law,  guilty  of  an  assault.'^     And  the  chairman  added,  in  the 

words  of  Littledale,  J.  in  Rex  v.  Murphy  (1)  (6  Oar.  &  P.  103) : 

''  If  they  were  not  casually  passing  by,  but  staying  at  the  place, 

they  encouraged  it  by  their  presence,  although  they  did  not  do 

or  say  anything."     By  this  direction  I  gather  that  the  chairman 

laid  down  as  matter  of  law,  first,  that  the  actual  fighters  in  a  prize 

fight  are  guilty  of  an  assault;  secondly,  that  if  any  person  is 

shown  to  have  been  present  in  the  crowd  looking  on  at  the  fight 

that  is  not  merely  evidence,  but,  if  unexplained,  conclusive  proof 

that  he  was  aiding  and  abetting  the  assault.     That  seems  to  be 

the  natural  meaning  of  the  language  used,  and  that,  from  the 

finding  of  the  jury,  appears  to  me  to  be  the  sense  in  which  they 

understood  it.     They  found  a  verdict  of  guilty  against  five  of  the 

prisoners,  who,  I  presume,  were  proved  to  have  taken   some 

active  part,  or  to  have  been  there  for  the  purpose  of  encouraging 

the  fight ;  and,  as  to  the  three  prisoners  in  question  they  found 

that  they  were  guilty  of  an  assault,  and  yet  that  they  were  not 

aiding  and  abetting,  which  is  to  my  mind  an  inconsistent  finding. 

Indeed,  on  no  other  supposition  can  I  understand  the  verdict,  for 

the  evidence  against  the  three  prisoners,  and  especially  against 

Gilliam,  is  quite  consistent  with  their  being  labourers  working 

near,  or  persons  going  quietly  home  from  the  races,  who,  observing 

a  crowd,  went  up  to  see  what  the  matter  was,  and,  finding  it  was 

a  fight,  stayed  some  short  time  looking  on.     For  the  defence  it 

was  firsit  contended  that,  inasmuch  as  Burke  and  Mitchell  had 

agreed  to  fight,  there  was  no  assault.     I  am,  however,  of  opinion 

that  this  is  not  so.     With  regard  to  an  action  for  an  assault,  in 

the  case  of  Boulter  v.  Clarke  (Buller^s  N.  P.  16)  it  was  held  by 

Parker,  C.B.  that  it  was  no  defence  to  allege  that  the  plaintiff 

and  defendant  fought  together  by  consent,   the  fighting  itself 

being  unlawful;  and  in  Matthew  v.  Ollerton  (Comb.  218)  it  was 

held,  that  if  one  license  another  to  beat  him,  such  licence  is  no 

defence,  because  it  is  against  the  peace.     So  with  regard  to  an 

VOL.  XV.  B 


60  OEIHIKAL  LAW  0A8B8. 

^^'       indictment  for  an  assault^  Patteson,  J.^  in  Bex  ▼.  Perhina  (4  Car. 

GoNiBT       ^  ^*  ^^^)f  speaking  of  a  prize  fight^  says  :  "  If  all  these  persons 

OiLUAM^lifD  went  ont  to  see  these  men  strike  each  other^  and  were  present 

TuLLT.       when  they  did  so,  they  are  all,  in  point  of  law,  goilty  of  an 

J^        assault/'     There  is  also  the  authority  of  Coleridge,  J.  in  Beg.  r. 

*        Lewis  (1  Car.  &  Elir.  419),  who  says  that  whenever  two  persons 

Prizefight-^  go  out  to  strike  each  other,  and  do  so,  each  is  guilty  of  an 
"^Sr      assault.    Beg.  v.  Ortm  (14  Cox  C.  C.  226 ;  39  L.  T.  Rep.  294) 
"*^'*'^-      proves  not^g  against  this  view,  for  the  miist  that  can  be*^said  of 
that  case  is,  that  this  point  did  not  arise  there.     Christopheraon 
V.  Bare  (11  Q.  B.  473)  has  also  nothing  to  do  with  this  point; 
all  that  was  there  decided  being  that  a  plea  of  leave  and  licence 
was  not  a  good  defence  to  an  action  for  an  assault,  on  the  ground 
that,  if  that  is  a  defence,  it  arises  under  the  general  issue,  an 
assault  by  leave  and  licence  being  a  contradiction  in  terms.    The 
true  view  is,  I  think,  that  a  blow  struck  in  anger,  or  which  is 
likely  or  is  intended  to  do  corporal  hurt,  is  an  assault,  but  that  a 
blow  struck  in  sport,  and  not  likely  nor  intended  to  cause  bodily 
harm,  is  not  an  assault ;  and  that,  an  assault  being  a  breach  of 
the  peace  and  unlawful,  the  consent  of  the  person   struck  is 
immaterial.     If  this  view  is  correct,  a  blow  struck  in  a  prize 
fight  is  clearly  an  assault;    but  playing  with   single-sticks  or 
wrestling  do  not  involve  an  assault,  nor  does  boxing  with  gloves 
in  the  ordinary  way,  and  not  with  the  ferocity  and  severe  punish- 
ment to  the  boxers  deposed  to  in  Beg.  v.  Orton  [uhi  sup.).     It 
was  next  contended  that  the  chairman  was  wrong  in  directing 
the  jury  in  the  words  of  Littledale,  J.  in  Rex  v.  Murphy  {vbi 
sup.),  that  if  the  prisoners  were  not  merely  casuaUy  passing  by, 
but  staved  at  the  place,  they  encouraged  it  by  their  presence, 
although  they  did  not  say  or  do  anything.     Now  it  is  a  general 
rule  in  the  case  of  principals  in  the  second  degree  that  there 
must  be  participation  in  the  act,  and  that,  although  a  man  is 
present  whilst  a  felony  is  being  committed,  if  he  takes  no  part  in 
it,  and  does  not  act  in  concert  with  those  who  commit  it,  he  will 
not  be  a  principal  in  the  second  degree  merely  because  he  does 
not  endeavour  to  prevent  the  felony,  or  apprehend  the  felon.     In 
1  Hale  P.  C.  439,  it  is.  said  that  to  make  an  abettor  to  a  murder 
or  homicide  principal  to  the  felony  there  are  two  things  requisite : 
1st,  he  must  be  present;  2nd,  he  must  be  aiding  and  abetting* 
**  If,^^  says  Hale,  *'  A.  and  B.  be  fighting,  and  C.  a  man  of  fSll 
age,  comes  by  chance,  and  is  a  looker  on  only,  and  assists  neither, 
he  is  not  guilty  of  murder  or  homicide  as  principal  in  the  second 
degree.^'     So  again  in  Foster's  Crown  Law,  350,  it  is  said  that 
"  in  order  to  render  a  person  an  accomplice  and  a  principal  in 
felony,  he  must  be  aiding  and  abetting  at  the  fact,  or  ready  to 
a£ford  assistance  if  necessary ;  and  therefore  if  A.  happeneth  to 
be  present  at  a  murder,  for  instance,  and  taketh  no  part  in  it, 
nor  endeavoureth  to  prevent  it,  nor  apprehendeth  the  murderer, 
nor  levyeth  hue  and  cry  aflur  him,  this  strange  behaviour  of  his, 
though  highly  criminal,  will   not   of   itself  render  him   either 
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prinoipal  or  accessory/'      "I  would   be  here,"    lie  continnes,        '^• 
*'  understood  to  speak  of  that  kind  of  homicide,  amounting  in       oonbt 
construction  of  law  to  murder,  which  is  usually  committed  openly  GfujAK,  iiiD 
and  before  witnesses,  for  in  the  case  of  assassinations  done  in       Tdlly. 
private,  to  which  witnesses  who  are  not  partakers  in  the  guilt  are        ^^ 
very  rarely  admitted,  the  circumstances  I  have  mentioned  may        — 
be  made  use  of  against  A.,  as  evidence  of  consent  and  con-  ^^.-^^^^ 
currence   on   his  part;    and    in  that    liffht  should   be  left  to      j^j^ 
the  jury,  if  he  be  put  upon  his  trial.      This  seems  to  me 
to  hit  the  point.    Wnere  presence  may  be  entirely  accidental, 
it    is    not    even    evidence   of  aiding    and    abetting.      Where 
presence  is   prima  fade  not  accidental    it    is  evidence,    but 
no    more  than  evidence,   for  the  jure.      In   accordance  with 
the  principle  here  laid  down  Kelly,  C.B.,  in  Beg.  v.  Atkinson 
(11  Cox  C.  C.  880),  a  case  of  persons  who  were  indicted  for  a 
serious  riot,  held  that  the  mere  presence  of  a  person  among  the 
rioters,  even  though  he  possessed  the  power,  and  failed  to  exer- 
cise it,  of  stopping  the  riot,  did  not  render  him  liable  on  such  a 
charge,  and  that  in  order  to  find  any  of  the  defendants  guilty  the 
jury  must  be  satisfied  that  they  had  taken  part  in  an  assembly 
for  an  unlawful  purpose,  and  had  helped,  or  encouraged,  or 
incited  the  others  in  the  prosecution  of  that  purpose.     In  Bex  v. 
Borthvnch  (1  Doug.  211)  Willes,  J.  laid  it  down  that  from  mere 
presence  the  court  cannot  intend  that  the  prisoner  was  aiding 
and  abetting.      In  Bex  v.  Perkins  (4  Car.  &  r.  587)  Perkins  and 
three  others  were  indicted  for  a.  riot  and  an  assault  on  Coates. 
It  appeared  that  a  prize  fight  was  fought  between  Perkins  and 
Coates,  and  that  of  the  other  three  defendants  one  acted  as 
Perkins'  second,  another  collected  money  for  the  combatants, 
while  the  third  walked  round  the  ring  and  kept  the  people  back. 
Patteson,  J.  said,  ^'It  is  proved  that  all  the  defendants  were 
assisting  in  this  breach  of  the  peace,  and  there  is  no  doubt  that 
persons  who  are  present  on  such  an  occasion,  and  taking  any 
part  in  the  piatter,  are  equally  guilty  as  principals.''    The  fore- 
man of  the  jury  said  that  they  doubted  whether  they  could  find 
all  the  defendants  guilty  of  an  assault,  whereupon  Patteson,  J. 
said :  '^  If  all  these  persons  went  out  to  see  these  men  strike  each 
other,  and  were  present  when  they  did,  they  are  all,  in  point  of 
law,  guilty  of  an  assault.     There  is  no  distinction  between  those 
who  concur  in  the  act,  and  those  who  fight/'    Whereupon  the 
jury  convicted  the  men  of  the  riot,  but  acquitted  them  of  the 
assault.     In  that  case  there  was  ample  evidence  that  the  accused 
were  guilty  of  the  assault,  and  the  case  did  not  require  Patteson, 
J.  to  lay  down,  nor  do  I  understand  him  as  having  laid  down, 
that  a  mere  on-looker  is  ipso  facto  guilty  of  an  assault.     On  the 
contrary,  I  understand  him  to  say,  that  to  be  guilty,  they  must 
not  only  be  present,  but  must  be  ^'  taking  part  in  the  matter"  as 
he  expresses  it  in  the  one  passage,  or  "  concurring  in  the  act," 
as  he  expresses  it  in  the  other.     In  Beg,  v.  Toimg  (8  Car.  &  P. 
644)  the  prisoners  were  indicted  for  the  murder  of  Mirfin,  who 
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^w**        was  killed  in  a  duel  by  one  Eliot.     In  summing  up,  Vaughan,  J. 
OovET       ^^  *    ''  There  is  no  difficulty  as  to  the  law  upon  this  subject. 

GiLUAu,  AHD  PrincipalB  in  the  first  degree  are  those  by  whom  the  death  wound 

T^"^-       is  inflicted.     Principals  in  the  second  degree  are  those  who  are 

Xgg2        present  at  the  time  it  is  given  aiding  and  abetting,  comforting 

and  assisting  the  persons  actually  engaged  in  the  contest.     Mere 

'I^vk^^^'T  P'^®^®^^®  alone  will  not  be  sufficient  to  make  a  party  an  aider  and 
abetfing,  abetter,  but  it  is  essential  that  he  should  by  his  countenance  and 
conduct  in  the  proceeding,  being  present,  aid  and  assist  the  prin- 
cipals. If  either  of  the  prisoners  sustained  the  principal  by  his 
advice  or  presence,  or  if  you  think  he  went  down  for  the  purpose 
of  encouraging  and  forwarding  the  unlawful  conflict,  although  he 
did  not  do  or  say  anything  ;  yet,  if  he  was  present  and  was 
assisting  and  encouraging  when  the  pistol  was  fired,  he  will  be 
guilty  of  the  ofience  imputed  by  the  indictment.^^  In  that  direc- 
tion I  entirely  concur,  but  I  believe,  if  a  similar  direction  had 
been  given  in  the  present  case,  the  prisoners  would  have  been 
acquitted.  In  Beg.  v.  Cuddy  (1  Car.  &  Kir.  210),  the  prisoner 
was  charged  with  aiding  and  abetting  Munro  in  the  murder  of 
Col.  Fawcett,  whom  Munro  had  shot  in  a  duel.  Williams,  J.,  in 
directing  the  jury  in  the  presence  of  Eolfe,  B.,  said,  "  When  two 
persons  go  out  to  fight  a  deliberate  duel,  and  death  ensues,  aU 
persons  who  are  present  on  that  occasion  encouraging  or  promot- 
ing that  death,  will  be  guilty  of  abetting  the  principal  offender.^' 
So  far  the  decisions  are  uniform.  There  are,  however,  two  which 
may  seem  to  favour  a  different  view  of  tixe  law.  In  Rex  v. 
Bellingha/m  (2  Car.  &  P.  234)  Bellingham  and  Savage  had  agreed 
to  fight,  and  about  1000  persons  were  assembled  to  witness  the 
fight.  Mr.  Rogers,  a  police  magistrate,  being  applied  to  to  pre- 
vent it,  went  to  the  place,  and  told  them  thoy  should  not  fight. 
Skinner  said  they  should,  and  a  scuffle  ensued  between  him  and 
Mr.  Rogers,  which  ended  in  a  general  tumult  on  the  part  of  the 
mob,  and  the  rescue  of  Skinner.  Bellingham,  Savage,  and 
Skinner  were  indicted  for  a  riot  and  for  assaulting  Mr.  Rogers, 
and  were  convicted.  In  the  course  of  his  summing  up  Burrough, 
J.  said  :  '^  By  law  whatever  is  done  in  such  as  assembly  by  one, 
all  present  are  equally  liable.  These  fights  are  unlawful  assem- 
blies, and  every  one  going  to  them  is  guilty  of  an  offence.'^ 
These  ohiter  dicta  appear  to  me  to  be  no  justification  for  the 
ruling  of  the  chairman  in  the  present  case.  Burrough,  J.  could 
not  have  intended  to  say  that  all  who  were  present  for  the  pur- 
pose of  seeing  the  fight  were  ipso  facto  liable  for  the  riot  and 
absault  upon  the  magistrate,  which  arose  incidentally  out  of  his 
trying  to  prevent  the  fight,  and,  if  he  did  not  mean  that  his 
remarks  had  no  relation  to  the  offence  then  being  tried,  and  were 
merely  in  the  nature  of  a  caution.  Moreover,  taking  the  whole 
together,  Burrough,  J.  seems  to  have  referred  to  people  going  to 
prize  fights  for  the  purpose  of  encouraging  them,  and  not  to 
mere  on-lookers.  In  BjCx  v.  Murphy  [ubi  sup.),  the  prisoner 
was  indicted  for  the  murder  of  one  Thompson.     It  was  proved 
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for  the  proseoation   that  there   was   a  fight   between   Michael        Rh?- 
Mnrphy  and  the  deceased^  who  died  in  consequence  of  the  blows      qq^ 
he  received^  and  that  the  prisoner  acted  as  one  of  the  seconds,  qillii^m,  a^d 
For  the  defence  witnesses  were  called  to  show  that,  though  the      Tdlly. 
prisoner  was  present^  he  did  not  act  as  second,  and  that  he  did        ^^  . 

nothings  and  did  not  even  say  anything.     Littledale^  J.  told  the        .* 

jury  that  if  the  prisoner  was  at  the  fight  encouraging  it  by  his  PrUseJight^ 
presence  he  was  guilty  of  manslaughter,  although  he  took  no  '^^^^f 
active  part  in  it,  and,  on  his  attention  being  drawn  to  the 
evidence  for  the  defence,  his  Lordship  said :  "I  am  of  opinion 
that  persons  who  are  at  a  fight,  in  consequence  of  which  death 
ensues,  are  all  guilty  of  manslaughter  if  they  encouraged  it  by 
their  presence,  I  mean  if  they  remained  present  during  the  fight. 
I  say  that  if  they  were  not  casually  passing  by,  but  stayed  at  the 
place,  they  encouraged  it  by  their  presence,  although  they  did 
not  say  or  do  anything.  If  the  death  occurred  from  the  fight,  all 
persons  encouraging  it  by  their  presence  are  guilty  of  man- 
slaughter.^' This  summing-up  unfortunately  appears  to  me 
capable  of  being  understood  in  two  different  ways.  It  may  mean 
either  that  mere  presence  unexplained  is  evidence  of  encourage- 
ment, and  so  of  guilt,  or  that  mere  presence  unexplained  is  con- 
clusive proof  of  encouragement,  and  so  of  guilt.  If  the  former  is 
the  correct  meanings  I  concur  in  the  law  so  laid  down ;  if  the 
latter,  I  am  unable  to  do  so.  It  appears  to  me  that  the  passage 
tending  to  convey  the  latter  view  is  that  which  was  read  by  the 
chairman  in  this  case  to  the  jury,  and  I  cannot  help  thinking  that 
the  chairman  believed  himself,  and  meant  to  direct  the  jury,  an^l 
at  any  rate  I  feel  satisfied  that  the  jury  understood  him  to  mean, 
that  mere  presence  unexplained  was  conclusive  proof  of  encourage- 
ment, and  so  of  guilt,  and  it  is  on  this  ground  I  hold  that  this 
conviction  ought  not  to  stand. 

Mathbw,  J. — The  arguments  of  counsel  made  it  apparent  that 
a  difference  of  opinion  upon  the  meaning  of  the  statements  in  this 
case  is  possible.  But  it  seems  to  me  that  those  statements  are 
sufficiently  clear ;  and  I  proceed  to  say  what  I  understand  to  have 
been  proved  or  admitted  at  the  trial.  The  fight  in  which  the 
defendants  Coney,  Gilliiekm,  and  Tully  were  charged  with  aiding 
and  abetting,  took  place  in  public,  between  two  men  named  Burke 
and  Mitchell.  The  arrangements  were  those  usually  adopted  at 
prize  fights.  Measures  were  taken,  which  could  only  have  been 
effective  with  the  consent  of  those  present,  to  secure  sufficient 
space  for  the  men  to  fight  in.  Spectators,  in  number  from  100  to 
150,  grouped  themselves  round  the  ring.  Some  persons  in  the 
crowd  offered  bets  upon  the  result ;  but  others,  among  whom  were 
the  three  defendants,  appeared  to  have  been  content  to  watch  the 
fighting,  without  interfering  with  each  other,  or  with  the 
combatants,  and  without  saying  or  doing  anything.  The  fight 
lasted  from  three-quarters  of  an  hour  to  an  hour.  These 
facts  were  given  in  evidence,  but  there  were  other  matters  not 
made  the  sabject  of  proof  which  it  would  seem  reasonable  to 
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R>o.        suppose  that  the  jurors  would  know,  assuming  them  to  have  been 

CoKsr       possessed  of  neither  less  intelligence,  nor  greater,  than  is  common 

GaiiiM,  AND  among  jurymen.   They  would  be  aware,  it  seems  to  me,  that  there 

TuLLY.      is  a  class  of  persons  to  whom  prize  fights  are  attractive ;  and  that 

1882        pugilists  fight  in  public  for  the  gratification  of  those  persons ;  and 

^'       that  the  chief  incentive  to  the  wretched  combatants  to  fight  on 

JMzefigkt-^  until  (as  happens  too  often)  dreadful  injuries  have  been  inflicted, 
^a^ii^^  and  lite  endangered  or  sacrificed,  is  the  presence  of  spectators, 
watching  with  keen  interest  every  incident  of  the  fight.  The 
jurors  would  also  know  that  money  is  usually  staked  upon  the 
result  by  the  combatants,  and  by  the  spectators.  The  three 
defendants  were  put  upon  their  trial  with  the  men  who  fought. 
All  were  charged  with  a  common  assault.  The  combatants  were 
found  guilty,  and  no  question  was  raised  as  to  the  propriety  of 
their  conviction.  The  case  made  on  behalf  of  the  prosecution 
against  the  other  defendants  appears  to  have  been  this,  that  there 
was  evidence  that  they  were  present  as  spectators,  and  for  the 
purpose  of  seeing  the  fight,  and  for  no  other  purpose,  and  that 
those  who  fought  and  those  who  watched  the  fighting  were 
assembled  in  furtherance  of  a  common  object  of  a  criminal 
character,  and  that  it  was  not  necessary  to  prove  that  the  defen- 
dants did,  or  said,  anything  in  order  to  prove  that  they  were  aiding 
and  abetting.  In  this  state  of  things  it  becomes  very  important  to 
see  how  the  case  for  the  prosecution  was  met,  and  upon  what 
grounds  the  jary  were  invited  to  acquit  the  prisoners.  Two  points 
only  appear  to  have  been  raise^d  on  the  evidence.  First,  that  the 
defendants  might  have  been  present  accidentally ;  and  secondly, 
that  they  might  have  witnessed  the  fighting  reluctantly.  Various 
other  suggestions,  which  were  made  in  the  course  of  the  argument 
to  account  for  the  presence  of  the  defendants  for  some  innocent 
or  praiseworthy  purpose,  would  seem  not  to  have  been  considered 
worthy  of  the  consideration  of  the  jury.  In  support  of  the  first 
of  these  points  made  for  the  defendants,  evidence  was  obtained 
upon  cross-examination  that  there  had  been  a  rumour  that  two 
naked  men  were  about  to  run  a  race.  The  object  of  this  was  to 
suggest  that  the  defendants  had  come  to  see  the  race.  The  jury 
seem  to  have  thought  that  what  they  came  to  see  was  not  a  race, 
but  the  fight.  If  the  question  were  for  me,  I  should  have  been  of 
this  opinion.  In  support  of  the  second  point,  it  was  shown  that 
the  crowd  of  spectators  was  so  closely  packed  that  the  defendant 
Coney  (in  the  opinion  of  one  witness)  could  not  have  pushed  his 
way  out  of  the  crowd  had  he  wished  it.  The  jury  would  seem  to 
have  considered  that  this  did  not  prove  Coney  to  be  a  reluctant 
witness  of  what  was  going  on.  No  evidence  was  offered  for  the 
defence,  and  no  further  attempt  was  made  to  explain  how  the 
defendants  came  to  be  among  those  who  were  looking  on,  but  it 
was  argued  that  it  was  not  proved  that  there  was  a  prize  fight, 
and  that  there  was  no  evidence  of  assaults  committed  by  the 
defendants  on  either  combatant ;  or  that  they  countenanced,  aided, 
or  abetted  the  men  who  were  fighting.     In  these  circumstances 
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the  jury  were  told  by  the  chairman^  '^  that  persons  who  go  to  a        Rm« 
prize  figbt  to  see  the   combatants  strike  each   other^  and   are       qq^t 
present  when  they  do  so,  are  in  law  guilty  of  an  assault/'  and  Giluam,  and 
he   added,  in  the  words  of   Littledale,  J.  in  Bex  v.   Mv/rphy,      Tvu.i. 
ubi    sup,),   "that    if    they'*    (meaning  the  persons  who   were        ^g. 
present)  "  were  not  casually  passing  by,  but  stayed  at  the  place,        — .' 
they  encouraged  the  fight  by  their  presence,  although  they  did  Prizefght^ 
not  do  or  say  anything/*    The  question  then  which  the  jury  must,    ^^^^ 
in  my  opinion,  have  understood  the  chairman  to  ask,  was  this, 
viz.,  whether,  when  the  fight  took  place,  the   defendants  were 
there  for  the  purpose  of  seeing  the  combatants  strike  each  other. 
If  so,  the  direction  was  that  they  ought  to  find  the  defendants 
guilty,  although  they  were  not  shown  to  have  done  or  said  any- 
thing to  assist  either  combatant.     The  finding  of  the  jury,  as  I 
understand  it,  was  that  the  defendants  were  present  at  the  fight 
for  the  purpose  of  seeing  the  combatants  strike  each  other,  and 
that  the  defendants  were  guilty,  but  they  added  that  the  defen- 
dants did  not  otherwise,   by  act  or  word,   aid  or  abet  either 
combatant.     The  chairman   directed  a   verdict  of  guilty  to  be 
entered  upon  the  counts  for  assault,  but  upon  the  application  of 
counsel  for  the  defendants  he  reserved  for  this  court  the  question 
whether  his  direction  was  right  in  point  of  law.     He  was  not 
asked  to  reserve  the  question  whether  or  not  there  was  evidence 
that  the  defendants  were  present  as  spectators,  but,  as  I  under- 
stand, whether,  assuming    them    to  be  shown  to   have   been 
present  as  spectators,  they  were    criminally    responsible.      It 
was    urged    in    the    course  of   the  argument  before  us,  that 
the  chairman  of   quarter   sessions  must  have  been  understood 
by  the  jury  to  say,  that  the  mere  presence  of  the  defendants  was 
of  itself  conclusive  proof  that  they  were  aiding  and  abetting. 
But  I  cannot  adopt  this  view  of  his  direction.     The  chairman 
called  the  attention   of  the  jury  pointedly  to  the  distinction 
between  the  casual  presence  of  a  passer  by,  and  the  deliberate 
presence  of  a  spectator.    Further,  the  points  made  before  the 
jury  on  behalf  of  the  defendants  seem  to  me  to  assume  that  there 
was  evidence,  not  merely  that  the  defendants  were  present,  but 
that  they  were  there  for  the  purpose  of  looking  on.     There  was 
another  point  made  by  the  defendant's  counsel,  amon?  several 
which  had  not  been  raised  at  the  trial,  and  which  seems  deserving 
of  notice.      It  was   said  that,  because  of  the  consent  of  the 
combatants  to  fight,  there  could  not  be  an  assault,  and  that  the 
combatants  and  the   defendants   were   therefore  entitled  to  be 
acquitted.     It  would,  perhaps,  be  a  sufficient  answer  to  say  that 
this  was  not  the  point  reserved ;  but,  as  the  matter  was  argued  ^ 

at  some  length,  I  think  it  right  to  state  my  opinion  upon  it. 
The  contention  really  meant  that  the  agreement  of  the  men 
to  fight  rendered  the  contest  lawful  and  innocent.  There  is, 
however,  abundant  authority  for  saying  that  no  consent  can 
render  that  innocent  which  is  in  fact  dangerous.  This  is  as  true 
of  a  prize  fight  as  it  is  of  a  duel.     The  fists  of  trained  pugilists 
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Reo.        are  dangerous  weapons  which  they  are  not  at  liberty   to   use 

^  ^^  against  each  other.     No  reason  was  given  why  the  decisions  to 

GiLLiAit  AND  ^^^^  effect  which  have  been  referred  to  by  my  brother  Cave,  J. 

TuLLT.       should  be  overruled.     The  next  point  made  in  the  argument  for 

^T7^        the  defendants  was  that  upon  which  counsel  seemed  most  to  rely. 

.'        It  was  contended  that  the  presence  of  persons  shown  to  have 

Prizefight'-'  assembled  for  the  purpose  of  witnessing  prize  fights  did  not 
^^tt'n^^   prove   that  they   were  aiding   and  abetting,   and    aflforded   no 
^^^'      evidence  from  which  a  jury  might  draw  that  they  were ;  and  it 
was  urged  that  the  decisions  upon  which  the  chairman  of  quarter 
sessions  had  acted  were  wrong,  and  ought  to  be  overruled.     It 
was  argued  that,  even  though  the  combatants  might  be  criminally 
responsible,  it  did  not  follow  that   spectators  were  chargeable 
with  any  oflFenco.     As  to  the  latter  class,  it  was  contended  that 
the  direction  to  the  jury  should  have  been,  that  it  was  for  them 
to  say  wh(^ther  the  defendants  were  encouraging  or  assisting  the 
combatants,  and  that,  if  it  were  not  shown  that  anything  had 
been  said  or  done  by  a  particular  spectator,  the  jury  would  be 
justified  in  acquitting  him.     If  this  contention  were  correct,  some 
subtle  distinctions  would  have  to  be  made  in  dealing  with  the 
question  of  the  criminality  of  persons  present  at  prize  fights, 
iror  instance,  it  would  be  clear  that  those  persons  who  helped  to 
keep  the  ring,  and  so  to  provide  sufficient  space  for  the  combatants, 
were  aiding  and  abetting  ;  but  those  who,  in  conformity  with  the 
arrangements  made  by  the  ring-keepers,  remained  outside  the 
ring  with  the  same  object,  would  not  be  aiding  and  abetting, 
unless  the  jury  thought  fit  to  say  so.     I  cannot  see  the  grounds 
for   this    distinction.      Many   illustrations   given   to   us   of  the 
mistake  into  which  it  was  suggested  that  Littledale  and  Patteson, 
JJ.  had  fallen  were  due,  as  it  seems  to  me,  to  a  misapprehension 
of  the  meaning  of  their  decisions.     Those  judges  never  intended 
to  say  that  the  mere  fact  of  presence  at  the  place  where  a  prize 
fight  was  going  on  was  proof  of  an  intention  to  aid  and  abet. 
What  I  understand  their  Lordships  to  have  laid  down  is,  that 
where  a  person  was  shown  to  have  been  present  as  a  spectator  for 
the  purpose  of  watching  the  fight,  and  with  no  other  object,  he 
was  encouraging  the  combatants  in  their  criminal  purpose,  and 
was  therefore  aiding  and  abetting.     To  submit  to  a  jury  in  such 
a  case  the  question  of  guilt  of  spectators  is  to  treat  what  seems 
to  me  a  clear  matter  of  law  as  a  doubtful  question  of  fact.     It  is 
to  intimate  to  the  jury  that  they  will  not  be  wrong  in  determining 
that  question  in  favour  of  the  accused ;  and  the  practical  result 
would  be,   that    spectators   would,   as  a   general    rule,   escape 
conviction  and    punishment,   as,    without  spectators,   I   believe 
there  would  be  no  prize  fights.     The  courts  would  thus  have 
surrendered  the  principal  means  of  discouraging  the  disgraceful 
exhibitions  in  question,  which  there  was  some  reason  to  hope, 
under  the  pressure  of  the  law,  were  gradually  being  discontinued. 
It  was  said  by  counsel  for  the  defendants  that  the  Legislature 
had  not  declared  that  it  was  criminal  to  go  and  see  a  prize  fight, 
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and  that  it  was  not  for  jadges  to  create  a  new  offence,  but  the        Rw. 
decisions  upon  which  the  chairman's  direction  proceeded  do  not       qq^'^y 
appear  to  me  to  be  open  to  this  attack.     The  learned  Judges  Gilliam,  and 
referred  to  have  not  sought  to  create  a  new  offence,  but  have       Tully. 
determined,  as  it  seems  to  me,  in  accordance  with  reason  and        j^ 
principle  what  is  sufficient  in  law  to  establish  a  charge  of  oounte-         — 
nancing  and  encouraging  a  prize  fight.     Their  reasoning  may  ^^^.•^*''T 
be  stated  thus  :  A  prize  fight,  which  is  an  assault  and  therefore    ^^'^jl^ 
contrary  to  the  law,  takes  place  in  public,  in  order  that  it  may  be 
witnessed  by  spectators.     The  spectators  by  their  presence  lend 
themselves  to  the  purpose  of  the  combatants,  ana  countenance 
and  encourage  them  in  a  violation  of  the  law.     They  therefore 
aid  and  abet.     I  have  no  doubt  in  this  case  that  the  defendants 
were  spectators,  and  that  the  jury  meant  to  find,  and  properly 
found,  that  they  were  so ;  and  I  am  of  opinion  that  they  are 
rightly  convicted. 

Stephen,  J. — I  entirely  agree  with  the  judgment  delivered  by 
my  brother  Cave,  J.  His  statements  of  the  facts  of  the  case, 
and  his  view  of  the  chairman's  direction  to  the  jury  relieve  me 
from  the  necessity  of  referring  to  them  in  detail.  1  wish,  how- 
ever,  to  state  in  a  few  words  the  principle  as  to  the  effect  of 
consent  in  charges  of  bodily  violence,  which  I  deduce  from  the 
numerous  authorities  referred  to  by  him,  and  to  add  one  or  two 
observations  of  my  own  on  that  branch  of  the  case  relating  to 
aiding  and  abetting.  The  principle  as  to  consent  seems  to  me 
to  be  this.  When  one  person  is  indicted  for  inflicting  personal 
injury  upon  another,  the  consent  of  the  person  who  sustains  the 
injury  is  no  defence  to  the  person  who  infficts  the  injury,  if  the 
injury  is  of  such  a  nature,  or  it  is  inflicted  under  such  circum- 
stances, that  its  inffiction  is  injurious  to  the  public  as  well  as 
to  the  person  injured.  But  the  iujuries  given  and  received 
in  prize  fights  are  injurious  to  the  public,  both  because  it  is 
against  the  public  interest  that  the  lives  and  health  of  the 
combatants  should  be  endangered  by  blows,  and  because  prize 
fights  are  disorderly  exhibitions,  and  mischievous  on  many 
obvious  grounds.  Therefore  the  consent  of  the  parties  to  the 
blows  which  they  mutually  receive  does  not  prevent  those  blows 
from  being  assaults.  I  may  add  one  authority  to  those  which  my 
brother  Cave,  J.  has  quoted  on  this  subject.  In  Brooke's  Abridg- 
ment, Corone  229,  it  is  said  that  in  the  11  Hen.  7  it  was  held  that 
tournaments  were  illegal,  unless  by  the  commandment  of  the  king; 
and  it  is  added  that  in  the  time  of  Henrv  YIII.  the  judges  held 
that  even  the  king's  commandment  would  not  justify  or  excuse  a 
person  who  killed  another  in  a  tournament,  because  the  command- 
ment itself  was  illegal.  This  view  is  adopted  by  Lam  bard,  129; 
1  Hale  P.  C.  472 ;  Poster,  P.  C.  259;  and  East  P.  C.  270.  In 
cases  where  life  and  limb  are  exposed  to  no  serious  danger  in 
the  common  course  of  things,  I  think  that  consent  is  a  defence  to 
a  charge  of  assault,  even  when  considerable  force  is  used,  as,  for 
instance,  in  cases  of  wrestlingj  single-stick,  sparring  with  gloves, 


58  CRIMINAL  LAW   CASES. 

BxQ,        football,  and  the  like;  but  in  all  cases  the  question  whether 

^  ^*  consent  does  or  does  not  take  from  the  application  of  force  to 

Gilliam,  akp  another  its  illegal  character  is  a  qaestion  of  degree  depending 

TuLLT.       upon  circumstances.     Upon  the  question  whether  bare  voluntary 

TZrz       presence  at  a  prize  fight  is^  in  itself,  either  an  aiding  or  abetting 

'       of  the  combatants,  or  conclusive  evidence  of  it,  I  have  only  one 

Prize  fighi—  remark  to  add  to  my  brother  Cave's  judgment.  I  think  that  the 
^^h^'  ""*'  chairman  rightly  apprehended  the  ruling  of  Littledale,  J.  in  Rex 
*'^*  V.  Mv/rphy  {ubi  sup.),  and  that  that  raling  was  wrong.  In  that  case 
it  was  alleged  by  the  prosecution  that  Murphy  acted  as  second  in 
the  fight.  The  witnesses  for  the  defence  denied  this,  and  said 
that  Murphy  neither  did  nor  said  anything.  Littledale,  J.  told 
the  jury  upon  this,  that  persons  who  are  at  a  fight  in  consequence 
of  which  death  ensaes  ''  are  all  guilty  of  manslaughter  if  they 
encourage  it  by  their  presence ;  I  mean  if  they  remained  present 
during  the  fight.  I  say  that  if  they  were  not  casually  passing  by^ 
but  stayed  at  the  place,  they  encouraged  it  by  their  presence^ 
although  they  did  not  do  or  say  anything.^'  I  do  not  think  that 
such  cases  as  were  suggested  during  the  argument^  cases  of 
persons  voluntarily  witnessing  a  prize  fight  for  some  innocent^  or 
even  laudable  purpose,  were  present  to  the  mind  of  Littledale,  J. 
when  he  said  this.  It  would  be  unfair  to  construe  language, 
chosen  on  the  spur  of  the  moment,  and  in  reference  to  the  facts 
of  a  particular  case,  as  it  is  necessary  to  construe  an  Act  of 
Parliament ;  but  I  think  the  learned  judge  cannot  have  meant  to 
say  less  than  that  a  person  who  looks  on  at  a  prize  fight  out  of 
mere  curiosiby  does  thereby  aid  and  abet  the  fight.  It  would 
have  served  no  purpose  to  say  anything  short  of  this.  No  one 
could  doubt  Murphy^s  guilt  if  he  acted  as  second,  or  did  any 
other  positive  act  to  encourage  the  fight.  He  was  either  in  that 
position,  or  he  was  a  mere  spectator,  and  the  whole  point  of  the 
judge's  charge  is,  that  in  either  case  he  was  guilty.  In  this,  I 
think  that  Littledale,  J.  went  too  far,  being  no  doubt  desirous  of 
providing  an  easy  and  summary  mode  of  suppressing  prize  fights. 
It  may,  or  may  not,  be  desirable  to  make  it  a  criminal  offence  to 
look  on  at  a  prize  fight  in  the  absence  of  a  lawful  excuse  to  be 
proved  by  the  spectator,  but  I  think  we  should  be  making  instead 
of  interpreting  the  law  if  we  were  to  say  that  such  conduct  is 
now  a  crime.  I  am  very  far  from  thinking  that  this  is  in  itself 
a  conclusive  objection  to  this  conviction.  A  considerable  part  of 
the  law  of  England  consists  of  judicial  decisions,  and  in  the  very 
nature  of  things  this  must  be  so.  Every  decision  upon  a  debated 
point  adds  a  Uttle  to  the  law  by  making  that  point  certain  for  the 
future.  Indeed,  whichever  way  this  case  may  be  decided,  it  will 
settle  the  law  upon  the  precise  point  involved,  and  it  is  this  which 
gives  to  judicial  decisions  their  great  importance.  It  seems  to  me, 
however,  that  in  exercising  the  narrowly  qualified  power  of  qicasi 
legislation  which  the  very  nature  of  our  position  confers  upon  us, 
we  ought  to  confine  ourselves  as  far  as  possible  (there  may  be 
cases  where  such  a  course  is  not  possible)  to  apply  iug  well-known 
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prinoiples  and  analogies  to  new  combinations  of  facts^  and  to        Rbq. 
supplying   to   general   definitions  and   maxims^   or   to  general       qonbt 
statutory  expressions^  qualifications  which^  though  not  expressed^  Gilliam,  and 
are^  in  our  opinion^  implied.     I  will  illustrate  my  meaning  as  to       Tullt. 
what^  in  my  opinion^  the  court  ought  or  ought  not  to  do.     I        J[^ 
think  that  the  judges  were  acting  within  their  powers  when  they         — 1 
decided  that  tiie  offence  of  obtaining  money  by  false  pretences   PrizeJUflu  - 
could  be  committed  only  by  making  a  false  pretence  as  to  an    ^^^i^^ 
existing  fact^  though  this  is  not  expressed  by  the  statute  which 
creates  the  offence.     I  think^  on  the  other  hand^  that  the  court 
would  exceed  its  powers  if  it  were  to  remove  by  judicial  decisions 
the  defects  in  the  common  law  definition  of  theft^  which  have 
caused  so  many  failures  of  justice.     To  abolish  a  well-established 
rule  of  law  because  it  is  a  bad  rule^  is  the  business  of  the  Legis- 
lature.    Applying  this  principle  to  the  present  case,  if  we  go 
further  and  extend  the  law  upon  considerations  of  general  expe- 
diency, we  are,  I  think,  invading  the  province  of  the  Legislature. 
I  feel  fully  justified  in  saying  that  the  doctrine  that  the  absence 
of  consent  is  necessary  to  an  assault  requires  the  qualification 
which  I  have  already  stated,  but  I  do  not  see  my  way  to  saying 
that  the  particular  misdemeanour  of  assault  differs  from  all  others 
in  the  circumstance  that  a  mere  looker  on  is  to  be  considered  as 
a  principal  unless  he  is  able  to  prove  some  reasonable  excuse  for 
his  presence.     Such  a  rule  would,  in  my  judgment,  be  opposed 
to  all  legal  analogies,  and  constitute  an  exception  to  all  rules. 
The  Legislature  can  create  such  an  exception  if  it  pleases,  but  I 
think  that  the  judges  ought  not  to  introduce  it,  even  if  they  think 
it  expedient  that  it  should  be  introduced,  as  to  which  I  express 
no  opinion.     On  these  grounds  I  think  that  the  direction  to  the 
jury  was  wrong ;  I  also  think  that  their  verdict  was  equivalent  to 
an  acquittal,  and  on  both  grounds  I  think  that  the  conviction 
should  be  set  aside. 

LoPKs,  J.  —  I  have  not  thought  it  necessary  to  prepare  a 
lengthened  judgment  reviewing  the  authorities,  as  the  cases  have 
been  fully  reviewed  in  the  juogment  of  my  brother  Cave,  J.  I 
understand  the  ruling  of  the  chairman  of  the  quarter  sessions  to 
amount  to  this,  that  mere  presence  at  a  prize  nght,  unexplained, 
is  conclusive  proof  of  aiding  and  abetting,  even  if  there  be  no 
evidence  that  the  person  or  persons  so  present  encouraged,  or 
intended  to  encourage,  the  prize  fight  by  his  or  their  presence. 
I  cannot  hold,  as  a  proposition  of  law,  that  the  mere  looking  on 
is  ipso  facto  a  participation  in  or  encouragement  of  a  prize  fight. 
I  think  there  must  be  more  than  that  to  justify  a  conviction  for 
an  assault.  If,  for  instance,  it  was  proved  that  a  person  went  to 
a  prize  fight  knowing  it  was  to  take  place,  and  remained  there 
for  some  time  looking  on,  I  think  that  would  be  evidence  from 
which  a  jury  might  infer  that  such  persons  encouraged,  and 
intended  to  encourage,  the  fight  by  his  presence.  In  the  present 
case  the  three  prisoners  were  merely  seen  in  the  crowd,  were  not 
seen  to  do  anything,  and  there  was  no  evidence  why  or  how  they 
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^^^-        came  there,  or  how  long  they  stayed.     Applying  the  direction  of 
Co>Br,      ^^^  chairman  to  this  state  of  facts,  I  think  it  was  wrong. 

GiLijAM.  AND      NoETH,  J.  concurred  in  the  judgment  of  Lopes,  J. 

TuLLT  Hawkins,  J. — ^At  the  Berkshire  October  Quarter  Sessions, 
if<82.  1881,  the  defendants  were  convicted  under  the  direction  of  Mr. 
Benyon,  the  chairman,  upon  two  counts  of  an  indictment.     One 

^idi^^^T  ^^^^^E^^  ^'^^n^  wi^^  ^°  assault  upon  Charles  Mitchell,  the  other 
abetting.      ^^^^  ^^  assault  upon  John  Burke ;  Mitchell  and  Burke  being  the 
combatants  in  a  fight  which  took  place  at  Ascot  on  the  16th  day 
of  June,  1881.     The  facts  ure  fully  set  forth  in  the  case  reserved 
for  the  opinion  of  the  Court  of  Criminal  Appeal.      Two  questions 
were  argued   before  us:    First,  whether  the  combatants  them- 
selves were  guilty  of  assaults  upon  each  other;    and  secondly, 
whether  the  defendants  were  aiders  and  abettors  in  the  fight, 
and  therefore  also  rightly  convicted.     Upon  the  first  question, 
the  defendants^  counsel  contended  that,  each  of  the  combatants 
having  assented  to  the  fight,  neither  could  be  convicted  of  an 
assault  upon  the  other.     To  this  contention  I  cannot  give  my 
sanction.     As  a  general  proposition,  it  is  undoubtedly  true  that 
there  can  be  no  assault  unless  the  act  charged  as  sucn  be  done 
without  the  consent  of  the  person  alleged  to  be  assaulted,  for 
want  of  consent  is  an  essential  element  in  every  assault,  and  that 
which  is  done  by  consent  is  no  assault  at  all :  {Ohrietopherson  v. 
Bare,  ubi  sup. ;  Beg.  v.  Guthrie^  11  Cox  C.  C.  522 ;   Jj.  Rep.  1 
C.  C.  B.  24S,  and  numerous  other  cases.)     It  may  be  that  cou- 
sent  can  in  all  cases  be  given  so  as  to  operate  as  a  bar  to  a  civil 
action,  upon  the  ground  that  no  man  can  claim  d&mages  for  an 
act  to  which  he  himself  was  an  assenting  party  :    {Ohristopheraon 
V.  Bare  J  ubi  sup.)      That  case,  however,  was   decided  upon  a 
point  of  pleading,  and  must  not  be  considered  as  a  direct  autho- 
rity on  this  subject.     It  is  not  necessary,  however,  upon   the 
present  occasion  to  express  any  decided  opinion  upon  the  p'dnt, 
for,  whatever  may  be  the  eflTect  of  a  consent  in  a  suit  between 
party  and  party,  it  is  not  in  the  power  of  any  man  to  give  any 
effectual   consent   to   that  which   amounts   to,  or  has   a  direct 
tendency  to  create  a  breach  of  the  peace,  so  as  to  bar  a  criminal 
prosecution.     In  other  words,  though  a  man  may  by  his  consent 
debar  himself  from  his  right  to  maintain  a  civil  action,  he  cannot 
thereby   defeat   proceedings   instituted   by   the    Crown    in    tho 
interests  of  the  public  for  the  maintenance  of  good  order  :    (per 
Burrough,  J.  in  Bex  v.  Bellingham,  2  Car.  &  P.  284.)     He  may 
compr^jmise  his  own  civil  rights,  but  he  cannot  compromise  the 
public  interests.     Nothing  can  be  clearer  to  my  mind  than  that 
every  fight  in  which  the  object  and  intent  of  each  of  the  com- 
batants is  to  subdue  the  other  by  violent  blows,  is,  or  has  a 
direct  tendency  to,  a  breach  of  the  peace,  and  it  matters  not,  in 
my  opinion,  whether  such  fight  be  a  hostile  fight  begun  and  con- 
tinued in  anger,  or  a  prize  fight  for  money  or  other  advantage. 
In  each   case  the  object  is  the  same,  and  in  each  case  some 
amount  of  personal  injury  to  one  or  both  of  the  combatants  is  a 
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probable  consequence^  and,  although  a  prize  fight  may  not  com-         Rw. 
mence  in  anger^  it  is  unquestionably  calculated  to  rouse  the      q^^ 
angry  feelings  of  both  before  its  conclusion.     I  have  no  doubt^  Giluam,  Ind 
then,  that  every  such  fight  is  illegal,  and  that  the  parties  to  it      Tully. 
may  be  prosecuted  for  assaults  upon  each  other.     Many  authori-        r^ 

ties  support  this  view.     In  Rex  v.  Ward  (1  East  P.  0.  270)  the        ! 

prisoner  was  tried  for  the  slaughter  of  a  man  whom  he  had  killed  Prix^  fights 
in  a  fight  to  which  he  had  been  challenged  by  the  deceased  for  a  ^^^^  ^^^ 
public  trial  of  skill  in  boxing.  No  unfairness  was  suggested, 
and  yet  it  was  held  that  the  prisoner  was  properly  convicted. 
To  the  same  efiect  is  the  case  of  Beg.  v.  Lewis  (1  Car.  &  K.  419), 
in  which  Coleridge,  J.  said  :  ^'  When  two  persons  go  out  to 
strike  each  other,  each  is  guilty  of  an  assault.''  See  also  Reg.  v. 
Hunt  (1  Cox  C.  C.  177),  per  Alderson,  B. ;  Reg.  v.  Brown  (1  Car. 
&  Marsh.  314),  by  the  same  learned  baron ;  and  by  Bramwell, 
B.,  Beg.  v.  Young  (10  Cox  C.  C.  371).  The  cases  in  which  ic 
has  been  held  that  persons  may  lawfully  engage  in  friendly 
encounters  not  calculated  to  produce  real  injury  to  or  to  rouse 
angry  passions  in  either,  do  not  in  the  least  militate  against  the 
view  I  have  expressed,  for  such  encounters  are  neither  breaches 
of  the  peace,  nor  are  they  calculated  to  be  productive  thereof; 
but  if,  under  colour  of  a  friendly  encounter,  the  parties  enter 
upon  it  with,  or  in  the  course  of  it,  form  the  intention  to  con- 
quer each  other  by  violence  calculated  to  produce  mischief, 
regardless  whether  hurt  may  be  occasioned  or  not,  as  for 
instance,  if  two  men,  pretending  to  engage  in  an  amicable  spar 
with  gloves,  really  have  for  their  object  the  intention  to  beat 
each  other  until  one  of  them  be  exhausted  and  subdued  by  force, 
and  so  engage  in  a  conflict  likely  to  end  in  a  breach  of  the  peace, 
each  is  liable  to  be  prosecuted  for  an  assault :  {Beg.  v.  Orion,  vibi 
9up.)  Whether  an  encounter  be  of  the  character  I  have  just 
referred  to,  or  a  mere  friendly  game,  having  no  tendency,  if  fairly 
played,  to  produce  any  breach  of  the  peace,  is  always  a  question 
for  the  jury  in  case  of  an  indictment,  or  the  magistrates  m  case 
of  summary  proceedings.  The  cases  cited  of  alleged  indecent 
assaults  on  youn^  childbren  by  their  consent  are  no  authorities  to 
the  contrary,  and  may  all  be  disposed  of  in  this  one  observation, 
viz.,  that  the  indecent  imposition  of  hands  charged  in  those  cases 
as  assaults  neither  involved,  nor  were  calculated  to  involve, 
breaches  of  the  peace,  and  therefore,  being  by  consent,  were  not 
punishable  as  assaults,  any  more  than  they  would  have  been  had 
the  objects  of  them  been  for  the  most  innocent  purposes.  I 
think  it  wholly  immaterial,  in  considering  cases  of  this  descrip- 
tion, to  inquire  by  whom  the  first  blow  was  struck,  for,  as  was 
said  by  Lindley,  J.  in  Beg.  v.  Knock  (14  Cox  C.  C.  1),  the  right 
of  self-defence  does  not  justify  counter  blows  struck  with  a  desire 
to  fight.  Upon  the  ruling  of  the  chairman  as  to  the  illegality  of 
the  fight,  I  entertain  therefore  no  manner  of  doubt,  and  I  am 
clearly  of  opinion  that  the  combatants  themselves  were  each 
guilty  of  an  assault  upon  the  other.     Nor  do  I  entertain  any 
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R«o.        doabt  that  all  who  were  present  aiding  op  abetting  the  fight 
Oorar       ^®^®  liable  to  be  indicted  as  principals  to  it,  for  by  24  &  25  Vict. 

GiiLiAM,AMD  o.  94,  s.  8,  "  WTioever  shall  aid,  abet,  counsel,  or  procure  the 
TuLLT.  commission  of  a  misdemeanour  shall  be  tried,  Ac,  as  a  principal.'' 
^^  Whether  the  defendants  were  rightly  convicted  as  aiders  and 
'        abettors  is   a   different   matter.      I  am   of  opinion   they   were 

Prize  Jight-^  uot.  In  Summing  'up  the  case,  the  chairman  directed  the 
^a^i^  jury  that  all  persons  who  went  to  a  prize  fight  to  see  the 
combatants  strike  each  other,  and  who  were  present  when 
they  did  so,  were  in  poinc  of  law  guilty  of  an  assault, 
for,  ''if  they  were  not  casually  passing  by,  but  stayed  at  the 
place,  they  encouraged  it  by  their  presence,  although  they  did 
not  do  or  say  anything.'*  The  jury,  on  that  direction,  found  the 
defendants  guilty,  but  they  also  found  expressly  that  they  were 
not  aiding  or  abetting.  The  whole  question  therefore  for  us  to 
determine  as  a  matter  of  law  is,  not  whether  voluntary  presence 
at  a  prize  fight  is  evidence  of  an  aiding  and  abetting,  but  whether 
inactive  presence  at  a  prize  fight  as  a  voluntary  spectator  thereof 
amounts  of  itself  to  such  encouragement  of  it  as  to  render  a  man 
amenable  to  the  criminal  law  as  an  aider  and  abettor  in  that  breach 
of  the  peace.  In  support  of  the  conviction  Mr.  Poland  mainly 
relied  upon  a  series  of  authorities  in  which  dicta  of  most  eminent 
judges  are  no  doubt  to  be  found  which  apparently  support  the 
ruling  of  the  chairman.  In  Bex  v.  Bellingham  cmd  others  {ubi 
8v>p,)f  which  was  an  indictment  for  riot,  and  assaulting  a  magis- 
trate who  was  endeavouring  to  stop  a  prize  fight,  Burrough,  J., 
before  whom  it  was  tried,  is  reported  to  have  said :  "  By  law 
whatever  is  done  in  such  an  assembly  by  one,  all  present  ai'e 
equally  liable  for.  These  fights  are  illegal.  No  consent  can 
make  them  legal,  they  are  unlafwul  assemblies.  Everyone  going 
to  them  is  guilty  of  an  offence."  In  Rex  v.  Perkms  and  oth-era 
{ahi  8up')f  which  was  an  indictment  for  a  riot  and  assault  on  one 
Goates,  one  of  the  combatants  in  a  prize  fight,  Patteson,  J., 
after  stating  that  prize  fights  were  altogether  illegal;  said,  ''  If 
all  these  persons  went  out  to  see  these  men  strike  each  other,  and 
were  present  when  they  did  so,  they  are  all  in  point  of  law  guilty 
of  an  assault ;  there  is  no  distinction  between  those  who  concur 
in  the  act  and  those  who  fight."  In  Bsxv.  Hargrave  (5  Oar.  &  P. 
170),  a  very  imperfectly  reported  case  upon  the  trial  of  an  indict- 
ment for  manslaughter,  the  result  of  a  fight  in  which  one  of  the 
combatants  was  killed,  the  prisoner  was  charged  with  aiding  and 
abetting,  Patteson,  J.  seems  to  have  adhered  to  that  opinion.  In 
Bex  V.  Murphy  {vM  svp.),  upon  the  trial  of  an  indictment  for 
manslaughter  (deceased  having  been  killed  in  a  fight  in  which  it 
was  alleged  the  prisoner  acted  as  a  second),  Littledale,  J.  said  : 
"  If  the  prisoner  was  present  at  this  fight,  encouraging  it  by  his 
presence,  he  is  guilty  though  he  took  no  active  part  in  it.  I  am 
of  opinion  that  persons  who  are  at  a  fight  in  consequence  of 
which  death  ensues  are  all  guilty  of  manslaughter,  if  they 
encouraged  it   by   their   presence.     I   mean,   if   they   remained 
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present  during  the  fight.     I  say  that  if  they  were  not  casually        Rrc. 
passing  by,  but  stayed  at  the  place^  they  encouraged  it  by  their      o^Jjjy 
presence,  although  they  did  not  say  or  do  anything/'     This  last  Gilliak/and 
is  the  strongest  authority  in  support  of  the  proposition  contended      Tullt. 
for  by  Mr.  Ireland,  that  mere  voluntary  presence  as  a  spectator  at       J^ 

a  fight  per  se  constitutes  an  aiding  and  abetting.     In  considering        ' 

the  weight  which  ought  to  be  attached  to  these  dicta  upon  the  Prize , fight -~ 
present  occasion,  it  should  be  remembered  that  they  were  appa-    "^^Jf  "'**' 
rently  uttered  without  argament ;  moreover,  they  should  be  read  '"^ 

in  connection  with  the  facts  of  the  particular  cases  to 'which  they 
were  applied,  and,  as  I  think,  rather  as  strong  indications  of  the 
opinions  of  the  learned  judges  who  gave  utterance  to  them  as  to 
the  inferences  which  ought  to  be  drawn  by  the  jury  from  the 
evidence  in  those  coses,  than  as  carefully  considered  declarations 
of  the  law  as  applicable  to  every  case  of  this  description.     In 
each  of  the  cases  above  referred  to  much  more  was  alleged  against 
the  accused  than  that  they  were  mere  spectators.     Thus  in  Bex 
V.  BelKngham  and  others  {ubi  sup.)  two  of  the  defendants  were 
actually  fighting,  whilst  the  third  was  actively  endeavouring  to 
prevent  interference.    In  Bex  v.  Perkins  {ubi  sup.)  one  of  the 
defendants  was  a  combatant,  another  was  a  second,  a  third  kept 
the  ring,  and  the  fourth  collected  entrance  money.     In  Bex  v. 
Hargrave  {ubi  sup.)  the  facts  are  very  imperfectly  stated,  but, 
coupling  the  text  with  the  marginal  note,  it  would  seem  that  the 
prisoner  was  present,  and  sanctioned  the  fight.     In  Bex  v.  Murphy 
ubi  sup.)  no  doubt  the  language  of  Littledale,  J.  was  used  with 
reference  to  a  state  of  facts  not  unlike  the  present.     I  am,  how- 
ever, strongly  inclined  to  think  that  in  using  it  he  was  expressing 
rather  his  own  opinion  as  a  matter  of  fact,  that  a  man  who  was 
voluntarily  present  at  a  fight  encouraged  it,  than  a  proposition  of 
law,  that  a  mere  spectator  at  a  fight  was  ipso  facto  an  abettor  of 
it.     If,  however,  he  intended  so  to  rule,  with  ail  respect  to  that 
learned  judge,  I  cannot  look  upon  that  ruling  as  satisfactory.     In 
my  opinion,  to  constitute  an  aider  and  abettor,  some  active  steps 
must  be  taken  by  word  or  action,  with  the  intent  to  instigate  the 
principal  or  principals.     Encouragement  does  not  of  necessity 
amount  to  aiding  and  abetting ;  it  may  be  intentional  or  uninten- 
tional ;  a  man  may  unwittingly  encourage  another  in  fact  by  his 
presence,  by  misinterpreted  words,  or  gestures,  or  bv  his  silence, 
or  non-interference,  or  he  may  encourage  intentionally  by  expres- 
sions, gestures,  or  actions  intended  to  signify  approval.     In  the 
latter  case  he  aids  and  abets ;  in  the  former  he  does  not.    It  is  no 
criminal  offence  to  stand  by  a  mere  passive  spectator  of  a  crime, 
even  of  a  murder.     Non-interference  to  prevent  a  crime  is  not 
itself  a  crime.     But  the  fact  that  a  person  was  voluntarily  and 
purposely  present  witnessing  the  commission  of  a  crime,  and 
offered   no  opposition   to  it,  though   he  might  reasonably  be 
expected  to  prevent,  and  had  the  power  so  to  do,  or  at  least  to 
express  his   dissent,  might,  under  some  circumstances,  afford 
cogent  evidence  upon  which  a  jury  would  be  justified  in  finding 
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^^'       tbat  he  wilfully  encouraged  and  so  aided  and  abetted.     But  it 
ComsT,      would  be  purely  a  question  for  the  jury  whether  he  did  so  or  not. 

QiLLiAM,  AND  So^  if  any  number  of  persons  arrange  that  a  criminal  offence 

'^J^'      shall  take  place,  and  it  takes  place  accordingly,  the  mere  presence 

id82.        o^  ^^y  of   those   who   so  arranged  it  would   afford   abundant 

evidence  for  the  consideration  of  a  jury  of  an  aiding  and  abetting. 

PnsAjight^  ^  ^gpy  gt^ong  authority  upon  this  point  is  to  be  found  in  the  case 
*^abetting.  ^^  -B^^  ▼•  Borthvnck  {ubi  sup,).  That  was  an  indictment  for 
murder,  charging  the  prisoners  as  principals  in  the  second  degree. 
Willes,  J.,  citing  Meaaenger^s  case  from  Kelynge's  Reports,  said  : 
^'  Where  several  acts  of  force  are  found  to  have  been  actually 
committed  in  pursuance  of  the  design '^  (that  is  a  common 
illegal  design),  '*  there  is  no  need  to  find  the  prisoners  to  have 
been  aiding  and  assisting,  for  that  is  only  necessary  to  be 
found  where  the  jury  find  a  person  was  there  amongst  them, 
and  find  no  particular  act  of  force  done  by  him,  but  only 
in  his  presence.  In  the  present  case  it  is  not  found  that  the 
prisoners  did  any  act  during  the  affray,  or  that  they  were 
present  aiding  and  assisting;  and  the  court  cannot  intend 
that  they  were.^'  In  Reg.  v.  Young  {ubi  aup,),  which  was  an 
indictment  for  murder  (in  a  duel  between  Eliott  and  Mirfin) 
against  the  prisoners  as  principals  in  the  second  degree, 
vaughan,  J.,  in  addressing  the  jury,  said :  '^  Mere  presence 
alone  will  not  be  sufficient  to  make  a  party  an  aider  and  abettor ; 
but  it  is  essential  that  he  should,  by  lus  countenance  and  conduct 
in  the  proceeding,  being  present,  aid  and  assist  the  principals.'^ 
''Did  the  prisoners  give  their  aid  and  assistance  by  their 
countenance  and  encouragement  of  the  principals  in  this  contest  ? 
It  is  said  one  of  the  prisoners  went  for  the  purpose  of  bringing 
about  a  reconciliation,  not  to  give  countenance  to  the  continu- 
ance of  the  contest ;  that  is  for  you."  In  Beg.  v.  Ouddy  (1  Car. 
&  K.  210),  the  prisoner  was  indicted  as  principal  in  the  seeoud 
degree  to  murdef  (in  a  duel  between  Munro  and  Fawcett), 
Williams,  J.  said  :  ''  The  question  is  whether  the  prisoner  was  at 
the  spot  at  the  time,  and  whether  he  took  such  a  part  as  amounts 
in  the  language  of  this  indictment  to  an  aiding  and  abetting  of 
the  principal  offender.  All  persons  who  were  present  encourag- 
ing or  promoting  will  be  guilty  of  abetting  the  principal 
offender/'  and  with  this  direction  the  question  was  left  to  the 
jury.  In  Beg.  v.  Atkinaon  (11  Cox  C.  C.  332),  Kelly,  C.B.,  on 
the  trial  of  the  defendants  for  a  riot,  expressly  ruled  ^'  that  the 
mere  presence  of  a  person  among  the  rioters,  even  though  he 
possessed  the  power,  and  failed  to  exercise  it,  of  stopping  the 
riot,  did  not  render  him  liable  on  such  a  charge.''  And  he  left 
the  case  to  the  jury  with  this  direction,  '^  that,  in  order  to  find 
any  of  the  defendants  guilty,  the  jury  must  be  satisfied  that  they 
had  taken  part  in  an  assembly  for  an  unlawful  purpose,  and  had 
helped,  or  encouraged,  or  incited  the  others  in  the  prosecution  of 
that  purpose."  In  Reg.  v.  Taylor  (L.  Eep.  2  C.  C.  R.  147;  13 
Cox  C.  (J.  68;  32  L.  t!  Rep.  N.  S.  409),  Cockbum,  L.C.J.  said: 
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''To  sapporfc  an  indictment  against  a  man  as  an  aooessory  by        Rim- 
abetting  an  offence^  there  mnst  be  some  sort  of  active  proceeding      qonbt 
on  his  part,  he  mast  incite  or  procure  or  encourage  the  act/^  and  qillum,  and 
the  whole  Court  held,  that  merely  holding  the  stakes  to  be  paid       Tullt. 
to  the  winner  of  a  fight  in  which  one  of  the  combatants  was        ^^ 

killed  was  not,  of  itself,  sufficient  to  make  such  holder  an  acces-         . 

sory  to  a  charge  of  manslaughter.  This  case  of  Reg.  r.  Taylor  Pri^Jight^ 
was  a  peculiar  one,  and  it  was  not  necessary  to  decide  whether  ^J^i^ 
the  facts  would  have  justified  a  conviction  for  aiding  and  abetting 
a  breach  of  the  peace,  as  to  which  a  question  might  possibly  be 
raised.  It  is  unnecessary  to  multiply  authorities  upon  this  point, 
or  to  speculate  upon  the  infinite  variety  of  cases  in  which  a  person 
may  innocently  witness  and  be  a  passive  spectator  of  a  fight,  or 
any  other  unlawful  or  criminal  act.  Nor  is  it  necessary  to 
express  any  final  opinion  whether  or  not  the  evidence  upon  the 
present  occasion  would  have  justified  the  jury,  had  they  been  so 
minded,  in  finding  the  defendants  to  be  aiders  and  abettors.  I 
confess  I  have  grave  doubts  whether  there  was  sufficient  evidence 
of  aiding  and  abetting  against  either.  The  onlv  question  we 
have  to  determine  is,  whether,  upon  mere  proof  that  the  defen- 
dants were  voluntary  spectators  at  the  fight,  the  chairman  was 
right  in  directing  them  to  find  the  defendants  guilty,  and  in 
recording  that  verdict,  in  the  teeth  of  the  express  finding  that 
the  defendants  were  not  aiding  or  abetting.  I  am  of  opinion 
that  he  was  not,  and  I  base  my  judgment  upon  this,  that  no 
matter  how  cogent  the  circumstances  may  be  to  establish 
active  encouragement,  aiding,  and  abetting  on  the  part  of  the 
accused,  it  is  the  province  of  the  jury  alone  to  exercise  their 
judgments  upon  those  circumstances,  and  to  say  by  their  verdict 
whether  firom  them  they  draw  the  conclusion  of  guilt  or  innocence 
(see  the  direction  of  Sir  James  Mansfield,  C.J.,  in  Clifford  v. 
Brandon,  2  Camp.  370) ;  and  that,  however  conclusive  the 
evidence  may  appear  to  him  to  be,  no  judge  has  a  right  to  direct 
a  verdict  of  guilty  as  a  matter  of  law,  until  the  jury  have  drawn 
the  inference  essential  to  support  such  verdict.  Since  thisjudg- 
ment  was  written,  BaggaUay,  L.J.,  at  the  Warwick  Winter 
Assize,  1882,  in  Reg,  v.  nodghisa  and  others,  who  were  indicted 
for  manslaughter,  stated  his,  which  I  think  the  correct,  view  of 
the  law  to  be,  that  the  mere  presence  of  a  person  at  a  prize  fight 
was  not  in  itself  aiding  and  abetting  of  that  which  was  going  on. 
But  of  course  the  presence  of  a  person  at  such  a  fight  must  be 
taken  in  connection  with  the  surrounding  circumstances,  which 
miffht  afiect  particular  individuals,  and  make  all  the  difference ; 
and  in  every  case  it  was  the  province  of  the  jury  to  determine 
whether  those  particular  circumstances  applied  to  a  certain  person, 
and  so  brought  him  ¥athin  the  law.  I  think,  therefore,  this  con* 
viction  ought  to  be  quashed. 

HuDDLBSTON,  B.^-I  am  of  opinion  that  the  direction  of  the 
learned  chairman  of  quarter  sessions  was  not  correct,  and  that  this 
conviction  must  be  quashed.     If  he  had  told  the  jury  that  the  going 
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Rio        to  a  prize  fight  to  Bee  the  combatants  strike  eaoh  other^  and  being 
Comet       present  when  they  did  so,  was  evidence  from  which  they  might 
GxLLUB»  AHD  fi^d  that  the  defendants  countenanced  what  was  going  on,  and 
TuLLT.       that  therefore  they  might  find  them  gnilty,  I  should  have  been 
■J^        disposed  to  support  that  ruling.     But  that  is  not  the  effect  of  his 
_        summing-up.    By  the  qualification  he  introduced,  quoting  words 
Prizefights  attributed  to  Littledale,  J.,  he,  in  substance,  told  the  jury  that 
^€^in^^   staying  at  the  place  was  of  itself  encouragement,  and  that 
the  mere  fact  of  being  present  was  sufficient  to  justify  a  convic- 
tion.    I  cannot  believe  that  the  learned  judge,  Littledale,  J.,  has 
been  accurately  reported  in  this  respect ;   but,  if  he  has  been, 
with  great  respect  for  so  learned  a  judge,  I  cannot  concur  in  his 
ruling.    The  mere  staying  at  the  place  where  a  fight  is  going  on 
is  not  necessarily  encouragement.      The  detective  sent  to  report 
what  is  taking  place,  and  to  bring  the  offenders  to  justice,  cannot 
be  said  to  be  encouraging  what  is  going  on ;  a  person  casually 
passing,  but  who  stays  to  see  what  happens,  and  interferes  to 
prevent,  or  retires  in  disgust,  or  is  hemmed  in  so  that  he  cannot 
retire,  cannot  be  said  to  be  encouraging  ;  the  witness  mentioned 
in  the  fourth  paragraph  of  the  case  could  not  be  said  to  be 
encouraging ;  yet  all  of  these  were  present  and  stayed  at  the  place 
within  ftie  words  of  the  learned  judge.    The  question  of  what 
amounts  to  encouraging  must  be  a  question  of  fact  in  each  case 
for  the  jury,  and  cannot  be  one  of  law.     The  finding  of  the  jury 
was,  in  fact,  one  of  not  guilty.     They  bow  with  respect  to  the 
chairmain's   direction   in   point  of  law  ;   but,   by   adding   that 
the  prisoners   were  not  aiding  and  abetting,  I  conclude  that 
they   intended  to  convey  that  by  no  act  of  theirs  were  they 
countenancing  or  encouraging   the    fight — a    conclusion    fully 
supported  by  the  evidence  in  the  case. 

Maiyistt,  J. — I  am  of  opinion  that  this  conviction  cannot  be 
sustained.  I  see  no  evidence  that  the  fight  was  a  prize  fight.  In 
the  absence  of  evidence  to  the  contrary  it  must  be  taken  to  have 
been  an  ordinary  hostile  fight  between  two  angry  men,  each  of 
whom  committed  a  series  of  assaults  on  the  other.  But  whether 
it  was  a  prize  fight  or  an  ordinary  fight  is,  in  my  opinion, 
immaterial,  seeing  that  all  persons  who,  being  present  at  a  fight, 
and  encourage  it,  are  guilty  of  an  assault.  In  the  case  of  a  mis- 
deameanour,  all  who  take  part  in  it  are  principals,  there  are  no 
accessories  in  the  techniceJ  sense  of  that  term :  {Reg.  v.  Oreen- 
wood,  2  Den.  CO.  453;  5  Cox.  C.  C.  521 ;  19  L.  T.  Rep.  N.  S. 
191.)  Such  being  the  law,  the  first  question  which  arises  is, 
whether  there  was  any  evidence  to  go  to  the  jury  against  the 
three  prisoners,  or  any  of  them.  All  that  was  proved  was,  that 
each  of  them  was  seen  in  the  crowd,  that  they  were  neither 
speaking  nor  doing  anything ;  and  as  to  Coney,  that  he  was  so 
hemmed  in  as  to  render  it  impossible  for  him  to  push  his  way 
out.  I  very  much  doubt  whether  there  was  any  evidence  proper 
to  be  lefl  to  the  jury  as  against  any  one  of  the  three  prisoners. 
But,   assuming  that  there  was,  it  remains  to    be  considered 
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whether  the  direction  given  to  the  jury  was  correct  in  point  of       Rw- 

law.     The  direction  was,  that  "  if  the  prisoners  were  not  casually      oqitbt 

passing  by,  but  stayed  at  the  place,  they  encouraged  the  fight  by  giluax,  Ind 

their  presence,  although  they  did  not  say  or  do  anything."     The       Tully. 

jury  understood,  and,  as  it  seems  to  me,  rightly  understood,  the       {^ 

direction  to  be  that,  if  the  prisoners  merely  stayed  at  the  place,        — .' 

they,  as  a  matter  of  law,  encouraged  the  fight  by  their  presence,  ^^•^*'~ 

and  they  found  the  prisoners  guilty  of  an  assault,  adding  that      ^fi^^ 

they  did  so  in  consequence  of  the  chairman^s  direction  of  law, 

though  they  found  that  the  prisoners  were  not  aiding  or  abetting. 

I  am  of  opinion  that  the  direction  was  erroneous  in  point  of  law. 

If  there  was  any  evidence  to  go  to  the  jury,  it  raised  a  question 

of  fact  for  them,  namely,  whether  the  prisoners  or  any  of  them 

by  their  presence  encouraged  the  fight.    No  such  question  was 

left  to  the  jury,  consequently  the  conviction  cannot  stand.     The 

only  authority  in  support  of  the  direction  that  I  know  of  is  to  be 

found  in  the  summing  up  of  Littledale,  J.,  in  the  case  of  IRex  v. 

Murphy  (ubisup,).    No  doubt  that  learned  and  accurate  judge 

is  reported  to  have  used  the  very  expressions  which  the  chairman 

in  the  present  case  adopted  and  repeated  to  the  jury.     Whether 

the  learned  judge,  Littledale,  J.,  did  direct  the  jury  as  he  is 

reported  to  have  done  may,  I  think,  well  admit  of  doubt.     If  he 

dia,  I  think  the  direction  was  erroneous.     It  is  said  that,  if  the 

rulmg  of  the  chairman  is  not  upheld,  a  great  impetus  will  be 

given  to  prize  fighting.     I  do  not  share  in  that  apprehension.     It 

is  well-settled  law  that  every  person  who,  by  his  presence  or 

otherwise,  encourages  a  fight,  be  it  a  prize  or  an  oroinary  fight, 

is  guilty  of  a  criminal  offence ;  that  is  to  say,  of  an  assault,  or 

manslaughter,  as  the  case  may  be ;  but  it  is  for  the  jury  in  each 

particnliu*  case  to  say  as  a  matter  of  fact  whether  the  accused  did, 

by  his  presence  or  otherwise,  encourage  the  combatants  to  fight. 

To  hold  the  contrary  would,  in  my  opinion,  be  erroneous  in  point 

of  law,   and  very  injurious  in  its  consequences.     Suppose  the 

fight  in  question  had  resulted    in  the  death  of   one  of   the 

combatants,  then,  if  the  direction  given  to  the  jury  was  right, 

every  person  who  was  in  the  crowd  was  in  point  of  law  guilty  of 

manslaughter,  though  he  neither  spoke  nor  did  anything,  and 

notwithstanding  that  in  the  opinion  of  the  jury  he  neither  aided 

nor  abetted  the  combatants.     I  cannot  believe  such  is  the  law  of 

England.     For  these  reasons,  I  answer  the  question  submitted  to 

the  Court  in  the  negative.     If  it  were  necessary  to  do  so,  I 

should  be  prepared  to  go   further,   and  hold  that  the  special 

finding  of  the  jury  amounted  to  a  verdict  of  acquittal.     This 

point  is,  it  is  true,  not  submitted  to  us  by  the  chairman,  but  if 

the  court  sees  upon  the  face  of  the  case  stated  that  the  conviction 

is  wrong  it  is  their  duty  to  take  notice  of  it. 

Pollock,  B. — ^In  my  judgment  this  conviction  should  stand. 
The  question  stated  for  the  opinion  of  the  court  properly  raises 
that  which  alone  is  open  for  our  determination,  and  the  answer 
to  it  should,  I  think,  be  that  the  direction  to  the  jury  was  correct. 

F  2 
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Rto.        There  was  ample  evidence  from  which  the  jary  could  find,  as  in 
Ck>NET,      effect  they  did,  that  what  took  place  between  Barke  and  Mitchell 

GiLUAKfAiTD  amoonted  to  a  prize  fight;   and  this  being  so,  there  is  clear 

TuLLT.       authority  for  the  direction  of  the  chairman  that  prize  fights  are 

1882        illegal :    {Bex  v.  BelUngham   {uhi   sup.)  ;   Bex  v.  Perkins    {ubi 

sup,)  I  Bex  V.  Hargrave  {ubi  sup.) ;  see  also  Hale's  Pleas  of  the 

^iSi/^^7  Crown,  ch.  39.)  When  once  this  is  established,  the  only 
ahem^  remaining  question  is  whether,  looking  at  the  evidence  as  it 
affected  the  three  prisoners  Coney,  Gilliam,  and  TuUy,  it  was 
sufficient  to  support  the  direction  of  the  chairman,  and  if  so, 
whether  that  direction  was  right  in  law.  In  dealing  with  the 
evidence  as  it  affects  the  three  prisoners,  we  must  look  first  at 
paragraph  4  of  the  case,  to  see  what  was  the  real  character  of 
the  fight,  as  bearing  upon  the  conduct  of  those  who  were  present, 
thou^  not  taking  any  active  part  in  it,  and  the  inference  to  be 
drawn  from  such  conduct.  The  facts  here  set  out— the  ring  of 
cord,  the  four  blue  posts,  the  six  persons  within  the  ring  besides 
the  combatants,  and  the  fighting  by  those  two  combatants 
stripped  for  threequarters  of  an  hour — ^all  point  to  a  condition  of 
things  which  would  denote  to  those  present  and  looking  on,  even 
if  they  had  not  gone  to  see  a  fight,  that  a  real  fight  was  taking 
place.  As  to  the  evidence  affecting  the  prisoners,  it  amounts  to 
this  :  that  there  was  a  crowd  surrounding  the  ring,  and  that  they 
were  in  it ;  and  further,  as  to  Coney,  that  the  crowd  was  so  closely 
packed  that  he  was  hemmed  in,  and  could  not  push  his  way  out. 
Before  I  deal  with  the  direction  of  the  chairman  which  relates  to 
the  legal  effect  to  be  given  to  the  presence  of  the  prisoners  in 
this  particular  case,  I  must  notice  what  appears  to  me  to  be  the 
true  ground  upon  which  the  decision  of  judges  have  been  based, 
when  they  have  ruled  that  those  who  remain  and  look  on  whilst 
a  fight  is  going  on  encourage  it  by  their  presence,  and  are  guilty 
of  an  illegal  act;  and  also  the  wide  distinction  which  exists 
between  the  case  of  persons  standing  by  to  witness  a  prize  fight, 
and  that  of  persons  standing  by  and  witnessing  an  attack  by  a 
mob,  the  setting  fire  to  a  building,  or  any  other  illegal  act  of 
violence,  such  as  was  referred  to  in  the  course  of  the  argument. 
With  reference  to  this  part  of  the  case,  we  ought  not,  when 
considering  what  is  the  true  character  of  an  act,  to  lay  aside 
all  knowledge  of  human  nature,  and  all  experience  of  the 
habits  of  mankind.  These  appear  to  me  to  be  the  basis  of,  and 
necessarily  to  be  interwoven  with,  and  form  a  part  of,  all  law, 
whether  criminal  or  otherwise ;  and  when  I  look  at  the  case  in 
this  light,  I  see  no  true  analogy  between  a  crowd  of  persons 
voluntarily  collected  round  a  fight,  and  those  who  in  a  public 
street,  or  elsewhere,  are  present  whilst  an  illegal  act  (the  sight  of 
which  in  itself  cannot  reasonably  be  supposed  to  give  pleasure  to 
any  one)  is  going  on.  In  the  one  case  it  is  usually  the  bystanders 
collected  around  who  create  and  are  responsible  for  the  fight,  as  a 
matter  of  interest  and  amusement  to  themselves.  In  the  other, 
unless  there  be  some  overt  act,  by  gesture  or  word,  which  denotes 


CRIMINAL   LAW   CASES.  69 

assistance  or  encouragement^  it  would  be  contrary  to  all  reason  to        Rbg. 
infer  that  the  bystanders  were  taking  any  part  in  the  illegal  act.       qq^^y 
Again^  when  a  prize  fight  takes  place^  but  two  can  fight^  and  but  Qilliam,  and 
some  half  dozen  can  assist  the  combai»nts ;   it  is^  however^  almost       Tullt. 
of  the  very  essence  of  the  thing  that  a  large  number  should  be       ]^ 
present  as  mere  spectators^  who  could  not  consistently  with  the        — '. 
object  of   the  whole   proceeding    actively  interfere.      On  the  Prizefight— 
contrary,  where  other  acts  of  violence  take  place,  it  is,  to  say  the    ^^ii,T 
least,  more  probable  that  those  who  intend  to  encourage  them 
will  not  remain  mere  passive  spectators,  but  will  in  some  measure 
take  an  active  part.   In  his  summing-up  to  the  jury  in  the  present 
case,  actinff  upon  the  principle  and  the  ruling  to  which  I  have 
already  reierred,  the  chairman,  after  telling  the  jury  that  they 
were  to  determine  whether  or  not  this  was  a  prize  fight,  directed 
them  with  reference  to  the  three  prisoners  that ''  all  persons  who 
go  to  a  prize  fight  to  see  the  combatants  strike  each  other,  and 
who  are  present  when  they  do  so,  are  in  point  of  law  guilty  of  an 
assault.^'     He  added  also,  from  the  summing-up  of  Littledale,  J., 
in  Rex  v.  Murphy  {vbi  aup,)  :  ^'  If  they  were  not  casually  passing 
by,  but  stayed  at  the  place,  they  encouraged  it  by  their  presence, 
although  they  did  not  do  or  say  anything.^'     In  my  view  of  the 
law,  this  correctly  laid  it  down  as  applicable  to  the  particular  case 
in  hand.     No  doubt  it  did  not  exhaust  the  subject  or  deal  with  all 
the  possible  cases,  or  all  the  supposititious  cases  which  were  put 
during  the  argument  before  us.     It  was  said  that  instances  might 
occur  of  persons  being  present  at  a  fijght  such  as  this,  or  even  at 
this  fight,  who  yet  would  not  be  doing  an  illegal  act.     Thus  a 
weak  man  might  be  hemmed  in  by  the  crowd  and  so  be  present 
against  his  will ;  the  father  or  mother  of  one  of  the  combatants 
might  be  there  to  dissuade  him  if  possible  from  entering  upon  or 
continuing  the  contest ;  a  very  short  man  might  be  at  the  outer 
edge  of  tne  crowd,  and  so  unable  either  to  see  or  to  apprehend 
what  was  going  on ;  and  that  these  persons  would  not  be  guilty 
of  an  illegal  act.    This  is  quite  true,  but  surely  it  has  no  bearing 
upon  the  facts  proved  here,  nor  could  the  chairman  have  alluded 
to  such  cases  without  travelling  very  wide  from  the  &cts  proved, 
and  distracting  the  minds  of  the  jury  from  the  question  to  be  con- 
sidered in  the  particular  case.  The  chairman's  own  direction  is  con- 
fined to  "  all  persons  who  ffo  to  a  prize  fight  to  see  the  comba- 
tants.^'  The  quotation  from  Littledale,  J.  is  not  so  accurate,  because 
it  may  appear  to   affirm  the  proposition  that  all  persons  who 
stay  at  the  place  encourage  the  fight  \  but  even  as  to  this  it  states 
what  I  think  is  sound  law,  unless  it  be  taken  to  include  persons 
staying  for  some  cause  which  makes  it  legal,  or  to  include  those 
curious  and  exceptional  instances  mentioned  during  the  argument. 
Few  propositions  of  law  can  be  applied  during  a  summing-up, 
even  in  criminal  cases,  so  as  to  be  sufficient  and  complete  vn, 
omnibus ;  nor  need  they  be,  since  the  office  of  a  summing-up  is 
not  to  propound  the  law  exhaustively,  but  to  explain  so  much  of 
it  as  relates  to  and  is  called  for  by  the  particular  case  which  the 
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Keo.       jury  have  to  try.      It  only  remains  to  notice  the  verdict  of  the 

^  ^-         jury.    They  found  the  three  prisoners  guilty,  but  added  that  it 

GuxiAM,  AND  ^^8  ill  consequence  of  the  direction  of  law  by  the  chairman,  as 

TuLLT.       they  found  that  these  prisoners  were  not  aiding  and  abetting. 

jrrr        This  should  be  construed  in  such  a  manner  as  to  make  it  reason- 

.'        able  and  consistent,  and  it  can  be  so  construed.     The  jury  by 

Prize  jifjht—  their  verdict  find  that  the  three  prisoners  by  their  presence  at  the 
^^b^fin'^^  fight  brought  themselves  within  the  chairman's  definition  of  the 
inff.  qQqj^qq  ^jtjj  which  they  were  charged,  and  thereby  they  must  be 
taken  to  have  disposed  of  the  point  raised  in  Coney's  favour,  viz., 
that  he  was  hemmed  by  the  crowd.  No  doubt  he  was  ultimately ; 
but  the  jury  may  well  have  thought  that  he  placed  himself  where 
he  was  voluntarily,  and  in  order  to  secure  a  good  position  whence 
he  could  see  the  fight.  No  allusion  is  made  in  the  case  to  aiding 
and  abetting,  but  beside  those  fighting,  there  were  several  backers 
within  the  ring,  and,  as  I  accept  the  finding,  I  understand  the 
jury  to  mean  no  more  than  that  these  prisoners  were  taking  no 
active  part  in  the  fight.  For  these  reasons  it  seems  to  me,  agree- 
ing as  I  do  with  the  main  propositions  of  law  that  have  been  stated 
by  my  learned  brothers  and  commented  upon,  that  this  conviction 
ought  to  stand. 

«  Denman,  J. — The  three  defendants.  Coney,  Gilliam,  and  TuUy, 
were  indicted  for  an  assault.  I  think  there  was  evidence  upon 
which  the  jury  might  properly  find  that  the  two  men  Burke  and 
Mitchell  were  engaged  in  an  unlawful  fight,  and  that  they  and 
their  seconds  were  guilty  of  one  or  more  assaults.  Bat,  as 
regards  the  defendants  Coney,  Oilliam,  and  TuUy,  I  find  no 
facts  stated  showing  that  they  did  anvthing  to  promote  the 
unlawful  fight,  or  the  assaults  committed ;  umess  the  mere  fact 
*  of  being  found  in  the  crowd  surrounding  the  combatants  is 

evidence  of  that  kind.  The  utmost  that  can  be  gathered  from 
the  facts  stated  is,  that  they  were  for  some  appreciable  time 
inactive  spectators  of  an  unlawful  fiffht.  The  only  question  for 
ns  IB,  wLther  the  direotioi.  of  L  chairman  waa  correct. 
According  to  my  view  of  that  direction,  it  amounted  to  telling 
the  jnry,  as  matter  of  law,  that  merely  being  found  present  in  the 
crowd  surrounding  the  combatants  was  not  only  evidence,  but 
conclusive  evidence,  that  the  defendants  were  encouraging  the 
combatants,  and  therefore  guilty  of  the  assaults  committed  by 
them.  If  I  had  been  on  the  jnry,  I  should  so  have  understood 
the  direction,  and  I  think  it  is  evident  from  the  finding  of  the 
jury  that  they  did  so  understand  it.  For  the  reasons  given  by 
my  brother  Hawkins  in  his  judgment  I  entirely  concur  on  both 
the  points  argued.  I  thiuK  this  direction  was  wrong,  and  I 
therefore  am  of  opinion  that  the  conviction  should  be  quashed. 

Lord  CoLEBiDGE,  C.J. — The  facts  are  clearly  stated  in  the  case 
submitted  to  us  by  the  Chairman  of  the  Berkshire  Quarter 
Sessions,  and  the  question  is  whether  his  direction,  which  he  sets 
out  in  words,  can  in  point  of  law  be  sustained.  That  is  the 
question  which   in  form  the   chairman   has  submitted  to  the 
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judges^  and  that  is  the  only  question  which  I  propose  to  answer        Rbo. 
or  to  discass.     Two  points  were  mftde  in  reference  to  the  chair-       oo%y 
man's  direction.     As  to  the  firsts  I  conceive  it  to  be  established^  Oillllm,  and 
beyond  power  of  any  argament  however  ingenioas  to  raise  a      Tdliy 
doubt^  that^  as  the  combatants  in  a  duel  cannot  give  consent  to        ~^ 

one  another  to  take  away  life^  so  neither  can  the  combatants  in  a        .' 

prize  fight  give  consent  to  one  another  to  commit  that  which  Prizefight^ 
the  law  has  repeatedly  held  to  be  a  breach  of  the  peace.  An  ^^^^^ 
individual  cannot  by  such  consent  destroy  the  right  of  the  Crown 
to  protect  the  public  and  keep  the  peace.  To  the  judgments  of 
my  brothers  Hawkins  and  Cave^  JJ.^  which  I  have  had  the 
advantage  of  reading  on  this  pointy  both  in  their  reasonings  and 
their  conclusions^  I  give  my  entire  assent.  The  judgments  of 
Mathew^  J.  and  PoUock^  B.  do  not^  I  think^  leave  anything 
untouched  on  the  second  pointy  to  which  I  now  proceed.  I 
agree  with  them  entirely^  and  it  is  only  because  of  the  practical 
importance  of  the  question  that  I  do  more  than  simply  express 
my  concurrence.  I  proceed  then  to  the  second  question  which 
remains^  whether  persons  other  than  the  combatants  who  are 
voluntarily  present  at  a  prize  fight^  and  who  are  there  as 
spectators  of  the  fight^  are  also^  in  point  of  law^  guilty  of  an 
assault.  I  mean  by  the  words  "  as  spectators''  persons  who  are 
present  for  the  purpose  only  of  seeing  the  fight;  and  I  have 
stated  the  question  thus  because  I  believe  that  to  be  the  question 
intended  to  be  raised^  and  I  think  it  is  the  question  which  is 
raised^  in  the  case  before  us.  It  is  not  dealing  fairly  with  the 
chairman^  or  with  the  jury^  or  even  with  ourselves^  to  suppose 
that  a  variety  of  questions  so  absurd  that  they  are  answered  by 
mere  statement  were  intended  to  be  put  to  us  when  there  is  a 
real  and  important  question  put  which  is  well  worthy  of  con- 
sideration^ and  as  to  which  no  doubt  there  is  room  for  conflicting 
opinion,  I  do  not  trouble  myself^  therefore^  with  the  question 
whether  the  words  used  would  cover  the  case  of  a  policeman 
present  and  doing  his  best  to  prevent  the  fight;  of  a  man^ 
policeman  or  not^  present  onlv  to  procure  evidence  of  a  breach  of 
the  peace  which  he  is  powerless  to  prevent ;  of  a  passer  by^  on 
foot  or  in  a  carriaffe^  who  stays  long  enough  to  ascertain  the 
character  of  the  fignt^  and  goes  upon  his  way ;  of  some  one  on 
the  outskirts  of  a  crowds  curious  as  to  the  object  of  it^  whose 
shortness  of  stature  is  not  aided  by  anv  firiendly  tree.  If  ever 
these  curious  questions^  or  questions  like  them^  should  arise^  it 
may  be  safely  left  to  juries  or  to  judges  to  solve  them  sensibly. 
The  question  I  am  answering  is  this^  when  there  is  evidence 
uncontradicted  that  a  man  is  a  spectator  of  a  prize  fight^  a 
spectator  only^  if  you  will,  but  a  spectator  in  the  sense  I  have 
defined^  a  person  who  goes  to  see  or  stays  to  see  a  fight^  with  no 
object  but  to  see  it^  does  that  evidence  warrant  a  judge  in 
directing  a  jury  that  such  evidence^  if  they  believe  it^  proves  that 
such  a  person  is  guilty  as  a  principal  in  the  misdemeanour  ?  I 
am    of    opinion   that    such    evidence    does    warrant    a  judge 


abeiting. 
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R^-        in  giving  such  a  direction^  and  tliat  it  is   for  the   prisoner 
OoNKY        ^    show,    if   he    can,    that    the    legal    inference    from    such 

uiLLUM,  )lhd  evidence  ought  not  to  be  drawn  in  his  case.     It  is  not  denied 

TuLLT.       that  there  are  dicta,  nay,  decisions,  of  single  jadges  which  entirely 

]^        support  the  direction  of  the  chairman.     Indeed  his  charge,  as  he 

— 1'       repeats  it  to  us,  is  made  up  of  the  words  of  Patteson,  J.  in  Bex 

Prize  fight-^  V.  Perkins  {ubi  sup.)  and  Littledale,  J.  in  Bex  v.  Murphy  {ubi  sup.). 

^!^.^^  But  it  is  said,  and  it  is  true,  that  these  dicta  or  decisions  are  of 
single  judges  only,  and  that  in  none  of  the  cases  were  the  facts 
exactly  the  same  as  the  facts  in  the  case  before  us.  To  the  first 
objection,  I  reply  that  the  criminal  law  is  built  up  of  the  dicta  of 
single  judges,  and  that  I  feel  no  inclination  to  examine  critically 
and  overrule  a  set  of  decisions  which  seem  to  me  founded  in  g^od 
sense  and  conducive  to  the  public  good.  Practical  wisdom  rather 
than  scientific  exactness  seems  to  me  to  be  the  thing  to  aim  at  in 
a  branch  of  the  law  which  is  concerned  with  the  affairs  of  men 
generally  speaking  in  their  simplest  and  least  complicated  forms. 
Li  such  a  case  as  this  the  spectators  really  make  the  fight; 
without  them,  and  in  the  absence  of  anyone  to  look  on  and 
encourage,  no  two  men,  having  no  cause  of  personal  quarrel, 
would  meet  together  in  solitude  to  knock  one  another  about  for 
an  hour  or  two.  The  brutalising  effects  of  prize  fights  are  chiefly 
due  to  the  crowd  who  resort  to  them,  and  if  I  find  judges  of 
great  reputation  sayinff  in  vaiious  phrases,  and  on  various 
occasions,  what  Littledale,  J.  and  Patteson,  J.  said  in  the  cases  1 
have  mentioned,  and  that,  in  consequence,  the  voluntary  spectators 
of  a  prize  fight  have  been  convicted  of  an  assault,  I  will,  if  I  can, 
affirm  such  a  conviction,  and  uphold  the  authority  of  the  judges 
on  whose  decisions  it  is  based.  I  reply  to  the  second  objection 
that  it  hardly  ever  happens  that  the  circumstances  of  two  cases 
are  exactly  the  same,  but  the  words  of  the  judges  are  general, 
and  will  include  the  case  before  us,  and  that  I  see  no  distinction 
in  principle  between  the  persons  to  whom  the  judges  applied 
their  doctrine  and  the  persons  to  whom  it  is  sought  to  apply  the 
doctrine  here.  If  a  surgeon  who  attends  a  duel  to  save  if  possible 
the  lives  therein  imperilled  attends  it  as  a  criminal,  I  can  see  no 
sort  of  reason  why  the  spectator  of  a  prize  fight  should  not,  if 
there  be  fair  authority  for  the  position,  be  held  as  ffuilty  as  the 
prize  fighters  themselves.  It  must  be  remembered  that  in  all 
these  cases  of  constructive  assaults  and  constructive  felonies  we 
get  beyond  the  region  of  actual  fact  into  that  of  positive  legal 
inference.  A  second  in  a  duel  perhaps  does  no  physical  act  at 
all ;  a  man  who  stands  outside  a  house  while  his  fellow  burglar 
goes  inside  and  is  guilty  of  violence  does  not,  in  actual  £EK)t, 
Break  and  enter ;  yet  such  persons  are  wrongly  or  rightly  held 
as  guilty  as  the  actual  duellist  or  the  actual  burglar.  The  man 
who  keeps  the  ropes,  or  goes  round  to  collect  contributions,  no 
more  really  assaults  anyone  than  a  mere  spectator ;  but  some  of 
my  learned  brothers,  at  any  rate,  would  hold  that  such  men  are 
properly  to  be  held  guilty  of  assault.   Once  granted  that  an  actual 
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physical  participation  in  the  assault  is  not  necessary^  it  seems  to  me        i^- 
that  there  is  no  legal  principle  in  distingoishing  between  one  set       coney 
of  spectators  and  another^  using  the  word  spectator  in  the  sense  Gillum^amd 
which  I  have  above  defined;   and  I  protest  with  all  possible       Tully. 
respect  against  drawing  a  line  which  the   authorities  hitherto        ^^ 

have  not  drawn^  which  I  have  given  my  reasons  for  thinking        

there  is  no  le^  principle  in  drawings  and  which  it  will  I  think  ^^-^^ 
be  very  mischievous  in  practice  to  draw.  I  am  of  opinion  that  abeuUg. 
the  three  prisoners  here  must  be  taken  on  this  evidence  to  have 
been  spectators  of  a  prize  fight  in  the  above-mentioned  sense ; 
that  the  authorities  show  that  such  spectators  are  guilty  of  assault^ 
and  that  therefore  the  direction  of  the  chairman  was  correct^  and 
the  conviction  should  be  affirmed.  It  is  true  that  the  jury  have 
expressed  their  opinion  that  they  did  not  aid  or  abet^  but  then^ 
as  they  found  the  prisoners  guilty,  they  must  be  taken  to  have 
meant  that  the  prisoners  did  not  do  any  outward  act  of  aiding  or 
abetting ;  which  for  the  reasons  I  have  already  given  appears  to 
me  immaterial. 

Cwivictioib  quashed. 

Solicitors  for  the  prisoners,  Manjoaon  and  Awdry,  Great  Marlow. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treaev/ty. 
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Satwrday,  March  4,  1882. 

(Before  Sir  Hsnbt  Hawkins.) 

Reo.  v.  Maggie  Nattrass. 

Arsoji — Setting  fire  to  things  in  a  building  under  siich  circum- 
stances that  if  the  building  were  thereby  set  fire  to,  the  offence 
would  amount  to  felony — 24  ^'  25  Vid,  c.  97,  s,  7. 

A  servant  girl  entered  an  her  service  on  the  2nd  day  of  January, 
and  on  the  10th  received  notice  to  leave  at  the  end  of  one  month. 
On  the  Ibth  a  sheet  wa^  discovered  burning  on  a  chair  in  front 
of  but  four  feet  from  the  kitchen  fire.  The  girl  was  in  the 
kitchen,  and  either  could  not  or  would  "not  give  any  a^ccotmt  of 
the  occurrence.  Later  in  the  same  day  the  prisoner's  apron  wa^.an 
fire,  although  it  was  hanging  on  the  hitclien  wall,  ten  feet  away 


74  CRIMINAL   LAW   CA8ES. 

Rw»*  frcmi  the  fire.     At  5  p.m,  on  the  same  day  there  was  a  third  fire, 

Maggie  ^^  ^  ^  P''"^'  ^^^  ^^^  ^^^  bedditig  in  the  nursery  were  on  fire, 

Nattrass.         the  girl  heing  there  at  the  time.     No  part  of  the  house  was 
—  actually  burnt. 

'        Held  that,  upon  ths  above  facts  the  girl  could  not  he  indicted  for 

Setting  jire  to      the  felony  Under  24  8(  26  Vict.  c.  97,  s.  7,  for  setting  fire  to 
'^r^J^  "         ^/i-mj's  in  a  building  under  such  circumstances  that  if  the  building 
'"^'       ■    tvere  thereby  set  fire  to  would  amount  to  felony . 

If  a  person  maliciously,  with  intent  to  injure  another  by  merely 
burning  his  goods,  sets  fire  to  such  goods  in  his  house,  that  does 
not  amount  to  a  felony  under  24  ^  25  Vict.  c.  97,  s.  7,  even 
although  the  house  catches  fire,  unless  the  circumstances  are  such 
as  to  show  that  the  person  setting  fi/re  to  the  goods  knew  that  by 
so  doing  he  would  probably  cause  the  house  also  to  take  fire,  and 
was  reckless  whether  it  did  so  or  not ;  in  which  case  tJiere  would  he 
abundant  evidence  that  he  intended  to  bring  about  the  probable 
consequence  of  his  act,  viz.,  the  burning  of  the  house. 

THE  prisoner,  a  girl,  entered  the  service  of  the  prosecutor  on 
the  2nd  day  of  January  last,  and  on  the  10th  she  received 
notice  to  leave  at  the  expiration  of  one  month. 

On  the  15th  day  of  January,  about  9  o'clock  in  the  morning, 
it  was  discovered  that  a  sheet  placed  over  a  chair  in  front  of  the 
kitchen  fire^  from  which,  however,  it  was  four  feet  distant^  was 
burning. 

The  prisoner  was  in  the  kitchen  at  the  time,  and  either  could 
not  or  would  not  give  any  account  of  the  occurrence. 

At  a  later  hour  of  the  same  day  the  prisoner's  apron  was  on 
fire,  although  it  was  hanging  on  the  kitchen  wall  at  a  distance 
of  ten  feet  from  the  kitchen  fire.  At  5  o'clock  in  the  afternoon 
there  was  a  third  fire,  and  at  7  o'clock  the  prosecutor,  on  going 
into  the  nursery,  where  the  prisoner  was  sitting,  found  the  bed 
and  bedding  in  flames.  The  fire  was  on  the  top  of  the  bed,  and 
near  the  middle  of  it. 

No  portion  of  the  house  was  actually  burnt. 

Upon  these  facts  the  prisoner  was  indicted  {inter  alia)  under 
sect.  7  of  24  &  25  Vict.  c.  97,  for  feloniously  setting  fire  to  certain 
things  in  a  dwelling-house,  under  such  circumstances  that  if  the 
house  had  been  thereby  set  fire  to,  the  offence  would  amount  to  a 
felony. 

Bumie  was  counsel  for  the  prosecution,  and  Thome  Cole  for  the 
prisoner. 

Sir  HsNBY  Hawkins. — In  this  case  no  portion  of  the  house  was 
actually  burnt,  therefore  you  must  fall  back  upon  that  count  of 
the  indictment  which  is  based  on  sect.  7  of  24  &  25  Vict.  c.  97. 
The  mere  setting  fire,  even  maliciously,  to  an  article  in  a  house,  so 
as  to  imperil  the  house  without  an  intention  so  to  imperil  it,  will 
not  do.  There  must  be  an  intent,  or  something  from  which  an 
intent  may  be  inferred,  to  injure  the  house  by  burning  it.  A 
mere  intent  to  injure  the  owner  by  destroying  his  goods  and 
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chattels  in  the  hoase  is  not  sufficient.    Prior  to  the  passing  of  the        Rk- 
14  &  15  Vict.  c.  19,  the  third  section  of  which,  thougli  in  some-      maooib 
what  different  language,  was  re-enacted  by  the  ^th  section  of  24     nattrass. 
&  26  Vict.  c.  97,  to  set  fire  to  goods  in  a  house  with  the  express        -— 
intention  of  burning  the  house,  amounted  merely  to  a  mis-  ' 

demeanour,  namely,  an  attempt  to  commit  the  crime  of  arson.  Setting  jire  to 
unless  indeed  some  part  of  the  house  was  actually  burnt,  in  which    i/?^ !"  " 
case  the  crime  of  course  amounted  to  arson.     One  great  object  of       *" '  *"^' 
this  section  was  to  make  such  an  attempt  to  bum  the  house  by 
setting  fire  to  the  goods  in  it,  a  felony,  ecmal  in  gravity  to  arson 
itself,  and  not  a  mere  misdemeanour.     If  a  person  maliciously, 
with  intent  to  injure  another  by  merely  burning  his  goods,  sets 
fire  to  such  goods  in  his  house,  that  does  not  amount  to  a  felony, 
even  although  the  house  catches  fire,  unless  the  circumstances 
are  such  as  to  show  that  the  person  setting  fire  to  the  goods  knew 
that  by  so  doing  he  would  probably  cause  the  house  also  to  take 
fire,  and  was  reckless  whether  it  did  so  or  not,  in  which  case  there 
would  be  abundant  evidence  that  he  intended  to  bring  about  the 

Erobable  consequence  of  his  act,  namely,  the  burning  of  the 
ouse.  The  evidence  in  this  case  shows  a  mischievous  disposition 
on  the  part  of  the  prisoner  to  destroy  the  goods,  and  not  the 
house,  and  for  this  offence  she  may  and  ought  to  be  punished,  but 
not  upon  this  indictment. 

Not  guilty. 


CENTRAL  CRIMINAL  COURT. 

Monday,  March  6,  1882. 

(Before  Sir  Hbnby  Hawkins.) 

Rbo.  v.  Harris  and  Atkins. 

Arson — Setting  fire  to  a  picture  frame  in  a  honse,  and  so  setting 
fire  to  thefioor  of  the  house — Intent — 24  ^  25  Vict.  c.  97,  s,  7. 

The  prisoner  was  indicted  under  24  ^  25  Vict.  c.  97,  s.  7,  for 
wilfully  and  maliciously  setting  fire  to  a  picture  frame  m  a 
building  under  such  circumstances  that  if  the  building  were 
thereby  set  fire  to  would  amount  to  a  felony.  The  jury  found 
that  the  prisoner  did  not  set  fire  to  the  house  apart  from  the 
frame;  that  he  did  set  fire  to  the  frame];  that  the  probable 
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^«*-  result  would  be  setting  fire  to  the  fijoor  of  the  house ;  that  he 

iJARRiti  AND  ^^  ^*^^  intend  to  set  fire  to  tlie  house  ;  that  he  tvcis  not  aware 

ATKI.N8.  that  what  he  did  would  probably  set  the  house  on  fire^  and  so 

188^  *^«^^^^  ^^^  (^w^wer ;  and  that  he  was  not  reckless  or  indifferent 

1'  whether  the  house  was  set  on  fire  or  not. 

Setting  fire  to  Upon  these  fi/ndings  a  verdict  of  Not  Ouilty  wa^  directed  by  the 

W«  in  a  judge. 

'T^HE  prisoners  were  indicted  for  feloniously  setting  fire  to  a 
-L  dwelling-house.  There  was  also  a  count  under  24  &  25 
Vict.  c.  97^  s.  7^  charging  them  with  feloniously  setting  fire 
to  a  picture  frame  in  the  house  under  such  circumstances  that  if 
the  building  were  thereby  set  fire  to^  the  offence  would  amount 
to  a  felony. 

Harris  was  a  workman  employed  with  others  in  painting  and 
decorating  108^  Lancaster  Qate^  the  dwelling-house  of  a  Mr. 
AUcrofb.  In  the  house  there  was  a  valuable  painting  known  as 
''The  Monarch  of  the  Meadows/'  which  for  safety  had  been 
taken  from  the  room  in  which  it  usually  hung  and  placed  on  the 
floor  against  the  hall  in  an  adjoining  boudoir.  On  the  evening 
of  the  12th  day  of  September,  1881,  the  painting  was  safe.  Next 
morning  at  half*past  six  it  was  discovered  that  the  floor  of  the 
boudoir  was  in  names.  The  paintinff  was  gone.  It  had  been 
cut  out  of  the  frame  and  stolen.  The  picture  frame  was  very 
much  charred,  and  the  planks  and  joists  on  which  it  stood  were 
burnt  through  to  a  considerable  extent. 

It  was  proved  that  the  prisoner  Harris  had  been  working  on 
the  premises  during  the  whole  of  the  12th  day  of  September,  and 
that  it  was  his  duty  each  night,  at  six  o'clock,  to  leave  the  house. 
He  had  ample  opportunity,  however,  of  concealing  himself  on  the 
premises  all  night  if  he  chose  to  do  so. 

The  prosecution  alleged  that  Harris  had,  on  the  12th  day  of 
September,  remained  on  the  premises  after  his  fellow-workmen 
were  gone ;  that  he  had  cut ''  The  Monarch  of  the  Meadows,''  out 
of  the  frame  and  carried  it  away ;  and  that  for  the  purpose  of 
concealing  this  larceny,  and  of  leading  the  owner  to  suppose 
that  the  painting  had  been  accidentally  burnt,  he  bad  either  set 
fire  to  that  part  of  the  floor  of  the  boudoir,  which  was  under  the 
picture,  with  a  view  to  the  destruction  of  the  frame,  or  had  placed 
some  inflammable  substance  under  the  frame,  and  set  fire  to  it 
and  the  frame  with  a  view  to  bum  the  frame,  and  that  the  fire 
communicated  with  and  burnt  the  floor  as  well. 

Fulton  and  Wedderburn  were  counsel  for  the  prosecution. 

No  counsel  appeared  for  the  prisoners. 

There  was  no  evidence  against  Atkins. 

Sir  Hjenbt  Hawkins,  to  the  jury. — If  you  find  that  the  floor  of 
the  house  was  wilfully  set  fire  to  by  ELarris  for  the  purpose  of 
leading  the  owner  of  the  painting  to  suppose  that  his  picture  had 
been  destroyed  by  fire,  and  of  destroying  all  evidence  of  the  fact 
that  it  had  been  stolen,  you  ought  to  find  him  guilty  of  arson. 
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Again^  if  you  think  tliat  the  prisoner  set  fire  to  the  frame  of  the        Rn>* 
picture  with  a  knowledge  that  in  all  probability  the  house  itself   hahwb  and 
would  thereby  be  set  on  fire^  and  that  he  was  reckless  and  utterly      Atkins. 

indifferent  whether  the  house  cauffht  fire  or  not,  that  is  abundant        

evidence  from  which  you  may,  if  you  think  fit,  draw  the  inference 

that  he  intended  the  probable  consequences  of  his  act,  and  if  you  Setting  fire  to 

draw  that  inference,  then,  inasmuch  as  the  house  was  in  fact  set    ^o«&  *«  « 

on  fire  through  the  medium  of  the  picture  frame,  the  prisoner's         ^^^ 

crime  would  be  that  of  arson.     I  will  also  add  that  even  if,  under 

the  last  mentioned  circumstances  the  house  had  not  been  actually 

set  on  fire  there  would  be  evidence  of  a  felony  under  sect.  7  of 

the  24  &  25  Yict.  o.  97.     But  if  you  come  to  the  conclusion  that 

he  merely  set  fire  to  the  frame  with  the  intent  to  destroy  it  alone, 

never  contemplating  or  supposing  that  the  probable  consequences 

of  that  act  might  be  that  the  house  would  take  fire— -the  mere  fact 

that  he  wickedly  fired  and  intended  to  burn  the  frame,  and  that 

the  fire  extended  to  the  house  and  burnt  it  against  his  will,  would 

not  constitute  the  crime  of  arson. 

The  cases  referred  to  were  R,  v.  Ohild  (L.  Rep.  1  C.  C.  Rep.  307 ; 
12  Cox  C.  C.  64),  E.  V.  Batstone  (10  Cox  C.  C.  20) ;  Beg.  v. 
Heseltine  (12  Cox  C.  C.  404)  ;  R.  v.  Nattrass,  ante,  p.  73). 

The  Jury,  in  reply  to  questions  left  to  them,  found  that  the 
prisoner  did  not  set  fire  to  the  house  apart  from  the  frame ;  that 
he  did  set  fire  to  the  frame ;  that  the  probable  result  would  be 
setting  fire  to  the  floor ;  that  he  did  not  intend  to  set  fire  to  the 
house ;  that  he  was  not  aware  that  what  he  did  would  probably 
set  fire  to  the  house  and  so  injure  the  owner  thereof;  and  that  he 
was  not  reckless  and  indifierent,  whether  the  house  was  set  fire  to 
or  not. 

Upon  these  findings  his  Lordship  directed  a  verdict  of 

Not  guilty. 


78  CRIMINAL  LAW  CASES. 


freUttH* 


HIGH    COURT    OP    JUSTICE. 
QUEEN'S   BENCH  DIVISION. 

January  19  and  21^  1882. 
(Before  May,  C.J.  and  Babry,  J.) 

Reg.  (on  the  prosecution  of  Reynolds)  v.  The  Justices  op  the 

County  of  Cork,  (a) 

Oertiorari — Sureties  to  be  of  good  behaviour — 34  Edw.  3,  c.  1 — 
Jurisddction  of  ma^giatrates — Evidence — Affidavit. 

H,  R.,  at  the  execution  of  an  Iwbere  to  enforce  imyment  of  rent, 
addressed  a  number  of  persons,  including  the  tenant  under 
eviction,  as  follou*s  :  "  Pay  no  rent  to  the  landlord.  We  will 
make  you  right  about  the  land ;  we  will  build  you  a  house  at 
any  expense,  and  make  you  comfortable  during  the  winter."  A 
summons  was  issued  against  H.  R.,  calling  on  her  to  show  cause 
why  she  should  not  be  bound  over  to  be  of  good  behaviour,  and 
at  the  hearing  of  the  summons  H.  R.  was  ordered  to  find  bail  to 
be  of  good  behaviour  for  six  months,  and  in  default  to  be 
imprisoned  for  one  month.  She  refused  to  give  bail  and  wa^ 
axxordingly  imprisoned  for  one  month. 

Held,  on  motion  to  show  cause  against  a  conditional  order  for  a  writ 
of  certiorari,  that  the  justice  had  jurisdiction  to  make  the  order. 

Held  also  that  tlie  court  would  not  allow  the  evidence  given  in  the 
court  below  to  be  supplemented  by  affidavit  of  other  facts  that 
occurred  at  the  execution  of  the  hcAei'e. 


MOTION  to  make  absolute  a  conditional  order  for  certiorari 
to  bring  up 
made  by  Mr.  E.  B.  Warburton,  one  of  the  justices  of  the  county 


to  bring  up  for  the  purpose  of  being  quashed  an  order 


of  Cork,  ordering  Miss  Hannah  Reynolds  to  be  bound  to  her 
good  behaviour  for  six  months,  herself  in  50Z.  and  two  sureties 
in  25Z.  each,  or  in  default  to  be  imprisoned  in  the  county  of  the 
city  of  Cork  gaol  for  a  period  of  one  month. 

It  appeared  from  informations  that  on  the  1st  day  of  December^ 
1881,  the  sheriflf  of  the  County  of  Cork  proceeded  to  execute 

(a)  Reported  by  Jombs  H.  Stavelet,  Esq.,  Barrister-atrLaw. 
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writs  of  habere  issaed  against  two  tenants  of  the  Earl  of  Bantry        Riq. 
in  actions  of  ejectment  for  nonpayment  of  rent.     The  sheriff  was  -     ^' 
protected  by  a  large  force  of  police^  and  Mr.  E.  B.  Warbnrton^  a      qf  tbb 
magistrate  for  the  coanty>  was  also  present.      The  first  writ  was    Oouirrr  of 
daly  executed^  and  the  sheriff  then  went  to  the  hoase  of  the       ^"'^^ 
second  tenant^  one  Catherine  Murphy^  still  accompanied  by  the        i882. 

G»lice  and  the  magistrate.     On  arriving  at  the  hoase  of  Catherine        -; — 
orphy  they  found  Miss  Reynolds  sorrounded  by  a  crowd  of  ^JT??  -^^ 
Eersons,  and  amongst  them  the  tenant   Catherine  Murphy  and ^^indting^^^t 
er  son,  to  whom  she  addressed  the  following  words  :  "  Pay  no    to  pay  rent. 
rent  to  the  landlord.     We  will  make  you  ri^t  about  the  land. 
We  will  build  you  a  house  at  any  expense,  and  make  you  com- 
fortable during  the  winter.'^     The  same  day  informations  were 
sworn  before  Mr.  Warbnrton,  who  on  the  2nd  day  of  December, 
1881,  issued  a  summons  requiring  Miss  Reynolds  to  attend  at 
Castletown  Berehaven  Courthouse,  in  the  said  county,  on  the  9th 
day  of  December,  1881,  as  a  defendant,  by  reason  that  a  com- 
plaint had  been  made  to  him  that  she  was  guilty  of  aiding  and 
abetting  an  unlawful  and  criminal  conspiracy  for  preventing  the 
payment  of  all  rent,  by  inducing  a  tenant  of  the  Earl  of  Bantrv, 
named  Catherine  Murphy,  not  to  pay  her  rent.     Miss  Reynolds 
attended  accordingly  on  the  9th  day  of  December,  1881,  when 
the  hearing   of    the   summons    was    adjourned  until  the   23rd 
day  of  December,  1881,  and  after  the  adjournment  of  the  hear- 
ing of  that  summons  Miss  Reynolds  was  served  with  a  second 
summpns,  which,  after  stating  that  Miss  Reynolds  did  unlawfully 
incite  one  Catherine  Murphy,  a  tenant  of  the  Earl  of  Bantry,  to 
refuse   to  pay  rent  lawfully  due  by  her   to  the  said  landlord, 
required  her  to  show  cause  why  she  should  not  be  bound  over 
with  solvent  sureties  to  be  of  good  behaviour  for  six  months,  or 
in  default  be  committed  to  prison,  and  which  summons  was 
returnable    immediately,  and    the    hearing  whereof    was    also 
adjourned  to  the  23rd  day  of  December,  1881.     Miss  Reynolds 
again  attended  on  the  23rd  day  of  December,  1881,  the  day 
appointed  for  the  hearing  of  both  summonses,  when  the  first 
summons  was  not  proceeded  with,  and,  when  she  required  that 
it  should  be  proceeded  with  or  dismissed,  the  magistrate  (Mr. 
Warburton)  refused  to  make  any  order  thereon  but  that  of 
'' withdrawn.' '    The  second  summons  was  then  proceeded  with, 
and   Miss   Reynolds   was   ordered  to   be   bound   to  her  good 
behaviour  for  six  months,  herself  in  50Z.,  and  two  sureties  in 
25Z.  each,  or  in  default  to  be  imprisoned  for  one  month.      She 
refused  to   give   the  required   bail,  and  was  accordingly  com- 
mitted to  prison  for  one  month.     Mr.  Warburton,  the  magistrate 
present  at  the  evictions,  was  the  only  magistrate  who  heard  the 
summonses  on  the  9th  and  23rd  days  of  December,  1881.     A 
conditional  order  for  a  certiorari  to  quash  the  order  made  by  Mr. 
Warburton  having  been  obtained  on  behalf  of  Miss  Reynolds. 

The  Attomey-Qeneral  (with  him  the  Solicitor-Oeneral,  James 
Murphy,  Q.C.,  and  Edward  Sullivan)  showed  cause. — This  is  not 
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Rbo.        a  conviction ;  it  is  not  an  adjadication^  and  therefore  no  panish- 
ThkJustiobb  ™®^*  follows.      It  was  simply  an  application    to    bind    Miss 
OF  THB      Reynolds   over  to  be   of  good  behaviour.     Sureties  for   good 
CouNTT  OF    behaviour  may  be  required  by  magistrates.      This  jurisdiction 
^2!!^'       originated  with  their  commission^  which  enabled  them  to  deal  in 
1882.        such  a  manner  with  certain  matters  not  offences  either  by  statute 
__        or  common  law.     The  first  statute  deeding  with  the  subject  was 
Q^Ma^r  *^®  ^^  ^^^*  8,  c.  1.    By  that  statute  justices  are  empowered  {inter 
--Inciting  not  ^^)  '^to  take  of  all  them  that  be  not  of  good  fame  where  they 
to  pay  rent,    shall  be  found  sufficient   surety  and  mainprize  of  their   good 
behaviour  towards  the  Eang  and  his  people^  ...  to  the  intent 
that  the  people  be  not  by  such  rioters  troubled  nor  indamaged^ 
nor  the  peace  blemished.^'     As  to  the  cases  within  the  jurisdic- 
tion of  the  justices  see  Hawkins'  Pleas  of  the  Crown^  by  Leach 
(7th  edit.),  bk.  1,  c.  61,  ss.  2,  8,  4;   Levinge's  Justice  of  the 
Peace,  249 ;   Dalton's  J.  P.,  c.  123 ;   5  Burn's  Justice,  760  (last 
edit.)     In   Eaylock  v.  Sparke  (1  El.  &  Bl.  471)  it  was  held  that 
a  justice  has  jurisdiction  to  require  sureties  for  good  behaviour  of 
a  person  charged  before  him  on  information  with  having  pub- 
lished a  libel  calculated  to  provoke  a  breach  of  the  peace.     All 
the  questions  as  to   the  cases  in  which  magistrates   may  and 
ought  to  exercise  their    jurisdiction    resolve  themselves    into 
matters  of  fact.     The  affidavit  upon  which  the  conditional  order 
was  obtained  shows  that  Miss  Reynolds  was  a  complete  stranger 
to  the  locality%     The  Attorney-General  proposed  to  read  an 
affidavit  of  Mr.  Warburton,  the  magistrate  who  made  the  order, 
and  who  was  present  at  the  eviction,  as  to  what  occurred  upon 
that  occasion,  contending  that  the  affidavit  might  be  read  on  the 
grounds,  first,  that  the  evidence  in  the  case  identified  him  as 
being  present  at  the  occurrence ;  and,  secondly,  that  the  condi- 
tional order  was  obtained  on  the  grounds  {inter  alia)  that  there 
was  no  evidence  to  justify  the  order  made  by  Mr.  Warburton. 

(yRiordan,  Q.O.,  for  Miss  Reynolds,  objected  to  the  affidavit 
being  used,  and  insisted  that  the  evidence  given  before  the 
magistrate,  and  nothing  else,  could  be  relied  upon. 

lie  Attomey^Oeneral. — If  Mr.  Warburton  had  thought  it 
right  so  to  do,  he  might  have  committed  Miss  Reynolds  eo 
instanti,  and  out  of  sessions,  for  what  took  place  in  his  presence ; 
but  he  did  not  do  so,  and  then  she  was  afterwards  brought  before 
him  for  what  had  occurred  upon  that  occasion. 

Babbt,  J. — ^To  use  this  affidavit  would  be  inconvenient,  and 
contrary  to  the  practice  of  this  court,  which  confines  parties  to 
the  evidence  given  before  the  magistrate. 

The  Attorney-^  Oeneral. — I  will  not  press  the  matter.  [Pro- 
ceeding with  his  argument,  the  Attorney-General  continued :] 
On  the  evidence  before  the  magistrate  he  had  to  determine 
whether  the  words  used  were  not  pregnant  with  what,  in  his 
opinion,  rendered  it  necessary  to  bind  Miss  Reynolds  to  be  of 
good  behaviour.  Magistrates  are  justified  in  putting  a  reason- 
able meaning  on  language  used  :    {Bex  v.  Tregarthen,  5   B.  & 
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Ad.   678.)      A   conspiracy  amongst  tenants  not   to   pay  rents        Rbo. 
would  be  an  offence^  and  to  advise  persons   to  join  in  such  a  -,     ^''• 
conspiracy    would    be  a  misdemeanour ;   this   is   just  on   the     "f  tm°'" 
border  line.     The  court  will  take  cognisance  of  the  state  of  the    GooNTr  of 
country.  ^^^ 

D.  O'Biordan,  Q.C.  (with  him  Philip  A.  White)  for  Miss  i882. 
Reynolds. — This  is  not  the  case  of  a  person  apprehensive  of  a  - — 
breach  of  the  peace^  and  making  an  information  to  prevent  it.  ^^T^^  '^^^' 
See  5  Burn's  Justice  of  the  Peace,  764  and  following  pages,  as  ^H^ncUinJ^^uot 
to  the  cases  coming  under  the  84  Edw.  8,  c.  1.  Both  sum-  to  pay  rent. 
mouses  were  issued  on  the  same  informations.  The  complaint 
is  not  by  an  individual  injured  by  the  act :  see  forms  at  page 
764  of  5  Bum's  Justice  of  the  Peace.  When  the  summons  is 
for  breach  of  the  peace  it  is  by  the  individual  injured,  but  under 
the  statute  of  Edward  it  may  be  taken  out  by  any  person.  There 
is  no  evidence  that  there  was  any  rent  due,  or  that  the  eviction 
was  for  nonpayment  of  rent.  The  order  we  complain  of  is  an 
adjudication,  and  should  be  upon  sufficient  evidence  to  prove 
cause  for  it :  (2  G-abbett's  Criminal  Law,  122  and  123,  and  5 
Burn's  Justice  of  the  Peace  by  Chitty,  1219  and  1220.)  The 
magistrate  could  not  be  justified  in  refusing  bail  because  of  the 
political  opinions  of  the  proposed  sureties :  {Beg.  v.  Badger,  1 
Dav.  &  Mer.  375,  381.)  It  is  not  criminal  to  induce  persons 
to  leave  their  employment :  {Lumley  v.  Oye,  2  Ell.  &  Bl.  216.) 
The  magistrate  should  have  adjudicated  upon  the  charge  of 
inciting  not  to  pay  rent,  but  he  did  not :  (/Z.  v.  Dunn,  12  A.  & 
E.  599.)  The  case  is  without  precedent,  and  it  is  an  indirect 
way  of  doing  what  they  could  not  otherwise  do.  If  the  words 
do  not  come  within  the  statute  of  Edward,  the  conviction  can- 
not be  maintained;  it  does  not  come  under  the  magistrate's 
commission  of  the  peace.  ''Evil  fame"  under  the  statute  of 
Edw.  8  must  be  an  evil  fame  recognised  by  the  law.  The 
discretion  of  the  magistrate  must  be  a  legal  discretion.  The 
direction  not  to  pay  rent  must  be  given  to  the  tenant.  There 
was  no  evidence  of  any  illegal  tendency.  If  there  was  any 
o£fence  it  would  come  under  the  38  &  39  Vict.  c.  86,  s.  7. 

Our.  adv.  vult. 

Jan.  21. — ^May,  C.J. — ^This  case  came  before  the  court  upon 
motion  to  show  cause  against  the  making  absolute  a  conditional 
order  which  had  been  obtained  for  a  certiorari  to  bring  up  and  quash 
an  order  of  the  23rd  day  of  December,  1881,  made  by  Mr.  E.  B. 
Warburton,  a  magistrate  of  the  county  of  Cork,  By  that  order, 
which  recited  a  complaint  that  one  Hannah  Beynolds  had  unlaw- 
fully incited  one  Catherine  Murphy,  a  tenant  of  the  Earl  of 
Bantry^  to  refuse  to  pay  rent  due  by  her  to  her  said  landlord,  it 
was  ordered  that  the  said  Hannah  Reynolds  should  be  bound  to 
her  good  behaviour  for  six  months,  herself  in  502.  and  two  sureties 
in  251.  each,  or  in  default  should  be  imprisoned  for  one  month. 
This  order  was  made  by  the  magistrate  upon  sworn  informations, 
and  also  upon  oral  evidence  of  witnesses  who  were  examined 
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Hsa.  before  him  and  oross-examined  on  the  part  of  the  respondent 
Thb  JosnctB  2*^^*^  Reynolds.  The  material  facts  and  cironmstanoes  as  they 
OF  THE  appear  upon  sach  information  and  evidence  appear  to  be  sabstan- 
CouNTY  OP  tially  as  follows :  On  the  1st  day  of  December,  1881,  the  sheriff 
^^"^'  proceeded  to  execute  writs  of  habere  which  had  issued  against 
1882.  two  tenants  of  the  Earl  of  Bantry  residing  in  the  parish  of  Kil- 
-: —  Catherine,  in  the  county  of  Cork,  in  actions  of  ejectment  for 
wd^bXwiovr  nonpayment  of  rent.  The  sheriflF  and  his  officers  were  accom- 
-- inciting  not  panied  by  an  armed  force  for  their  protection,  and  also  by  the 
to  pay  rtnt^  same  magistrate,  Mr.  E.  B.  Warburton,  whose  presence  was 
considered  necessary  in  order  to  assist  in  keeping  the  peace  in 
case  of  disturbance.  It  appears  that  on  the  4th  day  of  March, 
1881^  the  district  in  question  had  been  prescribed  under  the  Act 
for  the  better  Protection  of  Person  and  Property  in  Ireland, 
which  circumstance  serves  to  account  for  the  precautions  thus 
taken.  The  officers  of  the  law  executed  the  writ  in  the  case  of 
one  of  the  tenants  without  disturbance,  the  respondent  Hannah 
Reynolds  being  present.  They  then  proceeded  towards  the 
holding  of  the  other  tenant,  the  said  Catherine  Murphy,  but  it 
appears  that  the  respondent,  accompanied  by  a  crowd  of  men, 
women,  and  children,  arrived  at  the  farm  of  the  second  tenant 
before  the  officers  of  the  law,  and  then,  upon  their  arrival,  in  the 
presence  of  the  magistrate  and  the  legaJ  officials,  addressed  a 
crowd  which  was  there  assembled,  and  which  included  the  tenant 
Catherine  Murphy,  her  son,  and  other  persons,  some  of  them 
the  wives  of  neighbouring  farmers,  to  the  following  effect : 
"  Pay  no  rent  to  the  landlord.  We  will  make  you  right  about 
the  land.  We  will  build  you  a  house  at  any  expense  and 
make  you  comfortable  during  the  winter.''  To  understand 
&nd  appreciate  the  meaning  and  tendency  of  language  such 
as  this,  it  is  proper  to  consider  some  of  the  circumstances 
which  preceded  and  surrounded  the  occasion.  It  is  perfectly 
well  known,  and  this  court  in  particular  has  judicial  notice, 
that  for  a  considerable  time  there  had  existed  in  Ireland  a 
certain  society  called  the  National  Land  League ;  and  it  had  been 
alleged  that  such  society  consisted  of  a  number  of  persons  acting 
in  combination  for  the  purpose  of  inducing  tenants  in  this  country 
not  to  pay  either  wholly  or  partially  to  their  landlords  rent  which 
they  had  contracted  to  pay,  such  tenants  at  the  same  time  retain- 
ing their  holdings.  The  judges  of  this  court  who  presided  at  the 
recent  trial  of  Reg.  v.  Pamell  laid  it  down  as  clear  and  undoubted 
law  that  persons  confederating,  together  for  such  a  purpose  were 
guilty  of  a  criminal  conspiracy;  that  exposition  of  the  law  was 
scarcely  questioned  by  the  traversers  or  their  counsel,  and  I 
apprehend  that  no  doubt  exists  in  the  mind  of  any  lawyer  on  the 
authorities  both  in  England  and  Ireland  that  the  law  was  so 
correctly  stated.  It  appears  that  on  the  20th  day  of  October, 
1881,  a  proclamation  was  issued  by  his  Excellency  the  Lord 
Lieutenant  of  this  country  which,  after  stating  to  the  effect  that 
an  association  calling  itself  the  Irish  National  Land  League  had 
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existed  for  some  time  assuming  to  interfere  with  the  Qaeen's        Rkg. 
sabjects  in  the  free  exercise  of  their  lawful  rights^  and  especially  j,^  juoticbb 
to  control  the  relations  of   landlords  and  tenants   in   Ireland^      of  ihb 
among  other  things  seeking  to  deter  the  Queen's  subjects  from    County  of 
fulfilling  their  contracts^  and  that  the  said  association  had  avowed       ^o^^ 
its  purpose  to  be  to  prevent  the  payment  of  all  rent^  contained  a        i882. 
warning  to  all  persons  that  such  association  was  illegal^  and  that        -; — 
they  should  disconnect  themselves  from  the  same^  and  a  declara-  ^'J/^'^awmir 
tion  that  the  resources   of  Government  would  be   employed  to  l^indting  not 
enforce  the  fulfilment  of  all  lawful  obligations ;  and  all  loyal  and   ^o  pay  rent. 
well-affected  subjects  were  thereby  called  upon  to  aid  the  Crown 
in  maintaining  and  upholding  the  authority  of  the  law.     This 
proclamation  could  not  have  the  effect  of  establishing  proposi- 
tions of  law  or  the  existence  of  matters  of  fact^  but  it  certainly 
did  convey  such  a  warning  as  ought  to  have  induced  well-disposed 
and  loyal  persons  to  refrain  from  engaging  in  conduct  such  as 
was  therein  characterised  and  treated  as  illegal;  and  such  an 
injunction  as  it  would  be  the  duty  of  all  magistrates  and  persons 
in   legal  authority  to   obey.      Under  these   circumstances   the 
officers  of  the  law  being  engaged  in   the   execution   of  legal 
process  to  enforce  the  payment  of  rent^  the  respondent  thought 
fit  in  the  presence  of  the  magistrate  to  address  the  tenant  and  a 
mixed  crowd  of  persons  to   the  effect  above  described.      She 
appears  to  have  been  entirely  unconnected  with  the  tenant^  and 
apparently  came  to  the  spot  accompanied  by  the  crowd  which 
attended  her  for  the  sole  purpose  of  interrupting  the  legal  pro- 
ceedings which  were  taking  place ;  she  came  apparently  as  the 
emissary  and  agent  of  a  plurality  df  persons  in  possession  of 
funds  applicable  to  the  fulfilment  of  the  promises  she  held  out  to 
the  tenant.     The  language  ''  We  will  make  you  right  about  the 
land  and  we  will  build  you  a  house''  pointed^  I  think^  tolerably 
clearly  to  the  existence  of  some  body  of  persons  whose  repre- 
sentative she  was.     The  magistrate  by  whom  such  language  was 
heard^  or  who  was  satisfied  upon  proper  evidence  that  it  had  been 
used,  had,  in  my  judgment,  cogent  reason  for  inferring  that  the 
respondent  in  thus  exhorting  and  encouraging  the  tenant  to  pay 
no  rent  was  acting  ic  unlawful  concert  and  combination  with  some 
association  of  persons,  and  in  concluding  that  it  was  his  duty  by 
all  legal  means  to  prevent  the  repetition  by  her  of  similar  conduct. 
Now,  with  respect  to  the  legal  aspect  of  the  case,  and  the  juris- 
diction of  magistrates  to  make  orders  to  give  security  for  good 
behaviour,  I  do  not  think  it  necessary  to  refer  at  length  to  the 
comments  of   Hawkins,   Dalton,   Bacon's   Abridgment,   Bum's 
Justice  of  the  Peace,  and  other  books  on  the  subject.     Upon  an 
elementary  matter  of  this  nature  it  is,   I    think,   abundantly 
snfficient  to  refer  to  Blackstone,  who  discusses  the  subject  in  the 
4th  book  and  chap.  18  of  the  old  editions.     "  Preventive  justice," 
he  there  tells  us,  ^'  consists  in  obliging  those  persons  whom  there 
is  probable  ground  to  suspect  of  future  misbehaviour  to  stipulate 
with  and  to  give  full  assurance  to  the  public  that  such   offence 
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^M'       as   is  apprehended    shall  not   happen    by  finding  pledges    or 

Thb  Jubtiom  ^^^'^^^^^^  ^^^  keeping  the  peace  or  for  their  good  behaviour.'^ 
OF  THB      This    requisition     of    sureties    mast     be    understood     rather 
CouKTT  or   as  a  caution   against  the  repetition  of   the  offence  than   any 
^^^       immediate   pain   or  punishment.      This   caution   is   such   as  is 
1882.       intended  merely  for  prevention  without  any  crime  actually  com- 
-: —        mitted  by  the  party,  but  arising  only  from  a  probable  suspicion 
J^^Maviour  ^^^^  Bome  crime  is  intended  or  likely  to  happen,  and  consequently 
'•^Inciting  not  it  is  not  meant  as  any  degree  of  punishment,  unless  perhaps  for  a 
to  pay  rent  man's  imprudence  in  giving  just  ground  for  apprehension.     By 
the  statute  of  Edw.  3  justices  are  empowered  to  bind  over  to  good 
behaviour  all  that  be  '^  not  of  good  fame/'  and  the  legal  autho- 
rities show  that  a  very  wide  and  liberal  interpretation  has  been 
given  to  this  language,  various  instances  of  which  are  given  in 
the  books,  many  of  them  comparatively  innocent  when  contrasted 
with  the  conduct  of  the  respondent  brought  under  our  notice. 
Having  regard  to  all  the  circumstances  of  the  case,  to  what  was 
established  in  evidence  before  the  magistrate,  and  which  evidence 
that  gentleman  having  been  an  eye-witness  of  the  transactions 
was  well  able  to  appreciate,  I  think  the  Justice  had  ample  grounds 
for  concluding  that  Miss  Reynolds  was  engaged  in  an  illegal  course 
of  conduct,  and  that  he  was  well  warranted  in  restraining   or 
endeavouring  to  restrain  a  continuance  or  recurrence  of  such  acts 
on  her  part.     It  is  scarcely  necessary  to  say  that  if  it  clearly 
appeared  that  any  subject  under  such  an  order  as  this  had  been 
deprived  of  liberty  without  sufficient  grounds  this  court  would 
interfere,  though,  considering  the  very  wide  discretion  given  to 
the  justices  in  the  execution  of  this  salutary  jurisdiction,  it  should, 
I  think,  interfere  only  in  a  strong  and  clear  case  of  misuse  of  the 
magisterial  authority.     In  this  case  it  is,  I  think,  on  the  contrary 
clear  that  abundant  grounds  are  shown  to  have  existed  for  the 
order  made ;  that  it  was  a  perfectly  proper  order  made  in  the  due 
exercise  of  the  jurisdiction  of  the  Justice ;  and  that  the  cause 
shown  must  be  allowed. 
Babey,  J.,  concurred. 

Solicitors  for  Miss  Eeynolds,  McOough  and  Fowler. 
Solicitor  for  the  justices.  The  Grown  and  Treasury  Solicitor. 
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OXFORD    OmOUIT. 

WOBCBSTBB   SpBIKQ  AbSIZBS. 

Tuesday,  April  25, 1882. 

(Before  Baron  Huddleston.) 

BsG.  (on  the  Prosecution  of    the  Great  Western  Railwat 

Company)  v.  Gilmore.  (a) 

Flea  of  autrefois  acquit — Indicimiefn;t  for  feUmj — Acquiital — 
Svhseqv^ent  indictment  for  misdemeanour  upon  same  fads^^ 
Statutes  24  ^  25  Vict.  c.  97,  ss.  85, 86,  owd  24  &  25  Vict.  c.  100, 
ss.  32,  84. 

By  24  ^  25  Vict.  c.  97,  s.  85,  and  24  ^  25  Vict.  c.  100,  s.  82,  it  is 
enacted  that  any  person  who  unlawfully  and  maliciously  throws 
upon  or  across  any  raihoay  amy  wood,  stone,  or  other  matter 
with  intent  to  endanger  the  safety  of  any  passenger  travelling 
or  being  upon  such  railway,  or  with  intent  to  obstruct  or  injure 
any  engine,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  to  penal  servitude  for  life  or  to  be  imprisoned 
for  any  time  not  exceeding  two  years. 

By  sects.  86  and  84  of  the  same  statutes  respectively  it  is  provided 
that  a  person  who  by  any  unlawful  act  shall  endanger  the  safety 
of  any  person  conveyed  or  being  upon  a  railway,  or  shall 
obstruct  any  engine  or  carriage  usiny  any  railway  shall  be  guilty 
of  a  misdemeanour  and  shall  be  Uable  to  be  imprisoned  for  any 
term  not  exceeding  two  years. 

Held,  that  an  a/:quittal  upon  an  indictment  charging  the  prisoner 
with  a  felony  was  no  bar  to  a  subsequent  indictment  being 
preferred  upon  the  same  facts  for  a  misdemeanour  under  the 
provisions  of  the  ahove  statutes. 

THE  prisoner  was  indicted  under  24  &  25  Vict.  c.  100,  s.  82, 
for  unlawfully  and  maliciously  throwing  upon  tlie  Great 
Western  Railway  five  poles,  with  intent  to  endanger  the  safety  of 
persons  travelling  upon  the  railway. 

The  prisoner  was  also  charged  in  the  second  and  third  counts 
of  the  same  indictment  with  doing  the  same  act  with  intent  to 
injure  and  obstruct  the  engine. 

B.  Hohnden  Amphlett  appeared  for  the  prosecution. 

0.  J.  Darling  defended  the  prisoner. 

The  evidence  went  to  show  that  five  poles  of  ten  feet  long  or 
thereabouts  were  thrown  by  the  prisoner  from  an  adjoining  high- 
way, on  the  6th  day  of  April,  upon  the  Chepstow  and  Monmouth 

(a)  Reported  by  R,  H.  Ampbuett,  Esq.,  BarriBter-at-Law. 
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Bailway^  near  to  Tintern^  aud  that  at  the  time  when  they  were  so 
thrown  a  passenger  train  was  overdae  at  the  spot.  Thi^ae  of  the 
poles  were  clear  of  the  metals^  and  the  fourth  nearly  so ;  bnt  the 
fifth  lay  across  the  line  of  rails^  and  was  ran  into  and  smashed  by 
the  train.  Neither  the  engine  nor  yet  any  passenger  in  the  train 
suffered  any  injury,  but  an  inspector  of  the  Great  Western  Bail- 
way  Company  gave  evidence  that  a  single  pole  of  the  description 
used  laid  across  the  metals  would  be  quite  sufficient  to  cause  a  train 
to  leave  the  line,  and  that  he  had  known  carriages  thrown  off  the 
line  by  simpler  methods  and  smaller  pieces  of  wood. 

The  prisoner  was  acquitted,  and  was  afterwards  charged,  upon 
the  same  facts,  under  24  &  25  Yict.  c.  97,  s.  36,  and  24  &  25 
Vict.  c.  100,  s.  34,  with  a  misdemeanour. 

The  prisoner  pleaded  the  plea  of  autrefois  acquit. 

0.  /.  Barling  for  the  prisoner. — ^The  prisoner  is  entitled  to  plead 
autrefois  a/iquib  to  this  indictment.  The  rule  is  correctly  laid 
down  in  Archbold's  Criminal  Pleading  (18th  edit,  at  page  136), 
where  the  learned  author  says  that  ^'  the  true  test  by  which  the 
question,  whether  such  a  plea  is  a  sufficient  bar  in  any  particular 
case  may  be  tried,  is,  whether  the  evidence  necessary  to  support 
the  second  indictment  would  have  been  sufficient  to  procure  a 
legal  conviction  upon  the  first.''  And  in  Reg,  v.  Holcroft  (2  Hale, 
246)  it  was  decided  that  an  acquittal  upon  an  indictment  for 
manslaughter  is  a  bar  to  an  indictment  for  murder. 

AmpMett  for  the  Crown. — The  cases  cited  by  Archbold  in 
support  of  the  proposition  contended  for  show  that  before  the 
plea  of  autrefois  acquit  can  be  successful  it  is  necessary  to  prove 
that  the  prisoner  could  have  been  convicted  on  the  first  indict- 
ment of  the  offence  charged  in  the  second.  In  B,  v.  Henderson 
(Car.  &  M.  328)  it  was  expressly  decided  that  an  acquittal  on  an  in- 
dictment for  larceny  is  no  bar  to  an  indictment  for  the  same  offence 
charged  as  a  false  pretence,  notwithstanding  the  proviso  in  24  & 
25  Yict.  0.  96,  s.  88.      See  also  B.  v.  Bird  (2  Den.  C.  C.  94, 98). 

Darling  replied. 

HuDDLESTON,  B.  (on  the  following  day).— I  took  time  to 
consider  the  point  raised  by  Mr.  Darling,  not  that  I  entertained 
any  doubt  on  the  matter,  but  on  account  of  circumstances  which 
required  consideration.  The  prisoner  was  charged  with  a  felony, 
and  was  acquitted.  It  was  then  proposed  to  try  him  for  a 
misdemeanour,  whereupon  Mr.  Darling  pleaded  the  plea  of 
autrefois  acqwit.  Strictly  speaking  such  a  plea  cannot  be  pleaded 
with  one  of  ''Not  Guilty/'  but  I  am  unwilling  to  allow  a 
technical  objection  of  that  kind  to  prevail,  and  I  intimated 
yesterday  that  if  my  opinion  were  in  favour  of  the  Crown 
I  would  allow  the  plea  of  autrefois  acquit  to  be  withdrawn, 
so  that  the  case  might  be  heard  on  the  merits.  Otherwise,  the 
result  of  a  verdict  against  the  prisoner  on  his  plea  would  be  that 
judgment  would  be  final  against  him.  It  would  be  otherwise  if 
judgment  were  given  against  him  on  a  demurrer  to  his  plea,  the 
distinction  according  to  Chitty  (see  Chitty's  Criminal  Law,  vol. 
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1>  P^K^  4&1),  between  the  result  of  a  verdict  against  the  defendant 
on  his  plea  of  abatement  and  a  judgment  on  a  demurrer  being 
founded  on  this  principle  that  "  whenever  a  man  pleads  a  fact 
which  he  knows  to  be  false  and  a  verdict  be  against  him  the  judg- 
ment ought  to  be  final,  for  every  man  must  be  presumed  to  know 
whether  his  plea  be  true  or  false  in  matter  of  fact;  but  in  a 
demurrer  to  a  plea  in  abatement  there  shall  be  a  respondeat  ouster, 
because  a  man  shall  not  be  presumed  to  know  the  matter  of  law 
which  he  leaves  to  the  judgment  of  the  Court/'    The  question 
raised    before   me    arises    thus:    The  statutes  24  &  25  Vict. 
c.   97,   8.    35,  and    24  &  25  Vict.  c.  100,    s.  32,    make  it  a 
felony  for  a  person  to  do  certain  acts  with  intent  to  endanger 
a  passenger  train,   or  to  injure  or  obstruct  an  engine.     The 
same  acts  are  under  other  sections  of  the  same  statute  declared 
to  be  misdemeanours,  although  there  was  no  such  intent  on  the 
part  of  the  wrongdoer.     In  the  present  case,  the  prisoner  was 
originaUy  indicted  for  the  felony,  and  was  acquitted.      The 
prosecution  now  propose  to  try  him  for  the  misdemeanour — that 
is  to  say,  for  doing  the  same  act,  but  without  alleging  any  intent. 
Under  these  circumstances,  Mr.  Darling  claims  that  he  is  entitled 
to  plead  autrefois  ojcquit.    Now  the  test,  as  given  in  Archbold's 
''  Pleading  and  Evidence,^'  by  which  the  question  whether  a  plea 
of  this  kind  is  a  sufficient  bar  in  any  particular  case,  namely, 
''  Whether  the  evidence  necessary  to  support  the  second  indict- 
ment would  have  been  sufficient  to  produce  a  legal  conviction 
upon  the  first,''  is  neither  a  very  clear  or  accurate  one.     The 
plea  proceeds   upon  the  well-recognised  maxim,   '^Nemo  debet 
bis  vexari   pro    eadem   causa,   5   Bep.    61;"   and    the   autho- 
rities clearly    show   that  an   accused  person  who  relies  upon 
a   previous    acquittal    must    make   out    satisfactorily  that   he 
has   been    acquitted  of   the  identical   charge    before,  or  that 
he  could  upon  the  trial  of  the  first  indictment  have  been  lawfully 
convicted  of   the  offence  which    was    charged  in  the  second 
indictment.     The  case  of  B.  v.  EoUrofi  (2  Hale,  246 ;   1  Stark. 
305),  where  it  was  decided  that  an  acquittial  upon  an  indictment 
for  manslaughter  was  a  bar  to  a  subsequent  indictment  being 
preferred  for  murder,  has  been  urged  as  an  authority  in  favour  of 
the  contention  put  forward  on  behalf  of  the  prisoner ;  but  the 
ratio  decidendi   in  Holcroffs  case  was  that  the  fact  inquired 
into  was  the  same,  and  the  difference  was  one  of  degree  only ; 
and  if  the  party  charged  was  not  guilty  even  of  manslaughter, 
it  would  be  obviously  absurd  to  charge  him  with  having  caused 
the  death  under  circumstances  of  aggravation  necessary  to  con- 
stitute murder.     Now,  if  the  prisoner  could  upon  the  indictment 
for  the  felony  have  been  convicted  of  the  minor  offence,  I  should 
have  held  that  he  could  not  be  tried  again  upon  this  indictment, 
having  been  already  put  in  peril  for  the  same  offence.    That  is 
not  the  case  here,  and  if  the  plea  of  autrefois  acquit  were  to  be 
allowed,  it  would  certainly  lead  to  very  inconvenient  consequences. 
The  Legislature  has  created  two  different  classes  of  offences,  the 
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first  a  very  serioas  one ;  the  other  also  a  serious  one^  bnt  of  a  very 
different  character  to  the  first.  The  one  class  relates  to  offenders 
who  {inter  alia)  malicionsly  do  certain  acts  with  the  intention 
of  endangering  the  safety  of  passengers  using  a  railway^  or 
destroying  the  property  of  the  railway  company,  and  is  a  felony ; 
the  other  class  decJs  with  persons  who  do  the  same  acts^  and  so 
endanger  the  safety  of  passengers,  &c.,  but  without  any 
intention  on  their  part  of  any  such  consequences  ensuing. 
The  latter  is  a  totally  distinct  offence  firom  the  former, 
and  is  a  misdemeanour  only.  Now  if  I  were  to  decide  that  an 
acquittal  on  the  more  serious  charge  was  a  bar  to  an  indictment 
being  preferred  for  the  misdemeanour,  the  accused  would  escape 
altogether,  although  it  may  turn  out  that  the  facts  which  in  the 
opinion  of  the  jury  were  insuflSicient  to  warrant  a  conviction  on 
the  first  indictment  were  amply  sufficient  to  support  an  indict- 
ment for  a  misdemeanour.  There  is  no  statutory  provision  which 
enables  a  jury,  upon  the  charge  for  felony,  to  convict  of  the 
misdemeanour  if  they  are  not  satisfied  that  the  prisoner  had  the 
intent  imputed  to  him,  otherwise  the  accused  would  be  entitled  to 
judgment  upon  this  plea.  I  will  merely  add  that  the  form  of  the 
plea  as  given  (Archbold,  18th  edit.  p.  138)  entirely  supports  my 
view ;  the  accused  must  allege  that  the  offence  charged  in  both 
indictments  is  the  same,  and  which  raises  a  question  both  of 
law  and  fact.  The  charge  now  preferred  is  a  totally  distinct  and 
different  offence  in  point  of  law  to  the  one  charged  in  the  indict- 
ment for  felony,  and  upon  the  former  trial  the  prisoner  was  never 
in  peril  in  respect  of  this  misdemeanour.  On  these  grounds  I 
have  come  to  the  conclusion  that  this  plea  is  bad,  but  1  will  allow 
it  to  be  withdrawn,  and  the  plea  of  ^'not  guilty^'  entered 
instead. 

The  trial  then  proceeded,  and  the  same  evidence  was  given. 
The  jury  convicted  the  prisoner,  and  he  was  sentenced  to 
four  months^  imprisonment  with  lia/rd  labour. 
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COURT   FOR   CROWN   CASES  RESERVED. 

Wedmsday,  Feb.  15, 1882. 

(Before  MoBBts,  C.J.,  Falles,  C.B.,  FiTzasBALD,  J.,  Fitzgxbald, 

B.J  Lawson,  Babbt,  and  Habbison,  JJ.) 

Rbg.  v.  Coadt.  (a) 

1^2  Will.  4,  c.  44  {Whitehoy  Act)  8.  3 — Unlawful  Notice — 
Declaring  person  ^^ boycotted"  and  to  be  shunned — Construe* 
tion  of — Question  for  the  jury. 

The  prisoner  was  indicted  under  the  Whiteboy  Act  far  posting  a 
notice  to  the  following  effect :  "  0.  T,  is  hereby  declared  boy" 
cotted  by  the  competent  tribunal  for  talcing  into  his  employment 
Stanley,  the  assassin.  All  Irishmen  must  shun  him  as  their 
deadly  enemy."  The  indictment  alleged  that  the  notice  tended 
(1)  to  excite  an  v/nlawful  confederal  ;  (2)  to  excite  a  riot ;  (3) 
to  induce  persons  to  shun  Oeorge  Thompson  against  the  form  of 
the  statute.  The  judge  at  the  trial,  upon  the  requisition  of  the 
counsel  for  the  Orown,  ruled  that  the  notice  on  the  face  of  it  was 
an  unlawful  notice  within  the  meaning  of  the  statute,  but  reserved 
for  the  court  the  point  whether  he  should  have  so  ruled  or  should 
have  left  the  question  to  the  jury.  The  jury,  in  answer  to  the  only 
question  submitted  to  them,  found  thai  the  prisoner  had  in  fa^t 
posted  the  notice  and  the  prisoner  was  accordingly  convicted. 

Held,  thoit  the  notice  was  capable  of  bearing  the  meaning  alleged  in 
the  indictment;  but  that  the  question  whether  it  did  in  fact  bear 
such  meamng  should  not  have  been  withd/rawn  from  the  jury. 

CASE  reserved  by  Barry,  J.  at  the  Winter  Assizes,  1881,  for  the 
Leinster  Winter  Assize  County  held  at  Kilkenny. 
The  prisoner  was  tried  on  an  indictment  of  which  the  following 
is  sabstEkntially  a  copy : 

Queen's  County  to  wit.  The  jurors  for  our  Lady  the  Queen, 
upon  their  oaths,  present  that  James  Coady,  on  the  27th  day  of 
November,  in  the  year  of  our  Lord  1881,  unlawfully  and  knowingly 
did  post  at  Chapel  Hill,  in  the  Queen's  County,  a  certain  notice, 

(a)  Reported  by  Jorav  BL  BTAYSiar,  Esq.,  BaiTister-at-L»w, 
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Rw>.        to  wit,  a  notice  to  the  effect  following : — ^Take  notice^  George 
OoADT        Thompson,  of  Beckfield,  is  hereby  declared  "  Boycotted,"  by  the 

'       competent  Tribunal,  for  taking  into  his  employment  Stanley  the 

1882.        assassin.     All  Irishmen  must  shun  him  as  their  deadly  enemy. 

Whitebou  Act  ^^^^^  notice  tended  to  excite  an  unlawful  confederacy,  against 

—  1^2  WiU,  the  form  of  the  statute  in  such  case  made  and  provided,  and 

4,  c.  44,  a.  8—  against  the   peace  of   our  Lady  the   Queen,  Her  Crown  and 

Unlawful     Dignity. 

And  the  Jurors  aforesaid,  &o,  (2nd  Count,  same  as  first,  but 
stating  that  the  notice  tended  to  excite  a  riot.) 

And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  James  Coady,  on  the  day  and  in  the  year 
aforesaid,  unlawfully  and  knowingly  did  post  a  certain  notice, 
that  is  to  say,  the  notice  in  the  first  Count  mentioned,  directing 
all  Irishmen  to  do  a  certain  act — namely,  to  shun  one  George 
Thompson,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  Her 
Crown  and  Dignity. 

From  the  case  stated  it  appeared  that  it  was  distinctly  proved 
by  two  policemen  (who  caught  the  prisoner  in  the  act)  that  the 
prisoner  posted  the  notice  set  out  in  the  indictment  and  this  proof 
constituted  the  case  for  the  Crown.  Counsel  for  the  prisoner 
(admitting  that  there  was  such  a  person  as  George  Thompson 
referred  to  in  the  notice)  submitted  that  there  was  no  evidence 
to  go  to  the  jury,  that  the  notice  was  one  within  the  meaning  of 
the  Whiteboy  Act  (1  &  2  Will.  4,  c.  44),  s.  3,  as  alleged  in  the 
indictment.  For  the  Crown  on  the  other  hand  it  was  contended 
that  the  notice  spoke  for  itself,  and  that  the  learned  Judge  should 
rule  that  on  the  face  of  it,  it  was  a  notice  within  the  Whiteboy 
Act  as  alleged,  and  that  the  only  question  for  the  jury  was,  whether 
the  prisoner  had  in  fact  posted  the  notice  as  alleged.  Accord- 
ingly that  was  the  only  question  left  to  the  jury,  who  convicted 
the  prisoner.  The  question  reserved  for  the  Court  was  whether 
the  conviction  under  the  foregoing  circumstances  ought  to  stand 
or  be  quashed. 

MacDermot,  Q.C.,  W.  McLaughlin,  Q.C.,  and  Lowry  for  the 
prisoner. — "  Boycotted''  is  a  term  that  the  jury  may  interpret  if  they 
have  sufficient  evidence,  but  it  is  a  word  of  art  not  to  be  interpreted 
by  the  judge.  Every  word  of  the  third  count  in  the  indictment, 
including  the  word  ''  knowingly,''  was  a  question  for  the  jury,  and 
the  jury  only,  Ejiowledge  of  the  contents  of  the  document, 
although  proved  conclusively,  was  still  a  question  for  the  jury 
only ;  and  when  the  Crown  withdrew  that  from  the  jury  they  ran 
all  the  risk  of  having  withdrawn  the  whole  case  :  {fiex  v.  Bums 
in  note  to  Bex  v.  Whelan,  1  Or.  &  Dix.  191 ;  Reg.  v.  OoUeran, 
Ir.  R.  7  C.  L.  277,  1  Taylor  on  Evidence,  6th  edit.,  p.  61 ;  B.  v. 
Girdwood,  1  Leach,  142  ;  2  East  P.  C.  1120,  s.c.) 

Byan,  Q.C.  and  Ooates  for  the  Crown. — ^A  great  deal  of 
the  fallacy  of  the  argument  on  the  other  side  arises  from 
the   meaning   pat  by  them  on  the  words   ''riot"  and  ''con- 
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federacy"   in   the  3rd  section  of  the  1    &  2   Will.   4,  c.  44.        «»• 
*'  Riot  *'  and  "  confederacy  "  in  that  section  mean  a  future  riot  or      coIdy. 

confederacy,  and  not  one  going  on  or  existing  at  the  time.     If  it         

vraa  a  present  confederacy  we  might  be  called  on  to  give  evidence        J^^^- 
of  it.     It  is  settled  that  judges  are  to  take  notice  of  the  language  \yhi^y  ^^^ 
of  the  country  :  (Reg.  v.  Rowlands,  17  Q.  B.  671,  684 ;  Reg.  v.  —  i  ^  2  WilL 
Aspinall,  2  Q.  B.  Div.  48,  61.)     Where  the  document  cannot  be  ^' ""'fr^f'^^/r 
construed  without   some  extraneous  circumstances  it  is  some-       notice,^ 
times  left  to  the  jury ;  but  where  the  document  speaks  for  itself  it 
is  a  question  for  the  judge  and  not  for  the  jury  {Rex  v.  Boucher ^  4 
C.   &  P.  662 ;  Rex   v.  Robinson,  2  Leach  749 ;  they  also  cited 
and  commented  on  Rex  v.  Pickford,  4  0.  &  P.  227 ;  Reg.  v.  Smith, 
2  C.  &  K.  882 ;   B.  V.  McDermod,  Jebbs'  0.  &  P.  Cas.  118.) 

The  judgment  of  the  court  was  delivered  by 

MoBBis,  C.  J. — ^The  counsel  for  the  prisoner  at  the  trial  sub- 
mitted that  there  was  no  evidence  to  go  to  the  jury  that  the 
notice  was  one  within  the  meaning  of  the  Whiteboy  Acts,  as 
alleged  in  the  indictment.  In  my  opinion  there  was  evidence 
that  the  notice  was  not  only  capable  of  bearing  the  meaning  put 
on  it  by  the  Grown,  but  that  it  had  plainly  that  meaning,  and  on 
that  point  I  am  of  opinion  that  the  conviction  should  be  upheld. 
But  the  counsel  for  the  Grown  asked  this  case  to  be  withdrawn 
from  the  jury,  and  it  was  accordingly  withdrawn.  Now  I  am  of 
opinion  that  such  a  course  should  not  have  been  pursued ;  that  the 
jurisdiction  of  the  judge  was  only  to  determine  whether  the 
document  was  capable  of  bearing  the  meaning  assigned  to  it, 
and  then  it  was  for  the  jury  to  say  whether  under  the  circum- 
stances it  had  that  meaning  or  not.  The  conviction  must  be 
quashed. 

Solicitor  for  the  prisoner,  Moran. 

Solicitor  for  the  Grown,  T.  Oerrard. 
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SteUntr. 


COURT  FOR  CROWN  CASES  RESERVED. 

Thursday,  February  2,  and  Monday,  Fehruary  6,  1882. 

(Before  Mat,  L.C.J.,  Mokeis,  C.J.,  Pallbs,  C.B.,  Pitzgbbald,  B., 
FiTZGBEALD^  Lawson,  Babbt,  and  Habbison^  JJ.) 

Reg.  v.  Colclough.  (a) 

Oollaieral  documents — Uttering — Evidence  of  guilty  hnowledge — 
Admissibility  of  evidences-Functions  of  judge  and  jury. 

The  prisoner,  who  was  the  stamp  distributor  of  the  Queen^s  Bench 
Division,  was  indicted  for  uttering  three  law  forms  with  forged 
stamps  impressed  thereon.  The  forms  which  were  the  subject  of 
the  indictmrcnt  were  those  ordinarily  used  by  the  stamp  distributor 
of  the  Exchequer  Division,  and  bore  his  pa/rticular  marh.  It 
sometimes  happens  that  in  the  process  of  stamping  a  second  sheet 
of  paper  is  inadvertently  placed  under  the  sheet  which  is  brought 
into  contact  with  the  dde  ;  this  second  sheet  receives  an  impression 
but  of  a  fainter  character,  and  one  which  can  be  distinguished 
from  the  impression  mude  on  the  outer  sheet.  These  second  sheets 
are  called  "  blinds,'^  and  are  never  supposed  to  be  issued  by  tlte 
Stamping  Department,  nor  are  they  regarded  as  genuine  dies. 
The  principal  defence  was  that  when  the  prisoner  sent  to  purchase 
genuine  stamps  his  messenger,  either  deceived  by  the  guilty  party 
or  in  collusion  with  him,  brought  back  "  blinds  "  which  wei-e 
then  innocently  sold  by  the  prisoner.  To  meet  this  defence 
counsel  for  the  Crown  proposed  to  give  in  evidence  several  docu- 
ments from  the  files  of  the  Queen's  Bench  Division,  which  were 
on  forms  bearing  ihe  prisoner's  particular  mark,  and  the 
stamps  on  which  were,  in  the  opinion  of  the  expert,  forgeries 
of  a  similar  character  as  those  the  subject  of  the  indict- 
ment. Counsel  for  the  prisoner  objected  to  these  documents 
being  given  in  evidence,  as  there  was  not  sufficient  evidence 
to  connect  the  prisoner  with  them ;  but  the  learned  judge, 
being  pressed  by  the  Crown,  received  them  in  evidence,  but 
reserved  the  question  for  this  court  whether  he  was  warranted 
in  permitting  the  jury  to  regard  these    documents  as  hamng 

(a)  Reported  by  Joneb  H.  Statelbt,  Esq.,  Barrister-at«Law. 
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been  uttered  by  the  prisoner,  and   having   been  so  vUered  as        Rro. 
evidence  of  guilty  knowledge.  Coloi^'ugh. 

Held  {diss,  Fitzgerald,  J?.,  and  Barry,  J.),  that  there  was  sufficient        

evidence  to  connect  the  prisoner  with  the  documents  on  thejile        1882. 
of  the   Queen^s   Bench     Division,  and   of  these   having    been      tji^in 
uttered  by  him;  and  thai  they   were  rightly   submitted   to  the  forged atampa 
jury  as  evidence  of  guilty  knowledge.  -^Guiityknow- 

kdge, 

t^  ASB  reserved  by  Barry,  J.,  at  the  Commission  for  the  City  of 
J    Dublin,  August,  1881. 

The  case  stated  that  the  prisoner  was  convioted  of  selling  and 
uttering  three  forged  law  stamps  of  the  form  known  as  '^  Memo- 
randum for  Registering  a  Judgment  -/^  and  that  he  was  thereupon 
sentenced  to  ten  years  penal  servitude. 

The  evidence  given  at  the  trial  was  that  the  prisoner  was  the 
stamp  distributor  of  the  Queen's  Bench  Division.  Documents 
may  be  stamped  for  legal  proceedings  either  by  adhesive  or 
impressed  stamps ;  the  charges,  however,  against  the  prisoner  were 
altogether  in  reference  to  impressed  stamps.  A  genuine  impressed 
stamp  is  one  in  which  the  paper  has,  to  use  the  technical  phrase  of 
the  stamping  Department,  '^  met  the  face  of  the  die/'  that  is,  has 
received  the  impression  from  actual  contact  with  the  steel  die.  It 
sometimes  may  happen  that,  in  the  process  of  stamping,  a  second 
sheet  of  paper  is  inadvertently  placed  under  the  sheet  which  is 
brought  in  contact  with  the  die  j  this  second  sheet  necessarily 
receives  an  impression,  bub  of  a  fainter  character,  and  one  which 
can  be  distinguished  from  the  impression  made  on  the  outer  sheet. 
These  second  sheets  are  termed  '^  blinds  ''  and  are  never  issued 
by  the  Stamping  Department,  or  regarded  as  genuine  stamps. 
There  is  a  stamp  distributor  for  each  Law  Division  of  the  High 
Court  of  Justice. 

The  case  then  states  the  ordinary  course  of  dealing  to  be  as 
follows : — The  stamp  distributor  provides  himself  with  printed 
forms  of  the  various  legal  documents ;  he  sends  them  to  the 
Stamping  Department  at  the  Custom  House,  where,  on  his  formal 
requisition,  and  payment  of  the  value  (less  by  a  small  commission), 
the  proper  stamps  are  impressed  on  the  printed  forms,  which  are 
then  sold  at  the  office  in  the  Four  Courts  by  the  distributor  to 
solicitors  or  others  requiring  them.  Though  there  is  a  distributor 
for  each  division  of  the  High  Court,  he  is  not  limited  to  the  sale 
of  forms  for  use  in  his  own  division.  The  forms  sold  by  any 
distributor  may  be  used  in  any  division  :  thus  a  stamp  sold  by 
the  prisoner  could  be  used  in  the  Common  Pleas  or  Exchequer 
Divisions,  but  the  forms  issued  by  each  distributor  purport  to 
indicate  on  the  face  of  them  the  particular  office  from  which  they 
were  issued :  thus  the  forms  issued  in  the  Exchequer  office  bore 
the  words  ^'  Exchequer  distributor,''  and  the  prisoner's  forms  were 
marked  with  the  Boyal  Arms  and  with  the  words  ''by  authority." 
Although  this  was  the  ordinary  course  of  dealing,  yet  it  appeared 
that  the  prisoner  was  able  to  procure  Exchequer  forms,  and  sell 
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Rbo.       them  falsely  stamped ;  for  instanoej  the  three  forgeries  mentioned 
CoLGLouoH.    ^^  ^^^  indictment  were  on  Ezcheqaer  forms^  and  a  large  nomber 

of  Exchequer  forms  were  fonnd  in  his  possession.     Some  stamps 

1882        have  on  their  face  (as  part  of  the  impression)  the  date  of  their 

2^^.        issae  from  the  Castom  House^  while  in  other  oases  the  date  of 

forged  stamps  issue  is  denoted  by  a  separate  stamp  called  the  '^date  stamp/' 

•^(iuUtykmvh'  marking  the  date  in  black  or  red  ink.     In  addition  to  the  selling 

'^^  and  uttering  by  the  prisoner  of  the  three  forged  stamps  specified 
in  the  indictment^  the  selling  and  uttering  by  him  of  several  other 
forged  stamps  was  proved.  The  prisoner  being  suspected  on  the 
8th  day  of  July^  1881^  the  police  visited  his  stamp  office  and 
arrested  him.  They  found  there  large  numbers  of  printed  forms^ 
some  torn  in  pieces^  some  having  the  corners  (on  which  the  stamps 
would  be  impressed)  torn  o£f^  fragments  of  forged  stamps^  a  large 
number  of  Exchequer  printed  f orms^^two  dies  partially  destroyed^ 
a  press^  and  other  instruments  and  materials^  which  could 
have  been  successfully  employed  in  the  fabrication  of  coun- 
terfeit stamps  of  the  character  of  those  sold  by  the  prisoner ; 
but  it  did  not  appear  that  these  dies  could  have  produced  any  of 
the  forged  stamps  given  in  evidence^  nor^  save  their  being  so  found 
in  the  prisoner's  possession^  was  there  any  evidence  that  either  the 
dies  or  the  press^  or  the  other  instruments  or  materials^  had  in 
fact  been  used  in  the  fabrication  of  any  of  the  forged  stamps. 
No  forged  date  stamp  was  founds  but  there  was  found  a  wooden 
handle  which  might  have  been  the  handle  of  such  a  date  stamp. 
It  was  further  proved  that  no  stamps  of  the  dates  of  the  various 
forged  stamps  proved  to  have  been  sold  by  the  prisoner  had  been 
obtained  by  him  at  the  Custom  House  in  the  lawful  way.  The 
defence  substantially  put  forward  for  the  prisoner  was  that  the 
alleged  forged  documents  were  not  in  the  ordinary  sense 
forgeries,  but  were  "  blinds  '^  as  above  described ;  that  there  was 
an  organised  system  in  the  Stamping  Department  for  the  manu- 
facture of  these  *'  blinds/'  and,  in  fact,  a  depot  for  the  sale  of 
them  ;  and  that  when  the  prisoner  sent  to  the  Custom  House  to 
get  documents  stamped  his  messenger,  either  deceived  by  the 
guilty  party  or  parties,  or  in  collusion  with  him  or  them,  brought 
back  these  "  blinds,''  which  were  then  innocently  sold  by  the 
prisoner  in  the  belief  that  they  were  genuine. 

With  a  view  of  encountering  this  defence  Counsel  for  the  Crown 
produced  from  the  Queen's  Bench  Division  several  court  files  of 
stamped  legal  documents,  and  proposed  to  prove,  by  the  official 
expert,  that  a  vast  number  of  documents  on  these  files  written  on 
printed  forms  similar  to  and  bearing  the  same  mark  as  the  forms 
sold  by  the  prisoner,  were  forgeries  of  the  same  character  as  those 
mentioned  in  the  indictment.  Counsel  for  the  prisoner  objcrcted 
to  this  evidence  on  the  ground  that  no  evidence  was  given  to 
prove  that  they  had  ever  in  fact  been  uttered  by  the  prisoner,  or 
that  he  was  in  any  way  connected  with  them.  It  was  then  proved 
by  the  expert  that  in  his  opinion  the  date  stamp  on  these  docu- 
ments had  been  affixed  by  the  same  instrument  as  had  been  used 


CRIMINAL  LAW  CASES.  96 

in  marking  the  forged  docaments  already  in  evidence^  and  the        Rbo. 
dates  were  the  same  as  on  the  forged  stamps  already  in  evidence,    qqi^^j^^ 

Coansel  for  the  prisoner  still  objected  that  there  was  not  sufficient        

evidence    connecting    the    prisoner    with    these  docaments   to        1B82. 
warrant  them  in  being  received  in  evidence.  uTurinQ 

The  learned  Judge^  though  intimating  doubts  as  to  the  evidence^  forged  stamps 
when  pressed  by  the  counsel  for  the  Crown,  received  it,  subject  to  —duiiij/know- 
the  reservation  of  a  case,  and  the  question  reserved  by  him  for        ^^^^' 
this  Court  was;  "  whether  he  was,  under  the  circumstances  stated, 
warranted  in  so  permitting  the  jury  to  regard  these  documents 
as  having  been  uttered   by  the  prisoner,  and  having  been   so 
uttered  as  evidence  of  guilty  knowledge." 

0.  Molhy  (with  him  P.  Keogh),  for  the  prisoner. — The  charge 
is  one  of  uttering,  not  of  forgery,  and  on  a  charge  of  uttering 
evidence  cannot  be  given  of  uttering  other  forged  stamps.  There 
was  no  evidence  to  connect  the  prisoner  with  the  forgeries  on  the 
files  of  the  Queen's  Bench  Division.  The  Crown  gave  circum- 
stantial evidence  which  they  say  shows  that  the  prisoner  must 
have  uttered  them,  but  the  evidence  should  have  gone  further 
and  shown  that  the  facts  were  inconsistent  with  any  other 
rational  conclusion  {Eodge^a  case,  2  Lewin  C.  C.  227).  Forging 
is  not  proof  of  uttering,  nor  is  uttering  proof  of  forgery.  The 
only  evidence  of  the  expert  was  that  the  same  instrument  made 
the  date  stamp  on  the  three  documents  the  subject  of  the  indict- 
ment, and  on  those  on  the  file ;  but  that  was^ot  evidence  that  it 
was  the  same  hand  that  impressed  them.  It  is  always  a  proper 
question  in  criminal  cases,  had  the  prisoner  the  means  of  commit- 
ting the  crime,  and  did  he  use  them?  Here  there  was  no 
evidence  that  the  prisoner  had  a  date  stamp,  but  only  that  he  had 
a  wooden  handle  that  might  be  the  handle  of  a  date  stamp :  {Beg. 
V.  StangeTy  L.  Rep.  6  Q.  B.  352.)  It  is  quite  consistent  that  the 
wooden  handle  might  be  the  handle  of  any  other  stamp.  The 
only  way  this  evidence  could  be  admissible  is  by  reasoning  in  this 
way :  First  the  prisoner  forged  the  stamps  which  he  is  charged 
with  uttering,  secondly  he  forged  the  stamps  on  the  file  of  the 
Queen's  Bench  Division,  and  therefore  he  uttered  the  latter 
because  he  forged  them.  The  Crown  should  have  examined  some 
of  the  solicitors  who  filed  these  documents,  but  they  did  not,  and 
therefore  there  was  no  evidence  where  they  got  them  or  that 
they  were  uttered  by  the  prisoner.  The  only  way  in  which  the 
documents  on  the  file  of  the  Queen's  Bench  Division  could  be 
evidence  was  on  proof  that  they  were  uttered  by  the  prisoner. 
Counsel  referred  to  the  following :  Reg,  v.  Linea  (2  Cox  C.  C. 
56 ;  2  Russell  on  Crimes,  4th  edit.,  823,  824) ;  Reg,  v.  Pea/rce 
(2  Cox  C.  C.  80) ;  Reg.  v.  Johnston  (6  Cox  C.  C.  18). 

James  Murphy,  Q.C.,  Wm.  O'Brien,  Q.C.  (with  them  P. 
McKenna),  for  the  Crown. — Each  of  the  stamp  distributors  had 
a  distinct  mark  on  their  forms,  put  thereon  by  the  printer. 
It  was  proved  by  one  person  that  he  had  purchased 
twenty-one  forged  stamps  in  the  prisoner's  office.     The  docu- 
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Rbg.        ments  on  the  file  of  tlie  Qaeen's   Bencli  Division  were  legal 

Q     ''•  evidence  to  be  submitted  to  the  jury  as  part  of  the  history  of  the 

oMLouoH.   ^j^Q^     rpYie  Crown  was  at  liberty  to  give  in  evidence  a  forged 

1882.        stamp  found  on  the  file  of  the  Queen's  Bench  Division  that  was 

^~T        proved  to  be  on  the  paper  generally  used  by  the  prisoner,  and  it 

forQed'stamps  ^^  *  question  for  the  JU17  whether  he  uttered  them  or  not. 

^Guiiu/know-  [Babbt,  J. — In  Order  to  prove  guilty  kuowledge  the  law  allows 
/ee^e  yQ^  ^^  gj^^  evidence  of  collateral  documents  uttered  by  the 
prisoner,  but  the  question  is  whether  the  uttering  of  the 
collaterfid  documents  is  to  be  proved  to  the  satisfaction  of  the  judge 
or  jury.]  The  judge  is  first  to  decide  whether  there  is  any  evidence 
of  the  uttering  by  the  prisoner  to  go  to  the  jury,  and  then  it  is 
for  the  jury  to  find  whether  the  documents  were  uttered  by  the 
prisoner  or  not.  As  to  what  is  evidence  of  guilty  knowledge, 
counsel  referred  to  Beg.  v.  Salt  (3  F.  &  P.  834?) ;  Rex  v.  BurdeU 
(4  B.  &  Aid.  121);  Reg.  v.  Ball  (1  Camp.  324).  There  was 
sufficient  evidence  to  connect  the  prisoner  with  the  documents  on 
the  file  of  the  Queen's  Bench  Division  in  the  paper  having  his 
particular  mark,  and  otherwise  answering  the  description  of  the 
paper  used  by  him.  "  Is  the  evidence  sufficiently  connected  with 
the  matter  in  question  "  is  the  principle  on  which  the  courts  act 
as  to  the  admission  of  collateral  evidence  as  laid  down  by  the 
Lord  Chief  Baron  in  the  note  to  the  case  of  Reg.  v.  Oamer 
(3  F.  &  F.  681).  [Pallas,  C.B.— The  judge  is  bound  in  the  first 
place  to  decide  that  there  is  sufficient  to  connect  the  facts  with 
the  prisoner,  but  the  jury  is  not  bound  by  his  opinion.  Babby, 
J.  referred  to  the  case  of  Reg.  v.  Moore  (1  F.  &  F.  73).  Counsel 
for  the  Crown  also  referred  to  the  note  in  2  Russell  on  Crimes  (4th 
edit.,  823),  on  the  case  of  Reg.  v.  Johnston^ 

P.  Keogh  in  reply. — ^The  principle  running  through  all  the 
cases  is  that  where  other  transactions  are  allowed  to  be  given  in 
evidence  as  proof  of  guilty  knowledge  the  evidence  should  be 
sufficient  to  sustain  a  conviction  if  the  other  transactions  had 
been  the  subject  of  the  indictment,  but  here,  if  the  indictment 
had  been  on  the  forms  found  on  the  file  of  the  Queen's  Bench 
Division,  there  would  have  been  no  evidence  to  go  to  the  jury. 
The  forms  might  have  been  stamped  after  they  had  been  bought 
from  the  prisoner.  The  similarity  of  the  stamps  is  of  no  value 
when  the  charge  is  not  of  forgery  but  only  uttering,  in  which  case 
the  forgery  may  be  by  another  person.  Counsel  referred  to  Reg. 
•  V.  Moore  as  mentioned  in  2  Russell  on  Crimes,  4th  edit.,  824 ; 
3  Russell  on  Crimes,  4th  edit.,  286-291,  and  to  Reg.  v.  Oddy 
(2  Den.  C.  C.  264),  Our.  adv.  vuU. 

Feb.  6. — Habbison,  J.,  after  stating  the  facts  of  the  case,  then 
proceeded  :— The  question  then  is,  was  there  sufficient  legal  proof 
that  these  documents  were  uttered  by  the  prisoner,  and  being  so 
uttered  were  evidence  of  his  guilty  knowledge.  Now,  first, 
the  documents  objected  to,  which  were  found  regularly  filed 
in  the  proper  office  of  the  Queen's  Bench  Division,  were  all 
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printed  forms  provided  by  the   prisoner  for    use  by  himself        R«o. 
m  his  office   as    stamp  distributor,   all    such    forms    bearing    n^i^uoH 

upon  them  the  prisoner's  distinctive   marks,  viz.,   the  Royal       

Arms  and  the  words  '^  By  Authority,''  and  this  fact  constituted,        1882. 

in  my  opinion,  some  evidence  that  these  documents  were  issued  by      xj^l^ria 

the  prisoner.     It  is  stated  that  the  prisoner,   though  in  the  forged  atampM 

ordinary  course  he  would  issue  stamps  on  his  own  paper,  yet  was  —OmthfJcnow- 

able  to  procure  Exchequer  forms  and  sell  them,  and  an  inference        ^^ 

was  thus  attempted  to  be  drawn  from  this  circumstance  that  one 

of  the  stamp  distributors  of  the  other  divisions  might  in  like 

manner  have  obtained  some  of  the  prisoner's  forms  and  disposed 

of  them,  but  it  is  stated  in  the  case  that  no  evidence  was  given 

how  the  prisoner  obtained  such  Exchequer  forms,  nor   did  it 

appear  that  either  of  the  other  distributors  had  ever  sold  stamps 

on  the  prisoner's  forms,  nor  that  any  practice  of  interchanging 

forms  existed  among  the  several  distributors.     The  presumption, 

therefore,  of  the  prisoner  having  issued  the  forms  objected  to  is 

not,  in  my  opinion,  displaced  by  the  fact  of   his  having  been 

proved  to  have  disposed  of  some  Exchequer  forms,  and  to  his 

having  others  in  his  possession,   many  of   which  appear    to 

have    been    found    in    his     office    in    a    torn    and    mutilated 

condition;  secondly,  there  was  evidence  that  the  forged  date 

stamp  on  all  the   documents  objected  to  had  been  affixed  by 

the  same  instrument  as  had  been  used  in  marking  the  date  on 

the  forged  documents  in  evidence  which  were  proved  to  have  been 

issued  by  the  prisoner.    All  the  documents  objected  to  bore  the 

date  stamp  of  ^^11.  5.  81,"  or ''  15.  3.  81,"  which  were  the  same 

dates  as  appeared  on  the  forged  documents  admitted  in  evidence ; 

and  this  circumstance,  in  my  opinion,  formed  an  additional  link 

to  connect  the  documents  objected  to  with  the  prisoner,  who  was 

proved  to  have  issued  the  forged  documents  in  evidence  bearing 

similar  date  stamps;  and  who,  it  was  further  proved,  had  not 

obtained  at  the  Custom  House  in  the  lawful  way  any  stamps 

bearing  either  of  these  dates.    Thirdly,  we  have  the  fact  that  a 

number  of  tools  and  materials  were  found  in  the  prisoner's  office 

which  would  have  been  successfully  employed  in  the  fabrication  of 

counterfeit  stamps  of  the  character  sold  by  the  prisoner.     We 

have,  then,  the  paper  on  which  the  documents  objected  to  were 

printed  proved  to  be  paper  provided  by  the  prisoner  for  use  in  his 

office,  and  having  on  it  the  prisoner's  distinctive  marks ;  we  have 

that  paper  marked  with  forged  date  stamps  similar  to  and  of  the 

same  date  as  other  documents  proved  to  have  been  issued  by  the 

prisoner  with  similar  forged  date  stamps ;  and  we  have  found  in 

the  prisoner's   custody  a  number  of  materials  for  the  forger's 

purpose.     All  this  evidence,  in  my  opinion,  sufficiently  connects 

the  prisoner  with  the  forced  documents  objected  to  so  as  to 

render  them  admissible  as  having  come  out  of  his  custody ;  and 

if  so,  as  having  been  uttered  by  him,  and  they  being  forgeries 

would  be  evidence  to  bring  home  to  him  guilty  knowledge  of  the 

forgeries  of  a  similar  character  upon  the  documents  mentioned  in 

VOL.  XV.  H 
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Rbo.        tke  indictment.    It  was  admitted  in  argument  by  the  prisoner's 
"'^         counsel  that  if  the  document?  objected  to  had  the  prisoner's 

handwriting  upon   them  they  would  have  been  admissible  in 

1882.        evidence  against  him  on  the  authority  of  Reg.  v.  Ball  (R.  &  B. 

--~T        0.  C.  132).     The  evidence,  then,  is,  in  my  opinion,  of  the  same 

forgeds^npa  character  as  showing  that  these  documents  came  out  of   the 

^GuiUyknouh-  prisoner's  custody,     if  so,  the  objection  is  rather  to  the  weight  of 

^^'  the  evidence  than  to  its  admissibility,  and  my  opinion  is  that  the 
learned  judge  was  warranted  in  permitting  the  jury  to  regard 
these  documents  as  having  been  uttered  by  the  prisoner,  and 
having  been  so  uttered,  as  evidence  of  guilty  knowledge. 

Babby,  J. — I  am  of  opinion  that  the  documents  in  question 
were  not  legally  admissible  as  evidence  of  guilty  knowledge  on 
the  part  of  the  prisoner  in  uttering  the  forgeries  specified  in  the 
indictment.  There  has  been  a  suggestion  during  the  argument 
that  the  documents  were  admissible  "  as  part  of  the  history  of  the 
case,''  and  being  admissible  for  any  reason  might  be  made  use  of 
for  any  purpose ;  this  suggestion  seems  in  some  way  based  upon 
a  misconception  of  the  rule  as  to  bills  of  exceptions  in  The  Irish 
Society  v.  Tlie  Bishop  of  Derry  (12  CI.  &  Fin.  614) ;  but,  however 
that  may  be,  no  such  question  can  arise  in  this  case,  for  according 
to  the  reservation,  subject  to  which  the  Crown  pressed  the 
admission  of  the  evidence,  whether  the  evidence  was  wholly  inad- 
missible, or  though  admissible  was  not  legally  evidence  of  guilty 
knowledge,  the  conviction  cannot  be  sustained.  It  is  well 
established  law  that  one  of  the  exceptions  to  the  general  rule 
against  the  admissibility  in  evidence  of  collateral  facts  is  that  on 
a  charge  of  uttering  a  forced  document  evidence  of  other 
forgeries  having  been  utterea  by  the  prisoner  may  be  given  as 
proof  of  guilty  knowledge.  To  constitute  a  foundation  for  the 
admission  of  this  evidence  two  facts  must  be  sufficiently 
established,  first — that  these  documents  (which  for  brevity  and 
distinctness    sake    I    shall    designate    '^collateral")   are    for- 

fferies ;  and,  secondly,  that  they  were  uttered  by  the  prisoner, 
n  this  case  the  documents  are  certainly  forgeries,  and  the 
only  Question  is  whether  it  is  legally  proved  that  they  were 
uttered  by  the  prisoner.  There  seemed  some  difference  of 
opinion  during  the  argument  as  to  whether  that  question  of 
fact  was  to  be  proved  to  the  satisfaction  of  the  judge,  or 
whether  it  should  be  left  to  the  jury  as  a  question  for 
their  determination.  One  of  the  able  and  learned  counsel  for 
the  Crown  contended  that  it  was  a  question  for  the  judge  alone ; 
his  learned  colleague,  on  the  other  hand,  contended  it  was  a  jury 
question.  In  the  view  I  take  of  the  case,  it  is  immaterial  bo 
which  branch  of  the  tribunal  the  determination  of  the  issue  is 
delegated.  My  own  opinion  is,  that  the  document  is  admissible  if 
the  uttering  is  clearly  proved  to  the  satisfaction  of  the  judge.  Of 
the  degree  and  quality  of  the  proof  requisite  much  might  be 
said,  but  it  is  unnecessary  for  this  case  to  say  more  than  that  the 
fact  must  be  submitted  to  and  determined  on  legal  evidence  by 
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eiOiw  judge  or  joiy.  Now^  in  the  present  oase^  the  Oro?m  at  the  Bw. 
trial  sabmitted  the  issne  to  me^  and  asked  no  qaestion  to  be  left  ^.  ^ 
to  the  jnry ;  and  I  was  called  npon  to  rnle  that  the  circDmstanoes  '^"^"°°* 
that  the  collateral  documents  were  on  paper  purporting  to  issue  1882. 
fipom  the  prisoner's  office^  and  that  the  date  stamp  on  them  was  ,, — T 
(in  the  opinion  of  the  official)  affixed  by  the  same  instrument  as  forged7twnM 
the  date  stamp  on  the  several  documents  proved  to  have  been  ^GuiUyhiow* 
actually  uttered  by  the  prisoner^  were  sufficient  evidence  that  the  ^^^ 
collateral  documents  had  been  uttered  by  him.  I  from  the  first 
thought,  and  still  think^  that  these  facts  did  not  sufficiently  in 
point  of  law  establish  the  uttering  by  the  prisoner.  As  to  the 
paper^  I  cannot  understand  how  the  fact  that  the  paper  bore  the 
prisoner's  official  mark  or  name  is  per  ae  evidence  against  him  of 
having  uttered  the  document  any  more  than  the  name  of  the 
publisher  on  a  newspaper  is  evidence  against  him  of  having 
published  the  copy  produced^  especially  when  the  Crown  made  it 
part  of  their  case  that  the  prisoner  had  become  possessed  of  and 
sold  forged  stamps  on  paper  bearing  the  official  mark  of  another 
distributor.  As  to  the  date  stamp^  suppose  it  to  have  been 
affibced  by  the  same  instrument^  it  seems  to  me  only  evidence  that 
the  forgeries  emanated  from  the  same  source;  it  woald  of  course 
be  sufficient  if  the  instrument  was  found  or  shown  ever  to  have 
been  in  the  possession  of  the  prisoner.  It  is  just  as  if  in  a  case 
of  uttering  base  coin  it  were  proved  that  the  prisoner  issued 
several  base  coins  having  a  peculiarity  derived  from  the  mouldy 
and  a  number  of  other  coins  were  admitted  in  evidence  as  having 
been  uttered  by  him  merely  because  they  displayed  the  same 
peculiarity.  But  it  is  now  sought  to  sustain  the  admissibility  of 
the  evidence  upon  the  ground  for  the  first  time  suggested  by  the 
Lord  Chief  Baron  on  the  first  argument  of  the  case^  viz.^  that 
the  die  and  other  matters  found  with  the  prisoner  sufficiently 
proved  that  he  was  the  forger  of  these  collateral  documents^  and 
therefore  had  them  in  his  possession^  and  therefore^  as  in  BalVs 
ease  {vbi  sup.),  may  be  taken  to  have  uttered  them.  If  this  view  be 
well  founded^  and  had  been  adopted  at  the  trials  it  would  have  led 
to  a  curious  state  of  things.  If  the  evidence  established  that  the 
prisoner  forged  the  collateral  documents,  it  also  established  that 
he  forg^  the  documents  mentioned  in  the  indictment^  and  thus^ 
having  in  the  presence  of  the  jury  decided  as  a  fact  that  he 
forged  the  principal  documents,  I  was  to  go  through  the  form  of 
asking  the  jury  whether  the  prisoner  knew  they  were  forged.  I 
do  not  say  that  such  a  state  of  things  might  not  lawfully  arise ; 
it  is  enough  for  me  to  say  that,  assuming,  as  I  must  assume,  that 
the  issue  of  fact  on  which  the  admissibility  of  the  evidence 
depended  must  be  submitted  to  and  determined  by  either  the 
judge  or  the  jury,  then  if  that  issue  be  whether  the  prisoner 
forged  the  documents  or  not,  no  such  issue  was  ever  submitted 
to  me  nor  to  the  jury ;  on  the  contrary,  from  first  to  last,  as  in 
the  frame  of  the  mdictment,  so  in  the  conduct  of  the  trial  there 
was  a  steady  avoidance  of  that  issue.    I  have  stated  in  the  case 

h2 
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Rn.        that^  independenily  of  the  evidenoe  objected    to^   there  was 
Ck>L(^uaH    *^ii°dance  of  proof  to  convict  the  prisoner.      I  did  not  make 

'   that  statement  with  a  view  of  criticising  the  discretion  of  the 

1882.       counsel  for  the  Crown  in  pressing  the  evidence;  I  made  that 

UtteHna     s^*^™®^*  ^^  reference  to  a  point  suggested  at  the  trial  by  the 

forged  stamps  Crown^  but  not  relied  on  in  the  argument  here^  that^  even  if  the 

^uuUtyknouy  evidence  objected  to  was  inadmissible^  the  conviction  without  that 

^*  evidence  might  be  sustained.  We  have  been  strongly  pressed  by 
the  learned  counsel  for  the  Grown  that  we  should  disregard  technical 
considerations^  and  decide  the  case  on  the  dictates  of  common 
sense.  I  do  not  claim  a  greater  degree  of  that  quality  than 
other  people,  still  I  cannot  admit  that  I  am  below  the  average 
of  men^  and  if  this  were  a  matter  of  regulating  any  concern  in 
life  I  would  entertain  no  more  doubt  than  of  my  own  existence 
that  the  prisoner  forged  all  the  spurious  documents  given  in 
evidence ;  but  it  is  not  yet  and  probably  never  will  be  the  law  of 
this  country  that  any  evidence  which  satisfies  the  common  sense 
of  the  presiding  judge  of  the  existence  of  a  fact  is  sufficient  legal 
evidence  of  that  fact  irrespective  of  any  technical  rules. 
Knowing,  however,  as  I  do,  that  the  opinion  which  I  have 
formed  differs  from  that  of  so  large  and  powerful  a  majority  of  my 
brethren,  I  cannot  but  doubt  the  soundness  of  my  own  view,  but 
that  view  being  favourable  to  the  prisoner,  I  do  not  think  that  I 
should  refrain  from  expressing  it. 

Lawson,  J. — I  concur  with  the  judgment  delivered  by  Judge 
Harrison,  and  would  not  have  added  anything  but  for  some 
observations  made  by  my  brother  Barry  as  to  the  counsel  for  the 
Grown  having  pressed  this  in  evidence.  I  think  that  it  was  their 
duty  if  they  considered  that  it  was  admissible  to  press  for  its 
reception.  The  case  made  on  the  part  of  the  prisoner  required 
it,  and  the  only  question  for  us  is,  was  it  admissible.  We  are 
bound  to  decide  upon  the  case  stated  whether  it  was  admissible 
wholly  irrespective  of  the  grounds  relied  upon  below,  and  in  my 
opinion,  besides  the  particular  facts  mentioned  by  Harrison,  «l. 
in  his  judgment,  on  the  general  facts  of  the  case,  these  docu- 
ments were  clearly  admissible  in  evidence,  and  even  if  the 
evidence  was  calculated  to  lead  the  judge  to  the  belief  that  the 
prisoner  had  forged  the  documents,  I  see  no  inconsistency  in 
that,  and  the  evidence  was  admissible  as  proof  of  guilty 
knowledge  on  the  charge  of  uttering  the  documents  knowing 
them  to  be  forged.  I  am  unable  to  follow  the  metaphysical 
distinction  between  moral  certainty  and  some  other  kind  of 
certainty  referred  to  by  Barry,  J.,  but  if  the  evidence  led  me  as 
a  person  of  common  sense  to  the  conclusion  that  the  prisoner  was 
connected  with  the  uttering  of  the  documents  on  the  files  of  the 
Queen's  Bench  Division,  I  would  have  admitted  the  evidence, 
and  Barry,  J.  has  expressed  his  conviction  that  he  had  no  moral 
doubt  but  that  the  prisoner  had  both  forged  and  uttered  these 
documents.  I  think  the  conviction  was  in  accordance  with  the 
rules  of  law,  and  should  be  sustained. 
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PrrzoEEiLD,  J.  concurred  with  Harrison  and  Lawson^  JJ.  ^^« 

FrrzoEBALD,  B. — ^The  prisoner  was  convicted  of  knowingly  qq^jjq^^ 
uttering  three  forged  stamps.  We  most  assume  it  to  have  been  — 
clearly  proved,  as  indeed  it  was^  that  he  did  utter  three  printed  id^^- 
papers  on  which  respectively  the  three  stamps  in  question  were  utt&ing 
impressed^  and  that  each  of  those  stamps  was  forged.  The  case  forged  stampB 
I  think  further  shows  that  there  was  very  strong  unobjectionable ""  ;  ^^^^^ 
evidence  of  the  prisoner's  knowledge  that  the  stamps  so  uttered  ^ 
by  him  were  forged.  Of  course,  however,  for  the  purpose  of 
the  only  question  before  us  we  cannot  assume  that  such  guilty 
knowledge  was  proved  independently  of  the  evidence  which  was 
the  subject  of  objection.  iJ;  is  to  be  remembered  that  a  portion 
of  the  unobjectionable  evidence  given,  and  from  which  a  jury 
might  legitimately  have  drawn  the  inference  of  guilty  knowledge 
was  the  uttering  in  fact  by  the  prisoner  of  several  printed  papers 
of  the  same  kind,  that  is  to  say  printed  forms  of  legcd  pro- 
ceedings, as  those  which  were  the  subject  of  the  indictment,  and 
having  forged  stamps  thereon  respectively  impressed.  It  is  well 
settled  that  upon  trial  of  an  indictment  for  uttering  forged 
instruments  knowingly,  the  conduct  of  the  culprit  on  other 
occasions,  and  in  particular  the  uttering  by  him  of  forged 
instruments  of  the  same  kind  as  those  in  question  may  legiti- 
mately be  submitted  to  a  jury  as  evidence  of  his  guilty  knowledge, 
on  the  occasion  of  the  uttering  which  is  the  subject  of  the  charge 
against  him.  As  further  evidence  in  this  case  of  the  prisoner's 
guilty  knowledge  in  the  uttering  of  the  stamps  mentioned  in  the 
indictment,  the  prosecutor  produced  from  the  files^of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice  several  printed 
papers,  forms  of  legal  proceedings  of  the  same  kind  as 
those  mentioned  in  the  indictment,  and  having  stamps 
impressed  on  them,  which  stamps  he  proved  to  be  forged. 
He  gave  no  direct  evidence  that  these  stamped  papers  or 
any  of  them  were  or  was  uttered  by  the  prisoner,  or  ever  were 
or  was  in  his  possession,  but  he  tendered  them  in  evidence 
to  the  jury  of  the  prisoner's  guilty  knowledge  in  uttering 
the  three  forged  stamps  which  were  the  subject  of  the 
indictment.  It  was  objected  that  they  were  not  admissible  in 
evidence  because  not  sufficiently  shown  to  have  been  uttered  by 
the  prisoner,  or  to  have  been  in  any  way  connected  with  him.  I 
understand  from  the  case  that  the  contention  of  the  prosecutor 
at  the  trial  was  that  there  was  sufficient  evidence  of  the  uttering 
of  these  stamped  papers  by  the  prisoner,  and  the  form  of  the 
question  reserved  for  us  would  seem  to  assume  this.  On  the 
argument  before  us,  it  was  insisted  on  authority,  which  I  do  not 
mean  to  question,  that  sufficient  evidence  that  the  stamped  papers 
had  been  in  the  possession  of  the  prisoner,  would  render  the 
proposed  evidence  admissible.  On  the  argument,  indeed,  the 
counsel  for  the  Crown  seemed  rather  disposed  to  contend  that 
connecting  the  prisoner  with  the  stamped  papers,  offered  in 
evidence  sufficiently,  was  the  proper  form  of  the  question  before 
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Rm.        ns.    Whether  this  was  upon  a  rale^  if  such  Inhere  be^  tiiat  com' 
^.    ^'  munis  semvs  laJtet  in  generaUbus,  I  cannot  say ;  and  the  diatinc- 

tion  seems  to  me  immaterial^  because  in  the  case  I  cannot  find 

1882.       any  appearance  of  evidence  connecting  the  prisoner  with  the 

rrTT^        stamped  papers  tendered  for  admission  other  than  that  (if  snch 

fbrgedltamps  there  be)  of  uttering  or  previous  possession  by  him.     That  these 

^Ouiltu  know-  stamped  papers  were  uttered  by  somebody,  there  could,  having 

ie(fye.  regard  to  the  place  where  they  were  found,  of  course  be  no  ques- 
tion, but  I  am  of  opinion  there  was  no  sufficient  evidence  that 
they  were  uttered  by,  or  had  been  in  the  previous  possession  of, 
the  prisoner.  I  further  think  that  (there  being  no  direct 
evidence  of  the  uttering  having  been  by  the  prisoner  or  of  the 
stamps  having  been  in  his  possession)  the  question  whether  there 
was  sufficient  evidence  was  for  the  judge  and  not  for  the  jury. 
The  prisoner  was  what  is  called  ''  The  stamp  distributor  for  the 
Queen's  Bench  Division,'^  the  nature  of  which  position  is  described 
in  the  case,  and  each  of  the  other  two  Common  Law  Divisions  of 
the  High  Court  of  Justice  had  its  stamp  distributor;  each  of 
these  three  distributors  had  an  office  or  place  for  vending 
stamped  papers  in  the  four  courts.  Printed  forms  of  legal  pro- 
ceedings were  sold  by  each,  and  these  forms,  being  in  substance 
the  same,  might  be  used  in  any  of  the  divisions,  but  the  papers 
on  which  the  forms  were  printed  for  each  of  the  tiiree  distributors 
contained  words  or  marks  upon  them  showing  for  which  of  the 
distributors  they  were  printed.  The  marks  of  those  printed  for 
the  prisoner  were  the  words  "  By  Authority  *'  and  the  Royal 
Arms ;  those  on  the  papers  printed  for  the  two  other  distributors 
were  different.  I  think  we  must  assume,  from  the  statement  of 
the  case,  that  in  the  ordinary  course  of  business  stamped  papers 
having  the  marks  of  the  papers  printed  for  the  Queen's  Bench 
distributor  would  come  from  his  office,  though  it  is  a  somewhat 
singular  fact  tliat  the  three  stamped  papers  which  were  the  sub- 
ject of  the  indictment,  and  which  were  clearly  proved  to  have  been 
uttered  by  the  prisoner,  had  the  marks  of  tiie  papers  printed  for 
the  Exchequer  Division.  Still  I  think  the  statement  of  the  case 
as  to  the  ordinary  course  of  business  shows  that  there  was  some- 
thing in  the  nature  of  evidence  that  the  stamped  papers  tendered, 
which  had  the  marks  proper  to  papers  printed  for  the  Queen's 
Bench  distributor,  came  from  his  office,  that  is  from  him.  I  say 
I  think  that  was  a  circumstance  having  some  legitimate  ten- 
dency to  show  an  uttering  by  him.  This  circumstance,  however, 
is  in  my  judgment  the  only  one  in  the  case  having  any  legi- 
timate tendency  to  show  an  uttering  or  previous  possession  by 
the  prisoner  of  the  stamped  papers  tendered  which  would 
warrant  their  admissibility  as  evidence  of  guilty  knowledge  in 
the  uttering  of  the  stamped  papers  which  were  the  subject  of  the 
indictment*  Another  circumstance-— and  it  is  the  only  other 
one  which  I  intend  to  notice  —  was  strongly  insisted  upon  in 
argument.  Besides  the  forged  stamps  impressed  on.  the 
papers  tendered,  each  of  these  papers  had  another  impression 
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reeemblin^  an  impression  used  by  the  Stamp  Office  for  tlie  purpose        Rm. 
of  indicatmg  the  date  of  issue  of  its  stamps.     These  impressions    q^jj^^j, 

were  also  proved  to  be  forged,  and  there  was  further  evidence        

that  these  date  impressions  were  apparently  affixed  by  the  same        1882. 
instrument  which  had  been  used  to  fix  similar  forged  date  im-      ^^~: 
pressions  on  the  stamped  papers  the  subject  of  the  indictment,  and  /oraedst^a 
on  a  great  number  of  other  stamped  papers  also  proved  to  have  ^OnUtykiwuh- 
been  uttered  by  the  prisoner  as  already  mentioned.     The  only       ^^^ 
possible  medium,  so  far  as  I  can  see,  for  making  this  circumstance 
evidence  of  the  prisoner's  having  uttered  or  having  had  possession 
of  the  stamped  papers  offered  in  evidence,  is  the  assuming  that  it 
was  the  prisoner  or  someone  by  his  direction,  who  affixed  the  stamps 
to  the  papers  the  subject  of  &e  indictment,  and  the  other  papers 
proved  to  have  been  uttered  by  him.     But  then  it  was  said  that 
there  was  a  great  body  of  evidence  from  which  the  legitimate  infer- 
ence would  be  that  he  did  so ;  in  other  words,  that  he  forged  the 
stamps  the  subject  of  the  indictment,  and  the  other  false  stamps 
proved  to  have  been  uttered  by  him.     I  think  there  is  much 
reason  for  saying  that  this  is  a  correct  view  of  the  case,  but  I 
am  wholly  unable  to  see  its  bearing  on  the  question  before  us ; 
the  question   is  as  to  the  admissibility  of  matter  tendered  as 
evidence  of  guilty  knowledge  in  uttering  the  stamps  the  subject 
of  the  indictment,  the  uttering  in  fact  of  which  by  the  prisoner 
was  clearly  proved.    Now  if  the  only  medium  by  which  you  can 
make  such  matter  evidence  is  by  showing  that  the  prisoner 
actually  himself  forged  the  stamps  which  were  the  subject  of 
the  indictment,  and  which  he  certainly  uttered,  then  the  only 
medium  by  which  you  can  make  it  evidence  of  guilty  knowledge 
in  uttering  the  stamps,  the  subject  of   the  indictment,  •  is  by 
showing  that  he  had  such  guilty  knowledge,  for  assuredly  he  who 
utters  a  stamp  forged  by  himself  has  such  guilty  knowledge. 
This,  I  confess,  seems  to  me  irrational,  you  can  only  make  the 
matter  objected  to  evidence  of  guilty  knowledge  by  first  satis-^ 
factorily  showing  otherwise  the  guilty  knowledge  of  which  it  is 
to  be  evidence.    In  my  opinion,  then,  the  only  circumstance  in 
the  case  having  a  legitimate  tendency  to  show  that  the  stamps 
offered  in  evidence,  and  the  subject  of  the  question  before  us 
were  uttered  by  the  prisoner,  or  had  been  in  his  possession,  is 
the  fiact  that  in  the  ordinary  course  of  business  the  papers 
impressed  with  those  stamps  would  have  come  from  the  prisoner's 
office.     I  cannot  bring  myself  to  believe  that  if  the  prisoner  had 
been  indicted  for  uttering  the  stamps,  which  are  the  subject  of 
the  question  before  us,  and  this  had  been  the  only  evidence  of 
the  fact  of  uttering,  the  case  could  have  been  left  on  a  criminal 
charge  to  the  jury.    Now  in  that  case  the  question  of  uttering 
being  directly  in  issue,  the  question  whether  arising  on  direct  or 
oiroumstantial  evidence  would  have  been,  I  think,  for  the  juiy, 
but  the  case  seems  to  me  much  stronger  when  as  here  tne 
question  is  as  to  evidence  of  an  uttering  not  put  in  issue  by  the 
charge,  but  of  an  uttering  on  another  occasion,  and  admissible 
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Big.       in  evidence  only  on  proof  of  its  being  an  uttering  by  the 
OoLc^         prisoner.    In  my  opinion  in  such  case  it  was  evidence  only  on 

'  the  judge's  being  satisfied  that  the  uttering  was  proved  to  be 

1882.       his,  or  that  antecedent  possession  by  him  was  satisfactorily 

jT":        shown.     I  really  do  not  know  whether  it  was  intended  to  be 

fwgedsMnpa  argued  that  the  question  of  fact  on  which  the  admissibility  of  the 

— Gtti%Am»9-  uttering  of  the  forged  documents^  and  whether  it  was  an  uttering 

^^       by  the  prisoner,  belonged  to  the  judge,  there  being  no  direct 
evidence  of  such  uttering.    The  question  seems  to  me,  as  indeed 
I  think  was  suggested  by  Mr.  O'Brien,  in  argument  for  the 
Crown,  very  like  a  question  of  identity  of  which  there  is  no 
direct  evidence.     Now  if  a  declaration  or  admission  alleged  to 
have  been  made  by  a  party  to  the  cause  and  not  put  in  issue  by 
the  pleadings  is  offered  in  evidence,  and  the  identity  of  the 
person  making  the   declaration  is  not  directly  shown,  but  is 
sought  to  be  made  out  by  circumstantial  evidence,  the  question 
whether  the  identity  is  sufficiently  established  is  clearly  for  the 
judge,  and  not  for  the  jury;  this  was  decided  in  the  case  of 
Oo'^dd  V.  Parsons  (1  Cr.  &  M.  730).     The  rules  of  evidence  are 
the  same  in  criminal  as  in  civil  cases.     A  veiy  familiar  instance 
in  criminal  cases  of    the    judge    being  the  person  to   decide 
questions  of  fact  rendering  evidence   admissible  is  that  of  a 
dying  declaration  which  is  admissible  only  on  its  being  shown  to 
the  satisfaction  of  the  judge  that  it  was  made  when  the  declarant 
had  absolutely  no  hope  of  recovery.     The  history  of  the  appli- 
cation of  the  rule  in  tnis  particular  case  (for  there  are  a  number 
of  others)  is  remarkable.     In  the  year  1789  Lord  Eyre,  C.J. 
in  WoodcocVs  case  (1  Leach,   500),   left  the   question  of   the 
declarant's  state  of  mind  to  the  jury;  but  in  the  year  1790,  in 
Thomas  John^s  case  (1  East,  P.  C.  357),  all  the  judges  agreed 
that  it  ought  not  to  be  left  to  the  jury  whether  the  deceased 
thought  she  was  dying  or  not,  but  that  it  must  be  decided  by 
the  judge  before  he  received  the  evidence,  though  there  was  a 
difference  between  the   judges  in  that  particular  case  as  to 
whether  the  evidence  was  sufficient.     In  1792,  in  Welboume^s 
case  (1  East,  P.  C.  358),  the  same  point  was  ^stinctly  decided 
by  all  the  judges.     Subsequently  in  Ireland,  in  the  case  of  a 
Major  CampbelX  tried  for  murder,  the  judge  who  tried  the  case 
left  the  question  to  the  jury,  but  the  opinion  of  all  the  judges 
in  England  was  asked  by  the  judges  in  Ireland  on  the  point, 
who  unanimously  answered  that  the  course  taken  was  not  the 
right  one,  and  that  the  judge  ought  to  have  decided  the  question 
himself;  that  case  was  mentioned  by  Mr.  Baron  Parke  from  his 
own  recollection  in  the  case  of  Bartlett  v.  Smith  (11  M.  &  W. 
483) ;  when  this  occurred  is  not  stated,  but  it  must  have  been 
before  1816,  for  in  that  year  the  same  case  is  mentioned  by  Lord 
EUenborough  in  the  case  of  Bex  v.  Huchs  (1  Starkie's  Bep.  523). 
Now  what  the  nature  of  the  evidence  required  for  the  satis- 
faction of  the  judge  in  such  criminal  cases  is  would  appear 
from    the    case  of   Beg,   v.   Jenkins,    in   which    a    conviction 


OEIICIKAL  LAW  CASES.  106 

founded    on  a  dying    declaration    received    in    evidence    was        B». 
qnaahed^  and  which  is  reported  in  L.  Eep.  1  0,  C.  E.  187,  at  page   c\^jj^'„ 
192, 11  Cox  0.  C.  250,  KeUy,  C.B.  says,  "  We  as  judges  must  be   ^^^^ 
perfectly  satisfied   beyond    any  reasonable    doubt    that    there       1882. 
was  no  hope  of  avoiding  death,  and  it  is  not  unimportant  to      ij^na 
observe  ^  that  the  burthen  of  proving  the  facts  that  render  the  fon^d  stamps 
declaration  admissible  is  upon  the  prosecution/'     Without  saying  ^GuUUfknow 
that  the  rule  goes  so  far  in  every  case  I  am  of  opinion  that  the       '^^ 
evidence  in  tUs  case  that  the  stamped  papers,  shown  no  doubt  to 
be  uttered  by  somebody,  were  uttered  by  the  defendant,  in  other 
words,  that  the  defendant  was  the  person  who  uttered  them,  was 
wholly  insufficient,  and  that  thereiore  the  fact  of  uttering  them 
ought  not  to  have  been  left  to  the  jury  as  evidence  of  guilty 
knowledge  in  uttering  the  stamps,  which  were  the  subject  of  the 
indictment. 

Pallks,  C.B.  was  absent  on  the  occasion  of  the  delivery  of  the 
judgments,  but  May,  L.C.J,  stated  on  his  behalf  that  he 
concurred  in  the  judgment  of  the  majority  of  the  Court. 

MoBBis,  C.J. — ^I  am  of  opinion  that  this  evidence  was 
receivable.  It  is  stated  in  the  case  that  it  was  received  on  the 
ground  that  it  was  pressed  by  the  counsel  for  the  Crown,  and  in 
my  opinion  the  counsel  for  the  Crown  were  entitled  to  press  it  as 
being  material  and  pertinent  to  the  question  at  issue.  On  a 
charge  of  uttering  forged  documents  I  can  see  no  inconsistency 
in  offering  evidence  that  would  go  in  proof  that  the  person 
indicted  for  uttering  also  forged,  as  the  fact  of  having  forged 
them  would  be  the  clearest  evidence  that  he  knew  them  to  be 
forged  when  uttering  them.  The  grounds  upon  which  I  think  that 
the  evidence  was  admissible  are  :  it  was  proved  that  the  prisoner 
sold  forged  documents,  and  in  his  office  a  laboratory,  if  I  may  so 
call  it,  for  forging  them  was  found,  and  on  the  files  of  the  Queen's 
Bench  Division,  of  which  he  was  the  exclusive  stamp  distributor, 
are  found  not  merely  one  or  two  but  a  great  number  of  similar 
forgeries  on  forms  that  were  known  as  the  prisoner's  special 
forms,  and  stamped  with  a  forged  date  stamp  which  the  expert 
who  was  examined  stated  was  in  his  opinion  made  with  the  same 
instrument  as  that  which  was  used  in  making  the  forged  stamps 
that  were  the  subject  of  the  indictment. 

Mat,  L.CJ. — The  question  as  to  the  admissibility  of  the 
documents,  whose  reception  in  evidence  was  objected  to  on  behalf 
of  the  prisoner  Thomas  Colclough,  must,  I  think,  be  determined, 
regard  being  had  to  the  facts  deposed  to  in  the  case  before 
the  tender  of  these  papers.  It  was  proved  that  the  prisoner  was 
the  stamp  distributor  for  the  Queen's  Bench  Division,  and  kept 
an  office  at  which  stamped  documents  were  issued  by  him  in 
considerable  numbers.  The  documents  issued  by  the  prisoner 
were  printed  on  paper  with  the  Boyal  Arms  and  the  words  ''  By 
Authority''  engraved  thereon;  the  documents  issued  by  the 
officers  of  the  other  two  common  law  divisions  were  otherwise 
marked.     It  was  established  in  evidence  that  the  prisoner  had 
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BM.  igeaed  not  only  the  three  forms  mentioned  in  the  indictment^  the 
ooMMwoH    ®**"^P^  ^^  which  were  proved  to  be  forgeries ;  but  also  several 

'    other  stamped  forms  also  forgeries^  and  all  these  documents  so 

1882.       emanating  from  the  prisoner  bore  not  only  the  forged  office 

jT—       stamp  but  also  forged  date  stamps,  and  all  those  date  stamps 

fJiJd7Zps  bore  the  figures   'Ul.  5.  81''    or  "15.  3.  81''  signifying  the 

^GuiityknotO'  11th  day  of  May,  1881,  and  the  15th  day  of  March,  1881,  and 

^^*  purporting  to  indicate  that  they  had  been  sold  to  the  prisoner  by 
the  Stamp  Office  on  those  dates;  but  it  was  proved  that  no 
stamped  forms  had  been  issued  by  the  Stamp  Office  to  the 
prisoner  on  these  particular  dates.  It  was  also  proved  that  in 
the  office  of  the  prisoner  implements  were  found  fit  for  the 
manufacture  of  forged  stamps,  and  also  a  number  of  forged 
stamps  torn  up  and  in  fragments.  The  prisoner  being  charged 
by  the  indictment  not  with  forging  stamps  but  with  uttering 
them,  it  is  clear  that  it  was  absolutely  necessary  that  guilty  know- 
ledge should  be  established  against  him.  It  would  seem  that  on 
this  point  the  evidence  to  which  I  have  adverted  was  abundantly 
sufficient.  Under  such  circumstances  it  was  apparently  almost 
impossible  for  the  jury  to  find  that  the  prisoner  had  uttered  the 
stamped  forms  mentioned  in  the  indictment,  and  which  were 
proved  to  be  forgeries,  innocently.  All  the  documents  up  to  this 
point  at  the  trial  which  were  offered  in  evidence  were  proved  by 
positive  evidence  to  have  been  issued  by  the  prisoner,  and  as  to 
their  admissibility  upon  the  question  of  guilty  knowledge  there 
could  be  no  doubt ;  but  the  counsel  for  the  prosecution  proceeded 
to  tender  in  evidence  a  vast  number  of  other  stamped  forms 
which  were  found  on  the  files  of  the  Law  Courts  the  stamps 
upon  which  were  forgeries.  These  documents  so  offered  in 
evidence  all  bore  the  following  characteristics :  They  were 
printed  papers  bearing  the  Boyal  Arms  and  the  words  "By 
Authority,''  and  corresponded  in  that  respect  with  the  forms  issued 
by  the  prisoner.  The  date  stamps  on  all  of  them  were  also  forged, 
and  corresponded  exactly  with  the  forged  date  stamps  found  on 
the  forms  proved  to  have  been  issued  by  the  prisoner,  all  bear- 
ing either  the  letters  "11.  6.  81."  or  "  15.  3.  81."  The  question 
arose.  From  whom  did  these  forged  forms  emanate?  They 
could  not  probably  have  emanated  from  the  Stamp  Office,  for  it 
was  proved  that  no  stamps  of  that  date  had  been  issued  by  the 
Stamp  Office  to  the  prisoner.  In  the  ordinary  course  of  business 
they  would  not  have  emanated  from  the  offices  of  either  of  the 
other  stamp  distributors,  for  they  were  on  the  paper  peculiar  to 
the  prisoner.  It  was  the  duty  of  the  presiding  judge  to  deter- 
mine the  preliminanr  question  whether  these  further  documents 
should  be  submitted  to  the  jury  as  evidence  against  the  prisoner ; 
and,  unless  he  was  satisfied  that  evidence  had  been  adduced 
showing  the  prisoner's  connection  with  them,  he  should  not  have 
admitted  them  in  evidence.  But  the  evidence  connecting  the 
prisoner  with  these  documents  might,  of  course,  be  circumstan- 
tial^ as  well  as  positive  and  direct.    It  having  been  proved  by 
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positive  evidence  that  the  prisoner  had  issued  several  forgeries        Km. 
aU  bearing  the  forged  date  stamps^  it  would  seem  to  me  that    /^^_^ 

there  was  Btrong  prima  facie  evidence  that  this  further  group  of        

documents^  all  on  the  prisoner's  paper  and  all  bearing  the  same        1882. 
forged  date  stamps,  emanated  from  the  same  source.     It  is  to  be      ttT"^ 
recollected  that  the  prisoner  kept  an  office  for  the  sale  of  these  /orgedstmi^ 
stamps.     It  being  proved   that  he  had  sold  many  documents —CrutYry^noio- 
having  a  sort  of  trade  mark,  it  seems  to  me  that  a  presumption       '^^ 
arises  that  other  documents   found  with  the   same  mark  were 
also  issued  by  him.  If  to  these  circumstances  be  added  the  evidence 
of  the  different  articles  found  in  the  office  of  the  prisoner,  it  seems 
to  me  that  there  was  cogent  evidence  that  the  prisoner  not  only 
uttered,  but  had  actually  forged  the  stamps  in  question ;   and, 
if  the  presiding  judge  came  to  that  conclusion,  it  would  appear 
to  me  that  it  was  clearly  his  duly  to  submit  all  the  documents  to 
the  consideration  of  the  jury.     The  present  case  seems  closely  to 
resemble,  but  to  be  a  much  stronger  case  than  that  of  Bex,  v.  Ball 
(1  Camp.  324),  and  mentioned  in  2  Russell  on  Crimes,  5th.  edit., 
729.     Li  that  case,  in  order  to  bring  home  to  the  prisoner  guilty 
knowledge  that  the  Bank  of  England  note  which  he  uttered  was 
forged,  it  was  deposed  to  that  he  had  issued  another  similar  note 
also  a  forgery  and  on  similar  paper,  and  also  that  other  notes  on 
the  like  paper  and  with  endorsements  in  the  handwriting  of  the 
prisoner  were  paid  into  the  bank,  and  it  was  also  shown  that  on 
the  prisoner's  premises  implements  fit  for  making  notes  were 
found.    The  notes  bearing  these  endorsements  were  held  to  have 
been  properly  admitted  in  evidence.    It  seems  to  me  that  the 
oombination  of  the  forged  date  stamps  with  the  fact  that  the  paper 
was  Queen's  Bench  paper  may  be  considered  as  almost  an  equiva- 
lent to  the  fact  that  the  endorsement  on  these  notes  was  shown 
to  be  in  the  prisoner's  handwriting.     In  this  case  the  further 
element  existed  that  the  prisoner  kept  an  office  for  the  issue  of 
these  stamps  and  that  the  stamps  tendered  in  evidence  bore  his 
peculiar  tr&Ae  mark.     No  such  remarkable  coincidence  existed  in 
the  case  of  Bex,  v.  Ball,     The  fragments  of  forged  stamps  found 
on  the  prisoner's  premises  formed  a  feature  much  more  striking 
than  anything  proved  in  Bex,  v.  Ball,    Having  regard  to  all  the 
evidence  in  the  case,  I  think  there  were  ample  grounds  on  which 
the  presiding  judTO  should  have  been  satisfied  that  connection  was 
shown  between  tne  prisoner  and  the  documents  tendered  in  the 
evidence,  and  that  the^  were  rightly  submitted  to  the  jury. 
Solicitors  for  the  prisoner,  Wm.  V,  and  /.  Lawler, 
Solicitor  for  the  Crown,  The  SoUcitor  for  the  Inland  Bevenue, 
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COURT    OF    APPEAL. 

Thursday,  March  16,  1882. 

(Before  Jessbl,  M.B.,  Cotton  and  Lindlet,  L.JJ.) 

Ex  parte  Reynolds  ;  Be  Reynolds,  (a) 

Ihidence'^WitnesS'-^Privilege^^Qvsstion  tending  to  criminate. 

A  witness  is  not  the  sole  judge  whether  a  question  put  to  him  may 
tend  to  criminate  him.  To  entitle  a  loitness  to  the  privilege  of 
silence  the  cov/rt  must  see,  from  the  circumstances  of  the  case  and 
the  nature  of  the  evidence  which  the  witness  is  called  upon  to 
give,  that  there  is  reasonable  ground  to  apprehend  da/nger  to  the 
witness  from  his  being  compelhd  to  answer  ;  but,  if  the  fact  of 
the  witness  being  in  danger  be  once  made  to  appear,  great  latitude 
should  be  allowed  him  in  judging  for  himself  of  the  effect  of  any 
particular  question. 

R«g.  V.  Boyes  (5  L.  T.  Rep,  N.  S.  147 ;  IB.  ^8.  311)  approved. 

THIS  was  an  application  made  to  the  Chief  Jadge  in  Bank- 
mptcy  (Feb.  20,  1882)  for  the  pnrpose  of  compelling  a 
witness  to  answer  the  questions  asked  of  him  at  a  private 
examination,  which  he  had  refused  to  answer  upon  the  ground 
that  his  answers  would  tend  to  criminate  himself. 

The  witness  was  George  Kossuth  Mazzini  Reynolds,  of  Bridge 
Cottage,  Andover,  in  the  county  of  Hants,  auctioneer ;  and  the 
application  arose  in  the  bankruptcy  of  his  brother,  Ledru  RoUin 
Reynolds. 

Upon  the  4th  day  of  December,  1880,  Ledru  Rollin  Reynolds, 
prior  to  his  bankruptcy,  executed  a  post-nuptial  settlement  in 
favour  of  his  wife,  of  which  settlement  G.  K.  M.  Reynolds  was 
one  of  the  trustees. 

On  the  23rd  day  of  September,  1881,  G.  K.  M.  Reynolds  filed 
a  bankruptcy  petition  against  his  brother,  under  which  the  latter 
was  duly  adjudicated  a  bankrupt.  He  was  subsequently  convicted 
of  fraud  in  connection  with  the  Silver  Valley  Mines,  and  sentenced 
to  two  years'  imprisonment  with  hard  labour. 

At  the  instance  of  the  trustee  in  bankruptcy,  a  subpoena  was 
issued  for  the  examination  of  G.  K.  M.  Reynolds,  under  the 
96th  section  of  the  Act,  the  object  of  this  examination  being  to 
inquire  into  the  circumstances  connected  with  the  execution  of 
the  settlement;  to  ascertain  whether  G.  K.  M.  Reynolds  was 
named  a  trustee  thereiuj  and  had  executed  it  in  that  character ; 

(a)  Reported  by  A  A.  DoBUi  Sm}.,  Banistor-at-Lftw. 
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what^  if  anytliing  had  been  done  under  it;  also  if  any  and  what      ^^'^^^ 
moneys  had  come  into  his  hands  between  the  date  of  the  execution    r^^^j^ 

of  the  settlement  and  the  adjudication  of  the  bankruptcy^  and        

under  what  circumstances.  ^^^^ 

Upon  the   11th  day  of  January,   1882,  the  witness  was  in    evj^wo 
attendance,  but  it  appearing  that  the  original  settlement  was  not     Privilege 
in  court,  the  examination  was  adjourned  to  the  24th  in  order  that 
it  might  be  produced. 

The  witness  appeared  upon  the  24th  before  the  registrar  to  be 
examined.  Various  questions  were  put  to  him  for  the  purpose 
of  eliciting  the  required  information.  To  the  greater  number  of 
the  questions  the  witness,  by  the  advice  of  his  counsel,  declined 
to  give  any  answer  upon  the  ground  that  his  answers  might  tend 
to  criminate  himself.  Amongst  others  were  the  following  questions 
— ^Was  the  settlement  executed  by  you?  Is  that  your  hand- 
writing ?  [producing  the  deed  and  pointing  to  the  name] .  Is 
that  [pointing  to  the  signature]  your  name  ?  To  these  several 
questions  the  witness  answered :  I  object  to  answer  the  questions, 
because  my  answers  may  tend  to  criminate  me. 

He  was  then  asked :  Do  you  know  Mr.  J.  W.  Webb  ?  Do 
you  remember  ever  executing  any  deed  of  settlement  in  the 
month  of  December,  1880  ?  Is  your  address  Bridge  Cottage, 
Andover  ?  The  witness  refused  to  answer  these  questions,  and 
upon  the  same  ground  that  his  answers  might  tend  to  criminate 
himself. 

Many  other  questions  were  put  to  the  witness,  as  to  the  manner 
in  which  he  carried  on  his  business  f  What  moneys  had  come 
into  his  hands  ?  and,  in  particular,  whether  he  did  not,  upon,  or 
shortly  before  the  25th  day  of  August,  1881,  pay  lOOOZ.  into  a 
certain  bank  as  evidenced  by  his  banker's  booK  ?  To  all  these 
questions  he  returned  similar  answers. 

Thereupon  the  learned  Registrar  expressed  his  opinion  that 
some  of  the  questions  were  legal  and  proper  questions,  which  the 
witness  was  bound  to  answer,  and,  upon  his  refusing  to  do  so, 
referred  the  further  examination  of  the  witness  to  the  Chief 
Judge. 

It  was  stated  in  the  course  of  the  argument  that  a  similar 
matter  had  come  before  Hall,  V.C.  in  the  matter  of  the  winding- 
up  of  the  Working  Men's  Mutual  Society  Limited,  to  which  the 
same  witness,  George  Kossuth  Mazzini  Reynolds,  had  refused  to 
answer  questions  of  a  similar  character,  upon  the  ground  that 
answers  would  tend  to  criminate  himself.  The  official  liquidator 
had  applied  to  the  Yice-Chancellor  for  an  order  for  the  committal 
of  the  witness  for  contempt  of  court  in  so  refusing  to  answer,  and 
the  application  had  been  refused. 

Arthur  Charles,  Q.C.  and  F,  0.  WiUis  appeared  in  support  of 
the  present  application. — These  questions  are  not  such  as  the 
witness  can  properly  refuse  to  answer.  Although  it  is  true  that 
a  witness  has  the  privilege  of  claiming  protection  from  answering 
certain  questions,  upon  me  ground  that  his  answers  may  tend  to 
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Ex  parte     oriminate  him,  yet  the  judge  mnst^  in  his  discretion,  be  fnlly  satisfied 
^^^?*  ^  ^^^  there  is  good  reason  for  snch  objection,  and  that  the  claim  of 

privilege  is  a  genuine  one.     The  witness  here  retoms  the  same 

1882.       answer  to  all  questions  whether  material  or  immaterial.    We  now 

„  •T~"_    ask  that  he  may  be  compelled  to  answer  all  proper  questions. 

Privilege,  HoHon  Smith,  Q.O.  and  A.  B.  Terrell  for  the  respondent. — This 
very  point  was  before  Hall,  V .0.  in  the  matter  of  the  winding-up  of 
the  Working  Men^s  Mutaal  Society  Limited.  The  questions  there 
were  different  from  those  asked  of  the  witness  before  the 
registrar,  bat  they  were  put  with  a  similar  object,  and  the  Vice- 
Chancellor  refused  to  compel  this  same  witness  to  answer  the 
questions.  The  same  principle  is  involved  here.  The  witness 
was  justified  in  declining  to  answer  all  these  questions,  because, 
by  answering  one,  he  may  forge  a  link  in  the  chain  which  may 
render  him  liable  to  a  criminal  prosecution.  It  was  intimated  in 
the  case  ol  Fisher  v.  Ronalds  (12  0.  B.  Bep.  762),  that  it  was  for 
the  witness,  and  not  for  the  judge,  to  determine  whether  or  not 
the  answer  might  tend  to  criminate  himself.  [Bacon,  C.J.— 
What  was  the  question  put  in  that  case  ?]  In  that  case,  which 
was  an  action  upon  a  bill  of  exchange,  to  which  it  was  pleaded 
that  the  money  had  been  won  in  gaming,  the  question  put  to  the 
witness  was,  Was  there  a  roulette  table  in  the  room  f  In  the 
case  of  Adams  v.  Lloyd  (3  H.  &  N.  851)  Pollock,  C.B.  said  that 
the  only  exception  to  the  privilege  of  a  witness  was  "  where  the 
judge  is  perfectly  certain  that  the  witness  is  trifling  with  the 
authority  of  the  court,  and  availing  himself  of  the  rule  of  law  to 
keep  back  the  truth,  having  in  reality  no  ground  whatever  for 
claiming  the  privilege;'^  in  which  case  the  witness  might  be 
compelled  to  answer.  The  witness  in  the  present  case  is  in  the 
same  category.  He  is  a  mere  witness  subpoenaed  for  examina- 
tion. A  bankrupt  or  the  debtor  himself  cannot  refuse  to  answer, 
but  that  is  a  different  case.  They  cited  :  Ex  parte  Schqfield ;  Be 
Fvrth,  87  L.  T.  Rep.  N.  S.  281 ;  L.  Rep.  6  Oh.  Div.  230;  Bx 
parte  Mackenzie;  Be  HeUiwell,  31  L.  T.  Rep.  N.  S.  421 ;  L.  Rep. 
10  Ch.  Ap.  88.  They  also  referred  to  Osbom  v.  London  Dock 
Company ,  10  Ex.  698 ;  Beg.  v.  Boyes,  5  L.  T.  Rep.  N.  S.  147;  1 
B.  &  S.  311. 

The  Chibi"  Judge,  without  calling  for  a  reply,  said : — The  law 
is  well  settled  and  has  been  settled  for  many  years.  I  do  not  say 
it  is  not  difficult  to  deal  with  a  case  where  the  witness  asserts  that 
he  will  not  answer  because  his  answers  may  tend  to  criminate 
him ;  but  that  difficulty  is  to  be  overcome.  In  some  of  the  cases 
which  have  been  referred  to  it  is  laid  down  that  a  judge  must 
exercise  some  little  discretion  when  he  has  to  deal  with  such  an 
objection.  It  cannot  be  disputed  that  the  law  is  plain  and 
distinct.  The  case  of  Ex  paHe  Mackenzie,  Be  HelliweU  (ubi  sup.) 
establishes  the  principle  in  plain  words,  but  it  proceeds  upon 
totally  different  grounds.  That  principle  is  not  called  in  question 
in  the  slightest  decree.  There  the  question  was  about  a  letter 
which  was  denied  by  the  witness  to  have  been  written  by  him, 
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and  when  asked  wheiiher  it  was  written  by  his  aathority^  he     Exports 
begged  that  his  solicitor  might  see  it  before  he  answered  the  Rj^nol«»;  '^ 

qaestion,  bat  he  did  not  refuse  to  answer.     The  examination  was        

thereupon  broken  off.    Mellish,  L.J.  expressed  himself  distinctlj,        1882. 

and  he  said  this :  ''  In  my  opinion  the  refusal  to  answer  the    „  ^j"  ^ 

question  until  the  soUcitor  had  seen  the  paper  was  not  a  refusal     PnvuLe. 

to  give  information  such  as  ought  to  affect  the  validity  of  the 

registration : '^  that  being  the  question  then  before  the  court. 

What  is  the  case  before  me  7     It  is  alleged  that  the  witness  is  a 

trustee  in  a  certain  settlement^  the  validity  of  which  the  trustee 

in  bankruptcy  seeks  to  impe€^h.     He  is  called  as  a  witness^  and 

the  deed  being  produced^  he  is  asked  whether  it  is  executed  by 

him,  and  the  answer  is,  ''  I  decline  to  answer  because  my  answer 

might  criminate  me.''     Am  I  not  bound  to  exercise  common 

sense  and  say  whether  an  answer  to  that  question  would  criminate 

anybody  ?      If  a  suit  were  instituted  in  a  Court  of  Chancery 

against  a  trustee,  such    a  question    whether,   under   the    old 

practice,  or  the  modem  practice  of  interrogatories,  would  beyond 

all  doubt  be  allowed;   the  object  of  the  Court  being  that  no 

needless  expense  should  be  incurred  in  proving  the  execution  of 

the  deed,  and  it  could  not,  upon  any  conceivable  ground,  have 

had  the  effect  of  criminating  the  witness.     That  object  is  the 

same,  I  think,  with  all  the  other  questions  in  this  case.     It  is  not 

suggested  that  the  witness  has  done  anything  criminal.     It  could 

not  be  criminal  to  execute  a  deed.    It  could  not  be  criminal  to 

deal  with  the  property  comprised  in  the  deed.     If  he  did  deal 

with  it,  I  do  not  say  that  he  did,  but  if  he  did,  it  could  not  be 

criminal  to  charge  him  with  having  received  a  sum  of  lOOOZ.  and 

paid  it  into  his  bankers.     The  notion  of  criminality  does  not 

come  within  the  precincts  of  this  case.     It  cannot  be  said  that 

any  one  of  the  questions  put  to  the  witness  could  ever  form  a 

link  in  any  criminal  action  which  might   be  brought  against 

him.     The  principle  no  doubt  is  a  very  important  one,  as  it 

concerns  the  liberty  of  the  subject,  and  if  I  saw  there  was  any 

chance  of  an  answer  to  that  question,  ''  whether  he  executed  a 

deed  or  not,''  forming  a  link  in  a  chain  in  any  way,  the  one  end 

of  which  would  be  the  accusation,  and  the  other  a  conviction  of 

the  witness,  I  should  hesitate  very  much  before  I  compelled  him 

to  answer.    But,  as  it  stands,  no  one  who  has  listened  to  this 

examination  can  entertain  any  doubt  that  it  comes  clearly  within 

the  cases  pointed  out  in  the  judgment  which  has  been  referred 

to,  that  the  court  must  be  satisfied  that  the  witness  is  trifling 

with  the  court,  and  is  setting  up  excuses  which  have  no  kind  of 

foundation.     I  should  neglect  my  duty  if  I  hesitated  to  say  that 

the  witness  is  bound  to  answer  the  questions  and  submit  to  an 

examination  before  the  registrar.     If  he  does  not  answer,  I  need 

not  point  out  to  him  the  consequences  that  would  attend  his 

refusal.    An  observation  has  been  made  upon  the  case  before 

Hall,  Y.C.,  but  I  am  unable  to  deal  with  that.     Of  course,  I 

should  listen  with  great  respect  to  anything  that  Hall,  Y.O.  has 
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Ex  parte     decided ;  but  whether  the  case  was  like  this  or  not  I  cannot  tell, 
^  RwN^^  for  I  know  nothing  whatever  about  it.     In  the  case  before  me,  I 

'    am  convinced  I  should  be  doing  wrong  in  the  administration  of 

1882.       justice  in  this  court,  if  I  hesitated  to  say  that  the  witness  has 
EvideZe—    P^^^^^J  ^rifl^^  with  the  administration  of  the  law,  and  is  wholly 

Privilege,  unjustified  in  dealing  with  the  matter  in  the  way  he  has  done. 
He  acted  under  the  advice  of  his  counsel.  I  may  say  I  think 
that  the  rule  is  not  so  strict  as  it  used  to  be,  of  giving  the  witness 
who  is  under  the  examination  the  advantage  of  having  counsel. 
I  do  not  know  that  a  case  has  ever  occurred  in  which  counsel  has 
been  allowed  to  interfere  and  argue  for  the  witness,  not  upon  the 
question  of  law,  but  to  argue  a  matter  of  fact  for  the  witness  that 
he  is  not  bound  to  answer  the  questions.  [Horton  Smith,  Q.O.— 
Does  your  Lordship  then  decide  that  the  witness  is  bound  to 
answer  all  the  questions  put  to  him  ?]  All  lawful  questions.  I 
have  dealt  with  the  examination  as  well  as  I  could.  I  have  no 
record  of  the  examination.  I  have  said  quite  enough  to  explain 
what  I  mean.  Some  of  the  questions  seem  to  me  to  be 
immaterial,  and  some  very  pointed,  and  the  evasive  answering 
is  in  my  opinion  trifling  and  unlawful.  The  witness  must  pay 
the  costs  of  this  application. 

Order  made  accordingly. 
The  witness  apnealed  from  the  decision. 

Horton  Smith,  Q.O.,  and  Montagu  Williams  {Tenell  with  them) 
for  the  appellant. — The  witness  had  a  reasonable  ground  for 
taking  the  objection  to  the  question,  for  under  sect.  11  of  the 
Debtors  Act  1869  the  bankrupt  himself  might  have  been  guilty 
of  a  misdeamour  by  reason  of  the  acts  committed  by  him  in 
connection  with  the  settlement ;  and  in  case  of  its  being  proved 
that  the  witness  was  a  party  to  the  settlement,  he  might  himself 
be  liable  to  an  indictment.  One  question  asked  was,  whether  the 
witness  had  ever  signed  his  name  as  Q-eorge  Edwards.  It  is 
possible  that  an  answer  to  that  might  result  in  a  charge  of 
forgery  being  preferred  against  the  witness.  But  the  principal 
object  of  the  examination  was  to  make  out  that  there  had  been  a 
conspirarcy  between  the  two  brothers.  The  advisers  of  the 
trustee  say,  ''  The  whole  settlement  is  a  sham.  You  knew  of  it, 
and  aided  and  assisted  in  it.''  If  that  is  true  and  can  be  proved, 
what  was  done  amounted  to  an  indictable  conspiracy  {Rex  v. 
Edwards,  8  Mod.  320;  Rex  v.  Delavel,  3  Bur.  1434.)  Another 
question  is,  who  is  to  be  the  judge  whether  the  question  put 
ought  to  be  answered  ?  According  to  some  dicta,  the  witness 
himself  is  the  sole  judge ;  according  to  other  dicta,  he  must  show 
some  reasonable  ground  for  believing  that  his  answer  will  tend 
to  criminate  him.  If  the  witness  claims  protection,  and  there 
appears  reasonable  ground  that  the  answer  would  tend  to  crimi- 
nate him,  he  is  not  compellable  to  answer :  {Reg  v.  Oarbett,  I  Den. 
C.  0.  236 ;  2  C.  &  K.  474 ;  2  Oox  0.  C.  448.)  *  Whether  the  claim 
of  privilege  is  reasonably  well  founded  or  not,  is  a  question  for 
the  witness,  not  for  the  judge :  {Fisher  v.  Ronalds,  20  L.  T.  Rep. 
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O.  8.  100;  12  G.  B.   762.)     In  that  oase  Jeriris,  G.J.   bbjb:      Exparu 
"  We  must  therefore  allow  the  witness  to  judge  for  himself,  or  he  ^''olds;  Re 

would  be  made  to  criminate  himself     Maule,   J.  expressed  a        

similar  opinion  during  the  argument.  Lord  Truro,  L.G.  said :  1882. 
''  A  defendant,  in  order  to  entitle  himself  to  protection,  is  not  p  .T^ 
bound  to  show  to  what  extent  the  discovery  sought  might  affect  Primhge. 
him,  for  to  do  that  he  might  oftentimes  of  necessity  deprive  him- 
self of  the  benefit  he  is  seeking ;  but  it  will  satisfy  the  rule  if  he 
states  circumstances  consistent  on  the  face  of  them  with  the 
existence  of  the  peril  alleged,  and  which  also  render  it  extremely 
probable :''  {8hoH  v.  Mercier,  16  L.  T.  Eep.  0.  S,  453 ;  3  Mac. 
&  Gor.  205,  217.)  The  law  as  stated  by  Maule,  J.  in  Fisher  v. 
Ronalds  was  afterwards  approved  by  Pollock,  G.B. :  {Adams 
V.  Ll(n/d,  31  L.  T.  Rep.  O.  S.  219;  3  H.  &  N.  351,  361.)  In 
1855,  according  to  Parke,  B.  the  rule  was  still  unsettled: 
Osbom  V.  London  Dock  Company,  2i  L.  T.  Rep.  0.  S.  262  ;  10 
Ex.  698,  700.  In  another  case  Stuart,  V.G.,  although  he  did 
not  agree  with  the  view  taken  by  Maule,  J.,  admitted  that  there 
might  be  cases  in  which  the  witness  was  the  sole  judge:  {Side* 
bottom  V.  Adkins,  29  L.  T.  Rep.  O.  8.  310.)  If  the  judge  has  any 
duty  at  all,  it  is  only  to  satisfy  himself  whether  the  objection  is 
genuine:  (JSb  parte  Schofield;  Be  Firth,  37  L.  T.  Rep.  N.  S. 
281 ;  L.  Rep.  6  Gh.  Div.  230.)  They  also  referred  to  Ex  parte  . 
Fernandez,  4  L.  T.  Rep.  N.  S.  324;  10  G.  B.  N.  S.  3;  Beg  v. 
Boyes,5  L.  T.  Rep.  N.  S.  147;  1  B.  &  S.  311. 

Arthur  Charles,  Q.G,,  and  F.  C.   Willis  for  the  trustee. — The 
witness's  objection  was  not  made  bona  fide.     The  object  of  the 
examination  is  to  ascertain  the  amount  of  money  received.     Ex 
parte  Schofisld  {ubi  svp.)  is  in  our  favour. 
Horton  Smith  replied. 

Jessel,  M.R. — There  are  two  questions  to  be  decided  in  this 
case.  One  is  of  general  importance ;  the  other  question  arises  on 
the  circumstances  of  the  particular  case.  The  question  of  general 
importance  is,  whether,  when  a  witness  objects  to  answer  a 
question  on  the  ground  that  the  answer  to  the  question  put  to 
him  may  criminate  him  or  may  tend  to  criminate  him,  the  mere 
statement  of  the  belief  of  the  witness  himself  will  be  sufficient, 
or  whether  the  judge  is  entitled  to  decide  (not  merely  accepting 
the  witness's  statement  that  he  believes  it)  whether  the  proposed 
question  has  really  a  tendency  to  criminate  the  witness,  or  might 
fairly  be  considered  to  have  that  tendency  under  all  the  circum- 
stances of  the  case.  Now,  upon  that,  there  are  various  dicta,  and 
one  express  decision.  I  am  quite  aware  that  the  express  decision, 
being  one  of  the  Gourt  of  Queen's  Bench,  is  not  technically 
binding  on  this  Gourt ;  but  at  the  same  time  it  is  a  decision  of  the 
full  Gourt  of  Queen's  Bench,  which  was  composed  at  that  time  of 
very  eminent  judges,  and  I  need  not  say  that  I  should  differ  from 
them  with  very  great  hesitation.  That  was  in  the  case  of  Beg,  v. 
Boyes.  It  was  heard  in  the  year  1861,  and  this  very  point,  as  I 
read  that  case,  was  not  merely  the  subject  of  dicta,  but  clearly  of 
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Ex  parte     decision.     Gockbum^  O.J.  gave  judgment,  and  the  present  Lord 
*  RfSb^  ^^^^^"™  and  Crompton    and    Hill,   JJ.   concurred    in    that 

'    judgment.     In  the  judgment  given  by  the  Lord  Chief  Justice  he 

1882.  says  this  :  "  It  was  also  contended  that  a  bare  possibility  of  legal 
Er4den  V^^^  ^^®  Sufficient  to  entitle  a  witness  to  protection  ;  nay,  further, 
Privilege,  that  the  wituess  was  the  sole  judge  as  to  whether  his  evidence 
would  bring  him  into  danger  of  the  law,  and  that  the  statement 
of  his  belief  to  that  effect,  if  not  manifestly  made  mala  fide, 
would  be  received  as  conclusive.  With  the  latter  of  these  propo- 
sitions we  are  altogether  unable  to  concur.  Upon  review  of  the 
authorities,  we  are  clearly  of  opinion  that  the  view  of  the  law 
propounded  by  Lord  Wensleydale  in  Oshom  v.  The  London  Dock 
Company,  and  acted  upon  by  Stuart,  V.C.  in  Sidebottom  v. 
Adkins;  is  the  correct  one,  and  that,  to  entitle  a  party  called  as  a 
witness  to  the  privilege  of  silence,  the  Court  must  see,  from  the 
circumstance  of  the  case  and  the  nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  there  is  reasonable  ground  to  appre- 
hend danger  to  the  witness  from  his  being  compelled  to  answer. 
Indeed,  we  quite  agree  that,  if  the  fact  of  the  witness  being  in 
danger  be  once  made  to  appear,  great  latitude  should  be  allowed 
to  him  in  judging  for  himself  of  the  effect  of  any  particular 
.  question,  there  being  no  doubt,  as  observed  by  Alderson,  B.  in 
Osborn  v.  The  London  Dock  Company,  that  a  question  which 
might  appear  at  first  sight  a  very  innocent  one,  might,  by  affording 
a  link  in  a  chain  of  evidence,  become  the  means  of  bringing 
home  an  offence  to  the  party  answering.  Subject  to  this  reserva- 
tion, a  judge  is,  in  our  opinion,  bound  to  insist  on  a  witness 
answering,  unless  he  is  satisfied  that  the  answer  will  tend  to  place 
the  witness  in  peril.*'  That  decision,  it  appears  to  me,  states  the 
law  correctly,  and  if  it  were  necessary  for  the  Court  of  Appeal 
to  affirm  it,  we  should  be  doing  well  and  wisely  in  saying  we  did 
affb-m  it.  It  is  unnecessary,  after  that,  to  refer  to  the  prior 
decisions.  They  are  all  mere  dicta,  but  I  may  say  this,  that,  as 
regards  the  subsequent  case,  in  1877,  of  Ex  parte  Schofield,  I 
am  not  sure  that  it  is  a  dictum ;  I  rather  think  it  is  a  decision. 
That  was  the  case  where  James,  L.J.  said,  with  regard  to  an 
examination  under  this  very  96th  section  of  the  Bankruptcy  Act 
1869,  "  Of  course,  in  such  a  case,  the  judge  must  see  whether  the 
objection  is  a  genuine  one  or  not.'*  As  regards  the  prior  cases 
we  not  only  have  the  opinion  of  a  very  eminent  judge,  the  late 
Lord  Wensleydale,  which  was  given  in  the  case  of  Osborn  v.  The 
London  Dock  Company,  but  we  have  citations  from  three  standard 
works,  namely,  Best  on  Evidence  (6th  edit.  p.  177),  Phillips  on 
evidence  (10th  edit.  vol.  3,  p.  488),  and  Taylor  on  Evidence  (7th 
edit.,  p.  1225) ;  and  they  all  state  the  rule  in  the  same  way  as  it 
was  in  effect  ultimately  decided.  They  also  state  this,  which  is 
obvious,  that,  if  you  allowed  the  witness,  merely  on  his  own 
statement  of  his  belief  that  an  answer  to  the  question  would  tend 
to  criminate  him  (for  that  is  all,  he  is  only  bound  to  believe 
that),  to  refuse  to  answer  the  question,  it  would  enable  a  friendly 
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witness,   who  vnshed   to   assist  one  of  the    parties,  to   escape     Ex  parte 
examination  altogether,  and  to  refuse  to  give  his  evidence ;  an^?J^^^^*^* 

evil  so  great  that  when  weighed   even  against  the  chance  of        

occasionally  assisting  to  convict  a  gnilty  man,  it  would  certainly        1882. 
far  overbear,  as  a  question  of  public  policy,  the  danger,  if  it  is  to    ^  ."T" 
be  treated  as  a  danger,  of  assisting  to  convict  a   guilty  man     Privilege. 
occasionally  ont  of  his  own  mouth.     Perhaps  onr  law  has  gone 
even  too  far  in  that  direction ;  and,  without  at  all  impugning  the 
policy  of  the  law,  there  certainly  must  be  a  larger  policy,  which 
requires  a  person  to  answer,  where  the  judge  thinks  that  he  is 
not  bond  fide  objecting  with  the  view  of  claiming  privilege  to 
protect  himself,  but  to  prevent  other  parties  getting  that  testi- 
mony which  is  necessary  for  the  purposes  of  justice.     Now,  even 
as  regards  judges  who  entertain  the  contrary  opinion,  it  is  quite 
plain  that  they  make  the  exception  oi  mala  fides.     I  have  only  to 
refer,  for  that,  to  the  statement  of  Pollock,  G.B.  in  the  case  of 
Adams  v.  Lloyd,  where,  having  stated  the  rule  in  favour  of  pro- 
tection  on   a   witnesses   own   oath,  he   says   this :    "  The    only 
exception  I  wonld  make  would  be  this :    if  the  circumstances 
disclosed  made  the  judge  perfectly  certain  that  the  witness  was 
trifling  with  the  Court,  and  availing  himself  of  a  rule  of  law  on  an 
occasion  in  which  in  fact  there  was  no  good  ground,  then  I  think 
it  is  the  duty  of  the  judge  to  insist  on  his  answering.^'     So  that 
even  those  judges  who  hold  to  the  other  rule  make  that  excep- 
tion.    That  being  so,  the  second  question  we  have  to  consider  is, 
whether  it  does  appear  to  the  Court  in  this  case  that  there  is  any 
reasonable  fear  of  the   questions,   when   answered,   tending  to 
convict  the  witness  of  a  criminal  offence,  or  tending  to  criminate 
him  in  any  way.     When  the  Court  has  to  decide  that  point,  it 
mnst  consider  what  the  nature  of  the  case  is,  and  what  the 
witness  has  said.     When  yon  look  at  these  questions,  and  what 
he  has  refused  to  answer,  the  conviction,  I  think,  must  force 
itself  upon  the  mind  of  anyone  that  the  witness  refused  to  answer 
because  he  did  not  want  to  give  the  information,  and  that  he  was 
trifling  with  the  Court.    The  kind  of  questions  which  he  refused 
to  answer  seemed  to  me  to  lead  to  that  conclusion.     But  it  is 
suggested  that,  though  the  witness  did  not  say  so,  and  though 
there  was  no  evidence  before  the  Court,  there  was  a  real  danger 
of  his  being  indicted  together  with  his  brother  for  what  would  be, 
no  doubt,  a  conspiracy  if  proved,  that  is,  a  deliberate  combining 
with  his  brother  to  cheat  the  brother's  creditors  by  withdrawing 
from  them  a  portion  of  the  brother's  property.     That,  no  doubt, 
would  be  an  indictable  offence,  but  we  must  see  whether  there  is 
any  indication  of  anything  of  the  kind.     In  the  first  place,  all 
that  is  alleged  against  the  witness  is,  that  he  is  the  trustee  of  a 
voluntary  settlement,  and  that  in  that  capacity  certain  stocks, 
&c.,    were    transferred   to  him.      Then   he    is    asked  whether 
he    is    the    trustee,    what    stock,    &c.,    were    transferred    to 
him,  and  what  has  become  of  them.     There  is  not  anywhere 
any  suggestion  in  the  proceedings  in  bankruptcy  that  there  was 
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Exparte     aiiytliing    like    conspiracy  between   bimaelf  and  his  brotlier. 
^^EYKo*  *  ^  There  is  prodaced  a  docament^  not  issaed  by  any  of  the  parties 

'    in  the  bankruptcy,  but  by  some  creditors  of  the  brother,  who 

1882.  have  filed  a  statement  of  claim,  in  which  the  same  facts  are 
,,  ~  _  alleged,  but  it  is  there  also  alleged  that  the  transfer  was  made  to 
Privilege,  this  witnoss,  and  as  he  well  knew  by  the  bankrupt,  with  the  view 
to  defraud  his  creditors.  But  even  that  allegation  does  not  make 
a  charge  of  conspiracy ;  it  is  only  made  to  defeat  the  operation 
of  the  settlement  as  against  the  creditors,  who  were  the  plaintiffs 
in  that  action.  I  do  not  think  for  a  moment  that  the  witness  is 
under  any  h(ma  fids  belief  that  any  such  charge  of  conspiracy 
will  be  made,  or  that  he  had  any  idea  of  such  a  charge ;  in  fact, 
I  think  the  notion  of  an  indictment  for  such  a  conspiracy  could 
only  present  itself  to  the  mind  of  some  one  who  was  very  familiar 
indeed  with  the  law  of  conspiracy.  The  real  position  of  matters 
appears  to  me  to  be,  that  the  witness  did  not  wish  to  afford  any 
assistance  to  the  creditors  in  obtaining  possession  of  the  property 
of  the  bankrupt  which  had  been  kept  from  them.  I  think  that 
was  the  real  prevailing  motive  with  him,  and  not  any  real  fear  of 
criminal  proceedings.  That  being  so,  I  think  he  ought  to  answer 
the  questions,  subject,  however,  to  this  observation,  that  he  will 
be  entitled  to  object  to  any  particular  question  which  obviously 
has  a  tendency  to  criminate  him,  or  which,  in  the  opinion  of  the 
presiding  judge,  would  tend  to  criminate  him  in  regard  to  any 
matter,  or  may  be  reasonably  held  to  criminate  him;  that  is  to  say, 
we  do  not  intend  to  decide  that  he  must  answer  every  question 
that  he  has  been  asked,  but  that  he  must  answer  the  questions 
subject  to  his  objecting  to  particular  questions,  on  a  reasonable 
ground  that  that  particular  question,  or  those  particular  questions, 
might  criminate  him,  or  might  tend  to  criminate  him. 

Cotton,  L.J. — I  am  of  the  same  opinion,  and  on  the  same 
grounds.  There  is  but  little  for  me  to  add.  As  I  understand, 
Mr.  Horton  Smithes  contention  was  this^  that  a  witness,  on  being 
called,  may  at  the  very  first  question  which  is  asked  him,  at  once 
put  down  his  foot  and  say,  ^'  I  refuse  to  answer  that  question, 
because  it  may  tend  to  criminate  me,''  although  there  is  nothing 
stated  by  him,  and  no  facts  appear  in  the  case  which  would 
render  that  even  possible.  In  my  opinion  that  would  lead  to 
the  most  monstrous  conclusion.  I  will  say  no  more  than  that  I 
think  the  rule  i3  correctly  stated  in  the  case  of  Reg.  v.  Bayea, 
and  that  to  that  decision,  and  the  rule  there  laid  down,  I  adhere. 
As  regards  the  other  point,  whether  the  witness  in  this  particular 
case  can  protect  himself  effectually,  I  think  we  have  got  the 
rule  laid  down  by  James,  L.J.  in  the  case  of  Ex  parte  Scho/ield, 
Re  Firth  J  that  is  to  say,  that  the  judge  must  satisfy  himself  and 
decide  whether  the  objection  is  a  genuine  one.  Looking  at  the 
way  in  which  this  witness  claims  his  privilege,  I  am  satisfied,  as 
the  registrar  seems  clearly  to  have  been,  that  it  was  not  a  genuine 
objection  on  the  ground  that  it  would  tend  to  criminate  him. 
To  every  question  that  was  e^ked  him,  even  such  a  question  as 
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ihiB,  **  Have  you  ever  been  at  Mr.  James's  office  in  Fleet-street     Ex  parte 
in  your  life  V  his  answer  was,  '^  I  object  to  answer  that,  on  the  ^^^ll^^i  ^ 

ground  that  it  may  tend  to  criminate  me."     Now,  I  cannot  think        

that  that  was  a  genuine  objection  on  the  ground  stated,  but  that        i882. 
there  was  some  other  reason  for  the  witness  patting  his  foot  down     „  -ZZe^ 
at  once  and  saying,  ''Tou  will  eet  nothing  out  of  me.''    1  think,     Privilege. 
therefore,  the  order  was  right.   Of  course  this  will  not  decide  iihat 
if  he  does  refuse  to  answer  any  question  as  to  which  there  is  a 
reasonable  probability  that  the  answer  would  tend  to  criminate 
him,  he  is  bound  to  answer  that.     The  Court  will  consider  any 
such  objection  taken  by  him  when,  and  if,  it  is  taken. 

LiNDLST,  L.J. — I  am  of  the  same  opinion.  The  order  appealed 
from  was  made  by  the  Chief  Judge  in  Bankruptcy,  and  it  was,  in 
substance,  that  this  gentleman  should  submit  to  an  examination 
at  his  own  expense,  and  should  answer  all  lawful  questions  that 
might  be  put  to  him.  That  order,  of  course,  must  be  qualified. 
The  reason  it  was  made  was,  that  he  declined  to  answer  anything 
at  all.  Now,  let  us  consider  that.  The  effect  of  the  examination 
satisfies  me  that  his  objection  was  not  taken  bond  fide  for  his  own 
protection  at  all.  He  did  not,  in  fact,  know  of  this  claim ;  the 
claim  had  not  then  come  to  his  knowledge.  But,  apart  from  that, 
the  tone  of  his  answers  satisfies  me  that  he  was  not  considering 
his  own  protection,  but  that  he  was  considering  how  he  could 
prevent  those  interested  in  upsetting  this  settlement  from  sue- 
ceedmg  in  that  object.  That  was  what  was  passing  through  his 
mind,  and  not  any  danger  of  a  criminal  proceeding.  Twenty 
years  a^o  this  question  as  to  how  far  the  oath  of  a  witness  was 
conclusive  was  settled  by  the  Court  of  Queen's  Bench  in  Beg,  v. 
Boyes,  and  that  decision  has  never  been  disturbed  since.  There 
were,  as  to  that,  differences  of  opinion  before,  but  to  the  rule  so 
laid  down  then,  which  I  have  never  heard  questioned  since,  we 
are  all  disposed  to  adhere.  I  have  always  thought  that  the  rule 
as  laid  down  there  was  perfectly  well  settled,  and  it  is  not  for  us 
now  to  disturb  it.  Then,  as  to  what  is  to  be  done  in  the  future ; 
of  course^  I  do  not  mean  to  say  there  may  not  be  some  indict- 
ment for  conspiracy  against  this  gentleman.  I  do  not  know 
whether  there  will  or  will  not,  and  I  do  not  know  whether  he  is 
open  to  it  or  not ;  possibly  he  is.  I  can  well  understand  that 
some  ingenious  gentleman  like  Mr.  Montagu  Williams  might 
suggest  how  an  indictment  for  conspiracy  might  be  framed  against 
him.  That  is  possible  enough.  If^  when  further  questions  are 
put  to  him,  he  declines  to  answer,  and  the  judge  or  presiding 
registrar  is  of  opinion  that  he  is  declining  to  answer  bond  fiJe 
for  his  own  protection,  and  there  is  any  appreciable  danger  to 
him,  the  witness  will  be  entitled  to  the  benefit  of  silence ;  other- 
wise he  will  have  to  answer  the  questions  put  to  him.  This  appeal 
must  therefore  be  dismissed  with  costs. 

Horton  Smith. — ^I  suppose  in  form  your  Lordships  hold  that  the 
Chief  Judge^s  order  is  right,  and  that  the  matter  must  go  back 
for  the  witness  to  answer  all  lawful  questions  that  are  put  to  him. 
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Ex  poitB         LiNDLET,  L.J. — ^Tes  J  to  answer  all  lawful  questions  put  to  him, 
Rbtnoldb;  Rt  j^^  Ijq  will  refuse  to  answer  them  at  his  peril. 
^^^'^  Appeal  dismissed. 

1882.  The  Court  on  a  subsequent  day  refused  leave  to  appeal  to  the 

„  rj  House  of  Lords. 

PwXr        Solicitors  for  the  appellant,  Q.  8.  and  E.  Brandon. 

Solicitors  for  the  trustee,  Bellamy,  Strong,  and  Baker. 
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Thursday,  Nov.  10,  1881. 

(Before  Jbssel,  M.B.,  Lush  and  Lindlet,  L.JJ.) 

JEb  parte  Graves  ;  Re  Habbis.  (a) 

Bankruptcy — Convicted  felon — LiahiUty  to  be  made  bankrupt — 
Felony  Act  1870  (33  ^  34  Vict.  c.  23),  ss.  7  and  8— Bankruptcy 
Act  1869,  s.  6,  sub-sect.  6. 

A  convicted  felon  muy  be  adjudicated  a  bankrupt  on  an  act  of 
bankruptcy  committed  either  before  or  after  his  conviction. 

If  a  debtor^ 8  summons  he  served  on  a  convicted  felon  during  his 
imprisonment,  his  neglect  to  pay,  secure,  or  compound  for  the 
debt  will  be  an  a>ct  of  bankruptcy. 

GEORQE  HARRIS,  the  debtor,  had  been  the  confidential 
clerk  of  Mr.  Henry  Graves,  the  publisher,  of  6,  Pall  Mall. 

In  May  1881  Harris  was  convicted  at  the  Old  Bailey  of 
embezzling  the  money  of  his  employer,  and  of  forgery,  and  was 
sentenced  to  seven  years'  penal  servitude. 

On  the  23rd  day  of  May,  after  the  conviction,  a  debtor's 
summons  was  issued  by  Graves  against  Harris  for  80Z.  8^.,  the 
amount  of  a  cheque  which  had  been  handed  by  Graves  to  Harris 
on  the  10th  day  of  August,  1876,  to  be  paid  into  the  bank^  but 
which  was  then  cashed  by  Harris  and  applied  to  his  own  use. 

The  facts  as  to  this  cheque  were  not  discovered  until  after  the 
conviction. 

The  debtor's  summons  was,  on  the  23rd  day  of  May,  1881, 
served  on  the  debtor  in  Newgate  Prison. 

On  the  15tb  day  of  June  Harris  applied  to  have  the  summons 

(a)  iUportod  by  Fbawk  Evams,  Esq.,  Barrister-At-Law. 
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dismissed  on  the  ground  that  the  money  had  been  repaid  to     Ex  parte 
Oraves.     Mr.  Registrar  Hazlitt  dismissed  this  application.  ^^Ibhis^ 

The  debtor  haying  made  default  in  paying  or  giving  satisfaction        * 

for  the  amount  mentioned  in  the  debtor's  summons^  Graves^  on        1881. 
the  23rd  day  of  Jnne^  filed  a  bankruptcy  petition  against  Harris,  ^     ^^Lia- 
founded  on  the  act  of  bankruptcy  alleged  to  be  committed  by     hmttf  to  be 
Harris  in  making  such  default.  adjudicated 

This  petition   was  served  on  Harris  in  Pentonville  Convict     ^*"9''' 
Prison,  and  on  the  20th  day  of  August  came  on  for-  hearing 
before   Mr.    Elegistrar   Brougham   sitting  as    Chief   Judge    in 
Bankruptcy.     The  learned  Registrar  dismissed  the  petition. 

Graves  appealed. 

Sidney  Wool/ {or  the  appellant. — The  debtor  has  committed  an 
act  of  bankruptcy  by  neglecting  to  comply  with  the  debtor's 
summons :  (Bankruptcy  Act,  1869,  s.  6,  sub-sect.  6) .  The  fact  that 
he  is  a  convicted  felon  makes  no  difference.  The  registrar  ^eems 
to  think  that  since  the  Felony  Act  1870  a  creditor  who  wishes  to 
obtain  payment  of  his  debt  ought  to  get  the  appointment  of  an 
administrator  or  an  interim  curator.  Forfeiture  for  felony  was 
abolished  by  the  Act,  and  the  goods  of  the  felon  still  belong  to 
him.  The  debtor,  although  in  penal  servitude,  may  neglect  to 
comply  with  the  debtor's  summons.  The  7th  section  of  the 
Felony  Act  (33  &  34  Vict.  c.  23)  provides  that  when  any  convict 
shall  "  be  made  bankrupt  he  shall  thenceforth,  so  far  as  relates  to 
the  provisions  hereinaA)er  contained  cease  to  be  subject  to  the 
operation  of  this  Act."  Possibly  the  registrar  took  the  view  that 
ihere  must  be  an  act  of  bankruptcy  committed  before  the  con- 
viction. [Jbssbl,  M.R. — ^Whether  the*  act  of  bankruptcy  was 
committed  before  or  after  the  conviction,  the  same  observation 
applies.  Why  should  he  not  make  the  man  a  bankrupt  ?  Under 
ihe  8th  section  of  the  Bankruptcy  Act  1869,  there  may  be  a 
judicial  discretion  not  to  make  a  man  a  bankrupt  because  it  is  no 
ase  doing  so.]  That  was  not  the  registrar's  reason  for  not 
making  the  adjudication.  By  the  15th  section  of  the  Felony 
Act  the  rights  of  persons  like  Mr.  Graves  are  reserved,  there 
being  a  provision  that  the  Act  is  not  to  prejudice  any  right  of  a 

I>er8on  who  has  suffered  loss  or  injury  by  any  criminal  or  fraudu- 
ent  act  of  the  convict.     [He  was  stopped.] 

Winshw,  Q.C.  and  Finlay  Knight,  for  the  debtor. — By  the 
8th  section  of  the  Felony  Act,  no  action  or  suit  for  recovery  of 
any  property,  debt,  or  damage  shall  be  brought  by  any  convict 
during  the  time  while  he  is  subject  to  the  Act,  and  '^  every  con- 
vict shall  be  incapable  during  such  time  as  aforesaid,  of  alien- 
ating or  charging  any  property  or  of  making  any  contract,  save 
as  hereinafter  provided."  "  Alienating  "  includes  paying  away 
money,  and  if  the  debtor  had  the  money  and  handed  it  to  this 
creditor  the  latter  would  not  be  properly  paid.  [Lush,  L.  J.— 
Suppose  an  action  were  brought  against  the  convict,  could  that 
be  stayed  ?]  It  would  come  to  no  effect.  [Lush  L.J. — He  is 
bound  to  pay  his  debts  although  he  is  a  convict.     Jessel  M.R. 
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Ex  parte     —A  Creditor  can  issue  execution  under  the  3rd  and  4th  sections 
EL^B^*  of  the  Felony  Act  for  costs,  if  an  order  is  made  against  him  for 

*      costs.]     All  his  property  is  to  be  taken  possession  of  under  the 

1881.  statute.  [Jessel,  M.R. — Not  at  all.  There  is  nothing  to  compel 
Convict^ Lia-  ^^®  Qtie©ii  to  appoint  an  administrator.  It  was  only  intended  to 
bilitff  to  be  appoint  an  administrator  in  the  case  of  a  very  large  property.] 
udjujuattd  Under  the  21st  section,  if  no  administrator  has  been  appointed, 
bankrypu  ^^  interim  Curator  may  be  appointed  by  the  justices.  [Jessel, 
M.B.— -It  is  not  intended  to  be  a  creditor's  administration ;  but 
to  prevent  other  people  from  plundering  his  property  while  he  is 
in  prison.  The  22nd  section  requires  an  oath  as  to  the  nearest 
relatives.]  The  Act  was  passed  as  much  for  the  benefit  of 
creditors  as  of  debtors.  It  intended  to  give  the  creditors  a 
means  to  obtain  that  payment  which  they  had  formerly  a  right 
to  when  the  goods  became  the  property  of  the  Crown.  [Jessel, 
M.E. — Surely  not.  The  creditor's  rights  are  preserved  by  the 
27th  section,  which  provides  that  judgments  for  payment  of 
money,  obtained  before  or  after  the  conviction,  may  be  executed 
against  any  property  under  the  care  of  the  interim  curator  or 
administrator.]  The  7th  section  applies  only  to  adjudications  on 
acts  of  bankruptcy  committed  before  the  conviction,  because  it 
was  necessary  that  the  trustees'  title  should  relate  back,  and 
have  priority  over  an  alienation  made  while  the  convict  was 
competent  to  alienate.  It  was  not  intended  that,  after  the 
power  to  alienate  was  taken  away,  a  convict  should  be  liable  for 
neglecting  to  pay  his  debts.  [Jessel,  M.B. — That  argument 
applies  equally  well  to  an  act  of  bankruptcy  committed  before.] 
No.  Formerly,  when  the  prisoner  thought  he  would  be  con- 
victed, he  assigned  away  all  his  property.  Such  an  assignment 
was  an  act  of  banknptcy,  and  it  was  to  reach  that  that  the  word 
"  bankrupt "  was  left  in  the  7th  section.  Suppose  a  man  were 
liable  to  be  put  in  the  pillory  for  neglecting  to  pay  a  debt,  and 
then  a  statute  was  passed  forbidding  him  to  pay  his  debts,  would 
he  still  be  liable  to  be  put  in  the  pillory  if  he  paid  them  ?  When 
a  creditor  issuing  a  debtor's  summons  puts  an  impediment  in  the 
way  of  payment  by  the  debtor,  the  debtor  cannot  avail  himself 
of  the  nonpayment  as  an  act  of  bankruptcy. 

Jessel,  M.B. — There  seems  to  have  been  some  misapprehen- 
sion about  this  matter.  A  convict  is  liable  to  pay  his 
debts,  and  the  27th  section  of  the  ''Act  to  abolish  forfeiture 
for  treason  and  felony  "  expressly  reserves  the  right  to  every 
creditor  to  issue  execution  e^  before.  If  we  were  to  liste/i  to 
the  argument  addressed  to  us  on  behalf  of  the  convict,  the  result 
would  be  this,  that  the  creditor  who  first  issued  execution  would 
get  possession,  and  general  distribution,  which  is  the  theory  of 
bankruptcy,  would  not  take  place  at  all.  It  is  of  no  benefit  to 
the  convict,  if  he  is  solvent;  he  can  get  an  administrator  ap- 
pointed, and  get  his  debts  paid ;  it  is  only  in  the  case  of  in- 
solvency that  you  really  want  to  resort  fco  proceedings  in  bank- 
ruptcy.    Then  it  is  suggested  that  the  Act  oi  Parliament  has 
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made  it   impossible  for  the  debtor  to  commit  an  act  of  bank-      Hxparu 
ruptcy,  becaase  it   says    he   shall  not  alienate    his    property.   ^^^^^''^ 

"What  that  means  is  plain  enoagh.     It  means  that  ho  shall  not        

make  away  with  his  property  to  the  prejudice  of  his  creditors.        1881. 
But  to  infer  that  the  Act  of  Parliament  suggested  that  an  in-  ^     TTzi 
Bo]yeat  convict  should  not  pay  his  debts  after  conviction  is  really    ^uli^  i^  ^ 
to  attribute  an  intention  to  the  Legislature  which  ought  not  to    adjudicated 
be  attributed  unless  you  find  it  expressed   in  such  words    as     ^^/^^orupu 
would  render  it  quite  impossible  to  attribute  any  other  meaning 
to  it.     Indeed  the  courts  have  gone  further^  and  have  declined 
to  attribute  absurdity  to  the  Legislature,  even  where  that  was  the 
literal  meaning  of  the   words^   if    it  was   impossible  from  the 
context  of  the  Act  of  Parliament^  having  regard  to  the  proper 
accustomed  meaning  of  the  words,  that  any  other  construction 
could  be  put  upon  them.     It  appears  to  me  that  this   appeal 
ought  to  be  allowed. 

Lush,  L.J. — I  am  of  the  same  opinion.  The  Felony  Act  leaves 
a  convict  felon  in  possession  of  his  property,  just  as  the  common 
law  leaves  a  convict  for  misdemeanour  in  possession  of  his  pro- 
perty. It  expressly  authorises  execution  against  him  for  costs, 
and  the  only  way  in  which  he  can  suffer  any  restraint  as  to  his 
property  is  that  he  shall  not  make  away  with  it,  and  he  shall  not 
allow  any  of  such  property  to  be  improperly  diverted,  either  away 
from  his  creditors  or  away  from  his  family.  That  is  alh  Then 
ihere  are  powers  for  the  Crown  to  intervene  for  the  protection  of 
ihe  convict  and  his  family.  Where  a  man  has  a  large  estate  the 
Crown  may  interfere  and  appoint  an  administrator,  but  the  rights 
of  the  creditors  are  in  no  way  affected  by  it.  An  action  might 
have  been  brought  against  the  convict  for  this  debt ;  and  if  an 
action  may  be  brought,  why  may  not  a  debtor's  summons  be 
brought  also  ?  This  felon  is  just  as  liable  to  pay  as  he  was  before 
his  conviction.  Whatever  property  the  creditor  can  reach  he  is 
entitled  to  reach  in  the  ordinary  way  by  process  of  law.  There 
is  no  reason  whatever  why  a  felon,  where  his  estate  is  insolvent, 
should  not  be  liable  to  the  bankruptcy  law  like  any  other  person. 

LiNDLET,  L.  J. — I  am  of  the  same  opinion.  I  think,  e^  I  under- 
stand it,  the  reason  for  the  decision  appealed  against  was,  that  a 
felon  was  precluded  by  the  8th  section  from  alienating  his  pro- 
perty, and  it  was  considered  that  that  prohibition  extended  so 
far  as  to  prevent  him  from  paying  a  debt.     Parting  with  his  pro- 

?9rty  in  payment  of  a  debt  is,  in  one  sense,  alienating  his  property, 
hat  seems  to  be  the  ratio  decidendi.  Now,  just  let  us  look  at 
that  a  little  closer.  It  would  be  extremely  hard  on  the  felon  if 
that  were  the  true  construction  of  the  8th  section,  because  it 
would  involve  this  as  a  consequence,  the  creditor  could  sue  him. 
The  Act  of  Parliament  does  not  divest  the  property  from  the 
felon  until  the  administrator  is  appointed.  Judgment  could  be 
got  against  him,  a^.  fa.  could  issue  upon  that  judgment,  and,  if 
nothing  were  done,  ^bia,tfi.fa.  might  be  executed,  and  the  costs, 
charges,  expenses,  possession  money,  levying  fees,  &c.,  woold 
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Ex  parte     follow.     Is  it  to  be  said  that  the  felon  is  to  be  precluded  by  this 
^hSkib.^  Act  of  Parliament  from  saving  himself  the  expenses  of  that 

execution^  because,  forsooth,  he  cannot  pay  the  amoant  of  the 

1881.       judgment  7    Is  it  to  be  said  that,  because  he  cannot  alienate  his 

c    '^l^Lki'  P^^P^^Jf  ^^  charge  it  in  the  way  or  for  the  purpose  contemplated 

bility  to  be    by  the  8th  section,  he  cannot  save  himself  the  expense  of  sheriff's 

adjudicated    officers  ?     I  Say  it  would  be  a  cruel  construction  so  to  hold. 

havkrvpu     And,  when  you  come  to  look  at  the  other  sections  which  have 

been  alluded  to  in  the  course  of  the  argument,  and  in  course  of 

the  judgments  of  Jessel,  M.B.  and  Lush,  L.  J.,  it  is  quite  plain  to 

me  that  the  8th  section  does  not  mean  that  the  felon  should  be 

prevented  by  the  Legislature  from  paying  his  debts.     If  so,  the 

whole  argument  falls  to  the  ground.     He  btua  left  this  property, 

and  he  has  power  to  pay  his  just  debts.     Here  is  an  ordinary 

debtor's   summons   requiring  payment,  and  there  is  no  reason 

why  he  should  not  be  made  a  bankrupt  if  he  does  not  comply 

with  the  summons. 

Woolf. — The  costs  here  and  in  the  Court  below  will  be  part 
of  the  petitioning  creditor's  costs. 

Jbssel,  M.B. — ^Yes ;  you  cannot  make  the  convict  pay  them. 
Solicitors  for  the  appellants,  Lewis  and  Lewis. 
Solicitors  for  the  debtor,  Oarr,  Son,  and  Thornton. 


NORTHERN     CIRCUIT, 

LrVEBPOOL. 

Thwsday,  May  4,  1882. 
(Before  Cavb,  J.) 

Beo.  V,  Shimmin. 

Oriminal  trial — Prisoner's  statement — OounseU^Right  of  reply, 

A  prisoner  on  his  trial  defended  by  counsel  is  not  entitled  to  have 
his  explanation  of  the  ca^e  to  the  jury  made  through  the 
mouth  of  his  counsel,  but  may,  at  the  conclusion  of  his  cownseVs 
address,  himself  add/ress  the  jury  and  make  such  statement, 
subject  to  this,  that  what  he  says  wUl  be  treated  as  additional 
fads  laid  before  the  couH,  and  entitling  the  prosecution  to  the 
reply. 
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^&r  Oave,  J. — ThU  is  the  rule  of  practice  now  approved  of  by  the        Bm. 
Judges  of  the  High  Court.  «  ''• 

^I^HE  prisoner  was  charged  on  an   indictment^   consisting  of 

A      two  counts^  with  having  on  the  5th  day  of  Febuary,  1882,        1882. 
feloniously,  unlawfully,  and  maliciously  set  fire  to  a  certain  shed    Practice^ 
belonging   to  the  Leeds  and   Liverpool  Canal  Company,  with   Statement  of 
intent  to  injure  the  said  company.  prisoner  at 

On  the  day  following  the  occurrence  of  the  fire  prisoner  had  ' 
gone  to  the  Detective  Office  in  Liverpool  and  announced  to  the 
detectives  that  he  had  come  to  tell  them  how  it  happened ;  that 
he  had  set  fire  to  the  place,  that  he  was  drunk  and  did  it  out  of 
pure  devilment,  and  he  then  proceeded  to  give  a  circumstantial 
account  of  the  transaction. 

This  statement  so  made  and  reduced  into  writing  was  at  the 
trial  one  of  the  strongest  pieces  of  evidence  against  him,  and  in 
his  address  to  the  jury  8egar,  who  appeared  as  counsel  for  the 
prisoner,  was  about  to  advert  to  the  explanation  made  by  the 
prisoner  to  him  of  how  he  came  to  make  the  statement  to  the 
police,  when  Cave,  J.  stopped  him  and  said  he  was  not  at  liberty 
to  do  that. 

8egar  said  he  should  be  very  glad  to  have  his  Lordship's 
ruling  on  the  point  and  some  definite  rule  laid  down,  as,  after 
the  apparently  contradictory  rulings  of  the  judges  lately, 
defending  counsel  were  placed  in  a  difficulty  as  to  the  course 
to  pursue.  Stephen,  J.  had  met  the  complaints  of  counsel  that 
the  prisoner's  mouth  was  closed  by  saying  that  at  least  his 
counsel's  mouth  was  not  closed,  and  that  any  statements  he  (the 
prisoner)  wished  to  lay  before  the  jury  could  be  made  by  the 
mouth  of  his  counsel,  while  Lord  Coleridge,  L.C.J,  had  held  that 
defending  counsel  were  not  entitled  to  make  any  such  statement 
or  refer  at  all  to  what  the  prisoner  told  them. 

Cave,  J.,  for  the  guidance  of  counsel,  would  explain  the  course 
he  had  adopted,  and  which  for  the  future  he  proposed  to  follow 
in  these  cases.  Every  prisoner  was  entitled  to  have  an  oppor- 
tunity of  making  a  statement,  and  ofifering  his  explanation  of  the 
charges  alleged  against  him.  When  before  the  magistrates  the 
law  had  provided  that  he  should  be  afforded  the  opportunity  of 
making  a  statement  in  answer  to  the  evidence  adduced  against 
him ;  and  if  he  does  make  any  statement  at  that  stage  of  the 
proceedings  it  is  returned  with  the  depositions  to  the  court  of 
trial,  and  is  put  in  by  the  prosecution  as  a  matter  of  course. 
When,  however,  a  prisoner  does  not  choose  to  avail  himself  of 
his  privilege  of  makinfi:  a  statement  when  before  the  magis- 
trates, he  may  still  make  it  at  the  trial,  whether  he  be  defended 
by  counsel  or  not ;  in  the  former  case  at  the  conclusion  of  his 
counsel's  speech,  with  this  proviso,  that  what  he  states  from 
the  dock  is  subject  to  the  right  of  reply  on  the  part  of  the 
prosecution,  as  being  in  the  nature  of  new  matter  laid  before  the 
jury.  That  was  the  rule  he  intended  to  foUow,  and  it  was  one  with 
which  the  other  judges  of  the  High  Court  concurred. 
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Hbo.  In    another    case   at    the    same  assizeB^    defending    counsel 

Shixhim     ^*^i°g  mentioned    to    the  jury    that    his    client's    mouth  was 

'     closed,  his  Lordship  in  summing-up  to  the  jury  again  adverted 

1882.        to  the  subject.     It  was  important,  he  said,  that  the  Profession 

E^*jr__    generally  should  be  made  acquainted  with- the  rule  of  practice 

Statement  of  intended  to  be  followed  in  future.     A  prisoner,  though  defended 

prisoner  at    by   couDsel,  may,  if  he  chooses,  himself   make    his    statement 

tnal.  ^  ^jjQ  jury.  He  ought  to  be  heard  in  his  defence,  and 
have  the  opportunity  of  making  his  explanation  of  the 
circumstances  proved  against  him.  True  his  statement  was 
not  made  on  oath,  and  that  he  was  not  liable  to  be  cross- 
examined  by  the  prosecuting  counsel,  and  what  he  said  was 
therefore  not  entitled  to  the  same  weight  as  sworn  testimony. 
Still  it  was  entitled  to  such  consideration  as  the  jury  might  think 
it  deserved,  and  if  the  prisoner  chose  to  make  such  a  statement 
he  was  entitled  to  do  so ;  the  only  thing  he  had  to  fear  being  that 
the  prosecuting  counsel  would  then  have  the  right  to  reply. 
Whenever  a  prisoner  had  made  a  statement  when  before  the 
magistrates,  his  (his  Lordship's)  practice  was  to  inquire  of  the 
prosecution  if  they  had  made  inquiry  into  its  truth,  and  if  they 
nad  either  omitted  to  do  so,  or,  having  done  so,  had  been  unable 
to  shake  it,  he  was  accustomed  to  treat  it  as  true,  and  bo  to  direct 
the  jury. 


[Nora. — So  long  ago  as  1837  Coleridge,  J.  had  refused  to  pennlt  the  prisoner'a 
cooDBel  to  state  the  prisoner's  story  to  the  jury  nnless  he  was  prepared  to 
confirm  it  by  eyidenoe :  (/2e^.  y.  Beard^  8  G.  &  P.  148.)  In  the  ease  of  Beg,  t. 
Haines,  at  Bristol,  before  Orowder,  J.,  in  1858,  it  was  proposed  by  Ooz  on  behalf 
of  the  prisoner  to  put  in  eridence  the  statement  made  by  him  before  the 
magistrates,  but  Orowder,  J.  said:  **Toa  cannot  do  this.  The  prisoner's  state- 
ment is  OYidence  against  him,  but  not  for  him.  Bat  what  he  said  then  he  may  repeat 
now  through  yon."  In  Reg.  t.  Dysr  (1  Cox  0.  0.  118)  Alderson,  B.  is  reported  to 
have  said :  **  Permitting  a  prisoner  to  state  his  defence  to  the  jnry  before  his  coansel 
addresses  them  is  a  proper  practice,  and  will  be  permitted : "  such  a  course  having 
also  been  permitted  by  Patteson,  J.  in  Reg.  y.  MaUngs  (8  Gar.  &  P.  242).  In  a  snbse- 
qnent  case  in  1859,  before  Byles,  J.  at  York,  that  judge  declined  to  follow  this 
course.  "  I  foresee,"  said  he,  *^  to  what  it  will  lead ;  to  prisoners  being  examined  on 
their  own  behalf  without  the  sanction  of  an  oath,  and  then  a  speech  commenting 
upon  their  statements.  But  I  will  allow  the  prisoner  to  exercise  the  option  of  either 
speaking  himself  or  of  having  his  counsel  to  speak  for  him.  More  recently 
Hawkins,  J.,  at  Leeds  Assizes  permitted  a  prisoner  to  make  his  statement  to  the  jury 
after  his  counsel  had  addressed  them,  a  course  approved  by  the  present  Lord  Ghiel 
Justice,  and  now  announced  by  Gave,  J.  as  the  settled  rule  for  our  future  guidance, 
though,  in  a  case  in  1837,  Goleridge,  J.,  when  a  prisoner  wished  to  make  a  statement 
to  the  jury  after  his  counsel  had  addressed  them,  said :  *'  Prisoner,  your  counsel  has 
spoken  for  you.  I  cannot  hear  both  "  (Reg,  y.  Boucher,  8  G.  &  P.  141) ;  and  in  Reg, 
y.  Bttrrous  (8  M.  &  Rob.  124)  Bosanquet,  J.  held  that  a  prisoner  could  not  be  allowed 
two  statements,  one  by  himself  and  another  by  counsel ;  and  Reg,  t.  Rider  (8  G.  &  P. 
589)  was  to  the  same  effect.  The  right  of  reply  seems  to  but  carry  out  opinions  more 
than  once  expressed  by  judges,  and  among  others  by  Goleridge,  J.  in  Reg,  t.  Boucher 
(2  Moo.  &  R.  228),  that  statements  of  fact  not  intended  to  be  proved  could  not 
be  allowed  without  giving  a  reply  to  the  counsel  for  the  prosecution.  At  the  same 
time,  vide  s.  2  of  the  28  Vict.  o.  18,  which  directs  the  prosecuting  counsel  to  sum  up 
his  case  oidy  where  no  evidence  is  adduced  for  the  pnsooer.J 
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COURT    OP    APPEAL, 

Thursday,  Feb.  16,  1882. 

(Before  Jessbl^  M.B.^  Brett  and  Holkeb^  L.JJ.) 

Ex  parte  Leslie  ;  Re  Quebrieb.  (a) 

Bankruptcy — Proof — Felony — Forged  acceptances  —  Deposit  to 
secure  overdraft  at  hank — Bn^ht  to  prove  for  overdraft — Oom^ 
poinding  felony. 

Ths  ba/nkrupt  had  obtained  a/n  oierd/raft  from  his  bankers  on 
depositing  certain  hills  of  excha/nge  as  secunty.  It  was  after^ 
wards  discovered  that  the  acceptances  to  the  bills  were  forgeries. 
The  bills  were  subsequently  delivered  up  to  the  bankrupt  in 
exchange  for  joint  and  several  promissory  notes  of  himself  and 
his  father.  It  was  alleged  that  part  of  the  arrangement  was 
that  the  bankers  would  not  prosecute  the  bankrupt  for  forgery. 
The  notes  were  not  paid  at  maturity : 

Held,  that,  assuming  the  alleged  corrupt  agreement  had  been  made, 
the  bankers  could  prove  for  the  amownt  of  the  overdraft  without 
first  prosecuting  the  bankrupt, 

THE  bankrupt,  George  Oaerrier,  was  a  paint  manufacturer  in 
Sumner-street,  Southwark. 

He  had  been  allowed  by  his  bankers,  Messrs.  W.  and  J. 
Biggerstaff,  of  West  Smithfield,  to  overdraw  his  account  with 
them,  upon  his  depositing  with  them  certain  bills  of  exchange  as 
security. 

It  was  afterwards  discovered  that  the  signatures  of  the 
acceptors  were  forgeries.  Upon  this  discovery  being  made 
some  communication  took  place  between  the  bankers  and  the 
bankrupt  and  his  family,  and  in  the  result  the  forged  bills  were 
given  up  to  the  bankrupt  in  exchange  for  some  joint  and  several 
promissory  notes  given  by  the  bankrupt  and  his  father.  The 
notes  were  not  paid  at  maturity.  The  bankers  claimed  to  prove 
for  the  amount  of  the  overdraft,  and  stated  in  their  proof  that 
they  held  the  promissory  notes  as  security.  They  did  not,  how- 
ever, claim  to  prove  on  the  notes. 

The  trustee  in  the  bankruptcy  rejected  the  proof,  and  the 
bankers  appealed  to  the  registrar.  Before  the  registrar  (Mr. 
Registrar  Brougham)  the  trustee  raised  the  objection,  that  the 
bankers  had  come  to  the  arrangement  with  the  bankrupt  and  his 
family  in  order  to  protect  the  bankers'  interests,  and  that  it  was 

(a)  Reported  by  Fbavx  Evam,  Eaq^  BarriBter-aWLsw. 
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Ex  parte     nndorstood   as   part   of    the   arranflrement  that  they  would  not 
G^RiBR     prosecute  the  bankrupt ;  also  that  the  debt  arose  out  of  a  felony 

*    committed  by  the  bankrupt^  and  was  not  the  subject  of  a  proof 

1882.        until  the  bankers  had  prosecuted  the  bankrupt.     The  bankrupt 

C2flj»i7n7anifc-  ^*^  been  recently  convicted  of  other  forgeries,  and  sentenced  to 

ruptcy  arising  five  years'  penal   servitude.      The   registrar  said  that,   in  the 

out  of  felony,  absence  of  direct  evidence,  he  could  not  hold  that  the  bankers 

had  been  parties  to  compounding  a  felony,  or  that  they  were 

bound  to  prosecute  the  bankrupt  for  an  offence  similar  to  those 

of  which  he  had  been  found  guilty,  and  he  therefore  reversed  the 

decision  of  the  trustee,  and  admitted  the  proof. 

The  trustee  appealed. 

Winalow,  Q.Cf.  and  P.  Baylis  for  the  appellant. — The  bankers 
cannot  prove  for  the  debt  until  they  have  prosecuted  the  bank- 
rupt for  the  forgery,  or  some  one  else  has  prosecuted  him,  or  it 
has  become  impossible  to  prosecute  him  at  all :  Orosby  v.  Leng 
(12  Bast,  409,  418) ;  Er parte  Ball;  Re  Shepherd  (40  L.  T.  Rep. 
N.  S.  141 ;  L.  Rep.  10  Oh.  Div.  667);  Wells  v.  Abrahams  (26 
L.  T.  Rep.  N.  S.  433 ;  L.  Rep.  7  Q.  B.  554) ;  Wellock  v.  0(m- 
atanUne  (7  L.  T.  Rep.  N.  S.  751 ;  2  H.  &  0.  146) ;  Wallace  v. 
Eardacre  (1  Camp.  45.)  The  civil  remedy  of  a  person  who  has 
been  injured  by  a  felonious  act  is  suspended  until  he  has 
prosecuted  the  felon.  The  court  will  infer  that  the  giving  up  the 
acceptances  was  for  the  purpose  of  putting  it  out  of  the  power  of 
the  bankers  to  prosecute  Ouerrier.  As  the  transaction  arose  out 
of  a  felony,  the  trustee  may  take  the  objection  to  the  proof:  Ex 
parte  Elliott  (3  M.  &  Ayr.  110). 

De  OeXf  Q.C.  and  Upjohn,  for  the  bankers,  were  not  called 
upon. 

Jessel,  M.R. — ^In  this  case  Messrs.  Biggerstaff,  who  are 
bankers,  advanced  certain  moneys  to  one  Guerrier,  who  was 
their  customer,  by  allowing  him  to  draw  upon  them.  In  order 
to  induce  them  to  allow  this  overdraft,  Guerrier  deposited  with 
them  some  forged  bills  of  exchange,  which,  of  course,  they  did 
not  know  to  be  forged.  Afterwards,  being  desirous  of  a  further 
overdraft,  he  deposited  some  more  forged  bills  with  the  bankers, 
the  total  amount  of  the  bills  being  over  4000Z.  The  bankers  now 
claim  to  prove  in  his  bankruptcy  for  the  amount  of  the  overdraft. 
The  objection  raised  by  the  trustee  to  the  proof  is,  that  the 
bankers,  after  they  had  found  out  that  the  bills  were  forged,  made 
some  arrangement  with  the  bankrupt  and  his  father  to  give  up 
the  forged  bills  in  consideration  of  receiving  some  promissory 
notes  of  the  father  and  the  son,  and  it  is  alleged  that  that  was  a 
corrupt  agreement,  made  for  the  purpose  of  screening  Guerrier, 
the  bankrupt,  from  being  prosecuted  for  forgery.  I  will  assume 
for  the  present  purpose,  that  that  allegation  is  well-founded ;  we 
have  not  heard  the  evidence,  but  I  wul  assume  it  to  be  so  only 
for  the  purpose  of  the  argument.  Does  that  destroy  the  right  of 
the  bankers  to  prove  on  Uie  debt  due  in  respect  of  the  overdraft  T 
It  appears  to  me  that  it  does  not.     One  of  the  inducements  to 
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the  bankers  to  allow  the  overdraft  was  the  deposit  of  the  forged      Ex  parte 
bills ;  but  the  loan  was  an  ordinary  loan,  the  original  debt  was   ^^^^,5^ * 

not  founded  on  the    forgery^   although  no   doubt    one    of   the        

inducements  to  lend  the  money  was  the  delivery  of  the  forged        ^882. 
bills,  and  the  contract  for  the  loan  was  not  destroyed  or  affected  (;^,-J7«6an*- 
by   anything   which   subsequently   occurred.      We    have    been  ruptcy  arising 
referred  to  a  line  of  authorities  which  seem  to  show  that,  when  a  <>««  qffeiony, 
claim  arises  out  of  a  felony,  you  cannot  sue  for  it  until  you  have 
prosecuted  the  felon,  or  some  one  else  has  prosecuted  him,  or  a 
prosecution  has  become  impossible.    That  may  or  not  be  so ;  I  do 
not  wish  to  discuss  that  question  on  the  present  occasion.     But 
assuming  that  it  is  so,  the  rule  has  no  application  to  the  present 
case,  in  which  the  claim  is  founded  on  an  independent  contract 
antecedent  to  the  corrupt  bargain.     In  my  opinion  the  decision 
of  the  registrar  was  correct,  and  the  appeal  must  be  dismissed. 

Bbbtt,  L.J. — I  am  of  the  same  opinion.    It  seems  to  me  a 
perfectly  clear  case. 

Holkbb,  L.J. — I  am  of  the  same  opinion. 

Solicitors  for  the  trustee,  8.  Chapman, 

Solicitors  for  the  bankers,  Morgan,  Son,  and  Oilha. 
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Saturday,  Nov.  25,  1882. 

(Before  Lord  Colbbidob,  C.J.,  Pollock,  B.,  Lopbs,  Stbphbn,  and 

Williams,  JJ.) 

Reg.  v.  Jobiah  Ratcliffb.  (a) 

Rape — Ohild  between  twelve   and  thirteen  years  old — 38  ^  39 

,  Vict.  c.  94,  8.  4. 

2^he  38  ^  39  Vict,  c.  94,  s.  4,  which  enacts  that  whosoever  shall 
unlawfully  and  carnally  know  amd  abuse  a/ny  girl  being  above 
the  age  of  twelve  and  under  the  age  of  thirteen  years,  whether 
with  or  without  her  consent,  shall  be  guilty  of  misdemeanour, 
does  not  repeal  the  old  law  which  made  the  offence  of  rape  a 
felony. 

Reg.  V.  Dicken  (14  Cox  0,  0.  8)  affirmed. 

^ASE  reserved  for  the  opinion  of  this  Court  by  Pry,  J. 


c 


(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 


s 
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B>o.  At  the  Winter  ABBize  for  the  ooanty  of  Chester,  in  October 

JooA  1882^  Josiah   BatcUffe  was  tried  and  foand  goilty  npon  two 

Ratouffhl  indictments. 

The  first  indictment  charged — 

^^  For  that  Josiah  RatolifFe,  on  the  7th  day  of  Angoit,  in  the  year  of  our  Lord,  1882, 

P         rh'lA   ^^^  f oroe  and  arms,  in  and  npon  one  Ellen  Ratcliffe,  violently  and  feloniouflly  did 

Kape—LMUi   jj^^^  ^  assault^  and  her  the  said  Ellen  Ratcliffe  then  violently  and  against  her  will 

"^^k  r?^^  feloniously  did  ravish  and  carnally  know,  against  the  form  of  the  statate  in  saoh  case 

emouT    "*^®  *°^  provided  and  against  the  peace,  &a 

The  second  indictment  charged^ 

For  that  Josiah  Ratcliffe,  on  the  7th  day  of  August,  in  the  year  of  our  Lord,  1882, 
unlawfully  did  assault  one  Ellen  Ratcliffe,  a  girl  above  the  age  of  twelve  years  and 
under  the  age  of  thirteen  years,  to  wit,  of  the  age  of  twelve  years,  and  her  the  said 
Ellen  Ratcliffe  did  unlawfully  and  carnally  know  and  abuse,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace,  &o. 

2nd  count.  For  that  the  said  Josiah  Ratcliffe  on  the  day  and  year  aforesaid  unlaw- 
fully and  indecently  did  assault  the  said  Ellen  Ratcliffe,  and  her  the  said  Ellen  Ratcliffe 
then  did  beat  and  ill-treat,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the  said  Lady,  &c. 

It  was  proved  that  Josiah  Ratcliffe  violated  his  own  daughter^ 
a  girl  named  Ellen  Ratcliffe^  she  being  at  the  time  above  the  age 
of  twelve  and  under  the  age  of  thirteen  years. 

The  jury  found  the  prisoner  guilty  on  both  indictments,  and 
separate  verdicts  were  returned  upon  them. 

By  38  &  39  Vict.  c.  94,  s.  4,  it  is  enacted  as  follows  : 

Whosoever  shall  unlawfully  and  carnally  know  and  abuse  any  girl  being  above  the 
age  of  twelve  years  and  under  the  age  of  thirteen,  whether  with  or  without  her 
consent,  shall  be  guilty  of  a  misdemeanour 

This  enactment  was  a  repetition  of  the  51st  section  of  the 
statute  24  &  25  Vict.  c.  100,  with  two  variations  :  (1)  that  the 
ages  of  twelve  and  thirteen  were  respectively  substituted  for  those 
of  ten  and  twelve  years ;  and  (2)  that  the  words  "  whether  with 
or  without  her  consent ''  were  introduced. 

In  the  case  of  Reg»  v.  Dichen  (14  Cox.  C.  C.  8)  Mellor,  J.  held 
that,  notwithstanding  the  words  of  this  section,  the  violation  of 
a  girl  between  the  age  of  twelve  and  thirteen  without  her  consent 
was  rape  and  felony. 

The  prisoner  was  undefended,  but  I  felt  so  much  doubt  as  to 
the  validity  of  a  conviction  for  felony  under  the  the  circumstances 
that  I  postponed  sentence  till  the  next  assizes,  and  state  the 
question  for  the  opinion  of  the  Court  of  Appeal  in  Criminal  Cases. 

I  doubted  (1)  whether  the  clause  referred  to  does  not  plainly 
declare  that  the  violation  of  a  girl  of  the  specified  age  without 
her  consent  is  a  misdemeanour ;  (2)  whether  the  selfsame  offence 
could  at  the  same  time  be  a  misdemeanour  and  a  felony ;  and  (3) 
whether  any  real  distinction  could  be  drawn  between  violently 
and  against  her  will  carnally  knowing  a  girl  and  carnally  knowing 
a  girl  without  her  consent. 

I  beg  to  refer  to  the  note  on  this  point  in  Mr.  Justice  Stephen's 
Digest  of  the  Criminal  Law,  p.  173,  edit.  1877. 

The  question  reserved  for  the  opinion  of  the  Court  is,  whether 
sentence  can  be  passed  for  felony  on  the  prisoner. 

Edw.  Fby,  J. 
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No  coansel  appeared  to  argae  on  either  fdde.  Kao^ 

Lord  GoLBBiDQB,  G.J. — We  have  considered  this  question^  and  jq^^ 

we  are  all  of  opinion  that  the  law  is  correctly  stated  by  Mellor^  J.^  EAxouvn. 

in  Beg.  v.  DicJcen  {ubi  aup.),  and  in  accordance  with  his  view  we  — — 

give  judgment  in  this  caap.  ]|f^ 

Oarmction  €iffi/rmed.  Eo^^^adU 


between  twelve 

and  thirteen 

^/eanokL 


OEOWN  OASES  RESERVED. 
Baiurday,  Nov.  25,  1882. 
(Before  Lord  Colibidgb,  C.J.|  Pollock,  B.,  Lopbs,  Stiphim,  and 

WiLLIAlCS,  JJ.) 

Rbo.  v.  Ga£B  and  Wilson,  (a) 

Fehnioua  receiving^^Bonds  stolen  from  a  British  ship  in  a  foreign 

river — Admiralty  jurisdiction. 

Egyptian  and  other  bonds  were  put  on  board  a  British  ship  lying 
in  the  river,  amd  moored  to  the  shore,  ai  Rotterdam,  for  con- 
veyance to  England.  The  bonds  were  stolen,  and  the  prisoners, 
British  subjects,  were  found  dealing  with  them  in  England, 
and  were  tried  at  the  Central  Oriminal  Oourt,  and  found  guilty 
of  feloniously  receiving  the  same,  well  hnowing  them  to  have  been 
stolen. 

Held,  assuming  the  bonds  to  have  been  stolen  by  a  foreigner,  or 
other  person  not  being  one  of  the  crew,  from  the  ship  at 
Rotterdam,  whilst  so  moored  m  the  river,  that  the  Admiralty  had 
jurisdiction  over  the  offence,  cmd  that  the  prisoners  were  properly 
tried  ai  the  Central  Criminal  Oov/rt. 

/^ ASB  reserved  for  the  opinion  of  this  Court  by  North,  J, 

The  prisoners  were  tried  before  me  at  the  Old  Bailey,  at  the 
session  of  the  Central  Criminal  Coart,  on  the  13  th  day  of  September 
last,  for  felony  in  respect  of  twenty-five  bonds  (202.  each)  of 
Egyptian  Preference  otock,  two  bonds  of  1000  dollars  (ten 
shJures),  and  500  dollars  (five  shares)  respectivelv  of  the  Illinois 
Railway,  and  thirty  other  bonds  of  Egyptian  Unined  Stock. 

The  first  count  charged  the  prisoners  with  stealing    these 

(a)  Beported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
VOL.  XV.  K 
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Rm^        securities  upon   the  high  seas  within  the  jarisdiction  of  the 

OAimAND    •^d'^iralty  of  England;    the  second  count  charged  that  they 

WiLBON.      being  British  subjects  within  the  jurisdiction  of  the  Admiralty 

of  England^  upon  the  British  ship  Avalon,  then  being  in  a  certain 

^fffl  foreign  port,  to  wit,  the  port  of  Rotterdam,  stole  the  same  securities ; 
Admiralty-^  ^be  third  couut  charged  them  with  larceny  of  these  securities 
Jurisdiction,  within  the  jurisdiction  of  the  Central  Criminal  Court ;  the  fourth 
count  charged  them  with  receiving  the  same  securities  within 
the  jurisdiction  of  that  court,  well  knowing  them  to  have  been 
stolen  ;  and  the  fifth  and  sixth  counts  respectively  charged  them 
with  having  been  accessories  after  the  fact  to  the  theft  and 
the  receiving  respectively  of  the  same  securities  by  persons 
unknown. 

A  copy  of  the  abstract  of  the  indictment  was  set  out  in  the 
schedule  to  this  case,  and  the  indictment  may  be  referred  to  as  a 
part  thereof. 

I  was  asked  by  the  counsel  for  the  prisoner  Wilson  to  quash 
the  second  count  of  the  indictment ;  but  it  was  suggested  by 
Sir  H.  Qiffard,  Q.C.,  who  appeared  for  the  prisoner  Carr,  thatthe 
better  course  would  be  that  the  prisoners  should  refuse  to  plead, 
and  I  should  direct  pleas  of  not  guilty  to  be  entered,  and  this 
was  accordingly  done. 

The  material  facts  proved  were  as  follows  : — 

1.  On  the  12th  day  of  July  last  the  above-mentioned  Egyptian 
Preference .  Stock  and  Illinois  Bonds  were  made  up  by  Messrs. 
Kelker  and  Co.,  bankers  at  Amstersdam,  into  a  parcel  which  was 
marked  outside  ''value  50Z.,'^  and  was  addressed  to  Messrs. 
Mercia,  Backhouse,  and  Co.,  in  London.  The  Unified  Stock 
was  made  up  into  another  parcel  similar  to  the  first,  except  that 
it  was  marked  outside  as  ''  value  1002.^'  These  parcels  were  of 
a  class  known  as  "  valued  parcels."  They  were  traced  clearly 
from  Amsterdam  to  Rotterdam,  to  the  office  of  Messrs.  Pieters 
and  Co.,  the  agents  there  of  the  Great  Eastern  Railway  Company, 
on  whose  behalf  they  were  received. 

2.  There  was  evidence  that  these  two  parcels  were  (with  two 
others)  taken  from  Pieters  and  Co.'s  office  by  a  man  employed  by 
them  for  that  purpose,  and  placed  by  him  on  board  the  steam- 
ship Avalon,  about  half-past  five  p.m.  on  the  same  12th  July. 

8.  The  Avalon  is  a  British  vessel,  registered  at  Harwich,  and 
sailing  under  the  British  flag.  She  is  about  240  feet  in  length, 
with  a  gross  tonnage  of  670  tons ;  and  draws  about  ten  feet  six 
inches  of  water  when  loaded.  She  is  the  property  of  the  Great 
Eastern  Railway  Company,  and  is  regularly  employed  by  them 
in  their  {rade  between  Harwich  and  Rotterdam.  On  the  evening 
in  question  she  was  lying  in  the  river  Maas,  at  Rotterdam,  about 
twenty  or  thirty  feet  (the  captain  also  described  it  as  "  about  the 
breadth  of  the  Court '')  from  the  quay,  and  against  a  "  dolphin," 
a  structure  of  piles  for  the  use  of  the  company's  ships  only, 
projecting  from  the  quay  for  the  purpose  of  keeping  vessels  off 
the  quay.     She  was  moored  to  the  quay  in  the  usual  manner. 
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4.  Tho  place  where  the  Avalon  was  lying  was  ia  the  open  R>o. 
river,  sixteen  or  eighteen  miles  from  the  sea.     There  is  not  any  oj^g^'j^u,, 
bridge  across  the  river  between  that  point  and  the  sea.     The  wilsok. 

tide  ebbs  and  flows  there,  and  for  many  miles  further  up  the        

river.    The  place  where  the  AvaUm  was  lying  at  the  dolphin  is  ^^ff^ 

never  dry,  and  that  vessel  would  not  tonch  the  ground  tnere  at  AdmiraU^^ 

low  water.     The  Admiralty  chart  showing  the  river  Maas  from  JuHsdidion. 
Rotterdam  to  the  sea  was  put  in  eridence  at  the  suggestion  of 

the  counsel  for  the  prisoners,  and  was  proved  by  the  captain  of 
the  Avalon  to  be  correct.     It  is  marked  J.T.H.  1. 

5.  While  the  Avalon  was  lying  at  the  dolphin,  as  above 
described,  persons  were  allowed  to  pass  backwards  and  forwards 
between  her  and  the  shore  without  hindrance. 

6.  The  Avalon  sailed  for  England  the  same  evening,  about  six 
o'clock,  and  arrived  at  Harwich  the  following  morning.  Upon 
her  arrival  the  two  valued  parcels  above-mentioned  (and  one  of 
the  other  parcels)  were  at  once  missed,  and  upon  inquiry  it  was 
found  that  they  had  been  stolen.  The  parcel  containing  the 
Unified  Stock  and  the  third  parcel  have  never  since  been  traced ; 
but  the  parcel  containing  the  Egyptian  Preference  Stock  and 
the  Illinois  Bonds  was  found  in  the  prisoners'  possession  on  the 
1st  Aug. 

7.  The  prisoners  are  British  subjects. 

8.  It  was  contended  for  the  prisoners  that  there  was  no  evidence 
upon  which  the  jury  could  find  them  guilty  upon  the  counts 
charging  them  with  stealing  the  securities.  I  was  of  that  opinion, 
and  so  directed  the  jury,  and  the  prisoners  were  accordingly 
acquitted  upon  those  counts. 

9.  It  was  also  contended  for  the  prisoners  that  unless  the  jury 
found  that  the  securities  had  been  stolen  from  on  board  the 
Avalon  the  prisoners  must  be  acquitted,  as,  if  they  had  been 
stolen  after  leaving  Piebers  and  Co.'s  office,  and  before  reaching 
the  ship,  the  ofience  of  stealing  them  was  one  which  this  court 
had  not  jurisdiction  to  try,  and  therefore  the  prisoners  could  not 
be  tried  here  for  receiving,  according  to  the  case  of  Beg.  v.  John 
Oarr  (a)  (one  of  these  prisoners),  reported  in  vol.  Ixxzvii.,  p.  46^ 

(a)  Rbo.  «7.  John  Cabb. 
(Oentnl  Criminal  Ooort.    Before  Mr.   Jiutice  Denxnan.    November  22zid,  1877.) 

J6hn  Oarr  was  indicted  for  stealing  168  bonds  of  the  Pemvian  Gk>Temment,  tlie 
property  of  Lionel  Oohen  and  others;   second  oonnt,  for  feloniously  receiidng  the 


There  were  other  ooonts  ohaiging  him  as  an  aooeasory  before  and  after  the 
faot 

The  SoUdtor^GtuaxU  and  A>&imf  were  connsel  for  the  prosecution,  andBei/iy  and 
Grain  for  the  def enoe. 

The  bonds  in  qnestion,  on  the  2nd  Jane  1877,  were  transmitted  by  the  proseentors 
to  a  oQstomer  in  Paris.  They  were  traced  safely  as  far  as  Calais,  and  were  stolen 
from  the  trun  after  leaTing  that  place. 

On  the  4th  of  September  the  prisoner  was  fonnd  dealing  with  them  in 
London,  and  the  qnestion  arose  as  to  the  Jurisdiction  of  this  court  to  try  the  case,  the 
robbery  having  been  committed  in  France. 

The  Solkitw-Generai  submitted  that  the  prosecutors  never  baring  parted  wHh 

K    2 
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Rn.  of  the  SeBsions  Papers  at  the  Central  Criminal  Conrt^  and  the 
Garb' AMD  ^^^  there  cited.  I  took  this  view  and  directed  the  jury  that, 
WiLsoK.      unless  they  were  satisfied  that  the  securities  had  been  tsdken  from 

the  Avalon,  they  must  acquit  the  prisoners.    They  found  both 

^^  the  prisoners  guilty. 
Adndraltif^  10.  I  was  not  asked  to  leave,  and  did  not  leave,  any  question 
Jurisdiction,  to  the  jury  whether  the  securities  were  stolen  before  or  after  the 
Avalon  commenced  her  voyage  from  Rotterdam.  There  was  no 
evidence  upon  which  the  jury  could  have  found  that  the  theft 
occurred  after  the  voyage  began ;  the  evidence  rather  pointed  to 
its  having  occurred  before  she  sailed. 

11.  It  was  further  argued  on  the  prisoners'  behalf  that,  even 
if  the  securities  had  been  stolen  from  the  Avalon,  there  was 
nothing  to  show  that  they  had  been  taken  from  a  British  subject, 
and,  therefore,  the  case  did  not  come  within  the  Acts  17  &  18 
Vict.  c.  104,  s.  267,  18  &  19  Vict.  c.  91,  s.  21,  or  30  &  31  Vict, 
c.  124,  s.  11,  and  the  thief  was  amenable  to  the  law  in  Holland 
only ;  and,  further,  that  the  case  of  Reg.  v.  Anderson  (L.  Rep. 
1  Cr.  Cas.  Res.  161;  11  Cox  C.  C.  198)  was  no  authority  to 
the  contrary,  inasmuch  as  the  prisoner  in  that  case,  though  a 
foreigner,  was  one  of  the  crew  of  a  British  vessel,  and  therefore 
owed  allegiance  to  the  law  of  England,  and  upon  that  ground 
could  be  tried  here.  The  counsel  of  the  Crown  did  not  dispute 
that  the  offender  might  be  tried  in  Holland,  but  insisted  that  he 
might  be  tried  here  also. 

12.1  expressed  my  opinion  that  if  the  Avalon  had,  at  the  time 
when  the  securities  were  stolen,  been  sailing  up  or  down  the 
river  Maas,  the  person  who  took  them,  whether  an  Englishman 
or  a  foreigner,  could  clearly  have  been  tried  here,  upon  the 
authority  of  Beg*  v.  Anderson;  that  the  law  is  the  same,  whether 

their  property  in  the  bonds  they  were  still  nnder  the  protection  of  the  law,  and  that  the 
tnbseqaent  possession  of  the  bonds  in  this  ooontry  was  soffleiently  recent  to  enable 
the  jnry  to  find  a  yerdict  of  larceny  against  a  person  who  was  dishonestly  dealing 
with  them  here.  The  decision  in  Hex  t.  Prowse  (1  Moo.  0.  0.  849)  was  certainly 
Closed  to  this  view,  bat  no  reasons  were  given  for  that  Jndgment,  and  a  doubt  as  to 
the  soundness  of  the  decision  was  ezpresed  by  Parke,  B.  in  Reg,  v.  Afadffe  (9  Oar. 
ft  P.  29.)  The  case  of  Beg.  v.  Debnteia  (11  Cox  G.  0.  207^  was  referred  to.  As  to 
the  counts  charging  the  prisoner  with  receiving  and  also  as  an  accessory,  the 
24  &  25  Vict.  0.  94  contemplated  a  case  of  this  kind  where  the  original  offence  was 
committed  abroad. 

Bealey  relied  on  the  decision  in  Rex  v.  ProwH (yiin  gup,)  and  Beg.  v,  Hagetoran  (Cent, 
Grim.  Court  Sesa.  Paper,  vol.  79,  p.  268)  and  Beg,  v.  Nodal  (84  G.  G.  0.  Sess.  Paper, 
p.  295). 

Dbiman  J. — There  can  be  no  doubt  that  this  was  a  larceny  fully  completed  in 
France.  I  do  not  at  all  say  that  it  might  not  be  a  very  reasonable  thing  that  any 
one  afterwards  dealing  here  with  property  so  stolen  might  make  cogent  evidence  of 
having  received  them  knowing  them  to  have  been  stolen,  just  as  much  as  if  they  had  been 
stolen  in  England  ;  but  it  appears  to  me  that  the  point  has  been  too  solemnly  decided 
for  me  to  give  the  go-by  to  those  decisions.  It  bos  been  solemnly  decided  and  acted 
upon  so  often  that  there  is  no  jurisdiction  in  England  to  try  a  case  where  the  stealing 
has  been  committed  abroad,  either  against  the  principal  or  the  accessory,  that  I  have 
nothing  to  do  but  te  act  upon  those  decisions  and  to  direct  an  acquittal  in  this  case. 
I  entertain  no  doubt  that  the  case  of  Bex  v.  Prowse  (M  $ttp.)  is  directly  in  point,  and 
Beg.  V.  M<xdge  (ubi  sup.)  fortifies  it  to  the  extent  of  recognising  and  acting  upon  it. 
Debrueill*s  case  also  decides  that  a  conviction  of  receiving  under  similar  circum- 
stances could  not  be  sustained.    The  prisoner  must  therefore  be  acquitted. 
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tlie  bhip  be  anchored  or  sailiog^  as  appears  from  tho  cases  of        Rw. 
Bex  V.  Jemot  and  Bex  v.  Allen  (7  Car.  &  P.  664  ;  1  Moody's     ^    ^\:^o 
Cr.  Cas.  494)^  where  the  yessels  were  lying  in  port,  and  which      wilso!^. 

cases  are  referred  to  by  Lord  Blackborn  with  approval  in  Beg.  v.        

Anderson;    and   that  it  could  not  make  any  legal  difference        |^^ 

whether  the  vessel  was  made  fast  to  the  bottom  of  the  river  by  Admiralty^ 

anchor  and  cable,  or  to  the  side,  of  the  river  by  ropes  from  the  JwrUdkiUm. 

qaay.     I  also  expressed  my  opinion  that,  although  the  fact  that 

the  prisoner  in  Beg.  v.  Anderson  was  one  of  the  crew  was  referred 

to  more  than  once  in  the  judgment  of  Bovill,  G.J.,  it  was  not 

mentioned  by  any  of  the  other  judges,  and  was  not  the  ground 

of  the  decision  \  and  that  it  made  no  difference  in  the  present 

case  whether  the  securities  stolen  from  the  Avahn  were  taken 

by  one  of  the  crew  or  passengers,  or  by  a  stranger  from  the 

shore. 

18.  I  directed  the  jury  accordingly,  telling  them  that  if  they 
came  to  the  conclusion  that  the  securities  were  taken  from  the 
ship,  the  taking  them  was  an  offence  which  could  be  tried  here ; 
and  that,  if  so,  the  prisoners  could  now  be  tried  here  for  receiving, 
and  could  be  found  guilty  of  that  offence,  if  the  jury  thought 
tho  facts  proved  warranted  such  a  finding.  I  stated  at  the  same 
time  that  I  should,  if  necessary,  reserve  the  point  for  the  con- 
sideration of  this  court. 

14.  With  respect  to  the  receiving,  no  difficulty  of  law  arose, 
and  no  point  was  reserved. 

15.  The  jury  found  both  prisoners  guilty  upon  the  fourth 
count.  I  postponed  passing  sentence  until  the  opinion  of  the 
court  is  given ;  and  the  prisoners  remain  in  custody. 

The  question  upon  which  I  desire  the  opinion  of  this  Court  is> 
whether,  under  these  circumstances,  there  was  any  jurisdiction 
to  try  the  prisoners  at  the  Old  Bailey  for  tho  offence  of  which 
they  have  been  found  guilty.  If  answered  in  the  affirmative, 
the  conviction  is  to  stand.  If  otherwise,  the  conviction  is  to  be 
quashed  i  but  the  prisoners  are  to  remain  in  custody  to  be  tried 
upon  another  indictment,  on  which  a  true  bill  against  them  has 
been  found  by  the  gprand  jury. 

FOBD  NosTH. 

Sir  jff.  Oiffdrd,  Q.C.  {Tickell  with  him)  for  the  prisoner  Carr, 
and  E.  Olarke,  Q.C.  {Qrain  with  him)  for  the  prisoner  Wilson.— 
The  Central  Criminal  Court  had  no  jurisdiction  to  try  the 
prisoners,  the  offence  not  having  been  committed  within  the 
Admiralty  jurisdiction.  It  is  immaterial  that  the  prisoners  were 
British  subjects,  as  jurisdiction  over  the  offence  is  not  given  by 
the  nationality  of  the  prisoners,  but  must  exist  independently 
thereof.  The  prisoners  were  convicted  of  receiving  stolen  bonds, 
and  without  the  court  had  jurisdiction  over  the  thief  it  had  none 
over  the  receiver.  There  is  no  evidence  as  to  the  person  who 
stole  the  bonds,  and  it  is  consistent  with  the  facts  that  the  thief 
may  have  been  a  Dutchman.  On  the  case  as  stated  it  must  be 
taken  that  the  bonds  were  stolen  from  the  vessel  while  it  was 
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Rbg.       moored  to  the  wharf  at  Botterdam.    The  question  is  whether  the 

Carb  AifD     ^^^^^  courts  had  not  ezclnsiye  jurisdiction  to  try  the  prisoners  f . 

W1L8OX.      It  is  submitted  that  they  alone  had  jurisdiction.    The  ship  was 

attached  to  the  shore  by  ropes^  and  became,  as  it  were,  part  of 

^^^'  the  shore  of  the  country  to  which  it  was  attached.  When  the 
Admiral^  Bhip  was  moorcd  to  the  anay  the  English  flag  was  lowered,  and 
Jwrisdictton,  the  law  then  governing  tne  ship  was  the  law  of  Holland.  There 
is  no  authority  that  decides  that  a  foreigner  on  board  a  yessel  at 
such  a  place  and  not  being  one  of  the  crew  and  not  claiming  the 
protection  of  the  flag  of  tiie  vessel  subjects  himself  to  the  juris- 
diction of  the  countiT  to  which  the  vessel  belongs.  In  Beg.  v. 
Anderson  (L.  Rep.  1  0.  Gas.  Bes.  161;  11  Cox.  G.  G.  198), 
Bovill,  G.J.,  Ghannell,  B.,  and  Blackburn,  J.,  seem  to  place 
reliance  on  the  fact  that  the  prisoner  was  one  of  the  crew  of  the 
vessel.  This  is  a  new  point  not  hitherto  decided.  What  is  the 
condition  of  a  vessel  in  a  river  in  a  foreign  country  moored  to  the 
shore  ?  It  is  submitted  that  the  local  and  municipal  authorities 
have  exclusive  jurisdiction  over  offences  committed  upon  it  whilst 
so  moored. 

Poland  {Ooodrich  with  him)  for  the  prosecution. — It  is  sub- 
mitted that  the  prisoners  were  properly  tried  and  convicted  at 
the  Central  Criminal  Court.  The  question  depends  not  on 
the  character  of  the  person  committing  the  offence,  but  on 
the  character  of  the  ship.  At  the  time  the  bonds  were 
stolen  the  ship  was  within  the  Admiralty  jurisdiction.  It 
was  a  vessel  trading  from  Harwich  to  Botterdam,  and  when 
the  theft  was  committed  was  lying  in  a  tidal  river  where  great 
ships  go,  and  was  in  every  sense  floating  within  a  place  where  the 
admiral  had  jurisdiction  :  {The  United  States  y,  Hamilton,  I  Mason 
(Amer.  Bep.)  152.)  Even  if  the  theft  was  committed  by  a  Dutch- 
man, the  Admiral  had  jurisdiction  over  it.  There  can  be  no  dis- 
tinction between  a  seaman,  one  of  the  crew,  and  a  stranger  who 
goes  on  board  to  do  a  criminal  act ;  being  on  board  an  English 
vessel  he  puts  himself  within  the  jurisdiction  of  the  English  law, 
the  ship  being  considered,  as  it  were,  part  of  the  English 
territory.  The  test  of  the  Admiral^s  jurisdiction  has  always  been 
whether  the  ship  was  upon  the  high  seas  or  lying  in  a  river  where 
the  tide  ebbs  and  flows  and  where  gp!^at  ships  go.  The  American 
reports  of  Thomas  v.  Lane  (2  Sumner  1),  and  The  United  States 
V.  Ooombes  (12  Peters  74)  were  then  referred  to.  In  Reg.  v.  Allen 
(1  Moo.  C.  C.  494)  it  was  held  that  the  Admiralty  had  jurisdic- 
tion over  a  larceny  in  a  vessel  lying  in  a  Chinese  river,  although 
there  was  no  evidence  as  to  the  tide  flowing  where  the  vessel  lay. 
In  Rex.  V.  Jemot  (MSS.  1812),  as  appears  from  the  report  in  the 
Times  newspaper  29th  Feb.  1812),  it  was  held  that  the 
Admiral  had  jurisdiction  over  a  larceny  of  40,000  dollars  from  a 
British  ship  while  lying  in  the  harbour  of  St.  Jago,  in  Cuba. 
The  prisoner  was  convicted  and  sentenced  to  death.  The  case 
of  Beg.  V.  Keane  (2  Ex.  Div.  82)  was  then  cited.  The  principle 
on  which  Beg  v.  Anderson^  {ubi  sup.)  was  decided  is  applicable 
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to  UuB  case^  and  sapports  the  conviotion.    The  theft  in  this  case        Rb^- 
was  committed  on  board  a  vessel  sailing  onder  the  British  flag^     oabr'aitd 
and  being  at  the  time  floating  in  a  tidal  river  where  ships  nsed      Wilbov. 

for  oommerce  go^  and  therefore  it  is  submitted  the  Admiral  had        

jnrisdiction  over  the  oflFence.  ^fff; 

Sir  H.  Oiffard  and  E.  Olarke  were  heard  in  reply. — ^The  case  Admiralty^ 
of  Beg  V.  LeaUe  (Bell  0.  0.  220 ;  8  Oox  0.  0.  269)  was  referred  Jvmdktum. 
to. 

ColbshMjIB  G.J. — This  case  has  been  argaed  at  dome  lengthy 
and  the  question  raised  by  it  is  no  donbt  of  considerable  im- 
portance. The  facts  are  these.  The  bonds  which  the  prisoners 
have  been  convicted  of  feloniously  receiving  were  on  board  an 
English  ship^  in  the  river  Maas^  off  Rotterdam^  in  front  of  a 
''  dolphin^''  and  was  moored  by  ropes  to  the  land  of  Holland. 
The  tide  ebbs  and  flows  in  the  river,  and  at  the  place  where  she 
was  lying  in  front  of  the  ''dolphin^'  there  is  always  enoagh  water 
to  float  ships  of  her  class,  lliere  was  no  actual  proof  when,  or 
by  whom,  the  bonds  were  stolen.  The  case  states,  "  There  was 
no  evidence  upon  which  the  jury  coald  have  found  that  the  theft 
occurred  after  the  voyage  began ;  the  evidence  rather  pointed  to 
its  having  occurred  before  she  sailed.'^  Whether  the  bonds 
were  carried  off  the  ship  on  to  the  shore,  and  sent  by  some  con- 
veyance to  the  prisoners  in  England,  or  whether  they  were 
brought  by  the  prisoners  to  England,  does  not  appear.  The 
prisoners  were  acquitted  of  stealing  the  bonds  and  found  guilty 
of  receiving  them  with  guilty  knowledge  that  they  had  been 
stolen.  It  is  obvious  that  the  prisoners  could  not  be  convicted  of 
feloniously  receiving  the  bonds  unless  they  were  stolen  within 
the  same  jurisdiction  where  the  receiving  took  place,  and  there- 
fore it  becomes  material  to  inquire  whether  the  jurisdiction  of  the 
Admiralty  attached  so  thftt  the  prisoners  could  be  tried  at  the 
Old  Bailey.  It  is  admitted  that  the  exact  point  raised  in  this 
case  has  never  arisen  for  decision  in  oar  Courts  before.  There 
appear  but  two  points  for  us  to  decide.  1.  Was  the  ship  within 
the  jurisdiction  of  the  Admiralty  so  as  to  make  offences  com« 
mitted  upon  it  triable  according  to  the  English  law  ?  2.  If 
that  point  is  answered  in  the  affirmative,  were  the  prisoners, 
according  to  the  decisions,  liable  to  be  tried  in  the  English 
courts  f  First,  as  to  the  place.  The  place  appears  to  me  to 
come  within  the  old  definition  of  the  Admiralty  jurisdiction. 
The  ship  was  at  a  part  of  the  river  which  is  never  dry,  and 
where  it  would  not  touch  the  ground  at  low  water,  and  the  tide 
ebbs  and  flows  in  the  river,  and  great  ships  do  lie  and  hover 
there.  That  is  sufficient  to  bring  this  ship  within  the  Admiralty 
jurisdiction.  Without  saying  that  the  reports  of  the  case  of  Rex  v. 
Jemot  and  Bex  v.  AUen  {uhi  sup.)  are  as  fall  as  could  be  desired, 
it  seems  very  difficult  to  draw  any  tangible  distinction  between 
them  and  the  present  case.  This  case  also  falls  within  the  decision 
of  Beg,  V.  Anderson  {vhi  sup.),  where  the  ship  was  half-way  up 
the  river  Garonne,  in  France,  and  at  the  time  of  the  offence 
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Baa.  aboat  800  yards  from  the  nearest  shore^  and  this  Court  held^  the 
^  ^'  prisoner  having  been  convicted  of  manslaughter,  that  the  offence 
WiLBOK.  ^^  been  committed  within  the  jurisdiction  of  the  Admiralty, 
— —  and  that  the  Central  Criminal  Court  had  jurisdiction  to  try  the 
^iffl  prisoner.  I  am  unable  to  distinguish  this  case  from  that,  but  if 
Admralty^  anything  Beg.  v.  Anderson  seems  an  a  fortiori  case.  Then,  as  to 
JwrwKctum.  the  second  point,  whether  there  is  anything  in  the  personality  of 
the  prisoners  which  would  make  them  not  liable  by  the  law  of 
England.  It  is  true  that  some  of  the  Judges  in  Beg,  v.  Anderson 
{uH  sup.)  place  reUance  upon  the  fact  that  the  prisoners  formed 
part  of  the  crew  of  the  vessel,  but  Bovill,  C.J.  in  his  judgment 
points  out  that  England  has  always  insisted  on  her  right  to 
legislate  for  persons  on  board  her  vessels  in  foreign  ports.  None 
of  the  Judges  suggested  that  their  judgments  would  have  been 
in  any  way  altered  if  the  prisoners  had  not  in  those  cases  formed 
part  of  the  crew.  I  think  it  makes  no  difference  whether  a 
person  is  a  British  subject  or  not  who  comes  on  board  a  British 
ship  where  the  British  law  reigns,  and  places  himself  under  the 
protection  which  that  flag  confers;  if  he  is  entitled  to  the 
privileges  and  protection  of  the  British  ship  he  is  liable  to  the 
disabilities  which  it  creates  for  him.  I  am  unable,  therefore,  to 
make  a  distinction  between  a  passenger  or  stranger  on  board  a 
ship  and  one  of  the  crew,  and  it  makes  no  difference  in  my  mind 
whether  the  person  is  on  board  voluntarily  or  involuntarily ;  if 
while  on  board  he  is  entitled  to  the  protection  of  its  flag,  he  is 
also  bound  by  the  obligations  imposed  by  the  law  governing  that 
ship.  The  utmost  that  can  be  said  as  regards  the  theft  in  this 
case  is  that  the  bonds  may  have  been  stolen  by  someone  who 
came  on  board  casually ;  it  may  be  a  foreigner  who  took  them  off 
the  vessel  at  BrOtterdam.  Suppose  the  thief  had  not  been  able  to 
get  off  the  ship,  and  had  been  captured  and  brought  here,  could 
he  have  been  tried  here  ?  In  my  opinion  he  could,  for  if  while  he 
was  on  board  the  ship  he  was  entitled  to  the  protection  of  the 
British  flag,  he  was  at  the  same  time  equally  liable  to  the  di&i 
abilities  of  the  criminal  law  of  this  country.  It  appears  to  me 
that  the  evidence  shows  that  the  bonds  were  stolen  within  the 
jurisdiction  of  the  English  law,  and  I  am  of  opinion  that  the 
prisoners  therefore  were  triable  at  the  Central  Criminal  Court 
for  receiving  them  well  knowing  them  to  have  been  stolen.  I 
think  that  tibe  conviction  should  be  affirmed. 

Pollock,  B. — I  am  of  opinion  that  the  conviction  should  be 
affirmed.  The  prisoners  were  convicted  of  the  offence  of 
feloniously  receiving  stolen  goods,  and  the  question  is,  were  the 
prisoners  within  the  jurisdiction  of  the  Central  Criminal  Court 
for  all  purposes  ?  The  general  rule  of  law  is  that  a  person  on 
board  an  English  ship  is  to  be  treated  as  within  the  dominion  of  the 
English  Crown ;  and  it  is  admitted  that  if  the  ship  had  been  on 
the  high  seas,  or  had  been  moored  in  the  middle  of  the  river, 
this  rule  would  have  applied  to  the  case.  Then  what  distinction 
can  there  be  because  the  ship  v/as  tethered  by  ropes  to  the  shore  ? 
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I  think  there  is  do  distinction.     She  was  a  large  ship  carrying        Rn* 

passengers  and  goods  from  Harwich  to  Rotterdam^  and  was  in  a  qj^j^j^ 

tidal  river  at  Rotterdam  at  a  spot  where  great  ships  go.     She  Wilson. 

was  there  for  the  purpose  of  unloading^   and  when  unloaded       

would  return  to  Harwich.     I  think,  therefore,  the  conviction  was        ^fff; 

right.  AchUraUif^ 

Lopes,  J. — I  think,  also,  that  the  conviction  should  be  affirmed.   Juriidictwn 
As  to  the  question  of  the  thief  not  being  one  of  the  crew  of  the 
vessel,  I  do  not  think  that  that  matters.     The  thief  was  on  board 
an  English  ship  at  the  time  the  bonds  were  stolen,  and  therefore 
came  within  the  English  law. 

Stephbn,  J. — Since  the  time  of  Richard  II.  the  jurisdiction  of 
the  Admiralty  has  been  extended  to  waters  where  great  ships  go. 
There  are  many  statutes  which  gave  jurisdiction  to  particular 
courts  in  particular  cases.  But  the  jurisdiction  of  the  Admiralty 
itself  has  never  been  defined  in  any  other  way  than  as  laid  down 
in  the  reported  cases.  The  case  of  Bex  v.  Jemot  bears  on  the 
question  of  local  jurisdiction,  and  decided  that  the  Admiralty  had 
jurisdiction  over  a  theft  on  board  an  English  vessel  in  a  Spanish 
port,  and  shows  that  the  jurisdiction  of  the  Admiral  was  not  con- 
fined to  the  waters  outside  creeks,  ports,  harbours,  &c.  Bex  v. 
AUen  {uhi  9up.)  is  to  the  same  effect.  Beg.  v.  Anderaon  {ubi 
sup.)  goes  further,  and  affects  both  the  questions  of  place  and 
person,  the  place  being  in  a  foreign  river,  and  the  person  being 
an  American  subject,  who  had  committed  manslaughter  on  board 
an  English  ship.  No  doubt  the  prisoner  was  one  of  the  crew  of 
that  ship,  but  it  seems  to  me  that  we  cannot  lay  down  the  rule  in 
narrower  terms  than  that  the  jurisdiction  of  the  Admiral  extends 
to  all  tidal  waters  where  great  ships  go,  and  to  all  persons  on 
board  of  them  whether  foreigners  or  not.  There  is  no  reason 
which  should  induce  us  to  lay  down  restrictions  to  the  extent 
which  has  been  contended  by  the  prisoners'  counsel,  that  the 
Admiralty  jurisdiction  extends  only  when  the  British  fiag  is 
fiying,  and  not  when  it  is  lowered.  It  seems  to  me  that  the  pro- 
tection of  the  British  flag  and  the  English  jurisdiction  are 
co-extensive,  and  that  protection  and  obedience  must  co-exist. 
I  think,  therefore,  that  the  thief  in  this  case,  if  he  had  been 
captured,  might  have  been  tried  at  the  Old  Bailey. 

Williams,  J. — ^I  concur. 

OonvicUan  ciffirmed. 
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QUEEN'S    BENCH   DIVISION. 

Tuesday,  June  13,  1882. 

(Before  Field  and  Gayb,  JJ.) 

Beattt  akd  othebs  (apps.)  v.  Gillbai^ks  (reap.),  (a) 

APPEAL  FBOM   INVBBIOB  GOUBT. 

Unlawful  assembly  —  The  ^*  Salvaiion  Army^^ — Assembly  of 
persons  for  lawful  purpose — Knowledge  by  them  that  sucn 
assembly  would  cause  others  to  commit  a  breach  of  the  peace-^ 
Liahility  for  such  breach — Sureties  to  keep  the  peace. 

The  appelUmtSf  with  a  considerable  number  of  other  persons, 
forming  a  body  called  the  "  Salvaiion  Army,'^  assembled  together 
in  the  streets  of  a  town  for  a  lawful  object,  and  with  no  intention 
of  ca/rrying  out  their  object  unlawfully,  or  by  the  use  of  physical 
force,  but  knowing  that  their  assembly  would  be  opposed  and 
resisted  by  other  persons  in  such  a  way  as  would  in  all  proba^ 
bility  tend  to  the  committing  of  a  breach  of  the  peace  on  the  part  of 
such  opposing  persons.  A  disturbance  of  the  peace  having  been 
created  by  the  forcible  opposition  of  a  number  of  persons  to  the 
assembly  and  procession  through  the  streets  of  the  appellants  and 
the  Salvalion  Army,  who  themselves  used  no  force  or  violence,  it 

.   was 

Held,  by  Field  and  Oave,  JJ.  ^reversing  the  decision  of  the  Justices), 
that  tlie  appellants  had  not  been  guilty  of  '^unlawfully  and 
tumultuously  assembling/*  ^,,  and  could  not  therefore  be  con* 
victed  of  that  offence,  nor  be  bound  over  to  keep  the  peace. 

Held  also,  thai  krwwledge  by  persons  peaceably  assembling  for  a 
lawful  object  that  their  assembly  will  be  forcibly  opposed  by 
oilier  persons,  under  circumstances  likely  to  lead  to  a  breach  of 
the  peace  on  the  part  of  such  other  persons,  does  not  render  such 
assembly  vmla/wful. 

CASE  stated  by  Justices  pursuant  to  the  Summary  Jurisdiction 
Act,  1879,  and  the  20  &  21  Vict.,  c.  43. 
At  a  petty  session  for  the  division  of  Azbridge,  in  the  county 
of  Somerset,  held  at  Weston-super-Mare,  in  the  said  division,  on 
the  29th  day  of  March,  1882,  the  three  appellants  Beatty,  Mullins, 
and  Bowden  were  charged  on  the  complaint  of  the  respondent 
Gillbanks,  the  superintendent  of  constabulary  within  the  said 
division,  for  that  the  appellants  had  unlawfully  and  tumultuously 
assembled,  with  divers  other  persons,  to  the  number  of  100  or 

(a)  Beported  by  Hnnnr  LnoH,  Esq.,  Burri8ter-«i-Law. 


1882. 
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more^  in  pnblic  thoronglifares,  oalled  Walliscote^road^  Itegent-  Beattt  and 
street^  and  otiier  places  within  the  said  parish  of  Weston-saper-      <>™>m 
Mare^  on  the  26th  day  of  March  inst.^  to  the  disturbance  of  the    (jtm^Axna. 
pnblic  peace  and  against  the  peace  of  our  Lady  the  Queen.    And 

upon  the  hearing  of  such  complaint^  the  Justices  found  that  the        

allegations  therein  contained  had  been  proved^  and  did  order  the     Unlawful 
appellants    to    be    severally    bound    in    their    recognisances     asaembfy. 
respectively^  with  two  sureties^  to  keep  the  peace  for  the  term  of 
twelve  calendar  months^  and  in  default  to  be  imprisoned  for  three 
calendar  months^  or  until  they  did  severally  sooner  comply  with 
the  aforesaid  order. 

The  appellants  being  dissatisfied  with  that  decision^  the 
Justices^  on  their  application^  stated  and  signed  the  following 
case^  setting  forth  the  facts  and  grounds  of  their  aforesaid  deter- 
mination, for  the  opinion  of  the  Queen^s  Bench  Division  of  the 
High  Courts  as  follows  : 

Oasb. 

At  the  hearing  of  the  before-mentioned  complaint^  the  follow- 
ing facts  were  proved : 

(a)  The  Salvation  Army  is  an  organised  body  of  persons  who 
are  and  have  for  some  time  been  in  the  habit  of  forming  them- 
selves into  processions  of  more  than  100  persons^  and  in  such 
processions  parading  the  principal  streets  and  public  places  of  the 
town. 

{b)  These  processions  are  formed  at  the  Hall  of  the  Salvation 
Army^  and,  after  their  formation,  proceed,  headed  by  a  musical 
band  and  flags  and  banners,  through  the  streets,  collecting,  and 
for  the  purpose  of  collecting,  as  they  go,  a  mob  of  persons  with 
whom,  attended  by  much  shouting  and  singing,  uproar  and 
noise,  they  eventually  return  to  the  Hall,  where  a  meeting  is  then 
held. 

(c)  The  appellant  Beatty  is  captain  and  a  leader  of  the  Salva- 
tion Army,  and  organises  and  directs  these  processions  and 
meetings. 

{d)  The  other  appellants  Mullins  and  Bowden  are  also  leaders 
of  the  Salvation  Amy,  and  assist  in  organising  and  directing  the 
processions  and  meetings. 

{e)  There  is  another  organised  band  of  persons  at  Weston- 
super-Mare,  called  the  Skeleton  Army,  which  also  parades  the 
streets  and  is  antagonistic  to  the  Salvation  Army  and  its 
processions. 

(/)  There  are  numbers  of  other  persons  at  Weston-super-Mare 
who,  as  soon  as  the  Salvation  Army  has  formed  for  the  purpose 
of  thus  parading  the  streets  as  aforesaid,  are  in  the  habit  of 
assembling  in  a  mob  of  great  numbers  about  and  around  and  in 
front  of  the  procession  of  the  Salvation  Armv.  Some  of  these, 
together  with  the  Skeleton  Army,  assemble  to  dispute  the 
passage  of  the  Salvation  Army  through  the  said  streets  and 
places,  some  to  encourage  such  passage,  with  shouting,  singing. 
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Bbaitt  and  uproar,  and  noise^  to  the  great  terror,  distarbance,  annoyance, 
**™"*      and  inconvenience  of  the  peaceable  inhabitants  of  the  town  and 
Giu^MKs.    ^^  ^^^  endangering  of  the  pablic  peace. 

{g)  On  several  occasions  previous  to  the  23rd  day  of  March 

1882.       jj^ij  ijJjq  procession  of  the  Salvation  Array,  accompanied  by  such 

Unlawful     &  ™o^  ^  aforesaid,  has  come  into  collision  with  the  said  Skeleton 

ataembly.     Army  and  other  persons  who  are  antagonistic  to  the  Salvation 

Army,  and  thereupon  a  free  fight,  great  uproar,  blows,  tumults^ 

stone-throwing,  and  disorder  have  ensued. 

(A)  On  the  23rd  day  of  March  last  the  Salvation  Army  formed 
their  aforesaid  procession  and  paraded  the  streets  and  places, 
accompanied  by  a  disorderly  and  riotous  mob  of  over  2000 
persons  who  had  been  collected  as  the  Salvation  Army  proceeded. 
In  the  midst  of  the  said  mob  were  fighting  and  great  disturbance, 
stone-throwing,  and  noise.  The  police  were  for  a  long  time 
overpowered  and  unable  to  cqpe  with  the  disturbance,  and  the 
Salvation  Army  forced  their  way  through  several  public  streets 
to  a  public  place  called  the  Railway-parade,  where  a  general  fight 
occurred.  The  appellant  Beatty  led  and  directed  the  Salvation 
Army  on  this  occasion,  but  neither  he  nor  the  other  appellants 
were  seen  to  commit  any  overt  act  of  violence.  The  police  were 
ultimately  reinforced  and  the  crowd  then  dispersed.  In  all 
probability  bloodshed  and  injury  were  prevented  by  the  inter- 
ference of  the  police. 

(i)  The  matters  set  out  in  the  last  paragraph  caused  great 
terror  and  alarm  in  the  minds  of  tHe  peaceful  inhabitants  at  the 
said  place,  who  believed,  and  had  good  reason  to  believe,  that  the 
aforesaid  processions  would  lead  to  a  repetition  of  the  aforesaid 
disturbances,  and  would  endanger  life,  property,  and  the  public 
peace ;  and  who,  in  consequence,  brought  the  matter  to  the  notice 
of  the  sergeant  of  police  in  charge  of  the  police  of  the  town  and 
made  complain t>s  to  him  thereupon. 

(j)  In  consequence  of  these  matters  a  notice  was  issued  sigfued 
by  two  of  the  magistrates,  and  copies  of  it  were  placarded  in 
conspicuous  parts  of  the  said  town  and  were  .served  on  the 
principal  appellant  Beatty,  in  these  terms : 

Pablio  Notice.  —Whereas  it  hath  been  made  to  appear  anto  us,  the  undersigned, 
two  of  Her  Majesty^s  Justices  of  the  peace  for  the  county  of  Somerset,  acting  in 
and  for  the  division  of  Axbridge  in  the  same  county,  upon  the  oath  of  divers 
persons,  that  a  riotous  and  tumultuous  assembly  did  take  place  on  the  night  of  the 
28rd  March,  in  certain  public  streets  at  Weston-super-Mare,  in  the  said  county,  and 
further,  that  there  are  reasonable  grounds  for  apprehending  a  repetition  of  such 
riotous  and  tumultuous  assembly  in  the  public  streets  of  Weston-super-Mare  as  afore- 
said ;  we  do  therefore  hereby  require,  order,  and  direct  all  persons  to  abstain  from 
assembling  to  the  disturbance  of  the  public  peace  within  the  said  parish.— Given 
under  our  hands  and  seals  at  Weston-super-Mare  aforesaid  this  24th  day  of  March, 
1882.    (Signed  by  two  Magistrates.) 

{k)  On  Sunday  the  26th  day  of  March,  at  10.80  a.m.,  whilst 
numbers  of  the  inhabitants  of  the  said  town  were  proceeding  to 
their  respective  places  of  worship,  the  Salvation  Army,  under  the 
direction  of  the  appellants,  was  formed  into  a  procession  of  100 
or  more  persons^  and,  having  been  so  formed,  commenced  to 
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maroli  away  from  their  hall^  throngh  the  aforesaid  streets  and   Bawrr  awd 
pablic  places  of  the  said  town.    The  appellants  marohed  at  the 
head  of  the  procession^  which  was  surroanded  by  a  tamnltaous 
and  shouting  mob  of   some   hundred  persons^  which  rapidly 
increased  as  the  procession  passed  on. 

(Z)  The  said  police  sergeant  met  the  procession  (after  it  had 
paraded  throngh  certain  principal  pablic  streets)  in  a  public 
street  called  Walliscote-streeti  and  with  others  of  the  police  force 
stopped  the  advance  of  the  procession^  and  asked  the  appellant 
Beatty  if  he  was  leading  the  procession,  and  if  he  had  received  a 
copy  of  the  notice.  The  appellant  Beatty  admitted  that  he  was 
leading  the  procession  and  had  received  the  notice.  The  sergeant 
of  police  told  him  that  he  must  obey  the  notice,  and  must  desist 
from  leading  the  procession,  and  must  disperse  at  once  or  he 
would  be  arrested.  The  appellant  Beatty  refused  to  comply  and 
marched  on  at  the  head  of  the  procession  some  twenty  yards 
further,  and  told  the  sergeant  that  he  should  still  proceed,  and 
thereupon  he  was  arrested.  After  he  was  arrested  he  shouted  to 
the  procession  to  proceed.  The  other  appellants,  MuUins  and 
Bowden,  then  took  the  direction  of  the  procession  and  persisted  in 
leading  it  on,  whereupon  they  also  were  arrested.  Neither  of  the 
appellants  were  guilty  of  any  overt  act  of  violence  other  than  the 
actE^  aforesaid,  and  submitted  quietly  to  their  arrest. 

(m)  The  aforesaid  assembling  of  the  Salvation  Army  and 
march  of  the  said  procession  and  collection  of  the  said  mob 
was  a  terror  to  the  peaceable  inhabitants  of  the  said  town,  and 
to  those  who  were  going  to  their  places  of  worship  as  aforesaid, 
and  was  calculated  to  endanger  and  did  endanger,  and  was 
calculated  to  cause  a  breach  of  the  public  peace;  and  there  was 
good  and  sufficient  cause  for  the  inhabitants  to  suppose,  and  any 
rational  person  knowing  the  aforesaid  circumstances  would 
suppose  uiat,  unless  the  procession  and  mob  were  dispersed, 
there  would  be  a  repetition  of  Uie  aforesaid  violent  and  tumul- 
tuous acts,  and  that  there  would  be  a  breach  of  the  peace. 

(n)  The  appellants  intended  to  parade  their  procession  through 
the  principal  streets  and  public  places  of  the  town,  and  to  collect 
on  their  march  a  large  mob  of  persons  to  accompany  them ;  and 
they  had  good  reason  to  expect  that  they  would  come  into 
ooIUsion  with  the  said  Skeleton  Army  and  other  persons  antago- 
nistic to  the  procession,  and  they  had  good  reason  to  expect  that 
there  would  be  the  same  fighting,  stone»throwing,and  disturbance, 
as  there  had  been  on  previous  occasions,  and  intended  on  meeting 
such  opposition  to  force  their  way  through  the  said  streets  and 
places  as  they  had  done  on  previous  occasions.  It  was  contended 
for  the  appellants  that  there  had  not  been  any  unlawful  and 
tumultuous  assembling  on  their  part,  that  they  had  not  been 
guilty  of  the  charge  and  complaint  made  against  them,  and  that 
their  arrest  had  been  unlawml,  and  that  they  should  be  dis- 
charged. The  magistrates,  however,  thought  that  the  charge  had 
been  made  out,  ana  decided  against  the  appellants  as  above  stated. 
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hMktn  AMD       The  questions  of  law  stated  for  the  opinion  of  the  Gonrt  were^ 

^*^^      whether  theso  facts  so  found  to  be  proved  as  aforesaid  constitnted 

GujaIkks.    the  offence  charged  in  the  complaint^  and  whether  the  order 

made — ^that  the  defendants  shonld  find  sureties  to  keep  the  peace 

1882.  —was  valid. 
Unlawful  Edward  Clarice^  Q.C.  (with  him  were  StUherst  and  L.  O.Jdckson), 
assemhlif.  for  the  appellants,  submitted  that  there  was  no  evidence  of  any 
unlawful  or  tumultuous  assembly,  or  any  conduct  on  the  part  of 
the  appellants  amounting  to  a  disturbance  of  the  public  peace, 
or  causing  terror  to  the  inhabitants  of  the  town.  It  was  not 
suggested  that  there  was  any  riot.  To  make  an  assembly  un- 
lawful, it  must  be  an  assembly  for  an  unlawful  purpose,  or,  if  the 
purpose  for  which  the  persons  assemble  is  a  lawful  one,  the 
assembly  itself  must  be  conducted  in  a  disorderly  and  tumultuous 
manner.  In  the  present  case  it  was  clear  from  the  evidence  in 
the  case  itself  that  the  purpose  was  a  perfectly  innocent  and 
lawful  one,  and  that  the  assembly  itself  was  peaceable  and  orderly. 
The  argument  on  the  respondent's  part  is,  that  because  some 
other  persons  objected  to  the  Salvation  Army  parading  quietly 
throui2:h  the  streets  and  turned  out  to  forcibly  oppose  them, 
therefore  the  appellants  were  guilty  of  unlawfully  assembling. 
[Cave,  J. — ^That  is  to  say,  because  others  unlawfully  opposed 
their  assembling,  therefore  their  assembling  was  unlawful.]  An 
unlawful  assembly  is  defined  as  an  assembly  of  persons  with 
intent  to  do  an  unlawful  act,  or  to  do  a  lawful  act  in  a  tumultuous 
way,  or  so  as  to  excite  public  terror.  That  is  the  largest 
definition  of  it,  but  there  is  nothing  to  be  found  in  any  case  or 
text-book  to  the  effect  that,  where  persons  are  lawfully  doing  a 
certain  act,  the  unlawful  interference  therewith  by  other  persons 
can  make  that  lawful  act  unlawful.  The  law  interferes  to  check 
the  wrong-doer,  and  not  the  person  acting  lawfully.  The  wrong- 
doers here  were  the  Skeleton  Army.  The  rule  and  the  law 
relating  to  and  regulating  such  assemblies  have  been  well  and 
clearly  stated  in  various  cases.  In  Reg.  v.  Vincent  (9  0.  &  P.  91) 
Alderson,  B.,  at  p.  109,  lays  it  down  as  law  that  any  meeting 
assembled  under  circumstances  which,  in  the  opinion  of  rationed 
and  firm  men,  is  likely  to  be  dangerous  to  the  peace  of  the 
neighbourhood  is  unlawful ;  but  he  goes  on  to  say  that,  "  the 
alarm  must  not  be  merely  such  as  would  frighten  foolish  and 
timid  persons,  but  must  be  such  as  would  alarm  persons  of 
reasonable  firmness  and  courage.^'  To  the  same  effect  are  the 
rulings  of  Littledale,  J.  in  Reg.  v.  Neale  (9  G.  &  P.  481),  and 
Holroyd,  J.  in  Redford  v.  Burley  and  others  (3  Stark.  N.  P.  C.  76). 
The  object  of  the  appellants  here  was  both  laudable  and  lawful, 
and  the  manner  of  carrying  it  out  was  peaceable  and  orderly. 
The  case  finds  no  act  of  violence  on  their  part,  and  though  the 
information  alleges  that  the  peace  would  be  broken  by  them, 
nothing  of  that  sort  happened.  The  only  noise  and  violence  that 
occurred  were  on  the  side  of  the  Skeleton  Army.  The  merely 
walking  four  abreast  through  the  streets  was  not  unlawful  in 
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itself^  nor  in  the  conduct  of  the  Salvation  Army  was  there  any-  BiuxTr  and 
thing  to  produce  terror  or  alarm.      [Fmld,   J. — Suppose   the      <»■■"• 
appellants  knew  that  their  procession  would  be  opposed^  and  that    Qillbanks. 

violence  might  probably  ensue^  and  they  still  proceeded  with  it  ?]         

The  answer  to  that  is,  that  their  procession  being  lawful  they        ^^ 
were  entitled  to  be  and  ought  to  have  been  protected  by  the      Unlawfid 
authorities  from  such  opposition.     If  it  were  not  so,  mob  rule     aamnblif. 
would  soon  take  the  place  of  law  and  order.     It  is  disorderly 
rowdies  and  riotous  roughs  whom  the  police  should  put  down, 
and  not  lawful  and  peaceable  processionists.    He  referred  also  to 
Dalton's  Country  Justice^  cap.  136,  sect.  1,  and  Hawk.  P.  0.^ 
book  1,  cap.  28,  sect.  10. 

A.  JB.  Poole  (with  whom  was  Vdlpy),  for  the  respondent, 
(^mtra,  submitted  that  the  cases  cited  for  the  appeUants  were  very 
difiPerent  irom  the  present  one ;  but  that,  if  not,  still  the  words 
there  describing  an  unlawful  assembly  were  amply  sufficient  to 
cover  the  case  now  before  the  court.  Here,  however,  the  appellants 
have  not  been  indicted  or  punished  for  unlawfully  assembling, 
but  simply  bound  over  to  keep  the  peace  and  be  of  good 
behaviour.  [Field,  J*. — ^No  persons  can  be  forced  to  find  sureties 
to  keep  the  peace  without  having  done  something  to  render  them 
liable  to  be  so  bound.]  Bearing  in  mind  what  had  so  recently 
before  happened^  the  justices  were  justified,  even  if  the  assembly 
were  not  absolutely  unlawful,  in  calling  on  the  appellants  to  find 
sureties  for  the  peace.  [Cavb,  J. — In  what  does  the  procession 
of  the  Salvation  Army  differ  from  that  of  every  village  club  in 
the  kingdom  ?]  They  parade  the  streets  intending  to  collect  a 
mob.  [FiiLD,  J. — Surely  not  a  "  mob  '^  in  the  evil  sense  of  the 
word.  Their  object  is  to  awaken  sonAe  sense  of  religion  in  the 
lower  classes,  and  with  that  view  they  go  through  the  streets 
singing  hymns  in  order  to  induce  the  people  to  follow  them  to 
their  meeting-house  and  join  in  their  religious  services.  Can 
that  fairly  be  called  "  collecting  a  mob  V]  As  a  fact,  they  do 
colleet  together  the  roughest  and  lowest  classes,  and,  however 
meritorious  may  be  their  object  in  itself,  they  know  that  it  causes 
disturbances.  They  may  not  desire  to  fight  or  throw  stones,  but 
they  know  such  things  will  probably  follow  their  gathering. 
[Cavjb,  J. — ^Am  I  forced  to  stay  within  doors  because  I  know 
that  a  man  intends  to  knock  me  down  if  I  go  out  ?  And,  if  I  go 
out,  am  I  guilty  of  provoking  a  breach  of  the  peace  f  Field,  J. 
— ^And,  who,  in  such  a  case,  ought  to  be  bound  over?]  The 
appellants  assembled  in  large  numbers,  which  is  unlawful. 
[Cave,  J. — ^What  is  an  unlawful  number?]  As  many  as  are 
likely  to  lead  to  a  disturbance.  In  Bussell  on  CSrimes,  p.  887, 
4th  edit.,  citing  Hawk.  P.  C,  it  it  said  that  the  assembling  of  a 
man^s  friends  for  the  defence  of  his  person  against  those  who 
threaten  to  beat  him  if  he  go  to  such  a  market,  is  unlawful^ 
though  they  may  lawfully  assemble  to  defend  him  in  his  house 
against  a  threatened  assault,  for,  it  is  added,  ''a  man^s  house  is 
looked  upon  as  his  castle.'^     It  may  be   admitted  that  the 
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Bbatft  and  Salvationists  did  not  intend  to  force  their  way  against  opposition 

oTBSKs      |jy  fighting  their  opponents^  bnt  they  intended  to  force  their  way 

QiLLBAHXB.  ^7  poshing  on^  and  that  woold  inevitably  lead  to  distnbance  and 

violence.      By  that  persistence^  thongh  not  themselves  goilty 

1B82.  Qf  ^j^j  rxQiioiis  m^d  tamultnons  aots^  they  were  the  cause  of  them, 
UnlawM  ^^^  wcro  properly  called  on  to  find  sureties.  Under  the  circum- 
QsumMy.  stances  stated  in  the  casCi  the  assembly,  whatever  the  object 
of  the  appellants  might  be,  was  from  its  very  commencement 
unlawful,  and  the  magistrates  were  justified  in  the  course  they 
adopted.  He  referred  also  to  the  cases  cited  for  the  appellants, 
anrl  relied  on  them  as  showing  the  assembly  was  an  unlawful  one. 

E.  Clarke,  Q.G.  was  not  called  on  to  reply. 

Field,  J. — I  am  of  opinion  that  this  order  cannot  be  sup- 
ported, and  must  therefore  be  discharged.  The  appellants,  it 
appears,  together  with  a  large  number  of  other  people,  belong 
to  a  body  of  persons  called  the  Salvation  Army,  who  are  asso- 
ciated together  for  a  purpose  which  cannot  be  said  to  be  other- 
wise than  lawful  and  laudable,  or  at  all  events  cannot  be  called 
unlawful,  their  object  and  intention  being  to  induce  a  class  of 
persons  who  have  little  or  no  knowledge  of  religion  and  no 
taste  or  disposition  for  religious  exercises  or  for  going  to  places 
of  worship,  to  join  them  in  their  processions,  and  so  to  get 
them  together  to  attend  and  take  part  in  their  religious  exer- 
cises, in  the  hope  that  they  may  be  reclaimed  and  drawn 
away  from  vicious  and  irreli^ous  habits  and  courses  of  life, 
and  that  a  kind  of  revival  in  the  matter  of  religion  may  be 
brought  about  amongst  those  who  were  previously  dead  to  any 
such  influences.  That  undoubtedly  is  the  object  of  the  Salvation 
Army,  and  of  the  appellants,  and  no  other  object  or  intention 
has  been  or  can  be  imputed  to  them ;  and,  as  has  been  said  by 
their  learned  counsel,  and  doubtless  with  perfect  truth,  so  far 
are  they  from  desiring  to  carry  out  that  object  by  means  of  any 
force  or  violence,  their  principles  are  oirectlv  and  entirely 
opposed  to  any  conduct  of  that  kind,  or  to  the  exercise  or 
employment  of  anything  like  physical  force;  and,  indeed,  it 
appears  that  on  the  occasion  in  question  they  used  no  personal 
force  or  violence,  but,  on  the  contrary,  when  arrested  by  the 
police,  they  submitted  quietly  without  the  exhibition  of  any 
resistance  either  on  their  own  parts  or  on  that  of  any  other 
member  of  their  body.  Such  being  their  lawful  object  and  in- 
tention, and  having  no  desire  or  intention  of  using  force  or 
violence  of  any  kind,  it  appeared  that  on  this  26th  day  of  March 
they  assembled,  as  they  had  previously  done  on  other  occasions, 
in  considerable  numbers  at  their  hall,  and  proceeded  to  march 
thence  in  procession  through  the  streets  of  the  town  of  Weston- 
super-Mare.  Now  that,  in  itself,  was  certainly  not  an  unlawful 
thing  to  do,  nor  can  such  an  assembly  be  said  to  be  an  unlawful 
one.  Numerous  instances  might  be  mentioned  of  large  bodies  of 
persons  assembling  in  much  larger  numbers,  and  marching, 
accompanied  by  banners  and  bands  of  music,  through  the  pubUc 
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streets^  and  no  one  has  ever   doubted  that    sach    processions  Bbattt  akd 
were  perfectly  lawful.    Now  the  appellants  complain  that,  for      ^^^'^^ 
having  so  assembled  as  I  have  before  stated,  they  have  been   guj^bInkb. 
adjudged  guilty  of  the  offence  of  holding  an  unlawful  assembly^       -— 

and  have  in  consequence  been  ordered  to  find  sureties  to  keep        \ ; 

the  peace,  in  the  absence  of  any  evidence  of  their  having  broken  it.  Uniawfid 
It  was  of  course  necessary  that  the  justices  should  find  that  some  oMambb/. 
unlawful  act  had  been  committed  by  the  appellants  in  order  to 
justify  the  magistrates  in  binding  them  over.  The  offence 
charged  against  them  is  "  unlawfully  and  tumultuously  assem- 
bling with  others  to  the  disturbance  of  the  public  peace,  and 
against  the  peace  of  the  Queen,''  and  of  course  before  they  can 
be  convicted  upon  the  charge  clear  proof  must  be  adduced 
that  the  specific  offence  charged  has  been  committed. 
Now  was  that  charge  sustained?  There  is  no  doubt  that 
the  appellants  did  assemble  together  with  other  persons  in 
great  numbers,  but  that  alone  is  insufficient.  The  assembly 
must  be  a  'Hnmultuous  assembly,''  and  ^^  against  the  peace,"  in 
order  to  render  it  an  unlawful  one.  But  there  was  nothing 
so  far  as  the  appellants  were  concerned  to  show  that  their  con- 
duct was  in  the  least  degree  '^tumultuous"  cr  ''against  the 
peace."  All  that  they  did  was  to  assemble  together  to  walk 
through  the  town,  and  it  is  admitted  by  the  learned  counsel  for 
the  respondent,  that  as  regards  the  appellants  themselves,  there 
was  no  disturbance  of  the  peace,  and  that  their  conduct  was 
quiet  and  peaceable.  But  then  it  is  argued  that,  as  in  fact  their 
line  of  conduct  was  the  same  as  had  on  previous  similar 
occasions  led  to  tumultuous  and  riotous  proceedings  with  stone- 
throwing  and  fighting,  causing  a  disturbance  of  the  public  peace 
and  terror  to  the  inhabitants  of  the  town,  and  as  on  the  present 
occasion  like  results  would  in  all  probability  be  produced,  there- 
fore the  appellants,  being  well  aware  of  the  likelihood  of  such 
results  again  occurring,  were  guilty  of  the  offence  charged 
against  them.  Now,  without  doubt,  as  a  general  rule  it  must  be 
teJcen  that  every  person  intends  what  are  the  natural  and 
necessary  consequences  of  his  own  acts,  and  if  in  the  present 
case  it  had  been  their  intention,  or  if  it  had  been  the  natural  and 
necessary  consequence  of  their  acts,  to  produce  the  disturbance 
of  the  peace  which  occurred,  then  the  appellants  would  have  been 
responsible  for  it,  and  the  magistrates  would  have  been  right  in 
binding  them  over  to  keep  the  peace.  But  the  evidence  as  set 
forth  in  the  case  shows  that,  so  far  from  that  being  the  case,  the 
acts  and  conduct  of  the  appellants  caused  nothing  of  the  kind, 
but,  on  the  contrary,  that  the  disturbance  that  did  take  place  was 
caused  entirely  by  the  unlawful  and  unjustifiable  interference  of 
the  Skeleton  Army,  a  body  of  persons  opposed  to  the  religious 
views  of  the  appellants  and  the  Salvation  Army,  and  that  but  for 
the  opposition  and  molestation  offered  to  the  Salvationists  by 
these  other  persons,  no  disturbance  of  any  kind  would  have  taken 
place.  The  appellajits  were  guilty  of  no  offence  in  their  passing 
vou  XV.  L 
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Bbattt  and  throoffli  the  Btreets^  and  why  ahoald  other  persons  interfere  with 

oTHiBa      or  moleet  them  f    What  right  had  they  to  do  so  ?    If  they  were 

GiLUAKKs.   doing  anything  anlawfol  it  was  for  the  magistrates  and  policoj 

the  appointed  guardians  of  law  and  order^  to  interpose.      The 

1882.  ]^^  relating  to  unlawful  assemblies,  as  laid  down  in  the 
Unlawful  books  and  the  cases,  affords  no  support  to  the  view  of  the  matter 
a8$mb1y,  for  which  the  learned  counsel  for  the  respondent  was  obliged  to 
contend,  viz.,  that  persons  acting  lawfully  are  to  be  hmd  re- 
sponsible and  punished  merely  because  other  persons  are  thereby 
induced  to  act  unlawfully  and  create  a  disturbance.  In  1  Russell 
on  Crimes  (4th  edit.  p.  387),  an  unlawful  assembly  is  defined  as 
follows:  ''An  unlawful  assembly,  according  to  the  common 
opinion,  is  a  disturbance  of  tne  peace  by  persons  barely 
assembling  together  with  the  intention  to  do  a  thing  which,  if  it 
were  executed,  would  make  them  rioters,  but  neither  actually 
executing  it  nor  making  a  motion  towards  the  execution  of  it.'' 
It  is  clear  that,  according  to  this  definition  of  the  offence,  the 
appellants  were  not  guilty,  for  it  is  not  pretended  that  they  had, 
but,  on  the  contrary,  it  is  admitted  that  they  had  not,  any 
intention  to  create  a  riot,  or  to  commit  any  riotous  or  other 
unlawful  act.  Many  examples  of  what  are  unlawful  assemblies 
are  given  in  Hawkins'  Pleas  of  the  Crown,  book  1,  cap.  28,  sects. 
9  and  10,  in  all  of  which  the  necessary  circumstances  of  terror  are 
present  in  the  assembly  itself,  either  as  regards  the  object 
for  which  it  is  gathered  together,  or  in  the  manner  of  its  assemb- 
ling and  proceeding  to  carry  out  that  object.  The  present  case, 
however,  differs  from  the  cases  there  stated;  for  here  the  only 
terror  that  existed  was  caused  by  the  unlawful  resistance  wilfully 
and  designedly  offered  to  the  proceedings  of  the  Salvation  Army 
by  an  unlawful  organisation  outside  and  distinct  from  them, 
called  the  Skeleton  Army.  It  was  suggested  by  the  respon- 
dent's counsel  that,  if  these  Salvation  processions  were  allowed, 
similar  opposition  would  be  offered  to  them  in  future,  and  that 
similar  disturbances  would  ensue.  But  I  cannot  believe  that  that 
will  be  so.  I  hope,  and  I  cannot  but  think,  that  when  the 
Skeleton  Army,  and  all  other  persons  who  are  opposed  to  the 
proceedings  of  die  Salvation  Army,  come  to  learn,  as  they  surely 
will  learn,  that  they  have  no  possible  right  to  interfere  with  or  in 
any  way  to  obstruct  the  Salvation  Army  in  their  lawful  and 
peaceable  processions,  they  will  abstain  from  opposing  or  dis- 
turbing them.  It  is  usual  happily  in  this  country  for  people  to 
respect  and  obey  the  law  when  once  declared  and  understood, 
and  I  hope  and  have  no  doubt  that  it  will  be  so  in  the  present 
case.  But,  if  it  should  not  be  |so,  there  is  no  doubt  that  the 
magistrates  and  police,  both  at  Weston-super-Mare  and  every- 
where else,  will  understand  their  duty  and  not  fail  to  do  it 
ej£ciently,  or  hesitate,  should  the  necessity  arise,  to  deal  with  the 
Skeleton  Army  and  other  disturbers  of  the  public  peace  as  they 
did  in  the  present  instance  with  the  appellants,  for  no  one  can 
doubt  that  tlie  authorities  are  only  anxious  to  do  thoir  duty  and 
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to  prevent  a  disturbance  of  the  pablio  peaoe.  The  present  Bsatttaitd 
decision  of  the  justices^  however^  amounts  to  this^  that  a  man  '""""*' 
may  be  punished  for  acting  lawfully  if  he  knows  that  his  so 
doing  may  induce  another  man  to  act  unlawfully— a  proposition 
without  any  authority  whatever  to  support  it.  Under  these 
circumstances^  the  questions  put  to  us  by  the  justices  must  be 
negatively  answered^  and  the  order  appealed  against  be 
discharged. 

CavSj  J. — I  am  entirely  of  the  same  opinion.  The  question  in 
this  case  is^  whether  these  persons  were  guilty  of  the  offence  of 
unlawfully  and  tumultuously  assembling  together  to  the  disturb- 
ance of  the  public  peace  and  that  of  the  Queen^  and  I  am  of 
opinion  that  they  were  not.  The  learning  on  the  subject  of 
"  unlawful  assemblies "  is  to  be  found  in  Hawkins'  Pleas  of  the 
Grown  and  Dalton's  Country  Justice.  In  the  first-mentioned 
authority  the  definition  of  an  unlawful  assembly  is  given^  which 
my  brother  Field  has  referred  to  in  his  judgment ;  but  it  is  there 
further  said : ''  This  seems  to  be  much  too  narrow  a  definition ;  for 
any  meeting  whatever  of  great  numbers  of  people  with  such 
circumstances  of  terror  as  cannot  but  endanger  the  public  peace 
and  raise  fear  and  jealousies  among  the  king's  subjects  seems 
properly  to  be  called  an  unlawful  assembly^  as  when  great 
numbers^  complaining  of  a  common  grievance,  meet  together^ 
armed  in  a  warlike  manner,  in  order  to  consult  together  con- 
cerning the  most  proper  means  for  the  recovery  of  their 
interests,  for  no  man  can  foresee  what  may  be  the  event 
of  such  an  assembly/'  and  further  it  is  said:  ''Also  an 
assembly  of  a  man's  friends  for  the  defence  of  his  person 
against  those  who  threaten  to  beat  him  if  he  go  to 
such  a  market,  &c.,  is  unlawful,  for  he  who  is  in  fear  of 
such  assaults  must  provide  for  his  safety  by  demanding  the 
surety  of  the  peace  against  the  persons  by  whom  he  is  threatened, 
and  not  make  use  of  such  violentmethods,  which  cannot  but  be 
attended  with  the  danger  of  raising  tumults  and  disorder  to  the 
disturbance  of  the  public  peace.  Yet  an  assembly  of  a  man's 
friends  in  his  own  house  for  the  defence  of  the  possession  thereof 
against  those  who  threaten  to  make  an  unlawful  entry  therein,  to 
or  for  the  defence  of  his  person  against  those  who  threaten  to 
beat  him  therein,  is  indulged  by  law,  for  a  man's  house  is  looked 
upon  as  his  castle :"  (Hawk.  P.O.,  book  1,  c.  28,  ss.  9, 1 0.)  So 
far  Hawkins ;  but  Dalton,  in  his  Country  Justice,  goes  further 
where,  in  cap.  136,  s.  1,  it  is  said  :  ''An  unlawful  assembly,  riot, 
or  rout,  is  where  three  or  more  shall  gather  together,  come,  or 
meet  in  one  place,  to  do  some  unlawful  act  with  violence,  and 
that  unlawful  act  must  be  malum  in  se  and  not  malum  pro^ 
hibiiiim.  As  when  three  persons  or  more  shall  come  and  assemble 
themselves  together  to  the  intent  to  do  any  unlawful  act  with 
force  or  violence  against  the  person  of  another,  his  possessions  or 
goods ;  as  to  kill,  beat,  or  otherways  to  hurt  or  to  imprison  a 
man ;  to  pull  down  a  house,  wall,  pale,  hedge,  or  ditch ;  wrong- 

l2 
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Bbaitx  AMD  fiilly  to  oiiter  Qpoii  Or  into  another  man's  poasessionj  honse^  or 
^™^     landj  or  to  oat  or  take  away  conij  gnoBf  wood^  or  other  goods 
GiLLBimcs.    wrongfollyi  or  to  hnnt  nnlawfolly  in  any  park  or  warren,  or  to  do 
*^        any  other  nnlawfnl  act  with  force  or  violence,  against  the  peace  or 
to  the  manifest  terror  of  the  people ;  if  they  only  meet  to  such  a 
Unktwfid    pnrpose  or  intent,  although  they  shall  after  depart  of  their  own 
09tembly.     accord  without  doing  anything,  yet  this  is  an  unlawful  assembly/' 
Now,  putting  these  several  passages  from  these  old  authorities 
together,  it  seems  to  me  to  oe  impossible  to  hold  that  the  appel- 
lants here  have  been  brought  within  them  as  being  guilty  of 
unlawfully    and    tumultuonsly    assembling.      The    meeting    or 
assembly  of  the  Salvation  Army  was  for  a  purpose  not  unlawful. 
Was  there  an  intention  on  their  part  to  use  violence  ?    If,  though 
their  meeting  was  in  itself  lawful,  they  intended,  if  opposed,  to 
meet  force  by  force,  that  would  render  uieir  meeting  an  unlawful 
assembly ;  but  it  does  not  appear  that  they  entertained  any  such 
intention.    On   the   contrary,   when   met  and  resisted  by  the 
Skeleton  Army,  they  used  no  violence  of  any  kind,  and  mani- 
fested no  intention  of  meeting  their  opponents  with  like  violence 
to  that  which  the  latter  offered  to  them.    I  come  therefore  to  the 
conclusion  that  the  appellants  were  not   gfuilty  of  unlawfully 
assembling,  and  that,  for  the  reasons  and  on  the  ppx)unds  before 
mentioned,  the  judgment  of  the  court  should  be  pronounced  in 
their  favour. 

Judgment  for  the  appellants  with  costs. 
Solicitors  for  the  appellants,  Whittingtan,  Son,  and  Baker. 
Solicitors  for  the  respondents^  Orowder,  Anstie,  and  Oo.,  for 
/•  0.  Simmons,  Azbridge. 
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Srelanli. 


QUEEN'S   BENCH   DIVISION. 

Wedmsday,  May  10, 1882. 

(Before  Mat,  CJ.j  Fiszgisald^  J.,  and  Babbt,  J.) 

Bia.  V.  Ths  Justicis  ov  Cork. 


Justices  of  the  'peace — Sureties  for  good  behaviour^^Summons^^ 
Objection  of  several  distinct  offences  charged^^Party  accused  as 
wUness^^Oriminal  proceeding. 

F.  {a  Soman  Catholic  priest)  addressed  a  meeting  composed  mainly 
of  his  parishioners,  who  were  tenants  of  0.,  and  advised  them, 
\f  am,y  of  them  should  be  evicted  for  nonpayment  of  rent,  not  to 
pay  rent  until  the  evicted  tenant  should  be  reinstated  in  his 
holding.  F.  was  thereupon  summoned  to  the  petty  sessions  to 
show  cause  why  lie  should  not  give  security  for  future  good 
behaviour. 

The  summons  recited  that  F.  had  endeavoured  to  excite  discontent 
in  the  minds  of  Her  Majesty's  suUects  and  incite  them  not  to 
fulfil  their  lawful  duties,  and  to  irvjure  and  impoverish  persons 
who  would  not  obey  the  orders  of  an  unlawful  society. 

At  the  hearing  of  the  summ^ms  a  resolution  proposed  by  F,  at  the 
meeting  was  read  from  a  copy  of  a  newspaper  by  his  counsel, 
whereupon  the  solicitor  for  the  prosecution  proposed  to  read  the 
speech  of  F.  from  the  report  in  the  same  copy.  This  was 
objected  to,  but  allowed  by  the  justices,  F.  was  then  tendered  as 
a  witness  on  his  own  behalf,  but  the  justices  refused  to  allow  him 
to  be  examined. 

Held  (1)  that  the  justices  had  jurisdiction  to  make  the  order,  and 
that  the  evident  was  sufficient ;  (2)  thaJt  it  was  no  objection  that 
the  summons  recited  several  distinct  ads  of  misconduct  of  F. ; 
(3)  tliat  the  copy  of  the  paper  was  admissible  as  evidence  of  the 
speech  of  F,  at  the  meeting  ;  (4)  that  F.  was  not  a  competent 
vntness  this  being  a  criminal  proceeding  ;  (5)  On  a  summons  to 
find  sureties  for  good  behaviour  the  defendant  may  disprove  the 
matters  charged, 

RULE  nisi  for  a  certiorari  to  bring  np  an  order  of  Justices  of 
the  county  of  Cork^  whereby  the  Bey.  Thomas  Feehan 
was  ordered  to  give  sureties  for  his  future  good  behaviour^  and  in 
default  of  giving  sureties  was  ordered  to  be  imprisoned  for  a 
period  of  six  months  unless  he  should  sooner  give  security. 
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I^na>  The  facts  appeared  from  the  aj£davits  to  be  that^   on   the 

The  JusncBs  ^*^  .^^  ^^  March,  1882,  a  meeting  was  held  in  the  yard  of  the 

OF  Cork.    National  School  Honse  of  Bathdowney,  at  which  about  300 

— -        tenants  were  present,  principally  holding  under  Lord  Castletown. 

1882.        rpjj^  ^^    Thomas  Peehan,  CO.  of  Bathdowney,  attended  and 

Sureties  for   addressed  the  meeting.     In  the  coarse  of  his  speech  he  read  an 

ffood  behaviour,  extract  from  a  paper,  which  he  said  was  the  opinion  of  the  Rev. 

Dr.  Minogue,  Bishop  of  Nevada.    The  extract  was  to  the  effect 

that  if  the  Bishop  were  in  Kilmainham  he  would  not  have  issued 

a  "  No  rent "  manifesto,  but  a  manifesto  "  To  arms  !  to  arms ! " 

The  Bev.  T.  Peehan  was  then  warned  by  the  Head  Constable 

against  continuing  to  either  speak  or  read  in  such  terms  to  the 

meeting.    The  Bev.  T.  Peehan  then  desisted  from  reading,  but 

proceeded  to  speak  to  Lord  Castletown's  tenants,  and  advised 

that,  if  any  one  of  them  were  evicted,  not  one  of  them  should 

Eay  a  penny  rent  until  the  evicted  tenant  was  restored  to  his 
olding. 

The  Head  Constable,  in  his  deposition,  stated  that  he  believed 
the  Bev.  T.  Peehan  did  then  and  there  endeavour  to  excite 
discontent  in  the  minds  of  Her  Majesty's  subjects,  and  to  incite 
Her  Majesty's  subjects  not  to  fulfil  their  lawful  contracts  in 
pursuance  of  the  principles  of  an  unlawful  society  called  the 
Land  League,  and  to  combine  to  injure  and  impoverish  persons 
who  would  not  obey  the  orders  of  the  Land  League,  of  which 
society  he  had  reason  to  and  did  believe  the  Bev.  T.  Peehan 
was  a  prominent  member,  and  that  he  believed  that  if  the  Bev. 
T.  Peehan  was  not  prevented  he  would  continue  to  promote  the 
objects  of  the  Land  League. 

The  Bev.  T.  Peehan  was  then  summoned  to  appear  at  the 
Bathdowney  Petty  Sessions  on  the  25th  day  of  March,  1882,  and 
show  cause  why  he  should  not  give  security  for  his  future  good 
behaviour. 

The  summons  recited  that  complaint  had  been  made  that  the 
Bev.  T.  Peehan  had,  on  the  8th  day  of  March,  1882,  at  Bath- 
downey, endeavoured  to  excite  discontent  in  the  minds  of  Her 
Majesty's  subjects,  and  to  incite  them  not  to  fulfil  their  lawful 
duties,  and  to  combine  together  to  injure  and  impoverish  persons 
who  would  not  obey  the  orders  of  an  unlawful  society  called  the 
Land  League. 

At  the  hearing  of  the  summons  the  report  in  the  Freeman's 
Jowmal  of  a  resdution  which  had  been  proposed  by  the  Bev.  T. 
Peehan  at  the  meeting  was  read  on  his  behalf.  "Wliereupon  the 
solicitor  for  the  prosecution  insisted  on  the  entire  report  of  the 
meeting  being  read  from  the  Freevitian's  Jov/maL  This  was  ob- 
jected by  counsel  on  behalf  of  the  Bev.  T.  Peehan,  but  the 
justices  allowed  it  to  be  read.  The  counsel  for  the  Bev.  T. 
Peehan  then  tendered  the  rev.  gentleman  as  a  witness  on  his  own 
behalf,  but  the  justices  refused  to  allow  him  to  give  evidence. 
No  other  evidence  was  tendered  in  his  behalf. 

The  justices  then  made  the  order  that  the  Bev.  T.  Peehan  should 
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givo  sarcties  for  bis  fafcare  good  behaviour^  and  in  defaolfc  im-        Rbo. 
prisonment  for    six    months    nnless    he   should    sooner    give  „     S* 
secnrity.  "  ^^ 

Ryan,  Q.G.  and  /•  Murphy,  Q.C.  showed  cause  against  the  rule        

nisi.    A  person  summoned  to  show  cause  why  he  should  not  give        ^fff; 
sureties  for  good  behaviour  cannot  be  examined  nor  go  into    gureHes/or 
evidence   {Lort  v.  Sutton,  45  L.  J.  95^  M.   0.)      Sureties  for  good  hehamow. 
good  behaviour  are  on  the  same  footing  as  sureties  for  the  peace 
(Dal ton's  J.  P.  c.  123).    Affidavits  contradicting  the  facts  stated 
in  the  depositions  before  the  justices  are  not  admissible^  Beg,  v. 
Mellinson,  16  Q.  B.  367;  Bex  v.  DoheHy,  13  Bast,  171 ;  Beg.  v. 
TregaHhen,  5  B.  &  Adol.  678.     Eaylock  v.  Sparke,  1  BU.  &  Bl. 
471  was  then  referred  to. 

Boyd,  Q.C.  and  Nicolls,  in  support  of  the  rule  nisi.  This 
order  was  made  without  jurisdiction.  The  Bev.  T.  Feehan  was 
addressing  his  own  parishioners  and  not  strangers.  The  evi- 
dence does  not  sustam  the  charges  in  the  summons ;  no  threats 
were  used.  In  determining  whether  a  person  be  not  of  "  good 
fame  "  within  the  meaning  of  34  Bdw.  3,  c.  1,  the  justices  should 
consider  the  habitual  conduct  of  the  accused,  and  not  merely  an 
isolated  instance,  and  they  should  examine  the  accused  (14  & 
15  Vict.  cc.  92,  98,  Dalton's  J.  P.  c.  124;  5  Burn's  Justice 
754;  Oluxton^s  case  12  Mod.  566).  The  copy  of  the  Freeman* s 
Journal  ought  not  to  have  been  admitted  in  evidence  on  the  part 
of  the  prosecution.  This  was  a  civil  offence,  and  the  accused 
should  have  been  examined  as  a  witness  (14  &  15  Yict.  o.  99, 
8.  3.) 

May,  C.J. — It  is  not  necessary  to  refer  at  length  to  the  legal 
doctrine  regulating  proceedings  before  magistrates  taken  to  compel 
the  giving  of  sureties  for  good  behaviour.  This  Court  had  occasion 
to  consider  the  subject  in  the  case  of  Beg.  (Beynolds)  v.  Justices  of 
Cork  (10  Ir.  L.  Rep.  1 ;  15  Cox  C.  0.  78),  and  by' the  authority 
of  that  case,  though  it  be  the  decision  of  this  Court  alone,  I 
consider  that  we  are  bound.  The  question  is  whether  the  present 
case  can  be  distinguished  in  its  features  from  that.  In  the 
present  case  the  traverser  was  charged  in  the  summons  issued 
against  him  with  endeavouring  to  create  discontent  among  the 
Queen's  subjects,  with  inciting  persons  not  to  fulfil  their  lawful 
engagements,  and  with  inciting  persons  to  combine  to  impoverish 
others  who  would  not  join  a  certain  society  called  tne  Land 
League.  A  preliminary  point  was  raised  by  the  counsel  for  the 
traverser  that  the  summons  comprised  three  distinct  offences, 
and  that  the  Crown  could  only  proceed  on  one  of  them  as  it 
should  elect.  But  I  think  there  is  no  substance  in  this  objection. 
This  proceeding  had  not  for  its  object  to  obtain  the  conviction  of 
the  traverser  for  any  offence,  and  the  infliction  of  consequent 
punishment  on  him.  Its  object  was  preventive  merely,  and  I 
conceive  it  was  quite  proper  to  bring  before  the  justices  more 
than  one  instance  of  alleged  misconduct  on  his  part  in  order  to 
satisfy  them  that  it  was  proper  to  call  on  him  to  give  security 
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Rmo.       for  his  futare  general  good  behaviour.      Besides  the  general 

Thb  Justigb  Sf'^'*'^^  of  alleged  want  or  excess  of  jurisdiction  on  the  part  of 

OP  CoBx.    the  justices^  the  conditional  order  was  obtained  on  the  special 

ground  of  the  rejection  of  evidence  and  the  admission  of  improper 

l^-  evidence.  As  to  the  jurisdiction  of  the  justices  it  was  deposed 
Sureties  for  to  before  them  that  the  defendant  at  a  certain  meeting  of  the 
Siood  behaviour,  ten&ntB  of  Lord  Castletown^  largely  composed  of  his  own 
parishioners^  had  addressed  them  in  a  speech.  The  whole  of 
this  speech  was  not  proved  by  oral  evidence^  but  it  was  sworn 
that  in  it  the  traverser  recommended  them  (and  the  recommenda- 
tion of  a  priest  to  his  parishioners  carries  with  it  considerable 
authority)  to  pay  no  rent  to  the  landlord  till  persons  called 
''  suspects  '*  were  released  from  prison ;  and  secondly^  in  case  any 
tenant  was  proceeded  against  for  nonpayment  of  rent  and  evicted, 
the  tenants  in  general  should  refuse  to  pay  rent  to  the  landlord. 
In  my  opinion  such  exhortations,  addressed  by  a  person  in  the 
position  of  the  traverser  to  such  a  meeting  were  more  than 
reprehensible— the  inciting  others  to  enter  into  a  conspiracy  not 
to  pay  their  just  debts  constituting  a  criminal  offence.  On 
this  point  the  case  resembles  {Eeg.  {Beynolds)  v.  Justicea  of  Cork 
{ubi  8up.),  and  is  of  a  graver  character,  as  Miss  Reynolds 
confined  her  exhortation  not  to  pay  rent  to  the  single  tenant  who 
was  under  eviction,  whereas  the  traverser  advised  a  general 
combination  among  the  tenantry  to  pay  no  rent.  I  think  this 
portion  of  his  speech  alone  iafforded  ample  grounds  justifying  the 
action  of  the  justices.  It  is  not  necessary  to  advert  to  the 
traverser's  quotation  of  the  supposed  speech  of  the  American 
Bishop,  which  certainly  if  actually  used  in  this  country,  would 
have  had  a  treasonable  tendency,  and  which  the  traverser  cited 
apparently  not  with  disapproval.  Ab  to  the  admission  of  illegal 
evidence,  it  appears  that  those  who  represented  the  traverser 
before  the  justices,  made  use  of  a  copy  of  a  newspaper  as  evidence 
of  a  resolution  which  the  traverser  had  proposed  at  this  meeting. 
Those  representing  the  Grown,  therefore,  referred  to  the  same 
newspaper  for  a  report  of  his  speech.  There  was,  I  think, 
nothing  illegal  or  irregular  in  this.  Further  the  traverser  him. 
self  was  tendered  as  a  witness,  and  the  justices  declined  to 
permit  him  to  give  evidence  in  his  own  behalf.  Under  the  Act 
14  &  15  Vict.  c.  99,  B.  8,  no  person  who,  in  any  criminal  pro- 
ceeding is  charged  with  any  indictable  offence  or  any  offence 
punishable  on  summary  conviction,  is  competent  or  compellable 
to  give  evidence  for  or  against  himself.  Difference  of  opinion  has 
existed  as  to  the  meaning  to  be  given  to  the  term  criminal  pro- 
ceeding, but  I  think  a  proceeding  such  as  the  present,  in  which  a 
traverser  at  the  suit  and  instance  of  the  Crown  is  compellable  to 
give  security  to  be  of  good  behaviour  for  the  future  on  the 
ground  of  past  misconduct,  is  a  criminal  and  not  a  civil  proceed- 
ing, and  I  also  think  the  misconduct  with  which  he  was  charged 
amounted  to  an  indictable  offence,  viz.,  the  inciting  others  to 
enter  into  an  unlawful  conspiracy.    If  competent,  he  would  be 
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compellable  to  give  evidence^  and  it  would  be  certainly  contrary        Rio. 
to  all  propriety  of  procedure  in  this  country  if  in  a  case  of  tbis  .j^  jLnces 
nature  the  trayerser  was  compelled  to  give  evidence  in  support  of    qf  Coxk. 
the  charges  against  himself.    I  think  this  objection  also  fails.        — 
At  the  same  timCi  upon  an  inquiry  of  this  nature^  if  there  was        ^^^' 
substantive  evidence  adduced  before  the  justices  showing  that  a    sttretiea  for 
traverser  has  so  misconducted  himself  as  to  justify  them  ia  good  bekauioiar, 
ordering  him  to  find  security  for  his  future  ffood  behaviour^  1 
should  not  be  disposed  to  issue  a  certiorari^  which  is  a  matter  of 
discretion^  in  order  to  quash  the  proceedings  merely  on  account 
of  some  technical  objection  as  to  the  admission  or  rejection  of 
evidence^  unless  it  should  appear  probable  that  injustice  had  been 
done^  and  that  a  di£ferent  ruling  as  to  the  evidence  would  have 
led  to  a  contrary  result.     In  the  present  case  I  think  there  is  no 
substance  in  the    objections  as  to  the  evidence    admitted  or 
rejected^  and  I  think  that  no  sufficient  ground  has  been  shown 
for  interfering  with  the  order  of  the  justices.     Several  cases  were 
cited  in  argument  as    deciding  tliat   in  cases  of  this    nature 
evidence  is  not  receivable  to  contradict  the  evidence  given  by  the 
prosecutor  or  applicant.     On  examination  it  will  be  found  that 
these  authorities  have  reference  to  ''  Articles  to  Keep  the  Peace/' 
not  to  cases  of  **  Sureties  for  Good  Behaviour .''    In  the  latter 
class  of  cases  it  would  seem  that  the  traverser  is  entitled  to 
disprove  the  matters  with  which  he  is  charged. 

FiTZGiKALD^  J. — The  Court  directed  this  case  to  stand  over  for 
judgment  in  order  to  express  clearly  and  with  deliberation  the 
grounds  of  their  decision^  but  not  from  any  doubt  entertained  at 
the  close  of  the  argument  as  to  the  proper  result.  The  case  has 
been  fully  argued  by  counsel  for  the  traverser,  the  Rev.  Thomas 
Feehan,  but  some  of  the  points  made  are  not  deserving  of 
consideration,  and  I  will  accordingly  pass  them  by.  The  ques- 
tion, if  any,  is  that  put  in  tho  affidavit  of  the  Bev.  T.  Feehan 
"  that  the  evidence  at  the  hearing  disclosed  no  matter  on  which  a 
court  of  summary  jurisdiction  could  adjudicate  or  make  an 
order."  And,  again,  in  another  part  of  his  affidavit,  "ihsi  the 
evidence  in  support  of  the  summons  did  not  give  the  Court  any 
jurisdiction  to  bind  me  to  be  of  good  behaviour.''  The  question 
is,  did  the  justices  make  the  order  that  the  defendant  below  should 
give  security  for  his  good  behaviour  without  any  sufficient 
evidence?  The  jurisdiction  of  justices  in  this  parikicular  has 
been  twice  recently  before  this  division,  and  we  are  not  disposed 
to  depart  from  the  judgments  then  delivered.  The  foundation  of 
the  jurisdiction  is  very  remote,  and  probably  existed  prior  to  the 
statute  1360-61 ;  but  whatever  its  foundation  may  be,  or  by 
whatever  language  conveyed,  we  are  bound  to  regsord  and 
expound  it  by  the  light  of  immemorial  practice  and  of  decision, 
and  especially  of  direct  modem  decisions.  It  may  be  described 
as  a  branch  of  preventive  justice  in  the  exercise  of  which  magis- 
trates are  invested  with  large  judicial  discretionary  powers,  for 
the  maintenance  of  order  and  the  preservation  of  the  public  peace. 
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Rbo.        Whether  it  existed  at  common  law  or  flows  from  the  commission , 
rr™T!L..««  o^  ^^  been  conferred  by  statute,  it  rests  on  the  maxim  or 
OF  CoBK.     principle^  Saliia  popuh  suprema  lex,  m  pursnance  of  which  it 
—       sometimes  happens  that  individual  liberty  may  be  sacrificed  or 
^^^'       abridged  for  the  pnblic   good.     The   powers  of  a  justice  of 
Sttretin/or    ^^^  peace  may    now  be  said    to  embrace  the    powers    of  a 
good  behaviour,  conservator  of  a  peace  at  common  law,  as  to  which  see   the 
commentaries  known  by  the  title  of  ''Fleta*'  (bk.   1,  c.  24) 
''  De  pacis  conservatione/'    The  Royal  Commission  to  Justices  of 
the  Peace,  which  appears  to  have  had  its  origin  in  the  statute 
1  Edw.  3,  St.  2,  c.  16,  has  received  a  very  wide  intepretation,  and 
the  authority  flowing  from  it  has  been  enlarged  by  84  Edw.  8, 
c.   1,  and  3   Hen.    7,  c.    1,   and    many  subsequent    statutes. 
Lambard,  a  writer  of  great  authority,  says  that  the  commission 
"  maketh  them  Justices  for  the  Conservation  of  Her  Majesty's 
Peace,  by  force  of  which  they  have  singularly,  dually,  and  plurally, 
both  all  that  ancient  power  touching  the  peace  which  the  con- 
servator of  the  peace  had  at  common  law,  and  also  the  whole 
authority  which  the  statutes  have  since  added  thereunto :"  (see 
The  Eirenarcha,  bk.  1,  c.  9.)     We  must  now  read  the  commission 
and  interpret  the  language  of  ancient  statutes  by  the  light  of 
decision.     I  shall  refer  to  two  of  the  cases  only.     In  Willes  v. 
Bridges  (2  B.  &  Aid.  278),  Abbott,  C.J.  says  :  "  The  authoritv  of 
a  justice  of  the  peace  to  require  upon  due  complaint  made  to  him 
in  his  judicial  character  sureties  for  the  keeping  of  the  peace  and 
to  commit  a  person  to  prison  for  want  of  such  sureties  is  not  nor 
could  be  denied.''    Again,  at  p.  287 :  "  But  the  authority  of  a 
justice  to  take  surety  for  the  peace,  existed  long  before  this 
statute,  and  is  derived  from  the  commission  of  the  peace  which 
appears  to  have  had  its  origin  in  the  statute  1  Edw.  8,  st.  2,  c.  16, 
by  which   it  is  enacted  only  in  very  few  and  general  words 
that  persons   shall  be  assigned  by  the  king  in  every  county 
to    keep   the    peace.      The    authority  to    be   given    to   these 
magistrates    is   more  fully  set  forth  in  the  statute  84  Edw. 
8,    c.    1,    by    which    they    are    to   have     power    to    restrain 
offendei^,  and   to  arrest  and  chastise  them,  and    cause   them 
to  be  imprisoned   and  punished   according  to  law;    to  arrest 
all  those  they  may  find  by  indictment  or  suspicion,  and  to  put 
them  in  prison ;  to  take  of  all  them  that  be  not  of  ^ood  fame, 
whore  they  shall  be  found,  sufficient  surety  and  mainprize  of  their 
good  behaviour  towards  the  king  and  his  people ;  and  also  to  hear 
and  determine  at  the  king's  suit  all  manner  'of  felonies  and 
trespasses,  and  writs  of  oyer  and  terminer  are  to  be  granted 
according  to  the  statutes.     Upon  the  first  of  these  statutes  it  may 
be  observed  that  the  power  to  keep  the  peace  seems  necessarily 
to  imply  an  authority  to  take  surety  from  persons  who  have 
manifested  an  intention  to  break  it,  for  otherwise  such  persons 
could  only  be  restrained  from  the  accomplishment  of  their  inten- 
tion by  the  actual  restraint  or  imprisonment  of  their  persons." 
In  BaylocJe  v.  Sparke  (1  Ell.  &  Bl.  471)  Lord  Campbell,  C.J. 
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Bays  :  "  We  do  not  refer  to  the  cases  relating  to  '  articles  of  the        Rw». 

Eeace '  exhibited  by  a  complainant,  as  these  are  subject  to  regu-  j,^  jubhoib 
ktions  different  from  those  which  prevail  in  respect  of  sureties    ov  Cobk. 
for  good  behaviour  required  by  a  magistrate  for  the  sake  of  the         

Sublic.    The  latter  is,  in  our  opinion,  the  jurisdiction  which  the        ^f^ 
efendant  intended  to  exercise  although  sureties  for  the  peace    Soretiufor 
are  mentioned.     The  law  upon  this  subject   begins   with   the  ^«>rf*«*«»«<»iir. 
statute  34  Edw.  3,  c.  1,  by  wnich  justices  of  the  peace  were  first 
appointed.     The  statute  entrusting  these  magistrates  with  a  wide 
discretion  authorises  them  ''  to  take  of  all  them  that  be  not  of 
good  fame,  where  they  shall  be  found,  sufficient  surety  and  main- 
prize  of  their  good  behaviour  towards  the  king  and  his  people.^' 
Without  citing  further  authority  we  may  assume  that  where  it 
shall  be  made  reasonably  to  appear  to  a  justice  of  the  peace  that 
a  person  has  incited  others  by  acts  or  language  to  a  violation  of 
law  and  of  right,  and  that  there  is  reasonable  ground  to  believe 
that  the  delinquent  is  likely  to  persevere  in  that  course,  such 
justice   has  authority  by  law,  in  the  execution  of  preventive 
justice,  to  provide  for  the  public  security  by  requiring  the  indi- 
vidual to  give  sureties  for  good  behaviour,  and  in  default  commit 
him  to  prison.     It  is  a  wide  judicial  discretionary  power  to  be 
exercised   with  great  caution  and  not  capriciously,  and  to  be 
jealously  watched  over  by  this  court.    The  Eev.  Mr.  Feehan's 
counsel  urged  on  us  that  the  justices  had  no  jurisdiction,  as  he 
was  admitted  to  have  been  a  person  of  ''  good  fame.''    He  may 
have  been,  and  I  assume  he  was,  up  to  the  period  of  the  meeting 
in  question ;  but  bv  his  speech  and  conduct  there  he  defamed 
himself,  and  there  being  reasonable  ground  to  suspect  tbat  he 
would  probably  continue  the  course  he  had  there  begun,  the 
justices  had  jurisdiction  to  entertain  the  case. 
Basbt,  J.,  concurred. 

Rule  discharged. 
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QUEEN'S  BENCH  DIVISION. 

Saturday,  Dec.  16,  1882. 

(Before  Hawkins  and  Watkin  Williams,  JJ.) 

Ria.  (on  the  Proseoution  of  Sir  Hiney  Tylbe,  M.P.)  v. 

Beadlauoh  and  othsbs.  (a) 


Criminal  lata — Libel — Newspaper — Oharge  of  libel  not  contained 
in  original  summons  wOhSrawn  before  police  magistrate — Counts 
subsequently  added  to  indictment  containing  charge  of  libel  so 
withd/rawn — Consent  of  court — Vexatious  Indictments  Amend- 
ment  Act  1867,  and  Newspaper  Libel  Act  1881—22  Sf  23  Vict, 
c.  17,  s.  1—30  ^  31  Vict.  c.  35,  s.  1—44  ^  45  Vict.  c.  60, 
ss.  3,  6. 

The  defendant  JB.,  with  others,  was  charged  with  having  published 
alleged  blasphemous  libels  on  certain  dates,  in  the  F.  newspaper. 
The  fiat  of  the  Director  of  Criminal  Prosecutions  had  been 
obtained  authorising  the  prosecution.  The  summons  on  which 
the  defendants  were  charged  specified  the  particular  dates  of  the 
libels  on  which  the  prosecution  relied.  At  the  first  hearing  before 
the  magistrates  the  alleged  libels  were  not  read  out  in  court,  but 
the  counsel  for  the  prosecution  gave  an  undertaking  to  furnish 
both  to  the  court  and  the  defendants  particulars  of  the  numbers 
of  the  newspaper  and  articles  prosecuted.  At  the  adjo^imed 
hearing  the  defendant  B.  called  the  attention  of  the  court  to  the 
fact  that  the  particulars  furnished  in  pursuance  of  the  under ' 
taking  contained  a  reference  to  an  alleged  libel  published  in  an 
earlier  number  of  the  same  newspaper,  but  not  included  in  the 
summons.  The  counsel  for  the  prosecution  then  withdrew  the 
number  as  not  being  in  the  summons.  The  defendants  were 
committed  for  trial.  The  counsel  for  the  prosecution  subse- 
quently applied  ex  parte  to  the  Recorder  of  London  under  30 
^*  31  Vict.  c.  35,  s.  1,  to  add  two  counts  to  the  indictment  based 
upon  the  alleged  libel  contained  in  the  number  withdrawn  before 
the  police  magistrate;  the  counsel  for  the  prosecution  did  not  staie 
in  his  application  that  he  had  so  withdrawn  the  said  number  of 
the  newspaper.  The  Recorder  granted  leave;  the  two  counts 
were  added,  and  the  indictmsnt  sent  up  to  the  grand  jury,  who 
found  a  true  bill  against  the  defendants  in  respect  of  the  whole 
indictment.  The  indictment  was  removed  by  certiorari  from  the 
Central  Criminal  Court  into  the  Queen's  Bench  Division  of  tlie 
High  Court.     The  defendants  then  obtained  a  rule  nisi,  calling 

(a)  Reported  by  W.  P.  Etbbslst,  Esq.,  Barrister-at-Law. 
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upon  the  prosecution  to  show  cause  why  the  two  addiUonal  counts        Rn. 


V. 

Bradlauoh 

AMD  OTHnS. 


1882. 


should  not  be  quashed. 
Held,  on  argument  of  the  ride,  that  the  counts  must  be  quashed  on 
the  ground  that  the  leave  of  the  court  to  add  them  was  obtained 

on  materials  insufficient  for  the  exercise  of  its  discretion;  and       

that  the  obtaining  of  such  leave  in  cases  under  the  Vexatious  Vexatioiu  In- 
Indictments  Act,  ana  Acts  amending  it,  is  not  a  m^re  formality,  dictmenuAa 
but  must  conform  to  the  spirit  and  intention  of  those  Acts.  toiWon^ 

TtufficiesU 
HIS  was  a  rale^  obtained  by  the  defendant^  Charles  Brad-  grtmnd  to  add 
langh^  oalling  upon  the  prosecution  to  show  cause  why  the       comtt. 
fifteenth  and  sixteenth  counts  of  the  indictment  pt*eferrea  and 
found  against  him  should  not  be  quashed. 

The  facts  were  as  follows : — 

The  ^defendant  was  charged^  with  others  at  the  Mansion 
Hon^  Police  Courts  before  the  Lord  Mayor  of  London^  with 
having  published  alleged  blasphemous  libels  in  a  newspaper 
called  The  Freethinker. 

The  fiat  of  the  Director  of  Criminal  Prosecutions  had  been 
obtained  in  accordance  with  the  provisions  of  the  Newspaper 
Libel  Act  1881,  authorising  the  prosecution  to  prosecute  the 
defendants. 

The  summons  issued  against  the  defendant  charged  him  with 
having  published  the  alleged  blasphemous  libels  in  The  Freethinker 
newspaper  in  the  following  numbers  and  dates :  Vol.  2,  No.  15, 
April  9,  1882  ;  No.  16,  AprU  16  ;  No.  17,  April  23 ;  No.  18,  April 
80;  No.  19,  May  7;  No.  20,  May  16  ;  No.  21, May  21;  No.  22, 
May  28 ;  No.  23,  June  4 ;  No.  25,  June  11 ;  and  No.  26,  June  18. 

On  the  17th  day  of  July  the  parties  appeared  before  the  Lord 
MOTor  at  the  Mansion  House  Police  Court.  At  this  hearing  the 
dirorent  alleged  Ubels  were  not  read,  but  Mr.  Moloney,  who 
appeared  as  counsel  for  the  prosecution,  gave  an  undertaking 
tnat  he  would  furnish  to  the  Court  and  the  defendants  the 
particulars  of  the  libels  on  which  he  relied.  Such  particulars 
were  80  fumiahed. 

At  the  next  hearing  of  the  case  on  the  21st  day  of  July  the 
defendant,  Charles  Bradlaugh,  called  the  attention  of  the  Court  to 
the  fact  that  the  particulars  of  the  alleged  libels  contained  a 
reference  to  an  alleged  Ubel  in  the  number  of  The  Freethinker 
newspaper  dated  the  29th  day  of  January,  1882,  a  date  not  in- 
cluded m  the  summons.  Mr.  Moloney  then  stated  that  he  with- 
drew any  charge  for  the  libels  set  out  under  that  date;  and  the 
defendant  Bradlaugh  thereupon  appUed  to  the  Lord  Mayor  that 
the  prosecution  would  strike  out  from  the  particulars  the 
charges  so  abandoned.  With  the  assent  of  the  Lord  Mayor,  the 
new  charges  were  formally  struck  out  from  the  list  of  par- 
tionlaTB. 

The  defendants  were  committed  for  trial. 

On  the  31st  day  of  July  the  Recorder  of  London  charged  the 
grand  jury  at  some  length  on  the  indictment  which  would  be  sent 
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Rso.       ap  to  them  in  the  case  of  the  defendants^  Charles  Bradlangh  and 
w-  others. 

Aj^onoffiB.       After  the  charge  was  finished^  an  ex  parte  application  was 

made  to  the  Recorder  by  the  counsel  for  the  prosecution  for 

1882.  leave  to  add  two  additional  counts  (Nos.  15  and  16)  to  the  in- 
Vextoi^  In*  dictment;  but  the  counsel  applying  did  not  state  that  the  two 
dictmentsAct  new  counts  wero  based  upon  the  alleged  libel  which  he  had 
— LeoM  o6-  withdrawn  when  before  the  police  magistrate. 
'^'w^^I"*  The  Recorder  consented  to  the  two  new  counts  being  added. 
gnnatd  to  add  It  was  stated  On  affidavit  that  he  intimated  his  opinion  that  his 
cMOTte.       consent  was  unnecessary. 

The  following  order  embodying  the  consent  was  drawn  up  and 
signed  by  the  Clerk  of  the  Central  Criminal  Court : 

Upon  the  application  of  Mr.  Moloney,  of  oonnnel  for  the  proseontion,  the  consent 
of  the  Court  is  given  for  the  addition  to  the  indictment  of  oonnta  charging  other 
libels  beaides  those  upon  which  the  defendants  were  committed  for  triaL 

(Signed)  Edwabd  Jab.  Read, 

Clerk  of  the  said  Oonrt 

The  grand  jury  returned  a  true  bill  against  the  defendants  in 
respect  of  the  whole  indictment. 

This  indictment  was  removed  by  certiorari  into  the  Queen's 
Bench  Division. 

The  defendant  Bradlangh  then  moved  for  a  [rule  rdsi  calling 
upon  the  prosecution  to  show  cause  why  the  two  added  counts  of 
the  indictment  should  not  be  quashed  as  against  himself  on  the 
ground  that  there  had  been  a  deception  (not  intentional)  practised 
on  the  Courts  granting  the  leave  to  add  the  two  new  counts. 
A  rule  nisi  was  granted. 

By  22  &  23  Vict,  c.  17,  s.  1 : 

After  the  first  day  of  September  one  thousand  eight  hondred  and  fifty-nine,  no 
bill  of  indictment  for  any  of  the  offences  following,  yiz^  perjury,  subornation  of 
perjury,  conspiracy,  obtaining  money  or  other  property  by  false  pretences,  keeping  a 
gambling  house,  keeping  a  disorderly  house,  and  any  indecent  assault,  sfaail  be 
presented  to  or  found  by  any  grand  jury,  unless  the  prosecutor  or  other  person 
presenting  such  indictment  has  been  bound  by  recognisance  to  prosecute  or  give 
evidence  against  the  person  accused  of  such  offence,  or  unless  the  person  accused  has 
been  committed  to  or  detained  in  custody,  or  has  been  bound  by  recognisance  to 
appear  to  answer  to  an  indictment  to  be  presented  against  him  for  such  offence, 
or  unless  such  indictment  for  such  offence,  if  charged  to  have  been  committed  in 
England,  be  preferred  by  the  direction  or  with  the  consent  in  writing  of  a  judge  of 
one  of  the  Superior  Courts  of  law  at  Westminster,  or  of  Her  Majesty's  Attorney- 
General  or  Solicitor-General  for  England.  . 


•  • 


By  30  &  31  Vict.  o.  35,  s.  1 : 

That  the  said  provisions  of  the  said  first  section  of  the  said  Act  (22  &  23  Viot 
e.  17)  shall  not  extend  or  be  applicable  to  prevent  the  presentment  to  or  finding  by  a 
grand  jury  of  any  bill  of  indictment  containing  a  count  or  counts  for  any  of  the 
offences  mentioned  in  the  said  Act,  if  such  count  or  counts  be  such  as  may  now  be 
lawfully  joined  with  the  rest  of  such  bill  of  indictment,  and  if  tiie  said  count  or 
counts  be  founded  (in  the  opinion  of  the  court  in  or  before  which  the  same  biU  of 
indictment  be  preferred)  upon  the  facts  or  evidence  disclosed  in  any  examinations  or 
depositions  taken  before  a  justice  of  the  peace,  in  the  presence  of  the  person  accused 
or  proposed  to  be  accused  by  such  bill  of  indictment,  and  transmitted  or  delivered 
to  such  court  in  due  course  of  law  ;  and  nothing  in  the  said  Act  shall  extend  or  bo 
applicable  to  prevent  the  presentment  to  or  finding  by  a  grand  jury  of  any  bill  of 
indictment,  if  such  bill  be  presented  to  the  grand  jury  with  the  consent  of  the  court 
in  or  before  which  tho  same  may  be  preferred. 
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By  44  &  45  Vict.  o.  60,  s.  3  :  Rw. 

V. 

No  orimiiud  proBoontion  shall  be  oommenoed  against  any  proprietor,  pablisher,  Bsaplaugh 

editor,  or  any  person  responaihle  for  the  publieation  of  a  newspaper  for  any  libel  and  otukbs. 

pablished  therein,  without  the  written  fiat  or  allowance  of  the  Direotor  of  Pablic  — 

Prosecutions  in  England being  first  had  and  obtained.  1882. 

By  sect.  6  :                                                                                                            Vexatiotu  In- 
dictments A  ct 
Every  libel  or  alleged  libel,  and  erery  offence  under  this  Act,  shall  be  deemed  to    Leave  o6- 

be  an  offence  within  and  subject  to  the  provisions  of  the  Act  of  the  Session  of  the  tained  on  tn- 
twenty-second  and  twenty-third  years  of  the  reign  of  Her  present  Majesty,  chapter       gufficUnt 

seventeen,  intituled  **An  Act  to  prevent  vexatious  indictments  for  certain  mis-  ground  to  add 
demeanours.*'  counts, 

Moloney,  for  the  prosecation,  showed  cause. — ^I  quite  admit 

that  the  fifteenth  and  sixteenth  counts  were  based  upon  the  libel 

contained  in  the  newspaper^  dated  the  29th  day  of  January^ 

which  I  withdrew  at  the  Mansion  House  Police  Courtj  and  that 

I  omitted  in  so  many  words  to  inform  the  Recorder  when  making 

my  application  to  add  these  two  counts^  that  they  were  so  based 

upon  the  withdrawn  newspaper ;  but  I  submit  that^  under  the 

1st  section  of  the  Vexatious  Indictments  Act^  1867^  I  did  what 

was  sufficient.     [HawkinSi  J. — It  strikes  me  as  odd  that  you 

should  go  behind  the  defendant's  baok^  and  prefer  before  the 

Becorder  ex  parte  these  additional  charges  wnich  you  had  so 

abandoned.]     It  is  the  ordinary  practice  to  apply  ex  parte  to  add 

fresh  counts;   the  Recorder  was  aware  of  the  facts  charged 

against  the  defendants.      [Watein  Williams^  J.*^If  you  had 

prosecuted  the  charge  based  on  the  paper  of  the  29th  day  of 

January^  nan  conatai  but  that  the  Lord  Mayor  might  have 

dismissed    it.]       But    this    charge    was    never    before    the 

Lord    Mavorj    and    so    could    not    have    been    withdrawn. 

[Watkin  Wiluams^  J. — ^In  a  sense  you  did  make  the  charge^ 

but  had  to  retreat  from  it.]     Only  because  it  was  not  in  the 

summons.     [Hawkins,  J. — ^Did  you  ever  give  the  defendant 

notice  that  this  charge  was  going  to  be  prosecuted  against  him?] 

No.      [Hawkins,  J. — How  came   the  the  Becorder  to  make 

the  order  adding  this  charge  ?]     I  made  the  application  in  court. 

[HawkinSj  J. — ^After  the  Becorder  had  charged  the  grand  jury 

with  no  other  materials  but  the  depositions  which  contained  no 

reference  to  this  particular  chargCi  you  as  a  favour,  get  his  leave 

to  add  these  counts.]     He  knew  the  general  character  of  the 

charge,  which  is  connected  with  those  on  the  depositions,  for  the 

fiat  of  the  Public  Prosecutor  covered  this  date  of  the  29di  day  of 

January,  of  which  he  was  aware.    The  Vexatious  Indictments 

Amenmnent  Act  of  1867  authorises  this  leave  on  order  of  the 

Becorder,  for  it  provides  that  it  should  not  prevent  the  addition 

of  counts  containing  any  offences  which  might  lawfully  be  joined. 

[Watkih  Williams,   J.  —  If  founded  on  facts  and  evidence 

disclosed  before  the  committing  magistrate.]       Yes;   without 

leave  in  such  a  case,  but  in  a  case  like  the  present,  the  judge  may 

exercise  his  discretion  whether  to  give  leave  or  not;  here  the 

Becorder,   in  the   exercise  of  his  discretion,  did  give  leave. 
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Rbo.  [Hawkins,  J.— What  is  it  worth  ?  He  exercised  no  discretion ; 
B  D^*  DOR  ^^  ^^  materials  on  which  to  do  so.  Watkin  Willums,  J. — 
AND  0THBB8.  ^^^  hdvc  got  this  Icavc  withont  having  informed  the  Ooart  of  all 

the  facts  of  the  case.      Yon  are  here  trying  to  substantiate 

V  1^^'  /  -  ^^3^1°^®'y  ^®^  charges ;  whereas  in  ordinary  cases  the  application 
dictmentsAct  ^^  ^^^  ^^^  counts  is  almost  formal.  If  this  leave  or  order  was 
^Leaoe  cb-  granted,  it  was  granted  improvidently.]  Even  so ;  he  exercised 
^8^m&^ T'  discretion ;  he  had  the  materials  before  him  in  the  shape  of 
sromdto  add  ^  ^^  ^^  ^  ^^  prosecnted  papers,  and  the  fiat  of  the  Public 
eomu.  Prosecntor  covering  the  date  in  dispnte.  This  is  the  first  appli- 
cation of  its  kind  that  has  ever  been  made  ;  and  the  defendant 
has  made  it  on  the  ground  that  the  Court  was  deceived  (not 
intentionally,  he  admits),  but  there  is  no  real  ground  for  it.  It  is 
a  common  occurrence  for  a  magistrate  at  the  hearing  of  a  charge 
on  which  he  is  determined  to  commit,  to  say  :  ''  There  is  no  use 
in  entering  into  further  charges,  as  they  can  be  added  to  the 
indictment  upon  leave.' ^  It  is  a  bold  thing  to  ask  this  Court  to 
inquire  on  what  grounds  the  Recorder  here  exercised  his  dis- 
cretion. In  the  case  of  false  pretences,  this  course  is  constantly 
followed.  It  was  intended  by  the  Act  of  1867  to  avoid  the  waste 
of  time  in  beginning  de  novo  in  respect  of  similar  offences  to 
those  already  charged  in  the  indictment.  The  defendant  is  not 
prejudiced,  for  he  has  not  yet  pleaded.  My  second  point  is, 
that  this  Court  has  no  jurisdiction  to  quash  these  counts.  It  is 
true  that  the  indictment  has  been  removed  into  this  court,  but 
only  for  the  purposes  of  the  trial.  These  counts  are  in  the 
indictment  by  leave  of  the  Recorder,  and  it  is  only  where  there 
has  been  no  leave  given  that  they  can  be  quashed.  [Haweiks,  J. 
—I  have  read  this  order,  and  I  think  it  makes  your  case  very  bad. 
Under  it  you  may  claim  any  thing  j  and  it  leaves  it  quite  uncertain 
what  charges  the  Recorder  intended  to  be  allowed  to  be  added.] 
It  is  not  a  formal  order ;  it  is  a  mere  note  by  the  officer  of  the 
court  of  the  leave  given  by  the  Recorder.  [Hawkins,  J. — Be  it 
so ;  at  all  events,  it  was  only  a  general  leave  to  add  other  counts 
for  other  libels.]  Leave  was  granted  to  add  these  new  counts. 
[Watkin  Williams,  J. — On  an  ex  parte  application,  without 
information  to  the  judge,  according  to  this  argument  the 
provisions  of  the  Vexatious  Indictments  Act  might  be  evaded, 
and  its  object  defeated.]  There  was  no  intention  to  deceive 
the  judge  or  evade  the  statute. 

Bradlaiigh,  in  person,  supported  the  rule.  —  With  regard 
to  the  question  of  the  jurisdiction  of  this  Court  to  quash  these 
counts,  I  will  cite  only  two  cases  to  show  that  counts  might  be 
struck  out  under  circumstances  like  the  present :  Beg.  v.  Fuidge 
(9  L.  T.  Rep.  N.  S.  777 ;  9  Cox.  C.  C.  430) ;  Beg.  v.  Knowlden 
and  others  (10  L.  T.  Rep.  N.  S.  691 ;  9  Cox  C.  C.  483 ;  33  L.  J. 
224,  M.  C.)  On  page  224  of  the  Law  Journal  report  of  the  case 
of  Reg.  V.  Knowlden,  Cockbum,  C.  J.  says  :  '^  If  a  prosecution 
is  improperly  instituted,  or  if  any  deception  has  been  practised 
on  the  court    •    •    •    there  can  be  no  doubt  that  relief  can  be 
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had  in  some  way^  whether  by  application  to  the  judge  before  trial        Rbo* 
to  quash  the  indictment^  or  whether  when  it  comes  to  the  parties^    Bbadladgh 
knowledge  at  some  later  period^  it  is  not  necessary  now  to  decide,   and  othkbs. 

It  is  enough  to  say  that  redress  can  be  obtained  in  some  way."        

I  apply  here  to  quash  these  counts^  first,  because  no  leave  to  add        ^ff^* 
them   was  ever    granted;    this   order  or   memorandum   is   too  Vexatious  In- 
general;  secondly,  because,  if  any  leave  or  consent  was  given,  it  dktments  Act 
was  improperly  obtained,  and  without  anything  on  which  the  i^^^  ^l 
court  could  exercise  its  discretion.     I  do  not  say  that  the  court      sufficient 
acted  improvidently,  but  that  it  had  not   submitted  to  it  the  ground  to  add 
proper  materials.     The  counsel  for  the  prosecution  ought  to  have       ^«"»'*- 
disclosed  everything  necessary  to  the  application  for  the  addition 
of  the  new  charges ;    but  facts  were  withheld  which  ought  to 
have  been  brought  to  the  attention  of  the  court. 

Hawkins,  J. — This  is  an  application  to  quash-  the  fifteenth  and 
sixteenth  counts  of  the  indictment  found  by  the  grand  jury  at  the 
Central  Criminal  Court  against  the  defendants,  aud  brought  into 
this  Court  by  writ  of  certiorari.  These  two  counts  were  founded 
on  an  alleged  blasphemous  libel  in  The  Freethinker  newspaper  of 
the' 29th  day  of  January,  1882  ;  and  the  ground  of  the  application 
to  quash  these  counts  was  that  the  proper  proceedings  under  the 
Vexatious  Indictments  Act  had  not  been  taken.  The  defendant 
Bradlaugh  was  never  called  upon  to  answer  this  charge,  or  com- 
mitted by  the  magistrate  to  take  his  trial  upon  it.  It  has  been 
said  in  argument  that,  even  if  these  counts  might  have  been 
added  by  the  judge  at  the  Central  Criminal  Court,  and  what  was 
granted  might  be  said  to  be  a  leave,  it  is  altogether  inoperative 
for  the  purpose ;  and  on  two  grounds  :  (1)  that  leave  given  on 
improper  materials  is  no  leave;  (2)  and  that  no  means  were  given 
to  the  judge  at  the  Central  Criminal  Court  to  enable  him  to 
exercise  his  discretion ;  for  all  that  was  done  was  to  refer  to  the 
fiat  of  the  public  prosecutor  under  the  Act  of  1881.  I  am  of 
opinion  that  this  rule  should  be  made  absolute,  and  these  counts 
quashed.  It  is  necessary  to  refer  to  sect.  2  of  22  &  23  Vict.  o. 
17,  which  provides  that  indictments  in  certain  offences  should 
not  be  preferred  uulesa  the  prosecutor  had  been  bound  over  to 
prosecute,  or  the  accused  committed  to  take  his  trial.  Now  by 
the  Newspaper  Libel  Act,  1881  (sect.  6),  libel  has  been  added  to 
the  offences  within  the  Vexatious  Indictments  Act.  It  is 
perfectly  obvious,  looking  at  this  indictment,  we  must 
treat  each  separate  count  or  libel  as  a  separate  offence,  and 
that  being  so,  we  are  quite  assured  that  the  prosecutor  has 
given  no  recogniscmce  in  respect  of  the  alleged  libel  of 
the  29th  day  of  January,  1882.  I  now  refer  to  the  other 
statute  (30  &  31  Vict.  c.  35),  sect.  1.  [His  Lordship  here  read 
it.]  With  reference  to  the  provision  that  the  Act  should  not 
prevent  the  addition  of  any  counts  to  an  indictment  if  founded, 
in  the  opinion  of  the  court  before  which  the  indictment  is  pre- 
ferred, on  the  facts  disclosed  in  the  evidence  taken  in  the  deposi- 
tions, and  leave  be  obtained,  it  is  conceded  by  the  counsel  for  the 
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Rbg.        prosecution  that  the  counts  sought  to  be  added  are  not  counts 

^'  which  could  in  the  opinion  of  any  court  be  said  to  be  founded  on 

AMDOTHEKB.   ^^^  {sLct^   discloscd    boforc  the   Lord  Mayor,   for  the  January 

number  of  this  newspaper  was  not  in  the  depositions.     Though 

1882.  ^Y^Q  paper  had  been  mentioned  to  the  Lord  Mayor,  it  is  alleged, 
Vexatious  In-  ^^^  there  is  no  doubt  about  the  fact,  that  this  date  was  purposely 
dictmentsAci  struck  out,  and  the  defendant  expressly  led  to  believe  that  it 
— />aye  ob-  ^Quld  not  form  the  matter  of  an  indictment.  The  defendants 
^^suffident '  having  been  committed,  and  held  to  bail  in  respect  of  the  other 
ground  to  add  libels^  an  application  on  the  part  of  the  prosecution  was  made  to 
counts,  j^Q  learned  Recorder  of  the  City  of  London  for  leave  to  add 
counts  in  respect  of  the  charge  abandoned  before  the  Lord 
Mayor.  On  a  mere  suggestion  the  Recorder  seems  to  have  made 
this  order,  or  rather  to  have  given  the  leave  applied  for,  viz., 
leave  to  add  counts  on  other  libels.  Two  objections  have  been 
taken  to  this  order :  first,  that  it  doe&  not  specify  in  what  news* 
paper  the  libel  was  published,  the  leave  to  add  which  was  to  be 
obtained,  in  other  words,  that  it  was  too  general  in  its  terms.  I 
think  it  is  a  general  leave  justifying  the  insertion  of  any  other 
charge  of  libel,  and  is  bad  for  generality,  for  under  it  ten  or  a 
hundred  fresh  counts  might  be  added.  Secondly,  that  there  were 
no  materials  upon  which  the  Recorder  could  have  exercised  his 
discretion  in  granting  this  leave  or  order.  There  was  no  state- 
ment of  the  circumstances  which  had  occurred  before  the  Lord 
Mayor ;  there  was  no  proof  or  even  suggestion  of  any  blasphemous 
statement  in  the  particular  newspaper.  He  was  simply  asked  to 
add  counts  for  libel  without  even  seeing  the  alleged  libel.  If 
this  application  had  been  made  to  the  Recorder,  and  the  indict- 
ment had  not  been  removed  into  this  court,  I  think  it  probable 
that  he  would  have  reversed  his  own  decision  on  the  ground 
that  he  had  acted  improvide.  If  the  Recorder  had  really  had 
the  opportunity  of  forming  a  judgment  upon  the  application,  and 
the  means  of  exercising  his  discretion  upon  it,  this  court  would 
not  have  interfered.  But  the  question  here  is  whether  he  had 
those  materials  or  that  opportunity.  I  think  he  had  nothing 
upon  which  to  exercise  his  discretion  except  the  application  of 
counsel ;  in  fact,  that  he  did  not  exercise  any  discretion  at  all. 
We  have  jurisdiction  in  this  matter,  and,  foUowing  the  course 
adopted  in  the  case  of  Beg.  v.  Puidge  {M  sup.)  this  court  can 
quash  these  two  counts.  I  think  they  ought  to  be  quashed  on 
both  grounds. 

Watkin  Williams,  J. — I  am  of  the  same  opinion,  but  will 
shortly  state  my  reasons.  These  counts  ought  to  be  quashed  on 
the  ground  that  the  course  adopted  to  obtain  them  was  an  evasion 
of  the  provisions  of  the  Vexatious  Indictment  Act ;  and  unless 
such  counts  as  these  were  quashed,  the  protection  of  that  Act 
over  certain  persons  would  be  taken  away  and  rendered  futile. 
This  application  is  in  no  sense  an  appeal  from  the  Recorder,  or  a 
review  of  his  discretion :  but  the  application  to  him  was  made 
ex  parte,  and  on  insufficient  materials  on  which  he  could  not  and 
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did  not  exeroise  any  discretion.    The    Vexations   Indictments        i^- 
Act  of  1869  was  passed  with  the  intention  of  protecting  persons    bbai^uoh 
charged  with   certain  classes  of  offences  before  magistrates ;  so   and  othirs. 

that^  if  the  justices  declined  to  commit  on  the  charge  preferred,        

the  prosecutor  might  take  the  case  before  the  grand  jury  only  on        ' 

certain   conditions.     Then  the  Act  of  1867  was  passed  to  amend  VexatiouM  In- 
the  earlier  Act  in  certain  particulars ;  and  it  provided  that  it  <ficij^^tt  ^ 
should  not  operate  to  prevent  the  addition  of  counts  that  might  J^n^o^,„. 
be  added  with  the  consent  of  the  court.     Now,  if  that  consent  is     sufficient 
to  be  taken  as  a  mere  matter  of  course,  why  ask  for  it  at  all,  and  g^^nd  to  add 
on  an  application  which  is  purely  formal  ?     The  Recorder  must 
here  have  assumed,  and  was  allowed  to  assume,  that  the  counts 
asked  to  be  added  were    founded  on  the  depositions;    he  so 
thought  and  acted.     It  seems  to  me  that  they  were  obtained  and 
granted  improvidently ;  that  is,  without  that  knowledge  of  the 
&ct8  necessary  to  have  been  brought  before  the  court ;  and  that, 
if  the  facts  before  us  had  been  brought  before  the  Recorder, 
he  would  not  have  been  induced  to  give  leave  to  add  these 
counts. 

Rule  ahaolute. 
Solicitors  for  the  prosecution,  /•  B.  Baiten  and  Co. 


SOUTH  EASTERN  CIRCUIT. 

Sussix  Assizes. 

Monday,  Jan.  12,  1883. 

(Before  Field,  J.) 

Reg.  v.  C.  H.  Franklin,  (a) 

ManslaiLghter — Unlawful  Act — Negligence. 

The  mere  fact  of  a  civil  wrong  committed  by  one  person  agad^net 
another  ought  not  to  be  used  as  an  incident  which  is  a  necessary 
step  in  a  criminal  case,  apart  from  the  question  of  criminal 
negligence. 

Therefore  the  mere  fact  of  a  pm'son  wrongfully  taking  up  a  box 
from  a  refreshment  stall  on  a  sea  pier  and  wantonly  throwing 
it  into  the  sea,  and  thereby  unintentionally  causing  the  death  of 

(a)  Reported  by  Jomf  THOMPflOif,  Esq.,  BarriBter-at-Law. 
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R«8  another  bathing  in  the  sea,  is  not  per  se  and  apart  from  the 

Franklw  q}t^8tion    of  negligence  sufficient  to  constitute  the  offence   of 

*  manslaughter. 

1888. 

^^—  j^^  r^HARLES  HARRIS  FRANKLIN  was  indicted,  before  Field, 
—Negligenct.  ^^     J^   ^^  Lewes,   for  the   manslanghter   of    Craven   Patrick 
Trenchard. 

The  facts  were  as  follows  : 

On  the  morning  of  the  25th  day  of  July,  1882,  the  deceased 
was  bathing  in  the  sea  from  the  West  Pier,  at  Brighton,  and 
swimming  in  the  deep  water  around  it.  The  prisoner  took  up  a 
^good  sized  box  from  the  refreshment  stall  on  the  pier  and 
wantonly  threw  it  into  the  sea.  Unfortunately  the  box  struck  the 
deceased,  C.  P.  Trenchard,  who  was  at  that  moment  swimming 
underneath,  and  so  caused  his  death. 

Oore,  for  the  prosecution,  urged  that  it  would,  apart  from  the 
question  of  negligence,  be  sufficient  to  constitute  the  offence  of 
mau  slaughter,  that  the  act  done  by  the  prisoner  was  an  unlawful 
act,  which  the  facts  clearly  showed  it  to  be,  and  cited  the  case  of 
Rex  V.  Fenton  (1  Lewin^s  Cr.  Cas.  179).  This  case  is  referred  to 
in  1  Russell  on  Crimes,  638  :  ''  If  death  ensues  in  consequence  of  a 
wrongful  act,  which  the  party  who  commits  it  can  neither  justify 
nor  excuse,  it  is  manslaughter.  An  indictment  charged  that 
there  was  a  scaffolding  in  a  certain  coal  mine,  and  that  the 
prisoners,  by  throwing  large  stones  down  the  mine,  broke  the 
scaffolding,  and  that  in  consequence  of  the  scaffolding  being  so 
broken  a  corf  in  which  the  deceased  was  descending  the  mine 
struck  against  a  beam  on  which  the  scaffolding  had  been  sup- 
ported, and  by  such  striking  the  corf  was  overturned  and  the 
deceased  precipitated  into  the  mine  and  killed.  Tindal,  C.J. 
said :  If  death  ensues  as  the  consequence  of  a  wrongful  act, 
which  the  party  who  commits  it  can  neither  justify  nor  excuse,  it 
is  not  accidental  death,  but  manslaughter.  If  the  wrongful  act 
was  done  under  circumstances  which  show  an  intent  to  kill  or  do 
any  serious  injury  in  the  particular  case  or  any  general  malice, 
the  offence  becomes  that  of  murder.  In  the  present  instance  the 
act  was  one  of  mere  wantonness  and  sport,  but  still  the  act  was 
wrongful,  it  was  a  trespass.  The  only  question,  therefore,  is, 
whether  the  death  of  the  party  is  to  be  fairly  and  reasonably 
considered  as  a  consequence  of  such  wrongfril  act.  If  it  followed 
from  such  wrongful  act,  as  an  effect  from  a  cause,  the  offence  is 
manslaughter;  if  it  is  altogether  unconnected  with  it,  it  is  accidental 
death.'' 

Field,  J. — ^This  is  a  question  of  great  importance,  for  if  I 
must  follow  the  ruling  of  the  very  learned  judge  in  Reg.  v.  Fenton 
{ubi  svp.)  it  will  be  unnecessary  to  go  into  the  question  whether 
the  prisoner  was  guilty  of  negligence.  I  will  consult  my  brother 
Mathew  upon  the  point. 

Field,  «I.,  after  a  short  interval,  returned  into  court  and  said : 
I  am  of   opinion  that  the  case  must  go  to  the  jury  upon  the 
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broad  gronnd  of  negligence  and  not  upon  the  narrow  ground        eim. 
proposed  by  the  learned  counsel,  because  it  seems  to  me — and  I    ^^^i^j^i^, 

may  say  that  in  this  view  my  brother  Mathew  agrees — that  the        

mere  fact  of  a  civil  wrong  committed  by  one  person  against       1883. 
another  ought  not  to  be  used  as  an  incident  which  is  a  necessary  j;/^j„^^^er 
step  in  a  criminal  case.    I  have  a  great  abhorrence  of  construe-  -.Negligence, 
tive  crime.     We  do  not  think  the  case  cited  by  the  counsel  for 
the  prosecution  is  binding  upon  us  in  the  facts  of  this  case,  and, 
therefore,  the  civil  wrong  against  the  refreshment-stall  keeper  is 
immaterial  to  this  charge  of  manslaughter.     I  do  not  think  that 
the  facts  of  this  case  bring  it  clearly  within  the  principle  laid 
down  by  Tindal,  C.J.  in  Beg.  y.  Fenton.    If  I  thought  this  case 
was  in  principle  like  that  case  £  would,  if  requested,  state  a  case 
for  the  opinion  of  the  Court  of  Criminal  Appeal.    But  I  do  not 
think  so. 

It  was  not  disputed  that  the  prisoner  threw  the  box  over  the 
pier,  that  the  box  fell  upon  the  boy,  and  the  death  of  the  boy  was 
caused  by  the  box  £ELlling  upon  him. 

Oill,  for  the  prisoner,  relied  upon  the  point  that  there  was  not 
proved  such  negligence  as  was  criminal  negligence  on  the  part  of 
the  prisoner. 

Field,  J.,  in  summing  up  the  case  to  the  jury,  went  carefully 
through  the  evidence,  pointing  out  how  the  facts  as  admitted  and 
proved  affected  the  prisoner  upon  the  legal  question  as  he  had 
explained  it  to  them. 

The  jury  returned  a  verdict  of  guilty  of  manslaughter. 

Ouilty. 

The  prisoner  was  sentenced  to  two  months^  imprisonment. 
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HIGH    COURT    OF    JUSTICE. 
QUEEN^S  BENCH  DIVISION. 

Monday,  January  22,  1883. 
(Before  Pollock,  B.*  and  Mahisty,  J.) 

Ex  parte  Hubert  and  Co.  (a) 

Newspaper  libel — Fiat  for  criminal   prosecution — Discretion  of 
the  Director  of  Public  rrosecviions — 44  8f  45  Vid.  c.  60,  s.  3. 

When  the  Director  of  Public  Prosecutions  in  England  has  refused 
to  grant  his  fiai  under  4A  ^  45  Vict.  c.  60,  s.  3,  for  a  criminal 
prosecution  against  the  proprietor,  Sfc,  of  a  newspaper  for  a  libel 
published  therein,  the  High  Court  of  Justice  has  no  power  to 
interfere,  the  matter  being  left  by  the  enactment  entirely  to  his 
discretion. 

^f^HIS  was  an  application  on  behalf  of  Messrs  Hubert,  Harter, 
^  and  Son,  of  Adam-street,  Adelphi,  London,  for  a  rule  nisi 
calling  on  the  Director  of  Public  Prosecutions  to  show  cause  why  a 
mandamus  should  not  issue  commanding  him  to  grant  his  fiat, 
under  the  Newspaper  Libel  and  Registration  Act,  1881  (44  &  45 
Yict.  c.  60,  s.  3),  to  authorise  a  criminal  prosecution  against  the 
proprietor  and  publisher  of  a  German  newspaper  called  i^er  Blitz, 
circulating  largely  among  Germans,  for  a  libel. 

The  applicants  were  the  sole  agents  in  England  for  the  sale  of 
the  "  Tivoli  Beer,'^  made  by  a  Berlin  Brewery  Company,  and 
registered  under  the  Trade  Marks  Protection  Act  as  ''Tivoli 
Lager  Beer,''  and  had  advertised  the  beer  in  the  Der  BUtz 
newspaper,  but  on  refusing  to  continue  their  advertisements, 
the  following  paragraph  was  published  in  the  paper  under  the 
head  of  notices  to  correspondents: — ''T.  L.  Islington. — ^Among 
the  many  adulterated  beers  of  Berlin,  it  is  said,  also  the  Tivoli 
beer  and  the  Brewery  has  been  fined  5000  marks.  Whether  the 
beer  is  injurious  to  health  you  must  find  out  for  yourself.'' 

The  affidavit  stated  that  the  paragraph  could  only  refer  to  the 
beer  for  which  the  applicants  were  the  agents,  as  there  was  no 
other  Tivoli  beer  sold  in  England  made  at  Berlin ;  that  the  state- 
ment therein  was  unfounded  ;  and  that  the  paragraph  was 
calculated  to  do  the  applicants'  firm  very  serious  injury  unless  its 
falsehood  were  at  once  established  by  a  criminal  prosecution ; 
that  a  civil  action  for  damages  would  not  be  effective,  and  that  it 

(a)  Reported  by  John  Thomf80ii,  Esq.,  B«rriBter-ai-Law. 
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was  essential  that  the  libellous  imputation  should  be  speedily     Ex  parte 
withdrawn  or  refuted.  °^^^^  ^"^ 

On  an  application  being  made  by  Messrs.  Hubert  and  Co.^  to        

the  Director  of  Public  Prosecutions  for  his  fiat  to  allow  them  to        1888. 
institute    a  criminal  prosecution    against    the    proprietor    and  CriminaF  pro- 
publisher  of  the  newspaper  he  declined  to  grant  it  in  these      seauions 
terms : — "  The  director  does  not  think  it  a  case  in  which  it  is  agaimtjtewa- 
necessary  to  authorise  you  to  institute  criminal  proceedings.'^        ^^ublic  PtL 

Besley  for  the  applicants. — The  44  &  45  Vict.  c.  60,  s.  3,  enacts  aeattor, 
that ''  No  criminiJ  prosecution  shall  be  commenced  against  any 
proprietor,  publisher,  editor,  or  any  person  responsible  for  the 
publication  of  a  newspaper  for  any  libel  published  therein  without 
the  written  fiat  or  allowance  of  the  Director  of  Public  Prosecu- 
tions in  England^  or  Her  Majesty's  Attorney-General  in  Ireland, 
being  first  had  and  obtained.''  Sect.  4.  '^  A  court  of  summary 
jurisdiction  upon  the  hearing  of  a  charge  against  a  proprietor, 
Jbc.  (as  in  sect.  8)  for  a  libel  published  therein  may  receive 
evideuce  as  to  ...  .  and  the  court,  if  of  opinion  after  hearing 
such  evidence,  that  there  is  a  strong  or  probable  presumption 
that  the  lury  on  the  trial  would  acquit  the  person  charged,  may 
dismiss  the  case."  Sect.  5.  ''If  a  court  of  summary  jurisdiction, 
upon  the  hearing  of  a  charge  against  a  proprietor,  Jbc.  (as  in  sect. 
3)  for  a  libel  published  therein,  is  of  opinion,  that  though  the 
person  charged  is  shown  to  have  been  guilty,  the  libel  was  of 
a  trivial  character,  and  that  the  offence  may  be  adequately 
punished  by  the  powers  of  this  section,  the  Court  may,  with  the 
assent  of  the  person  charged,  deal  summarily  with  the  case,  and 
adjudge  him  to  pay  a  fine  not  exceeding  502.''  It  was  contended 
in  support  of  the  application  that  under  the  above  Act  the 
Director  of  Public  Prosecutions  was  bound  to  grant  his  fiat  as 
soon  as  it  appeared  that  the  publication  complained  of  was 
libellous,  and  that  he  could  not  exercise  his  discretion  as  to 
whether  the  libel  was  a  serious  or  a  trivial  one,  or  whether  a  civil 
action  for  damages  would  answer  every  purpose :  that  sects.  4 
and  5  showed  that  these  questions  were  questions  for  the  court  of 
summary  jurisdiction  when  the  charge  was  instituted,  and  not  for 
the  director  to  decide.  It  was  not  intended  to  deprive  a  party 
of  his  criminal  remedy  for  libel  merely  upon  a  private  inquiry. 

Pollock,  B. — ^This  is  an  application  for  a  mandamus  to  the 
Director  of  Public  Prosecutions,  to  issue  hi&fiat  for  a  prosecution 
under  sect.  3  of  the  44  &  45  Vict.  c.  60,  s.  3.  It  is  well  to  see 
what  is  the  position  and  duty  of  the  Director  of  Public  Prosecu- 
tions under  the  Act  of  1879  (42  &  43  Vict.  c.  22).  Sect.  2 
empowers  the  Secretary  of  State  to  appoint  a  Director  of  Public 
Prosecutions,  whose  duty  it  shall  be,  under  the  superintendence 
of  the  Attorney-General,  to  institute,  undertake,  or  carry  on  such 
criminal  proceedings,  and  to  give  such  advice  and  assistance  to 
chief  officers  of  poHce,  clerks  to  justices,  and  other  persons  con- 
cerned in  any  criminal  proceeding  respecting  the  conduct  of  that 
proceeding  as  may  be  prescribed  by  regulations  under  the  Act, 
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Ex  paru     or  directed  in  a  special  case  by  the  Attomey-Greneral.     It  seems, 
HuBEBT  AND  therefore,  that  the  intention  and  object  of  that  Act  were,  owing  to 

1        the  manifold  duties  of  the  Attorney-General,  to  appoint  another 

1883.        officer  to  act  under  his  superintendence,  so  as  to  relieve  him  to 

Criming   r    ^^^®  extent  of  the  onerous  duties  cast  upon  him.     One  of  these 
secutioru     duties  is,  as  is  well  known,  to  grant  his  Jiat  in  certain  cases  for 

against  news-  Criminal  prosecutions.     Then  by  the  Act  of  1881  (44  &  45  Vict. 

f/pubUc^Pi^  ^'  ^^^  *^®  Legislature  dealt  with  one  class  of  such  cases,  the  pro- 
secutor,  seoution  of  newspaper  proprietors  for  libels  published  in  their 
papers.  It  has  never  yet  been  suggested  that  the  exercise  by 
the  Attorney-General  of  the  discretion  vested  in  him,  either  by 
the  common  law  or  by  statute,  has  been  controlled  by  this  court. 
That  being  bo,  sect.  3  of  the  Act  of  1881  provides  that  no 
criminal  proceedings  shall  be  instituted  against  the  proprietor, 
publisher,  editor,  or  other  person  responsible  for  the  publication 
of  a  newspaper,  for  any  libel  published  therein  without  the  written 
fiat  or  allowance  of  the  Director  of  Public  Prosecutions  in 
England  or  Her  Majesty^s  Attorney-General  in  Ireland  being  first 
had  and  obtained.  That  Act  was  a  kind  of  settlement  between 
the  public  on  the  one  hand  and  the  newspaper  proprietors  on  the 
other.  On  the  one  hand  the  names  of  the  proprietors  of  news- 
papers are  to  be  registered  under  the  Act,  and  on  the  other  they 
are  to  be  protected  from  what  the  Legislature  deemed  to  be  not 
necessarily  trivial,  but  improper  or  unnecessary  criminal  prosecu- 
tions for  Ubel.  Accordingly  the  discretionary  power  given  to  the 
Director  of  Public  Prosecutions  by  sect.  3  does  not  deal  with  the 
Question  of  ^'  libel  or  no  libel.''  It  assumes  a  libel,  and  also  that 
there  may  be  cases  of  libel  in  which  it  is  not  desirable  that  there 
should  be  a  criminal  prosecution — hence  a  discretion  is  given  to 
the  Director  of  Public  Prosecutions  to  allow  or  not  to  allow  his 
fiat  for  a  criminal  prosecution.  In  the  present  case  an  applica- 
tion for  his  fiat  has  been  made  to  him,  and  he,  in  the  exercise  of 
his  discretion,  has  come  to  the  conclusion  that  it  is  not  a  case  in 
which  a  criminal  prosecution  is  desirable.  It  appears  to  me  to  be 
clear  that  the  discretion  is  vested  solely  in  him  by  the  Act.  It 
was  attempted  to  found  an  argument  upon  sect.  5,  which  gives  a 
court  of  summary  jurisdiction,  in  cases  where  the  Ubel  is  of  a 
trivial  character,  power,  with  the  assent  of  the  defendant,  to  deal 
with  the  case  summarily  by  a  fine.  The  object  of  that  section  is 
quite  different  from  that  of  sect.  3.  Sect.  5  gives  a  discretion  to 
the  magistrate  on  the  hearing  of  the  charge.  Sect.  3  requires  the 
fiat  of  the  Director  of  Public  Prosecutions  as  a  condition  pre- 
cedent to  the  institution  of  a  criminal  charge.  There  is  no 
reasonable  doubt  as  to  the  construction  of  sect.  3,  and  therefore 
no  rule  will  be  granted. 

Makistt,  J. — I  am  of  the  same  opinion.  To  accede  to  the 
contention  of  Mr.  Besley  would  really  be  to  repeal  sect.  3,  which 
is  confined  to  ''  proprietors,  publishers,  editors,  or  other  persons 
responsible  for  the  publication,''  of  a  newspaper,  leaving  other 
persons  who  may  be  responsible  for  a  libel  published  therein  in 
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the  same  position  as  they  were  before.     The  court  most  give  some     ExpartB 
effect  to  the  enactments  in  sect,  3,  but  on  the  construction  con-      ^^"^  ^^ 
tended  for  there  would  be  none.     Sect.  3  clearly  assumes  the         — L 
existence  of  a  libel^  but  enacts  that  there  is  to  be  no  criminal        1B83. 
prosecution  for  it  against  the  persons  enumerated^  without  the  dn^i^  py^, 
fiat  of  the  Director  of  Public  Prosecutions.  secutiotu 

Rule  refused.        against  news- 

papers — Fiat 
of  Public  Pro- 
secutor, 


WORCESTER  WINTER  ASSIZES. 

Tuesday,  Jan.  23. 

(Before  Baron  Huddleston.) 

Rso.  V.  PSBRT.  (a) 
Libel — Letters  from  employer  to  employed — Privileged  occasion. 

The  defendant,  the  wife  of  a  tradesmany  being  informed  thai  a 
female  assistant  in  her  husband's  employment  was  dishonest, 
wrote  at  his  request  and  sent  a  letter  accusing  her  of  theft,  and 
strongly  reproaching  her. 

On  am,  indictment  for  libel — 

Held,  thai  the  occasion  was  privileged,  and  that,  therefore,  in  the 
absence  of  malice  the  defendcmt  was  not  liable,  and 

Held  also,  that  the  terms  of  a  letter  written  under  such  drcum^ 
stances  ov^ght  not  to  be  too  rmely  criticised. 

AT  the  Winter  Assizes  in  and  for  the  city  of  Worcester,  before 
Huddleston,  B.,  on  the  23rd  day  of  January,  1883,  Kate 
Henderson  Speake  was  indicted  for  publishing  a  false  and 
defamatory  libel  of  Emma  Blanche  Milward,  with  intent  to 
provoke  a  breach  of  the  peace,  and  to  injure  the  said  E.  B. 
Milward  in  the  exercise  of  her  calling  of  a  snop  assistant. 

The  prosecutrix  had  been  for  some  time  in  the  employment  of 
the  defendant's  husband  as  a  shop  assistant,  and  on  the  18th  day 
of  October,  1882,  certain  irregularities  on  the  part  of  the  prose- 
cutrix had  been  reported  to  the  defendant,  who  sent  to  the 
prosecutrix  the  following  letter,  which  was  the  libel  com- 
plained of: 

2,  Foregste-stTBet,  Oct.  17th,  1882. 
Min  Milward, 

I  am  commiBBioned  by  Mr.  Perry  to  inform  yon  that  if  yon  want  to  aare  your- 
•elf  from  further  exposure  get  out  of  Worcester  soon  as  yon  can  and  don^t  on  caw 
aooomU  come  near  this  place  again  as  neither  myself  or  Mr.  Perry  will  gzmnt  yon  a 

(a)  Reported  by  Rbqihald  B.  D.  Aoli.iid,  Esq.,  Barrister-at-Law. 
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Req.  personal  interview.    I  find  on  enqniry  that  you  took  the  pair  of  laoed  boots  oat  of 

V,  stook  on  Saturday  night  before  I  l^t  home.    You  never  asked  my  permission  to  do 

Pbbbt.  so  nor  Mr.  Perry.    Yon  had  the  impudence  to  wear  them  on  the  following  day, 

Sunday,  although  you  knew  you  had  neither  paid  for  them  or  entered  them  in  the 

1883.  book.    I  never  knew  a  more  daring  trick.    You  need  not  try  to  deny  this.    Mrs.  Perks 

saw  you  wear  them.    Also  her  daughter,  Di  Perks  saw  them,  and  Fanny  met  you 

Libel —  Privt-  ^ith  them  on.     I  have  plenty  of  witnesses.     More  than  you  think.    You  knew  I 

lege — MdUce,  should  hear  of  it,  and  after  the  lapse  of  six  weeks  vou  turn  round  and  tell  me  a 
deliberate  lie,  saying  you  found  a  pair  to  suit  you  while  I  was  away.  This  is  not  alL 
You  have  been  seen  taking  pennies  out  of  your  employer's  till  for  pears,  walnuts,  scones. 
Anyone  who  would  dare  steal  a  penny  would  not  hesitate  to  take  a  shilling  or  three 
shillings  and  a  penny.  You  have  also  put  Patent  Fasteners  on  your  boots,  and  buttons 
which  you  have  not  paid  for,  you  have  taken  silk  laces  at  2^d.  the  pair  time  after  time. 
On  checking  books  to-night  I  find  that  during  the  time  I  was  away  there  is  eleven 
shillings  cma  fourpence  put  down  on  the  slate  for  House,  which  Fanny  did  not  have. 
You  acknowledged  not  very  long  ago  that  you  had  not  sufficient  to  buy  yourself 
a  dress.  Where  did  you  get  it  from  all  at  once,  not  only  a  dress,  but  2^ 
yards  of  sash  ribbons  at  Is,  S^l,  per  yard.  You  are  a  very  bad,  wicked,  ungrateful, 
girl  You  were  taken  in  here  out  of  charity.  You  were  paid  a  saJary  out  of 
charity,  and  this  is  the  return  for  the  favour  shown  you.  You  came  here  and  said 
you  were  never  out  before  except  at  your  aunt's  learning  dressmaking.  This  was 
another  lie.  You  told  me  after  I  found  out  that  you  had  a  situation  at  Brighton  and 
questioned  you  about  it  that  you  had  officiated  as  Lady's  Maid  I !  I  This  was  another 
He.  A  girl  like  you  with  scarcely  a  decent  rag  to  your  back,  no  education,  not  even 
sufficient  to  enable  you  to  spell  the  days  of  the  week  until  I  told  you  and  corrected 
you.  No  knowledge  of  dressmaking.  How  could  you  be  a  lady^s  maid  What  a  fool 
you  must  have  thought  me  to  believe  such  daring  outrageous  stories,  your  sister  equally 
Ignorant  another  Icl^^s  maid,  and  all  the  time  acting  as  domestic  servant  with  people 
only  living  at  Malvern,  7  miles  from  here.  Did  you  think  we  should  take  you  in 
here  without  enquiring  about  yourself  or  sister.  Take  my  advice  and  go  back  to 
where  you  came  from,  namely,  service.  Don*t  aspire  to  what  you  are  neither  educated 
or  fitted  in  any  way  for.  Get  rid  of  your  paltry  boasting  about  your  friends  and 
parents.  I  know  them  all,  working  people,  who  have  enough  to  do  to  get  their  own 
living.  You  have  made  yourself  the  laughing  stock  of  the  place,  talking  about  your 
home,  your  mother*s  servants,  and  all  other  such  rubbish,  and  yet  they  were  all  aware 
that  you  knew  nothing  either  as  regards  common  manners  or  learning.  Don*t  be 
ashamed  to  acknowledge  what  you  are.  You  have  now  the  opportunity  of  pawning 
yourself  on  to  some  other  people  as  an  innocent  girl,  never  out  before.  It  is  the  last 
charitable  act  we  shall  ever  do  so,  nothing  but  ingratitude  lies  and  thieving.  Don't  ever 
show  jovac  face  in  this  place  again,  for  I  believe  Mr.  Perry  would  give  you  in  charge  of 
a  Po/tce  Officer.  You  may  tlumk  your  lucky  stars  that  he  does  nor  send  one  to  your 
lodgings  instead  of  this  letter.  Not  one  penf^  shall  you  receive.  You  have  been  dis- 
honest, therefore  nothing  is  due  to  you.  E.  H.  Pxbbt. 

Darling  proseonted^  and  JB.  H.  Amphlett  and  Marshall  Tod 
defended. 

The  defendant  pleaded  not  guilty. 

After  evidence  had  been  given  to  prove  the  writing  of  the 
letter  by  the  defendant  and  its  dispatch  and  receipt^  Catherine 
Little^  another  shop-assistant  in  the  service  of  the  defendant's 
husband^  was  called^  and  said  that  the  defendant  had  informed 
her  that  she  had  written  the  letter  and  told  her  what  the  contents 
were,  but  in  cross-examination  and  in  answer  to  the  learned 

i'ndge  she  said  that  previous  to  the  writing  of  the  letter  she 
lad  told  the  defendant  that  the  prosecatrix  had  taken  some  new 
boots  out  of  the  stock  while  the  defendant  was  away  from  home, 
had  not  entered  them  in  the  cash  book,  and  had  worn  them 
continually.     Thereupon 

His  LofiDSHiP  intimated  that  he  should  hold  that  the  occasion 
was  privileged,  but  that  he  would  consult  North,  J.  who  was 
sitting  in  the  other  court. 
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Upon  retnming  into  court  HaddleBton^  B.  said :   "  North,  J.        I^- 
agrees  with  me  and  has  not  the  slightest  doubt  that  this  letter      pi^t. 
was  written  upon  a  privileged  occasion.    The  fact  that  a  young        — 
lady  informed  Mrs.   Speake  that  the  prosecutrix  had,  in  her        1888. 
absence  from  home,  taken  new  boots  out  of  the  stock  without 
entering  them  in  the  book,  and  worn  them  as  her  own,  justified  Libel—  Pnvi- 
her  in  dismissing  the  prosecutrix ;  and,  in  writing  to  tell  her  so,  f^g^—MaHce. 
she  had  not  only  a  right  but  was  bound  to  state  the  cause.    I 
hold,  therefore,  that  Qxe  occasion  on  which  this  letter  was  written 
was  privileged.'' 

Darling  suggested  that  there  was  still  the  question  of  express 
malice  for  the  jury. 

HuDDLKSTON,  B.  Said  he  would  leave  that  Question  to  the  jury 
if  Mr.  Darhng  desired  it,  but  he  should  tell  the  jury  that  if  the 
mistress  honestly  believed  that  her  servant  had  stolen  the  boots, 
that  the  manner  in  which  she  conveyed  that  intimation  to  the 
person  suspected  ought  not  to  be  too  nicely  criticised. 

The  defendant  was  acquitted. 

Solicitors  for  the  prosecution,  Barton,  Birmingham. 

Solicitors  for  the  defence,  Bentley,  Worcester. 


NORTH-EASTERN  CIRCUIT. 

Durham  Assizss. 

Monday,  Jan.  23,  1883. 

(Before  Mr.  Justice  Denman.) 

Ria.  V.  Janjb  Clabx.  (a) 

Nuisance — Exposing  the  dead  body  of  a  child  in  a  puhlic  highway 

— Oommon  Law  misdemeanour. 

The  prisoner  was  indicted  for  unlawfully  exposing  the  dead  body 
of  her  infant  child  near'  a  public  highway.  The  jwry  found 
thai  the  body  was  exposed  by  the  prisoner  in  a  pubUc  highway  ; 

(a)  Beported  by  Riobamd  Look,  Esq.,  Barriator'at-L*w. 
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^^'  that  the  place  was  one  where  many  people  were  certain  to  pass 

Clark.  ^^  repass ;  and  that  the  exposure  was  calculated  to  shock  and 

disgust  passers-by,  and  outrage  public  decency, 

1883.  Held,  by  Denman,  J,  {after  consulting  Day,  J.),  that  the  prisoner 

Nuisance  —  '^^  guilty  of  a  nuisance  at  common  lata, 

Exposure  of  a 

dead  body  in  a  JNDICTMBNT  for  a  nuisance. 

pubUc  highway,    | 

First  count. — For  onlawfoUy  exposing  the  dead  body  of  a 
child  near  a  public  highway^  to  the  great  damage  and  common 
nuisance  of  all  the  Queen's  subjects  there  inhabiting,  being,  and 
residing,  and  going,  returning,  and  passing. 

Second  count. — For  unlawfully  exposing  the  mutilated  dead 
body  of  a  child  near  a  public  highway  to  the  great  damage  and 
common  nuisance  of  all  the  Queen's  subjects  there  inhabiting, 
being,  and  residing,  and  going,  returning,  and  passing. 

0.  Shidmore  for  the  prosecution. 

A,  O.  0,  Inddell,  for  the  defence  (at  the  request  of  the  learned 
judge). 

A,  G.  0.  Liddell,  before  the  jury  were  sworn,  objected  to  the 
form  of  the  indictment.  It  was  too  general,  and  did  not  disclose 
an  offence  punishable  by  the  common  law.  It  was  not  enough 
to  state  an  act  —  not  in  itself  unlawful — and  then  merely  add 
that  such  an  act  was  a  nuisance.  It  ought  to  be  stated  how  and 
in  what  way  the  Act  charged  was  a  nuisance. 

0.  Shidmore,  in  reply,  cited  Russell  on  Grimes  (vol.  i.  p.  434) 
where  it  was  laid  down  as  an  established  principle,  that  '*  what- 
ever openly  outrages  decency  and  is  injurious  to  public  morals 
is  a  misdemeanour.''  Exposing  the  naked  body  of  a  dead  child — 
or  a  mutilated  dead  body — ^was  an  outrage  upon  decency  and  a 
nuisance  at  common  law. 

Denhan,  J.,  pointed  out  that  the  word  '*  naked  "  was  omitted 
from  the  indictment,  but  overruled  the  objection. 

The  following  evidence  was  then  given  on  the  part  of  the 
prosecution : — 

Elijah  Scott,  labourer,  of  Back  G-aribaldi-street,  West  Hartle- 
pool, stated  as  follows : — On  the  morning  of  the  16  th  day  of 
December  last,  about  eight  a.m.,  I  was  going  from  my  work 
when  I  found  the  dead  body  of  a  chUd  on  the  foot  pavement  near 
my  back  door.  The  body  was  naked  and  mutilated.  I  gave 
information  to  Police- constable  Payne,  and  he  removed  it. 

John  Payne,  police  constable,  said  as  follows : — ^At  8.10  a.m. 
on  the  16th  day  of  December,  the  last  witness  made  a  communi- 
cation to  me.  I  went  with  him  to  Graribaldi-street,  and  there 
found  the  dead  body  of  the  child.  It  was  naked  and  mutilated. 
I  removed  it. 

Gross-examined. — Garibaldi-street  is  a  back  street,  towards 
the  outside  of  the  suburbs.  About  a  hundred  people  would 
pass  up  and  down  in  a  day. 

Thomas  Hutchinson,  inspector  of  police^  said  as  follows : — On 
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the  momiiig  of  Monday,  the  18th  day  of  December,  I  went  to  the        Kbo. 
house  where  the  prisoner  was  living,  in  Commercial-street,  about      p  *'• 

a  mile  and  a  half  from  Garibaldi-street,  and  told  her  that  a  child         1 ' 

had  been  found  dead  in  that  street,  and  that  she  was  suspected        1883 
of  having  been  confined.     I  cautioned  her,  and  she  said,  "  Well,    .r  :        _ 
I  will  tell  you  all  about  it.      I  was  confined  on  Friday  night,  Exposurti  of  a 
here,  on  the  hearth,  and  on  the  following  morning,  at  about  deadbodif  in  a 
half-past  seven,  I  took  the  child  into  Back  Garibaldi-street,  and  '"'^''^  f^igf^way. 
left  it  there,**     I  told  her  the  child  which  had  been  found  was 
without  its  arms.     She  said,  "  It  was  all  right  when  I  left  it/* 
On  being  charged  with  the  wilful  murder  of  the  child,  she  said, 
*'  It  never  breathed,  that  I  knew.** 

Dr.  Hartley  stated  that  the  child  was  fully  developed.  The 
arms  had  been  severed  by  some  sharp  cutting  instrument,  and 
the  face  and  upper  part  of  the  body  had  been  flayed. 

By  the  Judge:  Considerable  violence  must  have  been  used, 
apparently  by  an  unskilful  person.  The  whole  of  the  injuries 
might  have  been  done  by  an  unskilful  person  with  a  knife  in  half 
an  hour. 

A.  O.  0.  Liddell  submitted  to  the  judge  that  the  facts  proved 
did  not  constitute  an  offence  at  law,  and  then  addressed  the  jury 
for  the  defence. 

Djbkhan,  J.  to  the  jury :  I  am  not  at  all  sure  that  this  case  is 
free  from  doubt  in  point  of  law.  The  charge  is  of  a  very 
unusual  character.  The  prisoner  was  originally  indicted  for  child 
murder,  but  that  indictment  was  properly  not  found  by  the  grand 
jury,  because  there  was  a  doubt  whether  the  child  had  a  separate 
existence  from  its  mother.  There  was  a  further  charge  of  con- 
cealing the  birth  of  the  child,  but  there  was  no  act  of  conceal- 
ment, because  to  take  the  dead  body  of  a  child  and  expose  it  in  a 
public  street  does  not  constitute  a  concealment  within  the  statute, 
which  requires  a  secret  disposition  of  the  dead  body.  It  was 
therefore  necessary,  under  the  circumstances,  to  fall  back  upon 
the  present  indictment,  which  charged  the  prisoner  with  having 
committed  a  nuisance  in  exposing  the  dead  mutilated  body  of  her 
child  in  a  public  highway.  [After  a  careful  review  of  the 
evidence,  the  learned  judge  concluded  as  follows :]  I  shall  not 
ask  you  to  find  a  verdict  of  guilty  or  not  guilty,  but  I  shall  ask 
you  to  answer  the  following  questions :  First,  Was  the  body 
placed  naked  in  the  place  where  it  was  found,  by  the  prisoner  ? 
Secondly,  Was  the  body  left  by  tiie  prisoner  in  the  place  where 
it  was  found  mutilated  or  unmutilated  7  Thirdly,  Was  the  place 
one  where  many  people  were  certain  to  pass  and  repass  ? 
Fourthly,  Was  the  act  of  the  prisoner  calculated  to  shock  and 
disgust  passers-by  and  outrage  public  decency  ? 

The  jury  found  that  the  body  was  placed  naked  but  not 
mutilated  in  the  place  where  it  was  found ;  that  the  place  was 
one  where  many  people  were  certain  to  pass  and  repass,  and  that 
the  exposure  was  calculated  to  shock  and  disgust  the  passers-by 
and  outrage  public  decency. 
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R«o.  Jan.  23. — Dsnman,  J. — I  have  consnlted  my  brother  jadge 

GlIex.  ^^li  ^^9  ^^d  we  are  both  agreed  that  the  facts  proved  constitute 

an  offence  at  common  law. 

1*^3-  A  verdict  of   guilty  was   recorded. — Sentence   six   calendar 

Nuisance  —  months^  imprisomnent  without  hard  labour. 

Exposure  of  a 
dead  body  in  a 
public  highway. 
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Hertfordshire   \  ssizes. 

Saturday,  Jan,  27,  1883. 

(Before  Mr.  Justice  Mathew.) 

Reg.  v.  Davis  and  Waostajfb.  (a) 

Manslaughter — Injury    causing  medical    treatment    necessary — 
Death  resulting  during  an  operation  under  medical  advice. 

Where  am,  injury  was  inflicted  on  a  person  by  a  blow  which  in  the 
judgment  of  competent  medical  men  rendered  an  operation 
advisable,  and,  a>s  a  preliminary  to  the  opera/tion,  chloroform 
was  admdnistered  to  the  patient,  who  died  dwrvng  its  admimstra" 
tion,  and  it  was  agreed  that  the  patient  would  not  have  died  but 
for  its  ad/mirUsi/ration. 

Held,  that  the  person  causing  the  injury  was  liable  to  be  indicted 
for  manslaughter. 

THE  prisoners^  George  Davis  and  Charles  Wag^taffe,  were 
indicted  for  the  manslaughter  of  James  Butterworth^  at 
Chipping  Bamet. 

Fulton  and  Beard  were  counsel  for  the  prosecution. 

Sims  was  counsel  for  Davis^  and  Montagu  Williams  and  F. 
Turner  for  Wagstaffe. 

From  the  evidence  it  appeared  that  about  10.30  o'clock  on  the 
evening  of  the  5th  day  of  September^  1882^  the  deceased  man 
Butterworth  with  some  friends — were  passing  the  shop  of  Davis^ 
a  greengrocer,  in  High-street,  Bamet.  He  went  into  the  shop 
and  asked  Mrs.  Davis  to  serve  him  with  an  apple.  Mrs. 
Davis  for  some  reason  refused,  and  he  thereupon  used 
disgusting  language  to  her. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrbter-at-Law. 
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A  few  minutes  afterwards  her  husband^  the  prisoner  Davis,        Ri(o. 
came   up — abusive  words  then  followed,  and   a  fight  ensued    i)^y,g\j,o 
between  Davis  and  Butterworth,  and  the  latter  was  knocked  over   waostavfk. 

some  baskets  outside  the  shop.     Then  Marshall,  one  of  Butter-         

worth's  friends,  interfered,  who,  being  struck  by  the  defendant        ^^^ 
Wagstaffe  (a  friend  of  Davis),  ran  away,  followed  by  WagstaflFe.  Manslaughter 
WagstaflFe  then  returned  just  as  Butterworth  was  getting  up  from    —Death  re- 
the   ground.     Wagstaffe  ,at  once   knocked   Butterworth    down  ^^^^^-^^^f 
again,  and  Butterworth  then  called  out  that  '^  he  has  broken  my   Uon  rendered 

jaw/'  advisable  /torn 

On  examination  it  was  found  that  Butterworth's  jaw  was  '''*^f^,^'** 
broken  in  two  places,  and  the  following  day  he  went  to  St. 
Bartholomew's  Hospital,  and  the  surgeon  in  charge  decided  that 
it  would  be  necessary  to  wire  his  jaw,  and  the  assistant  chloro* 
formist  was  sent  for,  and  the  chloroform  properly  applied ;  but 
death,  unfortunately,  took  place  under  the  operation. 

The  post-mortem  examination  disclosed  a  serious  injury  to  the 
trachaea,  as  well  as  tabercular  disease  of  both  lungs,  the  injury 
to  the  trachaaa  being  the  result  of  a  blow  received  during  the 
fight. 

The  following  was  the  medical  testimony : 

W.  J.  Harnett,  surgeon,  Barnet :  On  the  evening  of  the  5th 
day  of  September  about  eleven,  I  was  sent  for  to  Butterworth's : 
he  had  a  compound  fracture  of  the  lower  jaw ;  he  had  all  his  teeth 
very  nearly  out  and  was  bleeding  profilsely,  and  there  was  a 
bruise  on  his  throat,  as  if  from  a  kick  or  blow  (on  the  side).  I 
directed  attention  to  stopping  the  blood ;  saw  him  in  the  morn- 
ing ;  did  not  do  anything  because  he  was  going  to  the  hospital,  as 
it  was  a  very  bad  fracture. 

Cross-examined. — The  next  morning  was  very  cold ;  I  thought 
it  imprudent  hia  coming  out. 

E.  Clark,  M.B.C.S.,  and  M.B. — ^I  was  house  surgeon  at  St. 
Bartholomew's  Hospital,  London,  in  September  last.  On  the 
6th  day  of  September  Butterworth  came  to  the  hospital  in  the 
early  part  of  the  afternoon ;  he  suffered  from  a  compound 
multiple  fracture  of  the  jaw;  the  jaw  was  broken  in  more 
than  one  place.  I  formed  the  opinion  that  it  was  neces- 
sary to  wire  the  jaw,  the  necessary  operation  in  those 
cases.  He  went  out,  against  advice,  for  about  an  hour.  It 
was  decided  to  perform  the  operation  at  once;  the  chloro- 
formist  was  sent  for,  Mr.  Gill,  a  qualified  medical  man;  he 
administered  chloroform  to  deceased.  Just  previous  to  beginning 
the  operation  I  noticed  a  change  in  the  man's  face,  that  indicated 
that  everything  was  not  going  on  as  it  should.  We  endeavoured 
to  restore  respiration  in  the  usual  way,  and  I  performed  the 
operation  of  trachsBotomy  to  allow  air  to  enter  the  lungs  freely : 
we  kept  up  artificial  respiration  for  half  an  hour :  in  the  result 
the  poor  man  died :  twenty-three  hours  after  death  I  performed 
a  post-mortem  examination:  there  were  two  fractures  of  the 
iaw,  one  about  the  centre  line  and  the  other  at  the  left  side,  so 
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Hn».  that  all  the  left  side  of  the  jaw  shook  abont :  the  trachaaa  was 
Davw  and  ^°j^^®^  •  I  think  the  cause  of  its  condition  was  a  violent  blow : 
Waootapfe.   there  was   tubercle  on  the  top  of  both  lungs:    the  heart  was 

perfectly  healthy ;  I  think  death  was  due  to  a  complication  of 

^^'       causes  :  the  results  of  the  fracture  of  the  jaw  allowed  the  traohaea 

Manslaughter  to  fall  down  when  the  man  was  under  chloroform  and  allowed 

—  Death  te-   the  tongue  to  fall  back,  and  probably  the  tubercle  in  the  lungs 

T^di'fi'^^^^  prevented  us  restoring  him  as  we  should  have  done :  the  other 

tion  rendered  causc  was  the  chloroform  of  course  :  the  left  vocal  chord  of  the 

advisable  from  trachdsa  was  Open  and  would  impede  respiration :    it  would  be 

'^'^aaL^^  very  difficult  to  say  whether  the  injury  to  the  tracheea  was  a 

primary  or  secondary  cause  of  death. 

Cross-examined. — I  have  said  that  I  thought  one  blow  might 
have  done  both  the  injuries  to  the  jaw  and  to  the  trachasa  by  (as 
witness  explained)  whatever  did  the  injury  slipping  from  the 
former  to  the  latter. 

Cross-examined. — Immediately  after  chloroform  had  been 
administered  the  countenance  turned  blue :  I  have  seen  deaths 
caused  by  chloroform  simply :  the  face  turning  blue  is  not  one 
of  the  marked  signs :  it  does  not  generally  take  place :  can't  say 
I  have  seen  instances  where  it  did  take  place. 

Williams :  Did  you  not  aay  before  the  magistrates,  '*  This  I  at 
once  remedied  by  drawing  the  tongue  out,  and  if  the  man  had 
been  in  perfect  condition  for  chloroform  he  ought  then  to  have 
rallied  ?'' 

Witness  :  He  would,  I  should  have  expected :  with  the  steps 
which  were  taken,  if  the  man  had  been  in  a  proper  condition  for 
chloroform  he  ought  to  have  rallied  :  I  did  not  sound  the  lungs 
before  chloroform  was  administered;  I  think,  after  the  post 
niortem,  we  might  have  found  a  slight  dullness  or  concussion  if 
we  had  tried  :  when  he  came  into  the  hospital  he  was  breathing 
perfectly  well :  at  the  wish  of  the  relatives  we  did  not  examine 
the  brain  :  there  was  fatty  state  of  the  liver :  that  is  a  symptom 
you  would  expect  to  find  in  a  man  of  intemperate  habits :  it 
would  not  be  dangerous  to  administer  chloroform  to  a  man  sufiTer- 
ing  from  tubercle :  if  the  chloroform  had  acted  as  a  poison  on 
the  heart  the  first  symptom  would  be  syncope,  whereas  in  this 
case  it  was  asphyxia  (suffocation) :  the  tongue  would  fall  back 
from  the  anaesthetic  effects  of  the  chloroform  :  the  blood  in  the 
trachsaa  would  not  be  caused  by  the  operation  of  trachseotomy, 
because  the  operation  was  lower  than  the  injury :  if  there  had 
been  no  chloroform  administered  he  might  have  recovered. 

Re-examined  :  I  think  it  is  the  general  opinion  of  the  profes- 
sion that  the  administration  of  chloroform  is  proper  in  such  a 
state  of  the  lungs  as  this  man's. 

His  Lordship  asked  witness  to  explain  the  operation  of  wiring 
the  jaw. 

Witness  :  I  intended  to  drill  holes  on  each  side  of  the  broken 
bone  and  join  the  pieces  with  coarse  silver  wire  in  order  that  the 
broken  bones*might  unite. 
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His  LoBDSHiP :  Supposing  nothing  had  been  done  7  Rn>. 

Witness :  The  probability  is  it  would  have  united  regularly.  ^ 

A  juror  asked  if  it  were  not  usual  to  examine  a  person  as  to  his    wagstaffk. 
general  condition  before  chloroform  was  administered.  

Witness  said  it  was  not  usual  to  examine  the  heart  and  lungs  :         '^^^* 
they  could  tell  by  the  general  appearance  of  the  patient.  Mans/,iugkt*r 

Kichard  Gill,  M.B.,  F.B.O.S.,  said:  In  September  last  I  was  -—Death re- 
senior  assistant  choloroformist  at   St.    Bartholomew's :    on  the  ^jjp9  A<»^  « 
afternoon  of  the  6th  day  of  September  it  was  determined  to  wire  "?lon  rew^rcS* 
Butterworth's  jaw  :  I  administered  chloroform  :  the  patient  died  advisable  from 
during  the  administration  of  the  chloroform  :  I  had  not  made  an  ^^  ^^  of  the 
examination  of  the  patient :   we  can  tell  whether  it  is  safe  to      ^"^"'^  ' 
administer  chloroform  or  not :  a  general  survey  told  me  sufficient 
to  justify  me  in  administering  the  chloroform :  have  administered 
it  in  about  1600  cases :  have  been  present  at  its  administration 
constantly  during  the  last  six  years. 

Williama  :  Before  the  coroner  did  you  say  it  was  a  combina- 
tion of  causes  that  caused  death,  none  of  which  singly  would 
have  caused  death  ? 

Witness :  I  did,  the  chloroform  acting  indirectly. 

There  was  some  evidence  of  concert  between  the  prisoners, 
one  witness  deposing  to  the  fact  that  he  heard  Davis  say  to 
Wagstaffe,  "  Give  it  them,  Charlie,"  and  it  was  contended  that, 
although  the  injury  to  the  jaw,  which  indirectly  was  the  cause  of 
death,  might  have  been  inflicted  by  Wagstaffe  only,  still  that  Davis 
being  present  and  actively  encouraging  him  to  punish  Butter- 
worth,  was  aiding  and  abetting  him,  and  so  was  guilty  as  a 
principal  in  the  manslaughter ;  and  in  the  alternative  that,  even 
if  the  jury  should  think  that  the  evidence  of  the  one  witness,  not 
being  corroborated,  could  not  be  relied  on,  still  the  fact  that  the 
injury  to  the  trachea  was  inflicted  by  Davis,  which  injury  accele- 
rated the  death,  made  him  guilty  of  the  manslaughter. 

At  the  close  of  the  case  for  the  prosecution,  the  counsel  for  the 
prisoner  submitted  that  the  evidence) being  that  the  injury  to  the 
jaw  was  not  a  serious  one  such  as  would  of  itself  have  caused 
death,  and  that  death  having  immediately  resulted  from  the 
application  of  an  anaesthetic,  on  the  authority  of  Beg.  v.  Pym 
(1  Cox  0,  C.  389)  the  question  should  be  reserved  for  the  con- 
sideration of  the  Court  for  Crown  Cases  B.eserved,  as  to  whether 
the  prisoners  could  upon  the  evidence  be  found  guilty  of  man- 
slaughter. The  case  of  Beg,  v.  Pym  {ubi  sup,)  was  an  indictment 
for  murder  arising  out  of  a  duel  at  which  the  prisoner  Pym 
assisted  as  second  to  a  person  named  Hawkey,  who  shot  his 
adversary,  Seton;  the  prisoner  Pym  being  charged  as  an 
accessory.  The  injury  inflicted  by  the  pistol  did  not  cause 
immediate  death ;  Seton  lingered  for  some  time,  and  an  operation 
being  considered  essential  by  the  medical  men,  the  operation  was 
performed,  and  was  the  proximate  cause  of  death.  After  the 
examination  of  the  first  medical  witness,  who  stated  his  opinion 
that  the  operation  was  the  only  chance  of  saving  the  life  of 
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Rm.        Seton^  the  prisoner's  counsel  cross-ezamined  him  with  the  view 
n.^l'  .^    of  showini?  that  the  opinion  formed  by  the  medical  men  was 

Davis  and  j   j  "  ^  •  j    x-l  x  li 

Wagstaffe.    grounded  upon  erroneous  premises^  and  that  no  operation  was 

necessary,  or  at  least  that  an  easier  and  much  less  dangerous 

1883.        operation  might  and  ought  to  have  been  adopted. 
Manslaughter      The    prisoner's     counsel    proposed    to    show    by    evidence 
—Death  re-  that    the    opinion  formed  by  the  medical  men   was   grounded 


^ledical^mlera-  ^P^^  erroneouB  premises,    and  that    no    operation  was   neces- 

tion  renaered 

advisable  from  dangerous  Operation  might  and  ought  to  have  been  adopted,  and 


ai  oiiera-     *-  jh*  ^  i  .  -i  11 

tion  rendered  sary  at  all,  or  at  least  that  an  easier  and  much  less 
lUe  from  dangerous  operation  might  and  ought  to  have  been  adopted,  and 
accused  Contended  that  he  might  therefore  cross-examine  the  medical 
witnesses  for  the  prosecution  as  to  the  grounds  of  their  opinion ; 
and  he  submitted  that  a  person  was  not  criminally  responsible 
where  the  death  is  caused  by  consequences  which  are  not 
physically  the  consequences  of  the  wound,  but  can  only  be  con- 
nected with  the  first  wound  by  moral  reasoning  ;  as  where  that 
which  occasioned  death  was  the  operation  which  supervened 
upon  the  wound,  because  the  medical  men  thought  it  necessary. 
The  point  has  never  been  solemnly  decided  in  this  country. 
The  cause  of  death  is  the  question  for  the  jury.  Erie, 
J.  said,  "  I  am  clearly  of  opinion,  and  so  is  my  brother  Bolfe, 
that  where  a  wound  is  given  which  in  the  judgment  of  competent 
medical  advisers,  is  dangerous,  and  the  treatment  which  they 
bondfde  adopt  is  the  immediate  cause  of  death,  the  party  who 
inflicted  the  wound  is  criminally  responsible,  and  of  course  those 
who  aided  and  abetted  him  in  it.  I  so  rule  on  the  present 
occasion ;  but  it  may  be  taken,  for  the  purpose  of  future  con 
sideration,  that  it  having  been  proved  that  there  was  a  gun- 
shot wound,  and  a  pulsating  tumour  arising  therefrom,  which  in 
the  bond  fide  opinion  of  competent  medical  men  was  dangerous 
to  life,  and  that  they  considered  a  certain  operation  necessary, 
which  was  skilfully  performed,  and  was  the  immediate  and  proxi- 
.  mate  cause  of  death,  the  counsel  for  the  prisoner  tendered  evi- 
dence to  show  this  opinion  was  wrong,  and  that  the  wound 
would  inevitably  have  caused  death,  and  that  by  other  treatment 
the  operation  might  have  been  avoided,  and  was  therefore  un- 
necessary. I  will  reserve  this  point  for  the  consideration  of  the 
judges,  although,  as  I  have  already  stated,  I  have  no  doubt  upon 
the  subject.  To  admit  this  evidence  would  be  to  raise  a  colla- 
teral issue  in  every  case  as  to  the  degree  of  skill  which  the 
medical  men  possessed.'' 

Williams. — ^I  propose  to  call  medical  evidence  that  the  death 
was  caused  by  the  administration  of  the  chloroform. 

His  LoBDSHiP. — It  is  not  disputed  that  if  the  chloroform  had 
not  been  administered  the  man  would  not  have  died. 

His  Lordship  then  consalted  Mr.  Justice  Field,  and  said :  "  I 
have  no  doubt  at  all  upon  the  matter,  nor  has  my  brother  Field, 
whom  I  have  consulted ;  and  we  think,  whatever  may  have  been 
the  case  in  1846,  the  law  is  now  too  clear  to  reserve  a  case  for  the 
consideration  of  the  judges,  and  that  if  the  jury  are  satisfied  that 


the 
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the  injupy  to  the  jaw  was  inflicted  by  Wagstaffe,  and  that  Davis        ^^bo. 
aided  and  abetted  him^  then  they  must  find  them  both  guilty ;  and,    davis  and 
on  the  other  hand^  if  they  think  there  is  no  sufficient  evidence  of  Wagstaffg. 

concert,  still  they  must  find  them  both  guilty  if  they  think  Wag-        

stafie  broke  the  jaw,  and  Davis  inflicted  the  injury  to  the  trachea.        ^f^ 
We  both  think    that    the    chloroform   having    been    properly  Manslaughter 
administered  by  a  regular  medical  practitioner,  the  fact  that   -jP^ath  re- 
death  primarily  resulted  from  its  use  cannot  affect  the  criminal  ^,^,/'^r^.J! 
responsibility  of  the  accused  persons.      Of  course,  if  the  jury  tionrmckred 
think  there  was  a  melee,  and  that  there  is  no  reliable  evidence  of  (^^^^^f^lti  from 
concert,  and  they  cannot  say  which  of  the  two  prisoners  inflicted     ^ilcc^^d. 
either  the  injury  to  the  jaw  or  the  injury  to  the  trachea,  then  they 
may  if  they  please  acquit  them  both. 

The  learned  counsel  for  the  prisoners  then  addressed  the  jury. 

His  LoBDSHiP  (in  summing  up  the  case  to  the  jury). — It  might 
appear  that  the  death  was  not  due  to  any  act  of  either  prisoner, 
but  to  something  of  which  at  first  sight  they  were  not  guilty ; 
and  that  their  moral  guilt  really  went  no  farther  than  the  guilt 
of  a  man  who  committed  an  assault.  The  prosecution  did  not 
say  that  there  was  anything  more  than  a  street  fight ;  the  injuries 
were  serious,  but  perhaps  no  more  so  than  where  it  happened 
that  no  death  ensued,  and  the  man  who  had  broken  the  peace 
was  liable.  However,  the  case  was  to  be  dealt  with  according  to 
the  strict  rule  of  law^  which  was  that,  if,  although  there  might 
be  no  intent  to  do  more  than  assault^  still  an  injury  was  inflicted 
by  one  man  on  another  which  compelled  the  injured  man  to  take 
medical  advice,  and  death  ensued  from  an  operation  advised  by 
the  medical  man,  for  that  death  the  assailant  was  in  the  eye  of 
the  law  responsible.  And  if  the  jury  were  satisfied  that  both  or 
either  of  the  men  were  responsible  for  the  injury  to  the  deceased, 
and  that  Butterworth  took  the  proper  course  of  consulting  com- 
petent medical  men;  that  they  recommended  an  operation  for 
the  purpose  of  which  chloroform  was  administered,  and  he  died 
from  that  chloroform,  death  must  be  traced  back  to  the  act  of 
the  man  by  whom  the  original  injury  was  done  to  Butterworth. 
They  would  deal  with  the  evidence  on  that  principle,  and  what- 
ever the  consequences  might  be  they  would  have  to  pronounce 
their  verdict  on  that  footing.  [His  Lordship  then  went  through 
and  commented  upon  the  evidence,  and  proceeded :]  The  first 
question  was.  Was  it  Wagstaffe  who  injured  the  man's  jaw  ?  If 
Wagstaffe  struck  the  blow  that  injured  the  man's  jaw,  or  whether 
it  was  done  when,  as  some  of  the  witnesses  said,  W  agstaffe  kicked 
him,  then  it  was  their  duty  to  say  Wagstaffe  was  guilty.  There 
was  evidence  that  the  blow  that  injured  the  jaw  injured  the 
trachsBa.  That  injury  to  the  jaw  caused  resorting  to  the  hospital ; 
competent  medical  men  decided  to  perform  an  operation ;  that 
rendered  chloroform  necessary  ;  and  if  under  chloroform  the 
man  died,  the  rule  of  law  was  that  the  death  could  be  traced 
back  to  the  man  by  whom  the  injury  was  done.  For  it  would 
never  do  to  have  a  serious  injury  by  one  man  on  another^  and 

n2 
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Rbo.        have  the  issne  raised  that  death  was  due  to  want  of  skill  on  the 

^'  part  of  the  medical  men.     People  who  inflicted  injuries  must 

Wag1?a^   deal  with  the  law.     If  the  jury  thought  there  was  a  meUe,  and 

that  the  injury  was  not  clearly  brought  home  to  Wagstaffe,  they 

^^^^'       were  at  liberty  to  say  the  Crown  had  not  brought  home  to  him 

Manshvghier  ^^®  death  of  the  man.     If  they  were  satisfied  Davis  had  nothing 

^Death  re-  to  do  with  the  injury,  and  he  thought  there  could  be  no  doubt 

sMngfrom  a  about  that,  and  if  they  believed  it  was  brought  home  to  Wagstaffe, 

tionrenXred' ^*  would  be  their  duty  to  acquit  Davis  and  say  Wagstaffe  was 

advisable  from  guilty. 

the  act  of  the      rphe  jurv  acquitted  the  prisoners. 

accused.  j     •;        i  r  -kt  a        m 

Not  guilty. 


ivtlan}!. 


QUEEN'S  BENCH  DIVISION. 

Monday^  Jan.  15,  1883. 

(Before  Mat,  L.C.J,  and  Lawson,  J.) 

Ex  parte  Wm.  O'Bbien.  (a) 

Criminal  informoMon  —  Preliminary  investigation  before  magis' 
tratea — Seditious  libel — Evidence — Truth  of  seditious  libel  not 
a  subject  of  inquiry  before  magistrates — 6  ^  7  Vict,  c.  96^ 
44  ^  45  Vict.  c.  60,  s.  4. 

Upon  an  application  for  a  criminal  information  against  the  pro* 
prietor  of  a  newspaper  for  publishing  a  seditious  libel,  evidence 
was  tendered  under  the  iASc  4ih  ^^^'  c-  60,  s.  4,  of  the  truth  of 
the  libel,  and  that  it  was  for  the  public  benefit  that  it  should  be 
published.  The  magistrate  refused  to  receive  such  evidence. 
Upon  an  application  to  the  Queen's  Bench  Division  for  a  condi- 
tional order  for  a  mandamus  to  compel  the  magistrate  to  receive 
the  evidence  so  tendered. 

Held,  that  no  such  matters  could  be  given  in  evidence  at  the  trial, 
and  that,  therefore,  the  magistrate  was  right  in  refusing  to 
admit  the  evidence  at  the  preliminary  investigation, 

Reg.  V.  Duffy  (9  Ir,  L.  Bep.  329),  approved  of  and  followed, 

(a)  Reported  by  Jokm  H.  Stayelsy,  Esq.,  BamBter-at-Law. 
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THIS  waa  an  application  on  behalf  of  Wm.  O^Brien  for  a     Ex  parte 
conditional  order  for  a  mamdamiis  to  compel  the  divisional      Q'^mbn. 
magistrates  of  the  City  of  Dublin  to  hear  evidence  tendered  by        1888. 
him  in  justification  of  an  article  which  appeared  in  a  certain       .-; — 
newspaper  called  United  Ireland,  and  which  article  was  entitled  ^!f^Ji^ 
''  Accusing  Spirits^''  and  on  foot  of  which  a  prosecution  had  been  ufore  tnagis- 
instituted  against  Wm.  O^Brien  as  the  editor  of  that  newspaper.       tratea. 
The  affidavit  of  Wm.  O'Brien^  on  which  the  application  was 
grounded^  stated  that  he  had^  on  the  23rd  day  of  December^ 
1882^  been  served  with  a  copy  of  a  summons  requiring  him  to 
appear  before  one  or  more  of  the  justices  of  the  police  district  of 
Dublin  metropolis  and  county  of  the  City  of  Dublin  presiding  at 
the  Metropolitan  Police-court,  Inns  Quay,  Northern  Division,  on 
Wednesday  the  27th  day  of    December,  1882,  to  answer   the 
complaint  of  the  Attorney- General,  and  show  cause  why  informa- 
tions should  not  be  received  against  him  and  returned  for  trial,  for 
that  he  did,  on  the  23rd  day  of  December,  1882,  in  the  newspaper 
called   Umted  Ireland,  publish  a  false,  malicious,  and  seditious 
libel  contained  in  an  article  entitled  ^'  Accusing  Spirits,''  for  the 
purpose  and  with  the  intent  of  bringing  the  government  of  the 
country  and  the  administration  of  the  laws  into  hatred  and  con- 
tempt, and  in  order  to  excite  hostility  against  the  same,  and  for 
the  further  purpose  of  disturbing  the.  peace  of  the  country  and 
raising  discontent  and  disaffection  among  the  Queen's  subjects. 
Mr.  O'Brien  attended  ip  pursuance  of  that  summons  on  the  27th 
day  of  December,  1882,  and  applied  for  and  obtained  an  adjourn- 
ment to  the  1st  day  of  January,  1883.     At  the  hearing,  on  the 
1st  day  of  January,  counsel  on  behalf  of  Mr.  O'Brien  tendered 
evidence  to  show  that  the  statements  contained  in  the  article 
complained  of  were  true,  were  published  for  the  public  benefit, 
and  were  merely  fair  comment  on  public  affairs.     The  magistrate 
refused  to  admit  the  evidence. 

/.  F.  Taylor,  in  support  of  the  application. — The  doctrine  of 
Beg.  V.  Duffy  (9  Ir.  L.  Rep.  329)  has  been  impliedly  reversed  by 
the  44  &  45  Vict.  c.  60,  s.  4.  The  words  of  that  Act  are  cumu- 
lative, enumerating  various  kinds  of  evidence  which  might  be 
tendered  before  the  court  of  summary  jurisdiction.  Construed 
literally  and  gprammatically  that  section  is  perfectly  clear;  but 
my  difficulty  is  to  show  its  relation  to  the  ca§e  of  Beg.  v.  Duffy. 
That  case  arose  out  of  an  insurrectionary  article  written  by  the 
late  Mr.  Mitchel  in  the  Nation  newspaper,  and  Mr.  Holmes, 
counsel  for  Mr.  Duffy,  the  proprietor  of  the  paper,  speculatively 
raised  the  question,  does  Lord  Campbell's  Act  apply  to  cases  of 
seditious  libel  ?  The  Court  held  that  it  did  not  on  the  ground 
apparently  that  the  word  '^  defamatory  "  in  Lord  Campbell's  Act 
excluded  libels  against  the  State.  This  is  intelligible  enough 
when  the  article  is  an  obvious  incitement  to  violence.  But  in 
matters  of  public  comment  the  question  of  truth  is  an  essential 
element  of  guilt  or  innocence.  It  may  be  the  clear  duty  of 
a  jonmalistj  as  a  contemporary   historian,  to   reprobate    the 
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Ex  parte  conduct  of  officials.  Patting  obyioas  malice  aside^  what  can  be 
O'Brien,  more  necessary  to  an  understanding  of  his  intention  and  probable 
1883.  inflaence  than  the  inquiry^  are  these  statements  true  ?  Duffy^s 
- —  case  had  no  such  character^  and  that  distinguishes  it  from  the 
^%7u^  present  case.  In  applying  the  principle  of  Duffy's  case  to  this 
be/ore  magts-  One  the  court  would  really  be  taking  advantage  of  an 
trates.  adjective  "seditious/'  which  might  be  readily  introduced  into 
any  charge^  thus  closing  the  lips  of  truth  unfairly.  Similarly 
the  principle  broached  cautiously  at  first  that  "libel  or 
no  libel''  was  a  matter  of  law,  and  therefore  rested  with 
the  judge  according  to  the  maxim  De  jure  respondent  jucUces 
de  facto  juratores,  was  stretched  by  Lord  Mansfield  to  absurdity, 
and  made  Fox's  Libel  Act,  1792,  necessary  to  sweep  away  the 
growth  of  judicial  decisions.  In  quite  a  similar  manner  the 
Parliament  by  this  salutary  Act  of  1881  (44  &  45  Vict.  c.  60,  s.  4) 
allows  at  the  outset  an  inquiry  into  the  bona  fides  of  the  public 
journalist,  and  shields  him  from  a  trumped  up  charge  of  sedition 
when  he  is  merely  impeaching  the  reprehensible  conduct  of  State 
servants.  This  might  be  urged  even  by  a  literal  interpretation 
of  the  section,  but  in  remedial  measures  a  large  and  liberal  con- 
struction is  always  given.  No  matter  to  what  anomaly  or 
apparent  absurdity  an  Act  may  lead,  it  must  not  be  narrowed 
when  it  gives  a  remedy.  But  there  is  really  no  absurdity  here. 
Before  Lord  Campbell's  Act  (6  &  7  Vict.  c.  96),  in  cases  of 
application  for  criminal  informations,  the  Court  of  Queen's  Bench 
required  from  the  prosecutor  an  affidavit  that  he  entered  the  court 
innocent  of  the  matters  charged  against  him  in  the  libellous 
production.  Why  not  treat  the  State  similarly?  If  State 
officials  break  the  law,  and  for  that  a  fair  critic  attacks  them,  why 
should  they  have  the  power  of  gagging  inquiry  by  introducing  a 
general  word  like  "  seditious  "  to  change  the  substantive  nature 
of  the  offence  ?  This  is  the  Isist  lurking  place  of  indefiniteness 
in  English  law.  The  policy  of  the  law  requires  that  the  charges 
brought  should  be  clear  and  well  defined.  What  is  sedition? 
Every  judgment  gives  a  different  definition  of  it.  It  is  the  jury 
who  will  have  to  decide  it,  but  not  until  the  very  last  stage  of 
the  proceedings.  We  are  charged  with  it  at  the  outset,  but 
what  the  jury  will  have  to  pronounce  upon  at  the  end  should 
surely  not  take  aw%y  our  rights  at  the  very  threshold.  Is  it  not 
unreasonable  to  argue  that  Parliament,  having  the  decision  in 
Duffy's  case  before  them,  deliberately  relieved  subjects  from  such 
an  inconvenient,  not  to  say  oppressive  procedure,  and  the  court, 
by  so  interpreting  it,  will  follow  the  analogy  of  the  judges  who 
interpreted  Fox's  Act  as  repealing  the  long  list  of  cases  from 
Tutchin's  case  (14  State  Tr.  1095)  to  Shipley^s  case  (3  T.  R. 
428,  a),  which  grew  from  an  abstract  decision  like  that  in 
Duffy's  case,  and  which  therefore  closely  resembled  the  mischief 
which  the  Act  of  1881  was  intended  to  remove. 

Mat,    L.CJ. — I  think    that    this  application    ought  to  be 
refused.     The  law   on  the    subject  is   clear.      Prior  to   Lord 
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Campbeirs  Act  (6  &  7  Viot.  o.  99),  in  a  civil  action  for  libel.      Ex  parte 
it  was  competent  for  the  defendant  to  aver  the  truth  of  the     ^'Bribic. 
matter  alleged,  and  the  plaintiff  it  was  held  could  not  recover        isss. 
damages  in  respect  of  charges  brought  agaiust  him,  the  truth        .-; —  , 
of  which  was  established.     In  the  case  of  criminal  proceedings  ^j^^"^/^^' 
for  libel  the  law  was  otherwise ;  upon  a  trial  in  a  criminal  court  be/ore  magis- 
proof  of  the  truth  of  the  libel  formed  no  defence ;  on  the  contrary       trates. 
it  was  said  the  greater  the  truth  the  greater  the  libel.     The  Act 
of  6  &  7  Vict,  c,  96  (commonly  called  Lord  Campbell's  Act), 
was  passed,  and  provided  that,  subject  to  certain  conditions,  it 
should  be  competent  for  a  traverser  prosecuted  for  defamatory 
libel   by  way  of  defence  to   establish,   first,    that    the    matter 
charged  was  true ;  and  second,  that  it  was  for  the  public  benefit 
that  it  should  be  published.     In  the  case  of  Reg.  v.  Duffy  (9  Ir. 
L.  Bep.  329),  decided  iu  the  year  1846,  this  court,  then  con- 
sisting of  very  eminent  judges,  Blackbume,   L.C.J.,  Burton, 
Crampton,  and  Perrin,  JJ.,  unanimously  came  to  the  conclusion 
that  Lord  Campbell's  Act  had  no  application  to  seditious  libels, 
but  to  defamatory  libels  on  private  persons  only.     Lord  Chief 
Justice  Blackbume  says  in  his  judgment,  at  page   333 :  '^  It 
requires  very  little  consideration  to  see  that  a  provision  of  this 
sort  would  not  apply   to  libels,  seditious  or  blasphemous.     It 
only  makes  the  truth  of  the  facts  a  justification  where  it  is  for 
the  public  benefit  such  facts  should  be  published,  and  it  enables 
the  party  to  plead  such   justification  if  it  were  for  the  public 
benefit.     But  no  person   can  assert  that  it  is   for   the  public 
benefit  to   publish  a  matter   blasphemous    or   seditious.''     The 
court   accordingly  decided   that  Lord  Campbell's  Act   had  no 
application  to  seditious  libels.     That  decision  appears  to  be  a 
very   sound   one.     At   any  rate  it    is  binding   on   this   court. 
Recently  a  case  occurred  in  England  of  a  prosecution   for  a 
defamatory  libel  upon  an  individual,  and  the  magistrate  before 
whom  the  case  came  upon  an  application  to  take  informations 
declined  to  receive  evidence  of  justification  such  as  would  have 
come  within  the  scope  of  Lord  Campbell's  Act.    This  was  the  case 
of  Beg.  Y.  Garden  (5  Q.  B.  Div.  1 ;  14  Cox  C.  C.  359).    The  Queen's 
Bench  Division  held  that  the  magistrate  had  no  jurisdiction  to 
receive  evidence  of  the  truth  of  the  libel,  inasmuch  as  his  function 
was  merely  to  determine  whether  there  was  such  a  case  against  the 
accused  as  ought  to  be  sent  for  trial,  and  a  defence  based  on  the 
truth  of  the  libel  under  Lord   Campbell's  Act  could  only  be 
inquired  into  at  the  trial  npon  a  special  plea  framed  in  accordance 
with  sect.  6  of  that  Act.     Subsequently  the  Act  44  &  45  Vict. 
c.  80,  was  passed,  whether  or  not  in  consequence  of  that  decision 
it  is  hard  to  say,  the  4th  section  of  which  was  relied  on  by  counsel 
for  the   present  applicant.     This  clause  provides  that  on  the 
hearing   of  a  charge  before  a  court  of   summary  jurisdiction 
against    the  proprietor   of   a  newspaper  for  a  libel  published 
therein  the  court  may  receive  evidence  as  to  the  publication  being 
for  the  public  benefit^  and  as  to  the  matters  charged  by  the  libel 
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Ex  parte     being  true,  and  as  to  any  matter  which  under  that  or  any  other 
^^""^'     Act  or  otherwise  might  be  given  in  evidence  by  way  of  defence 
1888.        by  the  person  charged  on  his  trial  on  indictment ;  and  the  court, 
'—         if  of  opinion,  after  hearing  such  evidence  that  there  is  a  strong 
—  Srf^(»  or  probable  presumption  that  the  jury  on  the  trial  would  acquit 
before  magts-  the  person  charged,  may  dismiss  the  case.     This  provision  seems 
trates,       not  unreasonable.     A  person  brought  before  magistrates,  against 
whom  it  is  sought  to  take  informations  may  be  able  in  the  first 
instance  to  make  a  conclusive  case  showing  that  he  ought  to  be 
acquitted  by  a  jury,  and  in  such  a  case  it  may  be  right  to  dispose 
of  the  case  upon  the  preliminary  inquiry.     But  if  it  be  the  law, 
as  I  apprehend   it  is,  that   no  such  matter  could  be  given  in 
evidence  under  Lord  Campbell^s  Act  at  the  trial  so  as  to  entitle 
the  person  to  an  acquittal  it  would  seem  perfectly  idle,  and  worse 
than  idle,  to  command  the  magistrates  in  a  case  of  seditious  libel 
which  the  present  was  assumed  to  be,  to  receive  evidence  of  the 
truth  of  the  matter  and  that  the  publication  of  it  was  for  the 
public  benefit.     The  whole  of  such  evidence  would  be  inadmis- 
sible at  the  trial  if  the  decision  in  the  case  of  Beg.  v.  Duffy  (9 
Ir.  L.  Bep.  329)  were  a  sound  one.     The  court  considers  Uiat 
that  decision  ought  to  be  followed  in  its  consequences,  and  that 
it  would  be  most  improper  to  issue  a  mandamus  directing  the 
magistrate  at  this  preliminary  stage  to  receive  evidence  which  at 
the    trial  would  be    inadmissible.       We   therefore    refuse  the 
application. 

Lawson,  J. — Counsel  who  has  brought  forward  this  motion  has, 
perhaps  wisely,  not  favoured  the  court  with  any  statement  of 
what  the  libel  was  which  was  the  subject-matter  of  the  applica- 
tion. We  can,  therefore,  only  take  the  description  of  it  which 
is  given  in  the  affidavit  upon  which  the  application  was  grounded, 
which  is,  that  it  was  "  a  seditious  libel  for  the  purpose,  and  with 
the  intent  of  bringing  the  government  of  the  country  and  the 
administration  of  the  law  into  hatred  and  contempt,  and  in 
order  to  excite  hostility  against  the  same,  and  for  the  further 
purpose  of  disturbing  the  peace  of  the  country,  and  raising 
discontent  and  disaffection  amongst  the  Queen^s  subjects.'^  The 
court  is  gravely  asked  to  give  a  mandamus  requiring  the  magis- 
trate to  receive  evidence  for  the  purpose  of  proving  that  it  was 
for  the  public  benefit  that  a  libel  should  be  published  with  the 
intention  of  bringing  the  government  of  the  country  and  the 
administration  of  the  law  into  hatred  and  contempt,  and  of 
exciting  hostility  against  the  same.  I  think  we  need  not  go  into 
anything  more  in  order  to  show  that  a  more  unfounded  applica- 
tion never  was  brought  before  a  court  of  justice. 

Application  refused. 
Solicitor  for  Mr.  O^Brien,  M.  Mealy. 
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HOUSE    OF   LORDS. 

December  6,  7,  and  13,  1882. 

(Before  Lords  Biacebubn,  Watson,  Bbakwell,  and  Fitzgebald.) 

Mews  v.  The  Queen,  (a) 

on  appeal  from  the  coubt  op  appeal  in  enoland. 

Maintenance  of  criminal  lunatic — Prison  Ad,  1877  (40  8f  41  Vict. 

c.  21),  88.  4  and  57. 

The  effect  of  sect.  4  of  the  Prison  Act,  1877,  is  to  transfer  the 
UdbiUty  for  the  maintenance  of  a  criminal  lunatic  from  the 
county  to  the  Consolidated  Ftmd. 

Judgment  of  the  Oowrt  of  Appeal  reversed. 

THIS  was  an  appeal  from  a  judgment  of  the  Court  of  Appeal 
(Lord  Selbome,  L.C.,  Lord  Coleridge,  L.C.J.,  and  Brett, 
L.J.),  reported  in  6  Q.  B.  Div.  47,  and  43  L.  T.  Rep.  N.  S.  403, 
affirming  on  appeal  a  decision  of  the  Queen's  Bench  Division 
(Denman,  J.  and  Pollock,  B.)  making  absolute  a  rule  for  a  man- 
damus  to  two  justices  of  the  county  of  Surrey  to  make  an  order 
on  the  treasurer  of  the  county  for  the  maintenance  of  a  prisoner 
who  had  become  insane,  pursuant  to  the  statutes  3  &  4  Vict.  c. 
54,  s.  2,  and  27  &  28  Vict.  c.  29,  s.  2. 

The  justices  had  refused  to  make  such  order,  contending  that 
the  liability  for  the  maintenance  of  the  lunatic  was  removed  by 
the  Prisons  Act,  1877  (40  &  41  Vict.  c.  21). 

The  Solicitor-Oeneral  (Sir  F.  Herschell,  Q.C.)  and  Baggallay 
appeared  for  the  appellants. 

The  Attomey-Oeneral  (Sir  H.  James,  Q.C.)  Poland,  and  A.  L. 
Smith  for  the  respondent. 

The  argument  turned  on  the  wording  of  the  sections  of  the 
Acts  of  Parliament  which  are  set  out  in  the  reports  in  the  court 
below,  and  also  in  the  judgment  of  their  Lordships.  The  follow- 
ing cases  were  referred  to :  {Mullins  v.  Treasurer  of  Surrey,  7 
App.  Cas.  1 ;  45  L.  T.  Rep.  N.  S.  625 ;  Prison  Commissioners  v. 
Corporation  of  Liverpool,  5  Q.  B.  Div.  332 ;  42  L.  T,  Rep. 
N.  B.  8380 

At  the  conclusion  of  the  argument  their  Lordships  took  time 
to  consider  their  judgment. 

Dec.  13. — Their  Lordships  gave  judgment  as  follows  : 

Lord  Blacebubn. — ^My  Lords  :  In  i£is  case  a  rule  was  obtained 
for  a  m^indamus  to  the  appellants,  two  justices  of  the  county  of 
Surrey,  commanding  them  to  proceed  to  hear  and  determine^ 

(a)  Reported  by  0.  E.  Maldim,  Eaq.,  Barrister-at-Lft w. 
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Mkwb       pursuant  to  the  statutes  in  that  behalf,  the  matter  of  an  applica- 

The  Qubbn    *^^^  ^^^  *^  order  on  the  treasurer  of  the  county  of  Surrey  for 

'   the  maintenance  of  Mary  Bray,  a  lunatic  confined  in  the  Surrey 

1882.        Lunatic  Asylum.     Mary  Bray  was  convicted  of  felony  in  1879, 
PrisonTAct    ^^^  ^*®  Sentenced  to  imprisonment  in  the  House  of  Correction 
1877— cw  o/^t  Wandsworth,  in  the  county  of  Surrey.     While  undergoing 
maintenance  o/her  Sentence  she  became  insane,  and  was,   by  order  of  the 
mmW*      Secretary  of  State,  made  under  the  provisions  of  the  27  &  28 
Vict.  c.  29,  amending  the  3  &  4  Vict.  c.  59,  removed  from  the 
prison  to  the  County  Lunatic  Asylum.      Mary  Bray  had  no 
settlement  in  England,  and  no  property  applicable  to  her  main- 
tenance.    The  provision  in  the  2nd  section  of  3  &  4  Vict.  c.  54, 
is  that  in  such  a  case  ^'  two  justices  shall  make  an  order  upon 
the  treasurer  of  the  county,  borough,  or  place  where  such  persons 
shall  have  been  imprisoned,"  to  pay  "  all  reasonable  charges  for 
inquiring  into  such  persons^  insanity,  and  for  conveying  him  or 
her  to  such  county  lunatic  asylum  or  receptacle  for  insane  persons, 
and  to  pay  such  weekly  sum  as  they  or  any  other  two  justices 
shall,  by  writing  under  their  hand,  direct  for  his  or  her  main- 
tenance in  such  asylum  in  which  he  or  she  shall  be  confined." 
The  appellants  did  not  dispute  that  they  were  bound  to  make  the 
order  unless  the  Prisons  Act,  1877,  made  a  difference.     They 
maintained  that  by  that  Act  these  expenses  were  to  be  defrayed 
out  of  moneys  to  be  provided  by  Parliament.     And  if  they  were 
right  in  this  contention  it  necessarily  followed  that  they  were  no 
longer  to  make  an  order  on  the  treasurer  of  the  county  to  pay 
those  expenses,  that  portion  of  the  Act  of  3  &  4  Vict,  being 
abrogated  by   subsequent  inconsistent    legislation,   though   the 
Act  was  not  repealed.     The  answer  to  the  question  thus  raised 
depends  on  the  construction  of  a  very  ill-penned  Act  (40  &  41 
Vict.  c.  21),  and  chiefly  upon  that  of  two  sections,  the  4th  and 
57th.     The  Queen^s  Bench  Division  made  the  rule  absolute,  and 
the   Court  of  Appeal  affirmed  their  decision  on  the  8th  day  of 
November,  1880,  giving  a  very  short  judgment,   reported  in 
6  Q.  B.  Div.  47,  and  43  L.  T.  Eep.  N.  S.  403.   Shortly  afterwards, 
on  the  7th  day  of  December,  1880,  the  case  of  Mullins  v.  The 
Treasurer  of  8v/rrey  came  before  the  Court  of  Appeal,  and  in  that 
case  an  elaborate  judgment  was  pronounced  as  to  the  construction 
of   the  Prisons    Act  1877,  with  reference  to    expenses   of  a 
different  kind,    which    it    was    held   were    no    longer    to    be 
borne  by  the  treasurer  of  the  county    (6  Q.  B.  Div.  156 ;  43 
L.   T.   Rep.   N.    S.  786 ;   14   Cox   C.    C.  534) ;   and  that  was 
affirmed  in  this  House  (7  App.  Cas.  1 ;  45  L.  T.   Rep.   N.  S. 
625  ;  15  Cox  C.  C.  9).     The  Court  of  Appeal  had  no  power  to 
overrule  the  decision  in  Mews  v.  The  Queen,  and,  as  two  of  the 
members  of  the  court  were  the  same,  I  think  they  cannot  have 
forgotten  their  former  decision,  and  must  have  thought  that  the 
two  decisions  could  well  stand  together,  but  they  do  not  explain 
how  they  were  different.     In  this  House  Mews  v.  The  Queen  was 
not  cited  or  considered  at  all.     Now,  when  the  question  comes  to 
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be  decided^   I  Uiink   (not  certainly  without  great  doubt  and       ^^^* 
difficulty^  but  with  as  much  certainty  as  can  ever  be  felt  in  con-   ipo^  Quebn. 

Btruing  such  draftsmanship  as  that  in  40  &  41  Vict.  c.  21)  that        

the  meaning  of  the  enactments  is  what  the  appellants  contend  for^  ^^^^' 
and  consequently  that  the  rule  should  have  been  discharged^  and.  Prisons  Act, 
therefore,  that  this  appeal  must  be  allowed.  I  think  that  the  1877— Cos;  oj 
decision  in  MuUins  v.  The  Treasurer  of  Surrey  decides  that,  not-  ^^J^^^^  ^^' 
withstanding  the  very  awkward  way  in  which  the  word  ''  therein*'  criminais, 
is  inserted  in  sect.  4,  the  enactment  is  not  confined  to  the  mainte- 
nance of  prisoners  while  actually  in  the  prison,  and  further  that 
when  it  is  established  that  the  expenses  are  such  as  fall  within 
the  description  of  maintenance  of  a  prisoner  as  defined  in  sect. 
57,  they  are  brought  within  the  phrase  "  as  would  if  this  Act  had 
not  been  passed  have  been  payable  by  a  prison  authority,*'  if 
they  were  such  as  would  have  been  payable  by  the  treasurer  of 
the  place  to  which  the  prison  belonged,  and  for  which  the  prison 
authority  acted.  And  consequently,  if  the  expenses  now  in 
question  are  within  the  definition  of ''  maintenance  of  a  prisoner,*' 
they  were  formerly  payable  by  the  prison  authority.  The  question 
therefore  is,  as  it  seems  to  me,  reduced  to  this,  whether  the 
lunatic  still  detained  under  her  sentence,  and  not  entitled  to  her 
discharge,  though  she  becomes  sane,  but  relieved  from  suffering 
punishment,  is  while  she  is  insane  within  the  meaning  of  sect.  57, 
''a  prisoner  in  custody,  and  in  a  place  of  confinement."  I  do  not 
doubt  that,  in  the  ordinary  sense  of  the  words,  all  these  things 
are  true  of  her  case.  This  is  fortified  by  the  language  of  27  & 
28]Yict.  s.  21,  where  such  a  lunatic  is  spoken  of  as  being  in 
custody,  but  I  put  no  more  stress  on  this  than  as  showing  that 
such  is  the  natural  language  to  use  in  such  a  case.  I  therefore 
move  that  this  appeal  be  allowed,  with  costs,  and  that  the  rule 
appealed  against  should  be  discharged. 

Lord  Watson  concurred. 

Lord  Bbamwsll. — ^My  Lords :  If  I  thought  that  the  considera- 
tion on  which  I  have  founded  my  opinion  in  this  case  had  been 
f  resent  to  the  minds  of  those  whose  judgment  is  appealed  from, 
should  entertain  the  greatest  doubt  as  to  the  soundness  of  that 
opinion.  As  it  is,  I  am,  with  great  hope  that  I  am  right,  com- 
pelled to  say  that  I  cannot  agree  with  that  judgment.  I  advise 
your  Lordships  to  allow  this  appeal.  One  would  think  that 
when  the  local  prisons  were  taken  from  the  prison  authorities 
they  would  be  relieved  of  their  expense.  No  doubt  it  might 
have  been  otherwise  provided,  but  one  would  certainly  suppose 
that,  if  the  bulk  of  those  expenses  was  undertaken  by  the  State, 
the  whole  would  be,  and  I  am  at  a  loss  to  see  why  the  expenses 
of  a  criminal  pauper  lunatic,  and  no  other,  should  continue  to  be 
borne  by  the  prison  authorities.  It  seems  to  me  that  the  Legis- 
lature has  enacted  what,  as  I  say,  I  should  expect,  because  it 
seems  to  me  that  the  words  in  sect.  57,  "  or  otherwise,"  are  not 
to  be  read  in  connection  with  ''place  of  confinement,"  but 
generally  with  the  whole  sentence— thus,  expenses  of  "  food,  &o., 
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Mewb       or  otherwise/'    I  think  so  as  a  mere  matter  of  oonstraction,  bat  I 
The  Qujoiif    ^^'^"^  ^^  *^^  because  otherwise  many  expenses^  which  doabtless 

'   are  to  be  borne  by  funds  to  be  provided  by  Parliament^  are  not 

1882.       provided    for,  the   doctor  and  medicines,  burial,  the  chaplain, 
Pri^^^^    materials  for  prisoners  to  work  on,  tools,  &c.     If  so,  there  seems 
IS77— Coat  o/^o  difficulty  in  saying  that  the  expenses   now  in  question  are 
maintenance  of  within  the  enactment,  because  it  is  clear  by  the  interpretation 
JinUnaU     ^^^^^f  *^^  ^^^  been  decided  by   this  House,  that  "  prisoner " 
does  not  exclusively  mean  a  person  who  at  the  time  spoken  of  is 
in  prison,  but  it  means  a  prisoner  as  interpreted — ^viz.,  a  person 
who  has  been  committed,  &o,    I  should  come  to  the  same  con- 
clusion if  the  words  "or  otherwise**  were  limited  to  a  "place 
of  confinement,''  for,  as  I  have  said,  this  lunatic  is  a  "  prisoner  " 
as  interpreted.    Then,  as  to  the  first  item — namely,  the  expense 
of  the  inquiry  as  to  the  prisoner's  sanity — I  think  the  argument 
of  the  Solicitor-General  irresistible — ^viz.,  that  if  the  prisoner  is 
not  found  a  lunatic  the  expense  of  the  inquiry  must  be  borne  by 
the  Consolidated  Fund,  and  it  cannot  have  been  intended  other- 
wise when  the  prisoner  is  so  found.     Then,  the  conveyance  is 
clearly  to   a   place    of  confinement,  "  or    otherwise "    if   those 
words  are  so  limited,  and  the  food  is  undoubtedly  within  sect. 
57.    Now,  what  is  the  objection  to  this  ?     It   is  said  that  it 
would  be  piecemeal   legislation.     Now,   to   my   mind,   that    is 
precisely  what  it  is  not;  on  the  contrary,  the  construction  of 
the  Crown  makes  piecemecJ    legislation.     On  the  construction 
I  submit,  the  Legislature  has  dealt  with  all  expenses  to  which 
the  prison  authority  as  such  is  liable.     It  has  not  dealt  with  all 
cases  of  lunatics,  nor  with  all   county  expenses,  because   the 
subject-matter  of  the  legislation  was  not  lunatics  generally,  nor 
county  expenses,  but  prisons.     But  then  some  objection  is  taken, 
which,   I  honestly  confess,  I  do  not  understand,  to  the  efifect 
that  there  will  be  no  machinery    for    getting  those    expenses 
from  the  estate  of  the  lunatic  or  his  parish,  and  that  a  petition 
of  right  against  the  Crown  will  be  necessary  to  get  the  expenses 
which  may  be  incurred.     I  cannot  see  that  the  machinery  that 
existed  before  will  not  continue.     If  not,  so  much  the  worse  for 
the  Consolidated  Fund.     It  is  not  a  reason  for  misconstruing 
the  Act.      As  to  the  petition  of  right    objection,    it    is    not 
.   practical.     The  Secretaiy  of  State  will  do  his  duty  or  will  have 
to  pay  ready  money.     Moreover,  your  Lordships,  have  already 
disregarded  this  objection.     As  to  the  judgments  delivered  in  the 
court  below,  I  think  it  right  to  make  some  respectful  comments. 
It  is  said  that  this  is  not  strictly  an  expense  paid  by  the  justices 
as  a  prison  authority,  because  it  is  not  an  expense  incurred  on 
the  part  of  or  by  persons  who  are  being  treated  in  prison.     But 
if  I  am  right  in  my  application  of  the  interpretation  clause  as 
to  a  prisoner,  the  statute  is  not  limited  to  expenses  incurred  in  a 
prison.     It  is  said  that  the  Act  of  1877  is  not  inconsistent  with 
the  prior  Act,  and  that  it  is  still  in  force.     But  this  is  to  beg 
the  question.     If  it  provides  for  a  new   mode  of  paying   the 
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expenses,  it  abrogates  the  former  on   a  well-known  principle.       Mewb 
To  say  that  the  statate  deals  with  the  whole  question  of  prisons   rp^,  quebn. 

and  prisoners^  leaving  the  criminal  lunatics  aside^  is  really  to  say        

that  it  does  not  deal  with  the  whole  question  of  prisoners^  as  it        18B^. 
omits  to  deal  with  lunatic  prisoners.     I  think  that  it  is  unreason-   PriaonMAct 
able  to  read  the  statute  of  1877  as  applicable  only  to  the  case  of  un^Cost  'of 
prisoners  who  remain  sane.     Its    language    is    comprehensive  maintenance  of 
enough  to  include  all  prisoners^  and,  if  I  am  right,  the  reason  of     ^^^^is, 
the  thing  is  this — that  it  should  do  so.     In  the  Queen's  Bench 
Division  the  decision  proceeded  mainly  on  the  ground  that  the 
lunatic  was  not  a  prisoner.     On  this  I  have  already  expressed 
my  opinion.     I  advise  your  Lordships  to  allow  this  appeal. 

Lord  Fitzgerald  concurred. 

Appeal  allowed — Rule  discharged  with  coats. 

Solicitor  for  the  appellants,  H.  H,  Smallpiece. 

Solicitor  for  the  respondent,  Solicitor  to  the  Treasury. 


COURT  OP  APPEAL. 

Thursday,  July  13,  1882. 
(Before  Jbsssl,  M.B.,  Bbett  and  Cotton,  L.JJ.) 

Reo.  v.  Weil,  (a) 

Extradition — '^Apprehension*^ — Detention  of  person  already  in 
custody — Extradition  Ad,  1870,  s.  8 — Court  of  Appeal — Juris- 
diction — Habeas  Corpus — Judicature  Act,  1873,  ss.  19,  47. 

Where  a  fugitive  criminal  is  arrested  without  a  warrant,  he  may 
he  detained  in  custody  for  an  offence  coming  within  the  Act  on  a 
warrant  for  his  apprehension  under  sect,  8  of  the  Extradition 
Act,  1870,  as  the  word  *' apprehension''  in  that  section  includes 
*'  detention" 

Qu<ere,  wliether,  having  regard  to  the  provisions  of  the  Judicature 
Acts,  the  Court  of  Appeal  has  jurisdiction  to  hear  an  appeal 
from  the  refusal  of  a  divisional  court  to  issvs  a  writ  of  habeas 
corpus  in  such  a  case, 

JACOB  WEIL  on  his  arrival  on  the  25th  day  of  May,  1882,  at 
Queenstown,  Ireland,  in  the  ship  Servia,  from  the  United 
States  of  America,  was  arrested    before  he  landed  by   James 

(a)  Reported  by  W.  0.  Bus,  Esq.,  Barriater-at-Law. 
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Hso.        Maguire^  an  Irish  police  constable^  on  a  charge  of  having  com- 
y^'  mitted  a  forgery  at  New  Torfc.     The  arrest  was  made  without 

any  warranty  on  the  receipt  of  a  telegram  from  George  Kendal,  a 

1882.        private  inqairy  agent  in  London,  who  had  received  a  telegram 
Exiraditio  —  ^^om   a   private  detective   office  in    New    York,    stating    that 
Onginaiamst  Weil  had,  on  the  24th  day  of  May,   been  indicted  there  for 
without      forgery. 

warrant  ipj^^  prisoner  was  then  taken  before  Mr.  Starkie,  the  resident 
magistrate  at  Qaeenstown,  who  committed  him  for  farther 
examination  by  a  warrant  addressed  to  the  sub-inspector  of  the 
Royal  Irish  Constabulary. 

On  the  28th  day  of  May  the  prisoner  was  brought  up  for 
further  examination,  when  the  depositions  of  Kendal  and 
Maguire  were  taken,  and  the  magistrate  reported  the  arrest  to 
Sir  William  Harcourt,  the  Secretary  of  State  for  the  Home 
Department. 

On  the  31st  day  of  May  the  magistrate  issued  a  warrant  for 
the  conveyance  of  the  prisoner  to  London,  and  taking  him  before 
the  chief  magistrate  at  Bow-street,  to  show  cause  why  he  should 
not  be  surrendered  under  the  Extradition  Act,  1870  (33  &  34 
Vict.  c.  52). 

On  the  2nd  day  of  June  the  prisoner  was  brought  before  Sir 
James  Ingham,  the  chief  magistrate  at  Bow-street,  and  was 
remanded  till  the  8th  day  of  June.  On  that  day  he  was  again 
remanded  till  the  15th  day  of  June,  on  which  day  he  was  broaght 
up  and  again  remanded  till  the  22nd.  Sir  James  Ingham  then 
reported  the  matter  to  the  Home  Secretary. 

On  the  19th  day  of  June  the  Home  Secretary  issued  an  order 
addressed  to  the  chief  magistrate,  stating  that,  in  pursuance  of 
the  Extradition  Acts  of  1870  and  1873  a  requisition  had  been 
made  to  him  by  Mr.  J.  B.  Lowell,  the  diplomatic  representative 
of  the  United  States  of  America,  for  the  surrender  of  Weil,  and 
requiring  that  magistrate  to  proceed  in  conformity  with  the  pro- 
visions of  those  Acts. 

On  the  22nd  day  of  June  the  prisoner  was  brought  up  at  Bow- 
street  for  further  examination,  when  it  was  objected  by  his 
counsel  that  he  was  illegally  in  custody,  because  he  had  been 
arrested  without  any  information  or  complaint  being  made  and 
without  any  warrant.  Sir  James  Ingham  expressed  an  opinion 
that  the  error  (if  any)  was  rectified  by  the  order  of  the  Home 
Secretary,  and  issued  a  warrant  for  the  prisoner's  apprehension. 
The  warrant  was  read  over  to  the  prisoner  whilst  in  the  dock, 
and  on  the  29th  day  of  June  the  magistrate  issued  a  warrant  for 
the  prisoner's  committal,  which  was  in  the  form  in  the  second 
schedule  to  the  Extradition  Act,  1870.  This  warrant  was  not 
addressed  to  any  particular  constable  by  name,  but  was  in  blank. 
Under  it  the  prisoner  was  lodged  in  ClerkenweU  prison. 

Application  was  made  on  the  10th  day  of  July  on  his  behalf  to 
the  Queen's  Bench  Division  for  a  writ  of  habeas  corpus. 

Mead  appeared  for  the  prisoner. 
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The  Divisional  Court  (Lord  Coleridge,  L.C.J,  and  Field,  J.)         Rm. 
refused  the  application.  ^^'l^^ 

The  prisoner  appealed.  

W.  0.  Harrison,  Q.C.  for  the  appellant. — ^There  has  been  irre-        ^^'^82. 
gularity  in  the   proceedings  throughout.      The    prisoner  ^^  ^xiraduion-^ 
originidly  arrested  without  any  warrant,  which  was  illegal,  and  Original anest 
the  magistrate  did  not  issue  a  warrant  for  the  '^  apprehension  "       without 
of  the  prisoner  within  the  meaning  of  sect.  8,  sub-sect.  1  of  the      ^'^^'^rrant. 
Extradition  Act^  1870,  (a)  for  the  prisoner  was  then  in  custody. 
If  a  prisoner  is  illegally  in  custody  he  must  be  liberated  before  ho 
can  be  properly  apprehended  under  the  statute.     The  evidence 
before  the  magistrate  was  not  sufficient  to  justify  him  in  issuing  a 
warrant  at  all,  even  if  he  had  issued  a  proper  one.     [Bbett, 
L.J. — ^Does  an  appeal  lie  in  such  a  case  ?     Is  not  this  a  criminal 
matter  ?    Jessbl,  M.R.  referred  to  the  Judicature  Act,  1873,  ss. 
19,  47.]     This  is  not  a  criminal  matter.     It  resembles  a  case  of 
prohibition.     Appeals  are  allowed  in  those  cases.     The  Court  of 
Appeal  discharged  a  prisoner  in  E^  parte  Bale  (43  L.  T.  Bep. 
N.  S.  769 ;  6  Q.  B.  Div.  376),  and  it  can  issue  a  habeas  corpus. 
[Jessbl,  M.R. — If  an  appeal  lies.]     The  appellant  says  that  he  is 
not  a  criminal.     This  is  a  question  of  the  liberty  of  the  subject. 
The  proceedings  are  entirely  collateral.     [Jessbl,  M.R. — We  will 
reserve  this  point.     I  do  not  see  how  we  can  determine  it  till  we 
know  more  about  the  case.]     The  requisition  which  the  Home 
Secretary  made  was  not  in  the  form  in  the  schedule  to  the  Act. 
The  magistrate  was  not  required  or  authorised  to  issue  a  warrant 
for  the  apprehension  of  the  prisoner,  but  only  '^  to  proceed  in 
conformity  with  the  provisions  of  the  Acts.''     The  warrant  of 

(a)  Sect  7  of  the  Extradition  Act»  1870,  provides  that : 

A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any  foreign  State,  who  is  in 
or  suspected  of  being  in  the  United  Kingdom,  shall  be  made  to  a  Secretary  of  State 
by  some  person  recognised  by  the  Secretary  of  State  as  a  diplomatic  representative  of 
that  foreign  State.  A  Secretary  of  State  may,  by  order  under  his  hand  and  seal, 
signify  to  a  police  magistrate  that  such  requisition  has  been  made,  and  require  him  to 
issue  his  warrant  for  the  apprehension  of  the  fugitive  criminal. 

If  the  Secretary  of  State  is  of  opinion  that  the  offence  is  one  of  a  political 
character,  he  may,  if  he  think  fit,  refuse  to  send  any  suoli  order,  and  may  also  at  any 
time  order  a  fugitive  criminal  accused  or  convicted  of  such  offence  to  be  discharged 
from  custody. 

Sect  8  provides  that : 

A  warrant  for  the  apprehension  of  a  fugitive  criminal,  whether  accused  or  convicted 
of  crime,  who  is  in,  or  suspected  of  being  in,  the  United  Kingdom,  may  be  issued : 

(1.)  By  a  police  magistrate  on  receipt  of  the  said  order  of  the  Secretary  of  State, 
and  on  such  evidence  as  would,  in  his  opinion,  justify  the  issue  of  the  warrant  if  the 
crime  had  been  committed  or  the  criminal  convicted  in  England  ;  and 

(2.)  By  a  police  magistrate,  or  any  justice  of  the  peace  in  any  part  of  the  United 
Kingdom,  on  such  information  or  complaint  and  such  evidence  or  after  such 
proceedings  as  would,  in  the  opinion  of  the  person  issuing  the  warrant,  justify  the 
issue  of  a  warrant  if  the  crime  had  been  committed  or  the  criminal  convicted  in  that 
part  of  the  United  Kingdom  in  which  he  exercises  jurisdiction. 

Any  person  issuing  a  warrant  under  this  section  without  an  order  from  a  Secretary 
of  State  sbaU  forthwith  send  a  report  of  the  fact  of  such  issue,  together  with  the 
evidence  and  information  or  complaint,  or  certified  copies  thereof,  to  a  Secretary  of 
State,  who  may,  if  he  think  fit,  order  the  warrant  to  be  cancelled  and  the  person  who 
has  been  apprehended  on  the  warrant  to  be  discharged. 


192  CRIMINAL  LAW  CASES. 

Rbo.        committal  ought  to  have  been  addressed  to  some  constable  by 
^'  name^  in  order  to  make  it  regular. 

.'  Jbssel,  M.R. — There  will  be  a  serious  question  to  be  con- 

1882.       sidered  at  some  time^  if  the  case  should  ever  arise^  whether^ 
^    ~t:       havinff  re&rard  to  the  provisions  of  the  Judicature  Acts,  the 
Original  arrest  court  has  junsdictiou  to  entertain  an  appeal  from  a  divisional 
without      court  in  a  case  like  the  present.    The  question  whether  we  have 
warrant,     jurisdiction  depends  on  a  very  careful  consideration  of  various 
sections  of  the  Acts^  and  it  is  far  too  serious  and  grave  a  matter 
for  me  to  give  an  opinion  upon  it  off-hand.     If  it  were  necessary 
to  decide  it^  I  should  take  time  to  consider  it^  and  I  should 
require  to  hear  further  argument.    For  the  purpose  of  deciding 
the  present  case^  I  will  assume  that  we  have  the  jurisdiction. 
But  it  does  not  appear  to  me  that  the  only  objection  to  the 
prisoner's  committal  which  can  be  fairly  argued  is  of  such 
weight  as  to  justify  us  in  interfering  by  granting  a  haheas  corpus. 
The  question  turns  upon  the  proper  construction  of  sect.  8  of  the 
Act  of  1870.    In  the  present  case  the  applicant  was  accused  of 
committing  forgery  in  the  United  States.    He  was  arrested  on 
board  a  steamer  at  Queenstown  Ebrbour  by  an  Irish  police 
constable  without  any  warranty  and  was  brought  before  a  magis- 
trate there^  who  then  issued  a  warrant  ordering  his  detention  in 
prison;  after  further  inquiry  he  issued   another  warrant  for 
taking  the  prisoner  before  the  chief  magistrate  at  Bow-street^ 
who  then  reported  the  arrest  to  the  Secretary  of  State  for  the 
Home  Department.    The  prisoner  having  been  brought  before 
Sir  James  Ingham^  the  chief  magistrate^  he  directed  the  usual 
reference  to  the  Secretary  of  State^  and  within  the  time  limited 
by  the  Act  he  received  a  requisition  &om  the  Secretary  of  State 
requiring  him  to  proceed  in  conformity  with  the  Act.    A  warrant 
was  then  issued  for  the  prisoner's  apprehension ;  afterwards  an 
order  was  made  for  his  committal.    All  the  proceedings  were 
strictly  regular^   with  this  exception^  that   the   prisoner    was 
originally  arrested  without  any  warrant ;  and  the  whole  objection 
is  this^  that  the  Irish  magistrate's  warrant  was  not  a  warrant  for 
the  "  apprehension  "  of  the  prisoner  within  the  meaning  of  sect.  8 
of  the  Act.     It  appears  to  me  that  this  would  be  to  give  too 
narrow  a  meaning  to  the  word  '^apprehension."      The  word, 
strictly  construed,  means  the  seizing  or  taking  hold  of  the  man, 
and  literally  and  truly  you  can  do  that  although  he  may  be 
already  in  custody.      It  means  the  taking  hold  of  him  and 
detaining  him  with  a  view  to  his  ultimate  surrender.     I  am  not 
inclined  to  limit  the  word  "  apprehension "  to  taking  hold  of  a 
man  who  is  not  already  in  custody.     It  would  follow  that,  if  a 
man  was  already  in  lawful  custody,  you  could  not  take  him  at  all 
under  the  Act;  the  word  '^ apprehension ''   would  not  apply. 
You  would  be  compelled  to  restore  him  to  liberty  before  you 
could  apprehend  him.    It  appears  to  me  that  this  would  not  be  a 
rational  mode  of  construing  the  Act.    I  think,  therefore,  that  the 
whole  proceedings  were  regular.    Another  point  suggested  was 
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this,  that  the  evidence  on  whioh  the  Irish  magistrate  issued  his        R<^ 
warrant  was  not  such  as  would  have  justified  the  issue  of  a        ^^^^ 

warrant,  if  the  crime  had  been  committed,  or  the  criminal  con-        ' 

victed  in  Ireland.     But  all  that   the  Act  requires  is  that  the        1882. 
evidence  should  be  sufficient  "  in  the'  opinion  of  the  person  ^^^J^„  _ 
issuing  the  warrant.^'     That  is  a  matter  of  judicial  discretion.  Oriyina/ arrest 
There  must  be  some  evidence,  but  very  little  will  do,  for  it  is       without 
merely  for  the  purpose  of  detaining  the  man.    It  is  very  diflferent      ^<^rranu 
from  the  evidence  which  is  required  under  sect.  10  (a)  to  justify 
the  committal  of  the  prisoner.     There  the  evidence  must  be  such 
as  would,  ''according  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner,  if  the  crime  of  which  he  is  accused 
had  been  committed  in  England.'^     There  is   nothing  in  the 
present  case  to  show  that  the  evidence  was  not  sufficient  in  the 
opinion  of  the  magistrate.     Assuming,  therefore,  that  we  have 
jurisdiction,  I  think  that  in  the  present  case  we  ought  not  to 
interfere. 

BssTT,  L.J. — I  desire  to  give  no  opinion  on  the  very  important 
question  whether  there  is  any  jurisdiction  in  the  court  to  consider 
whether,  in  a  case  of  this  kind,  a  writ  of  habeas  corpus  should  or 
should  not  issue.  What  we  are  doing  to  day  must  not  be 
construed  as  a  decision  that  we  have  any  jurisdiction.  But, 
assuming  that  we  have  jurisdiction,  I  think  there  is  no  ground  for 
our  exercising  it  in  the  present  case.  I  doubt  whether  there  has 
been  any  irregularity  whatever  in  the  proceedings.  I  doubt 
much  whether  a  policeman  is  not  justified  in  arresting:  a  man, 
without  a  warrant,  on  reasonable  grounds  of  suspicion  of  his 
having  done  that  which  would  be  a  felony  if  committed  in  this 
country.  But  assuming  that  the  Irish  poUceman  was  wrong  in 
making  the  arrest,  the  Irish  magistrate  issued  a  warrant  that  the 
prisoner  should  be  detained  in  custody,  and  afterwards  a  second 
warrant  that  he  should  be  taken  before  the  chief  magistrate  at 
Bow-street.  It  seems  to  me  that  the  Ii*ish  magistrate's  first 
warrant  was  a  warrant  for  the  ''  apprehension  "  of  the  prisoner 
within  the  meaning  of  the  Act.  I  cannot  think  that  the  Act 
ought  to  be  construed  in  the  way  suggested.  It  is  necessary 
that  the  magistrate  should  issue  a  warrant  for  the  ''  apprehension'^ 
of  the  criminal,  but,  if  he  is  already  in  custody,  a  warrant  for  his 
detention  is  a  warrant  for  his  ''  apprehension.''  And,  if  it  was 
necessary  to  do  more.  Sir  James  Ingham  issued  a  warrant  for  the 
detention  of  the  prisoner,  and  it  seems  to  me  that  it  was  a  warrant 
for  his  ''  apprehension  "  within  the  meaning  of  the  Act.  If  he 
was  already  wrongfully  in  custody,  and  there  was  proper  evidence 
to  justify  his  apprehension.  Sir  James  Ingham  was  justified  in 

(a)  Sect.  10  of  the  Extradition  Act,  1870,  provides  that :  In  the  case  of  a  fugitive 
criminal  accused  of  an  extradition  crime,  if  the  foreign  warrant  authorising  the 
arrest  of  such  criminal  is  duly  authenticated,  and  such  evidence  is  produced  as 
(subject  to  the  provisions  of  this  Act)  would,  according  to  the  law  of  England,  justify 
the  committal  for  trial  of  the  prisoner  if  the  crime  of  which  he  is  accused  had  been 
committed  in  England,  the  pohce  magistrate  shall  commit  him  to  prison,  but  otherwise 
shall  order  him  to  be  discharged. 

VOL.  XV.  0 
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Rbo.       issuing  a  warrant  for  his  detention.     It  is  said  tliat  the  warrant 
Wm.       ^^  committal  was  wrongs  because  it  was  not  addressed  to  any 

particular  policeman  by  name;   but  in  my  opinion^  when  the 

1882.       warrant  was  handed  to  a  particular  policeman  for  execution,  it 

ExtrcMion  —  ^*®  *^  good  as  if  it  had  been  addressed  to  him  by  name.    I 

Original  arrest  &in  inclined   to  think   that  there  was  no  irregularity  in   the 

vnthout      proceedings.     If  there  was  any,  it  was  in  the  original  arrest. 

warrant,     -g^^.  ^j^^  ^  immaterial,  when  the  subsequent  proccKsdings  haye 

been  right. 

Cotton,  L.J. — ^I  desire  in  no  way  to  intimate  an  opinion 
whether  we  have  or  have  not  jurisdiction  to  entertain  an  appeal 
in  such  a  case  as  the  present.  But,  assuming  that  we  have 
jurisdiction,  I  think  no  ground  has  been  shown  for  our  inter- 
ference. I  give  no  opinion  on  the  point  whether  the  original 
arrest  was  lawAil,  or  on  the  point  whether,  assuming  that  there 
was  no  lawful  arrest  before  the  prisoner  was  brought  before  Sir 
James  Ingham,  there  was  a  valid  apprehension.  In  my  opinion 
the  first  warrant  of  the  Irish  magistrate  was,  within  the  meaning 
of  the  Act,  a  warrant  for  the  apprehension  of  the  prisoner.  1 
am  of  opinion  that  in  substance  the  requirements  of  the  Act  have 
been  complied  with. 

Appeal  dismissed. 
Solicitor :  W.  D.  Smyth. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  November  28th,  1882. 

(Before  Lord  Colebidgb,  L.C.J.  and  Stephen,  J.) 

Lanobish  (app.) ;  Aboheb  (resp.).  (a) 

Va^grant  Act  Amendment  Act,  1878 — Oaming — Railway  carriage 
— Open  place  to  which  public  have  access. 

A  railway  carriage,  when  being  used  for  the  conveyance  of 
passengers  on  the  line,  is  ^'  an  open  place  to  which  the  public 
have,  or  a/re  permitted  to  have,  access '^  within  the  meaning  of 
sect.  S  of  the  Vagrant  Act  Amendment  Act,  1873, 

The  respondent  and  oilier  persons  were  found  playing  a  game, 
known  as  the  *'  three-card-trick,"  in  a  railway  carriage  which 
was  conveying  passengers  on  the  London  and  South-Westem 
Railway  Company^ s  Une. 

(a)  Reported  by  Dunlop  HuJi,  Esq.,  Barmter-«t-Law. 
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Held  {reversing  the  decision  of  the  magistrate),  thai  the  respondent  Lahoruh 

ottght  to  have  been  eoiwictea.  .    ^' 

The  words  '*  open  place  to  which  the  pvhlic  have,  or  are  permitted  

to  have,  access,*'  are  not  confined  to  those  places  to  which  the  1882. 

access  is  uncondiUonal.  ^  ^T'  . 

Gaming  %n 

THIS  was  a  case  stated  by  one  of  the  metropolitan  police  ^^^  ^,7^* 
magistrates  under  sect.  33  of  the  Summary  Jarisdiction  way  carriage. 
Act,  1879  (42  &  43  Vict.  c.  49). 

A  complaint  was  preferred  at  the  police-court  by  the  appellant 
against  the  respondent^  under  the  5  Geo.  4,  c.  83^  s.  4,  entitled 
"  An  Act  for  the  Punishment  of  Idle  and  disorderly  Persons  and 
Rogues  and  Vagabonds.^'     Sect.  4  of  that  Act  provides  that 

Every  person  ....  playing  or  betting  in  any  street,  road,  highway,  or  other 
open  and  public  place,  at  or  with  any  table  or  instrument  of  gaming,  at  any  game 
or  pretended  game  of  chance  ....  shall  be  deemed  a  rog^e  and  vagabond 
within  the  meaning  of  the  Act  ....  and  upon  conviction  shall  be  liable  to  be 
kept  to  hard  labour  for  any  time  not  exceeding  three  calendar  months. 

The  respondent.  Archer,  in  company  with  two  other  men, 
entered  a  first-class  carriage  at  the  Waterloo  Terminus  of  the 
London  and  South -Western  Railway  Company. 

The  respondent  and  the  two  other  men,  while  the  train  in 
which  they  were  travelling  was  on  its  journey  from  Waterloo  to 
Sunbury  Station,  commenced  playing  a  game  which  is  commonly 
known  as  the  ''  three-card-trick.'^ 

Two  other  passengers  were  travelling  in  the  same  compartment, 
and  both  were  induced  to  join  in  the  game.  One  of  them  lost  his 
money  at  this  game. 

The  respondent  was  then  charged  before  one  of  the  metro- 
politan police  magistrates  with  gamine  in  an  open  and  public 
place.    The  magistrate  dismissed  the  charge. 

The  question  for  the  opinion  of  the  Court  was,  whether  such 
railway  carriage,  being  on  its  journey  and  then  being  used  for 
the  conveyance  of  passengers,  was  or  was  not  an  open  and  public 
place,  or  an  open  place  to  which  the  public  have,  or  are  permitted 
to  have,  access  within  the  meaning  of  the  36  &  37  Vict.  c.  38, 
s.  3. 

Sect.  3  provides : 

Every  pezBon  playing  or  betting  by  way  of  wagering  or  gaming,  in  any  street,  road, 
highway,  or  other  open  and  public  place,  or  in  any  open  place  to  which  the  public 
have,  or  are  permitted  to  have,  access,  at  or  with  any  table  or  instrument  of  gaming, 
or  any  coin,  card,  token,  or  other  article  used  as  an  instrument  or  means  of  such 
wagering  or  gaming,  at  any  game  or  pretended  game  of  chance,  shall  be  deemed  a 
rogue  and  vagabond  within  the  true  intent  and  meaning  of  the  recited  Act,  and  as 
such  may  be  convicted  and  punished  under  the  provisions  of  that  Act,  or  in  the 
discretion  of  the  justice  or  justices  trying  the  case,  in  lieu  of  such  punishment,  by  a 
penalty  for  the  first  offence  not  exceed^g  forty  shillings,  and  for  the  second  and  any 
subsequent  offence  not  exceeding  five  pounds. 

Danchwerts,  for  the  appellant. — ^In  the  case  of  Re  Freestone 
(1  H.  &  N.  93),  which  was  a  conviction  under  5  Geo.  4,  c.  83, 
8.  4,  for  unlawfully  playing  (at  the  three  card  trick)  in  a  certain 
open  and  public  place,  to  wit,  in  a  third-class  carriage  on  tb^ 

0  Z 
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LiNOBisa     London^   Brighton^    and    Soath   Coast  Railway^    although   the 
^^^^^      conviction  was  quashed,  the  learned  judges  thought  that  if  it 

had  been  alleged  that  the  carriage  was  then  and  there  running 

1882.        and  being  used  for  the  conveyance  of  passengers  on  the  line,  the 

Gaming  in    conviction  would  have  been  good.    The  Act  of  Geo.  4  has  been 

open  andpublic  extended  by  the  36  &  37  Vict.  c.  38.      In  Beg.  v.  Holmes  (22  L.  J. 

place— haii'   122,  M.  C. ;  6  Cox  C.  C.   206)  an  omnibus,  whilst  conveying 

way  carriage,  paggengers  from  one  place  to  another,  was  held  to  be  a  public 

place  within  the  meaning  of  the  statute  14  &  15  Vict.  c.  100, 

and  a  conviction  under  that  for  an  indecent  exposure  of  the 

person  was  held  to  be  good. 

Woodgate,  for  the  respondent. — The  36  &  37  Vict.  o.  38,  s.  8, 
refers  to  an  open  and  public  place  to  which  the  pubhc  have,  or 
are  permitted  to  have,  access.  This,  it  is  contended,  must  be 
limited  to  places  to  which  the  public  have  an  absolute  and 
unrestricted  right  of  access.  Here  access  to  the  railway  carriage 
could  only  be  obtained  upon  payment  of  the  fare  demanded  by 
the  railway  company  for  travelling  on  their  line. 

Lord  CoLBBiDGE,  L.C.J. — I  am  of  opinion  that  the  decision  of  the 
magistrate  was  wrong  in  law,  and  that  he  ought  to  have  convicted 
the  respondent.  We  have  to  construe  a  section  of  an  Act  of 
Parliament  that  most  probably  was  drawn  without  this  question 
of  a  railway  carriage  being  present  to  the  mind  of  the  draughts- 
man. Now,  the  section  provides,  that  if  any  person  is  found 
playing  or  betting  in  any  street  ....  or  other  open  and  pubHc 
place,  or  in  any  open  place  to  which  the  public  have,  or  are 

Sermitted  to  have,  access,  with  any  card  ....  he  shall  be 
eemed  a  rogue  and  vagabond,  &o.  In  this  case  the  respondent, 
with  two  other  persons,  were  playing  by  way  of  wagering  or 
gaming,  in  a  first-class  railway  carriage  that  was  travelling  on 
the  London  and  South- Western  Railway  Company's  line.  Is  a 
railway  carriage,  under  such  circumstances,  an  ''open  place'' 
within  the  meaning  of  the  Act  ?  I  am  of  opinion  that  it  is,  and 
that  the  words  of  the  section  admit  of  such  an  interpretation. 
An  omnibus  whilst  conveying  passengers  was  expressly  held  by 
the  Court  for  Consideration  of  Crown  Cases  Reserved,  in  Beg.  v. 
Holmes  (22  L.  J.  122,  M.  C.  j  6  Cox  C.  C.  216)  to  be  a  pubUc  place 
within  the  meaning  of  the  14  &  15  Vict.  c.  100.  In  Ex  parte  Free- 
stone (1  H.  &  N.  93),  the  court  seemed  to  think  that  if  the  railway 
carriage  had  been  in  use  on  the  railway  the  conviction  would 
have  been  good.  That  case  strongly  supports,  if  indeed  it  does 
not  directly  determine,  our  decision.  The  word  ''open"  in  the 
statute  means  open  to  the  public,  and  not,  of  course,  open  to  the 
sky.  Then  it  was  argued,  on  behalf  of  the  respondent,  that  it 
must  be  a  place  to  which  the  public  have  an  absolute  and 
unconditional  right  of  access  without  payment,  or  other  special 
permission;  and  hence  that  a  railway  carriage  cannot  be  an 
"  open  place,''  as  no  one  can  enter  it  without  paying  his  fare.  I 
confess  I  cannot  assent  to  that  argument.  A  railway  company 
cannot  exclude  anyone  for  whom  there  is  room,  and  who  is 
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willing  to  pay  his  fare^  thongh  they  cannot^  of  course^  take  more     Lanoribh 
in  one  carriage  than  it  is  capable  of  holding.     It  seems  to  me^       .   ^ 


therefore,  that  a  railway  carriage  while  travelling  on  the  line  must        

come  within  the  words  "  open  place  to  which   the  pablic  are        1882. 
permitted  to  have  access.^'  ^  ~  . 

Stbphkn,  J. — I  am  entirely  of  the  same  opinion.     I  do  '^oi  opencaui^pJblie 
think  Mr.  Woodgate  dealt  with  the  case  of  Ex  parte  Freestone  at  place— kaH- 
all.     Though  it  may  not  decide  this  point,  it  clearly  contains  a  ^^  carnage. 
very  strong  expression  of  opinion  on  it.      I  fail  to  find  anything 
in  tiie  statute  to  the  effect  that  the  access  must  be  an  uncondi- 
tional access.     The  magistrate  ought  certainly  to  have  convicted 
the  respondent. 

Decision  reversed. 

Solicitor  for  the  appellant.  Solicitor  to  the  Treasury. 

Solicitor  for  the  respondent,  B.  Biale. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday,  March  3,  1883. 

(Before  Lord  Colebidob,  L.O.J.,  Pollock  and  Huddlbston,  BB., 

Manistt  and  Stephen,  JJ.) 

Reg.  v.  Jambs  Bbat.  (a) 

PUadin^'^Indictmefd — Non^use  of  statutable  word — 24  8f  25 

Vict.  c.  100,  8.  18. 

The  24  §r  25  Vict  c.  100,  s.  18,  ena^^s  that  whosoever  shall 
unloAJofulVy  and  maliciously  by  any  means  "coAise^^  any 
grievous  bodily  harm  to  any  person,  Sfc*,  shall  be  guiUy  of 
felony*  An  imdictment  framed  upon  this  section  alleged  that 
'*  A.  unlawfully  and  maliciously  did  ^  inflict  ^  grievous  bodily 
harm/^  not  using  the  statutable  term  " cause" 

Held,  that  the  indictment  was  sufficient. 

CASE  reserved  for  the   opinion  of   this  Court  by  Watkin 
Williams,  J. 
James  Bray  was  tried  before  me  at  the  Liverpool  Winter 
Assizes,  in  February,  1883,  for  causing  grievous  bodily  harm  to 
one  Ann  Bray,  with  intent  thereby  to  do  her  grievous  bodily 
harm,  accordmg  to  the  statute  24  &  25  Vict.  c.  100,  s.  18. 

The  indictment  charged  that  he,  James  Bray,  on  the  30th 

(a)  Reported  by  John  Thompson,  Esq.,  Barriater-at-Law. 
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Rbo.        day  of  December^  1882,  feloniously,  unlawfully,  and  maliciously 
Jambs' Bbay   ^      '* inflict'^  grievous  bodily  harm  upon  one  Ann  Bray,  with 

*  intent  in  so  doing  to  the  said  Ann  Bray  to  do  grievous  bodily 

1883.  harm. 
Indkiment^  Mr.  Lewis  Williams  was  counsel  for  the  prosecution. 
Pleading.  The  prisoner  was  not  defended  by  counsel,  but  before  he  was 
called  upon  to  plead  to  the  indictment  the  clerk  of  assize  and 
associate  directed  my  attention  to  the  language  of  the  indict- 
ment, and  expressed  his  own  opinion  that  by  reason  of  the 
variance  and  departure  therein  from  the  exact  language  of  the 
statute  the  indictment  was  bad,  and  ought  to  be  quashed. 

The  following  is  the  language  of  ^e  statute  24  &  25  Vict. 
c.  100,  B.  18 : 

Whosoever  shall  tmlawfnlly  and  malicionsly  by  any  means  whatsoever  •  •  •  •  oftttse 
any  grievons  bodily  harm  to  any  person  ....  with  intent  to  maim,  disfignre,  or 
disable  any  person,  or  to  do  some  other  gprievons  bodily  harm  to  any  person,  shall  be 
gnilty  of  felony. 

I  was  of  opinion  that  the  indictment  was  good,  but  determined 
to  reserve  the  question  for  the  opinion  of  the  Court  for  Crown 
Cases  Reserved. 

The  prisoner  pleaded  not  guilty,  and  the  trial  proceeded,  and 
he  was  found  guilty  by  the  jury,  and  sentenced  to  penal  servitude 
for  life. 

The  question  for  the  opinion  of  the  Court  is  whether  the 
indictment  is  good.  The  evidence  adduced  at  the  trial  as  well 
as  the  direction  to  the  jury  is  probably  quite  immaterial  to  this 
question,  but  I  add  a  note  of  it  in  case  it  should  be  thought 
material. 

Ann  Bray  (carried  into  Ooort  blind,  and  apparently  a  complete  wreck) :  I  am  the 
wife  of  James  Bray,  the  prisoner.  We  lived  with  my  mother,  Jane  Halfin.  I 
remember  the  night  of  Saturday,  the  dOth  day  of  December,  1882.  At  half-past 
eleven  was  in  the  house  with  my  mother.  My  husband  came  home  at  that  time. 
There  was  no  latch,  and  the  door  was  locked.  He  shoved  the  door,  and  before  it  was 
opened  he  came  to  the  window  and  broke  the  glass.  Mother  opened  the  door  and  let 
him  in.  She  was  bad  with  rheumatism,  and  opened  the  door  as  soon  as  she  could 
and  let  him  in.  When  he  came  in  he  used  very  bad  language  to  my  mother,  not 
fit  to  be  repeated.  He  sat  on  a  box,  and  asked  what  was  I  doing  there  ?  making  use 
of  very  bad  language  to  me.  I  was  sitting  on  a  block  of  wood,  very  low.  He  drew 
out,  and  gave  me  a  kick  here  (putting  her  hand  to  her  mouth)  on  the  lips.  He 
commenced  with  very  bad  language,  when  he  kicked  me.  He  said  he  did  not  want 
me,  using  a  foul  expression.  He  tore  me  by  the  hair  of  the  head  off  the  block,  and 
threw  me  down  and  jumped  on  me  here  (pointing  to  her  chest).  He  said  he  didn^ 
want  me ;  he  wanted  a  woman  with  two  eyes,  not  a  woman  who  was  blind.  I  am 
blind.  He  blinded  me  by  kicking  me  in  the  eyes  twelve  months  last  Christmas ;  but 
I  made  no  charge  against  him.  I  have  been  married  thirteen  years  to  him.  The 
most  part  he  jumped  upon  me  was  here  (pointing  to  her  chest),  on  my  chest.  While 
he  was  doing  this  he  said  he  never  would  be  satisfied  until  he  had  the  black  cap  for 
me,  for  me  going  to  the  Court  against  him.  I  had  been  to  the  Court  against  him 
the  Thursday  before  Christmas  Day.  I  had  him  up  before  the  magistrates  for 
threatening  me  and  beating  me,  and  the  magistrates  had  bound  him  to  keep  the 
peace  for  three  months.  Then  he  tore  me  and  dragged  me  about  the  room,  and  next 
took  a  piece  of  coal  fire  off  the  grate.  The  coal  was  pretty  red,  and  he  lifted  one 
piece  and  hit  me  on  this  side  of  the  head  (pointing  to  left),  and  the  pieces  and  sparks 
fell  all  over  me.  I  was  in  my  skin,  quite  naked.  I  had  no  clothes  on  at  aU.  I  have 
no  clothes  now  belonging  to  me.  The  clothes  I  have  on  do  not  belong  to  me.  A 
woman  in  the  hospital  lent  them  to  me.  I  had  clothes  on  when  he  came  in.  Very 
poor  clothes ;  and  he  tore  them  off  me  when  tearing  me  and  pnUing  me  aboat  the 
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room  tod  jumping  on  me.    He  stripped  me  quite  naked.    The  sparks  and  coals  fell  ^n. 

on  my  naked  body,  and  burnt  me  and  hurt  me  'very  much.    I  asked  him  for  my  v. 

life— to  spare  my  life — and  he  said,  '*  No.**    I  told  him  I  was  roasting,  and  he  said   Jambs  Bbat. 

he  would  roast  me  across  the  fire  like  a  herring.    He  said  again  that  he  should  not  

be  satisfied  till  he  had  the  blaok  oap  on  for  me.    In  jumping  on  me  and  kicking  me         1883. 

my  leg  was  broken,  and  I  was  in  great  pain.    He  said  if  I  dared  to  speak  that  he  

done  it  he  would  hang  for  it,  and  he  afterwards  said  the  same  thing  the  next  Indictment — 

morning.    I  could  not  move.    I  was  lying  down  in  the  kitchen,  and  not  able  to  get       Pleading. 

np.    He  said  he  would  take  my  life  if  I  did  not  go  upstairs — ^to  my  own  room 

upstairs.    I  had  to  go  up  on  my  hands  and  knees  to  crawl  up.    I  was  perfectly  naked. 

There  was  a  bed  belonging  to  my  mother.    I  got  to  bed  to  my  mother,  and  remained 

there  the  night.    The  doctor  came  and  attended  me  on  Monday.    My  mother  died, 

and  I  was  taken  to  the  Northern  Hospital,  and  was  brought  from  there  to-day. 

Cross-examined  (a  long  rambling  statement^  suggesting  that 
the  witness  had  jamped  out  of  the  window  and  broken  her  leg). 

Gtoorge  Henry  AUen^  surgeon^  described  very  serious  injuries^ 
and  stated  that  Mrs.  Bray  was  for  some  time  in  a  critical  and 
dangerous  condition. 

I  directed  the  jury,  referring  to  the  difficulty  raised  as  to  the 
form  of  the  indictment,  that  if  they  were  satisfied  that  the 
prisoner  had  inflicted  and  caused  the  grievous  bodily  injuries 
deposed  to,  with  the  intention  in  so  doing  to  do  grievous  bodily 
hseem  to  his  wife,  they  should  find  him  <milty. 

The  jury  fon^d  a^erdiot  of  gailty,^d'^I  sentenced  him  to 
penal  servitude  for  life. 

H.  O.  8hee  appeared  for  the  prosecution. 

No  counsel  appeared  for  the  prisoner. 

Lord  CoLSBiBOS,  L.C.J. — There  is  nothing  in  the  objection. 
''Inflict''  and  ''cause''  mean  the  same  thing  in  this  section. 

The  rest  of  the  Court  concurring, 

'  Ooiwiction  affirmed. 


CEOWN  CASES  RESERVED. 

Saturday,  Ma/rch  8,  1883. 

(Before  Lord  Colssidgb,  L.C.J.,  Pollock  and  Hoddleston,  BB., 

Manistt  and  Stephsn,  J  J.) 

Rbg.  v.  Samttsl  Brown,  (a) 

Attempt  to  mwrder — Taking  out  a    pistol  from   pocket — Pistol 
seized  by  bystander — 24  ^  25  Vict,  c,  100,  ss.  lit,  15. 

B.  was  indicted  for  attempting  to  discharge  a  loaded  pistol  at  8., 
with  irUent  to  murder.    B.,  having  a  grudge  against  8.,  went 

(a)  Reported  by  John  Tbomfson,  Esq.,  Barrister-at-Law. 
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to  8/8  house.     B.  was  observed   to  draw  a  pistol  from  his 

pocket,  a  third  person  snatched   the  pistol   away,  and  B,  was 

arrested. 
Held,  that  this  was  not  an  offence  within  sect.  15  o/24  <$•  25  Vict. 

c.  100. 
Qucere,  whether  the  case  was  within  sect,  14. 
The  cases  of  Reg.  v.  St.  Gteorge  and  Reg.  v.  Lewis  (9  Gar.  8f  P. 

483  and  523)  commented  upon. 

/^ASB  reserved  for  the  opinion  of  this  Court  by  Stephen,  J. 

At  the  December  Session  of  the  Central  Criminal  Conrt, 
Samnel  Brown  was  convicted  before  me  upon  the  first  count 
of  an  indictment  then  preferred  against  him. 

The  count  (omitting  formal  parts)  was  in  these  words  : 

Samuel  Brown,  on  the  23ra  day  of  November,  1882,  ^'  feloni- 
ously did  attempt  to  discharge  certain  loaded  arms  (to  wit,  a 
certain  pistol  loaded  in  the  barrels  with  gunpower  and  divers 
leaden  bullets)  at  and  against  one  William  Sutton,  with  intent,  in 
so  doing,  feloniously,  wilfully,  and  of  malice  aforethought  of  him, 
the  said  Samuel  Brown,  to  kill  and  murder  the  said  William 
Sutton.'' 

The  facts  were  as  follows :  Brown  had  a  quarrel  with  Sutton. 
On  the  day  in  question  he  went  to  Sutton's  house,  and  desired  to 
speak  with  him  in  private.  Sutton  told  Brown  to  go  into  the 
back  shop  for  that  purpose,  but,  having  some  suspicion,  made 
Brown  go  first.  Brown,  as  he  went  into  the  shop,  was  observed 
to  draw  from  his  pocket  a  loaded  revolver.  Sutton's  nephew, 
Collins,  immediately  snatched  it  from  his  hand,  and  Brown  was 
arrested  by  Sutton  and  Collins.  On  his  way  to  the  police- 
station  he  said  that  he  had  not  forgotten  the  way  in  which 
Sutton  had  previously  treated  him. 

In  order  to  explain  my  direction  to  the  jury  it  is  necessary  to 
observe  that  though  it  concludes  '^  against  the  form  of  the 
statute,"  the  count  on  which  Brown  was  convicted  does  not  follow 
the  words  of  either  of  two  sections  of  the  ^^0£fences  against  the 
Person  Act,"  each  of  which  bears  upon  the  subject.  The 
material  parts  of  these  sections  are  as  follows  : 

24  &  25  Vict.  c.  100,  s.  14,  punishes  several  diflferent  ways  of 
attempting  to  commit  murder,  one  of  which  is,  ''Whosoever 
shall  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to 
discharge  any  kind  of  loaded  arms  at  any  person  with  intent  to 
commit  murder." 

Sect.  15  punishes  every  one  who  ''  by  any  means  other  than 
those  specified  in  any  of  the  preceding  sections  of  this  Act 
attempts  to  commit  murder." 

In  B.  V.  Bt.  George  (4  C.  &  P.  483)  it  was  held  that  the  words 
''  by  drawing  a  trigger  or  in  any  other  manner,"  meant  in  any 
other  manner  like  <&kwing  a  trigger,  as,  e.g.,  by  striking  a 
percussion  cap  with  a  hammer,  and  that  an  attempt  to  discharge 
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a  pistol  by  attempting  to  pull  a  trigger  was  not  an  offence 
within  the  Act  then  in  force^  which  was  in  the  same  words  as 
sect.  14. 

I  held^  accordingly^  that  there  was  no  evidence  to  go  to  the 
juiy  of  any  offence  under  sect  14. 

1  thought  there  was  evidence  to  go  to  the  jury  of  an  offence 
against  sect.  15,  but  I  doubted  whether  the  prisoner  could  be 
convicted  of  such  an  offence  upon  the  count  as  drawn. 

In  these  circumstances  I  directed  the  jury  to  find  as  follows : 
I  told  them  that  an  attempt  to  commit  a  crime  mighty  at  least 
for  the  purposes  of  the  case,  be  defined  as  an  act  done  with 
intent  to  commit  &  crime  so  closely  connected  with  the  actual 
commission  of  the  crime  as  to  form  one  of  a  series  of  acts,  which 
if  not  interrupted,  would  constitute  collectively  the  actual  com- 
mission of  the  crime ;  and,  in  reference  to  the  particular  case,  I 
told  them  that  if  they  thought  Brown  intended  to  murder  Sutton, 
and  drew  the  pistol  from  his  pocket  for  that  purpose,  and  was 
prevented  fi^m  murdering  Sutton,  or  from  finng  the  revolver 
at  him  for  that  purpose,  only  by  its  being  taken  from  his  hand, 
they  ought  to  convict  him  on  the  count  above  mentioned,  which 
I  held,  for  the  purposes  of  the  trial,  to  be  a  count  charging  an 
attempt  to  murder  by  means  other  than  those  specified  in  sects. 
11,  12,  18,  and  14  of  24  &  25  Vict.  c.  100. 

The  jury  convicted  the  prisoner,  and  I  reserved  judgment  and 
committed  him  to  prison  until  this  case  should  have  been  decided 
by  the  Court  for  Cfrown  Cases  Reserved. 

The  questions  for  the  Court  are : 

1.  Whether,  assuming  the  sufficiency  of  the  indictment,  my 
direction  to  the  jury  was  right  ? 

2.  Whether  the  indictment  sufficiently  charged  an  offence 
under  sect.  15  ? 

If  either  of  these  questions  is  answered  in  the  negative,  the 
conviction  must  be  quashed ;  if  both  are  answered  in  the  affir- 
mative, it  must  be  confirmed.  -J.  F.  Stefhbn. 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

Pola/nd  for  the  prosecution. — ^It  is  submitted  that  the  first 
count  of  the  indictment  is  good,  and  the  direction  of  the  learned 
judge  to  the  jury  correct.  On  the  direction  and  verdict  these 
facts  must  be  taken  to  have  been  found,  that  the  prisoner 
intended  to  murder  Sutton  and  drew  the  pistol  from  his  pocket 
for  that  purpose,  and  was  prevented  only  from  murdering  Button 
by  the  pistol  being  taken  fit)m  his  hand.  This  was,  therefore, 
an  attempt  to  murder.  The  count  is  framed  upon  the  14th  section 
(a  section  under  the  heading  ''Attempts  to  murder,'^)  of  the 
24 & 25  Vict.  c.  100,  which  enacts :  ''Whosoever  shall  attempt  to 
administer  to,  or  shall  attempt  to  cause  to  be  administered  to,  or 
to  be  taken  by  any  person  any  poison  or  other  destructive  thing, 
or  shall  shoot  at  any  person,  or  shall,  by  drawing  a  trigger  or  in 
any  other  manner,  attempt  to  discharge  any  kind  of  loaded  arms 
at  any  person,  or  shall  attempt  to  drown,  suffocate,  or  strangle 
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any  person^  with  inUntj  in  any  of  the  cases  aforesaid^  to  commit 
murder^  shall^  whether  any  bodily  injury  be  effected  or  not^  be 
gnilty  of  felony/^  At  the  trial  the  learned  judge  ruled  that  the 
evidence  was  not  sufficient  to  bring  the  case  within  sect.  14^ 
upon  the  authority  of  Reg.  v.  St.  George  (9  Oar.  &  P.  488),  which 
was  a  charge  of  attempt  to  murder  upon  the  1  Vict.  c.  85,  s.  3  : 
'^  Whoever  shall,  by  drawing  a  trigger  or  in  any  other  manner, 
attempt  to  discharge  any  kind  of  loaded  arms  at  any  person, 
with  intent  to  commit  the  crime  of  murder  shall,  although  no 
bodily  injury  be  effected,  be  guilty  of  felony.*^  The  prisoner 
in  that  case  put  his  hand  into  his  coat  pocket  and  took  out  a 
pistol,  put  his  finger  on  the  trigger,  and  pointed  the  end  of  the 
pistol  to  his  chest  to  cock  it,  and  was  prevented  from  cockins^  it. 
Parke,  B.  said:  ^'It  appears  to  me  that  the  charge  of  felony 
cannot  be  supported,  as  it  is  not  proved  that  the  prisoner  drew 
the  trigger.  The  words  '  in  any  other  manner '  in  the  statute 
mean  something  analogous  to  drawing  the  trigger,  which  is  the 
proximate  cause  of  the  loaded  arm  going  off.  Suppose,  for 
instance,  you  had  a  matchlock  and  put  a  match  to  it,  and  the 
gun  did  not  go  off,  that  would  be  a  case  within  the  Act  of 
Parliament;  but  here  is  no  proof  that  the  prisoner  drew  the 
trigger,  though  he  put  his  finger  to  it,  and  he  cannot  therefore 
be  convicted  on  those  counts  which  charge  him  with  so  doing, 
or  which  charge  him  with  a  felonious  attempt  to  discharge  the 
pistol,  for  it  must  be  an  attempt  yuedem  generis.  The  conse- 
quence is,  he  cannot  be  convicted  of  a  feloOT,  but  he  may  be 
convicted  of  an  assault.^^  [Lord  Colebidob,  C.J.  referred  to  the 
case  of  Beg.  v.  Lewie  (9  Car.  &  P.  523),  a  similar  charge  upon 
the  same  enactment.  On  the  refusal  of  the  prosecutor  to  give 
him  up  some  title  deeds,  the  prisoner  rose  up  and  said,  '^  Then 
you  are  a  dead  man,'^  and  unfolded  a  great  coat  and  took  out  a 
blunderbuss.  Before  the  blunderbuss  was  pointed  at  the  prose- 
cutor the  prisoner  was  seized  and  prevented  doing  anything.  It 
was  found  that  there  was  no  flint  in  tibe  blunderbuss,  the  flint 
being  found  between  the  lining  of  the  coat.  On  the  objection 
being  made  that  the  charge  was  not  proved,  Serjt.  Arabin,  after 
consulting  with  Patteson,  J.,  told  the  jury  that  to  sustain  the 
indictment  there  must  be  something  more  than  the  mere  pre- 
senting of  the  blunderbuss,  and  that  some  act  must  be  shown 
to  have  been  done  by  the  prisoner  to  satisfy  them  that  the 
prisoner  did  in  fact  attempt  to  discharge  the  blunderbuss.]  The 
statute  in  this  part  aims  at  acts  done,  approximating  to  the  crime 
of  murder,  with  intent  to  murder.  [Huddlbston,  B. — I  am 
inclined  to  think  that  this  was  a  case  within  sect.  14. 
Stephbn,  J. — Sect.  14  includes  attempts  to  shoot,  which  this 
would  be,  if  anything  \  and  the  generi^  clause  (sect.  1 5)  covers 
all  attempts  to  murder  not  covered  by  the  preceding  sections.] 

Lord  OoLBBinGB,  L.O.J. — ^I  am  of  opinion  that  the  conviction 
cannot  be  sustained.  The  indictment  is  clearly  framed  on  the 
words  of,  and  with  reference  to  sect.  14  of  the  24  &  25  Vict. 
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o.  lOOj  and  it  haviog  been  held  by  the  learned  judge  at  the  trials 
in  obedience  to  the  decision  of  Eex  v.  8t,  George  (4  Car.  &  P. 
483)^  that  the  evidence  did  not  bring  the  case    within  that 
section^  and  the  only  question  reserved  for  us  being  whether  the 
indictment  sufficiently   charges  an  offence  within  sect.    15^  I 
think  that  it  is  not  a  case  within  sect.  15.    If  the  draftsman 
who  framed  that  statute  meant  to  do  what  Mr.  Poland  contends 
was  the  object  of  sect.  15^  he  has  failed  to  effect  it.     The  true 
construction  of  the  sections  under  the  heading  ^'Attempts  to 
murder ''  is  that  they  show  a  variety  of  means  and  things  which 
might  be  done  with  an  intent  to  commit  murder ;  as^  e.g.  sect. 
11^  administering  poison;    sect.   12^   destroying  buildings  by 
gunpowder  or  other  explosive  substances;  and  sect.  13^  setting 
fire  to  a  ship  with  intent  to  commit  murder.     Sect.  14  provides^ 
among  other  things,  for  the  attempting  to  discharge  firearms  at 
any  person  with  intent  to  commit  murder.     Then  comes  sect.  1 5, 
which  enacts  that,  '^  Whosoever  shall,  by  any  means,  other  than 
those  specified  in  the  preceding  sections  of  this  Act,  attempt  to 
commit  murder,  shall  be  guilty  of  felony,'^  clearly  intending  such 
means  as  are  not  pointed  out  in  the  earlier  sections  of  the  Act. 
It  was  deemed  impossible  to  specify  every  mode  of  committing 
murder,  and  therefore  a  general  clause  (sect.  15)  was  inserted  that  if 
a  person  attempted  to  commit  murder  by  any  other  means  than 
those  previously  specified,  he  should  be  guilty  of  felony.    But  it 
seems  to  me  that  tiiese  other  means  must  not  be  means  ejusdem 
generis  as  those  mentioned  in  sect.   14.     The  present  case,  I 
think,  is  one  ejusdem  generis  with  one  mentioned  in  sect.  14. 
It  has,  however,  been  held  in  the  two  cases  cited,  not  to  be 
within    sect.   14.     I,  however,   think    that    sect.   15    was  not 
intended  to  extend  the  operation  of  sect.  1 4,  for  sect.  14  says : 
"  Or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt 
to  discharge  any  kind  of  loaded  arms,'^  that  is,  ^'  in  any  other 
manner  "  not  ejusdem  generis  with  those  specified.     Therefore,  I 
am  clearly  of  opinion  that  this  is  a  case  within  sect.  14,  but  it  has 
been  held  not  to  be  within  the  section,  and  the  question  is  not 
submitted    to   us   whether  it  was  rightly  so  held.     This  case 
cannot  be  within  sect.  15,  which  deals  with  other  matters  than 
those  within  the  previous  sections.     I  desire  to  add  that  on  a 
fit  occasion,  when  the  cases  of  Bex  v.  8t.  George  and  Rex  v.  Lewis 
{vin  sup.)  come  up  for  further  consideration,  I  reserve  to  myself 
the  right  to  reconsider  those  decisions,  though  sitting  alone,  I 
might,  as  my  brother  Stephen  has  done,  deem  myself  bound  by 
them. 

Pollock,  B. — I  have  arrived  at  the  same  conclusion.  If  it 
had  been  open  to  us  now  to  consider  whether  the  present  case  is 
within  sect.  14, 1  should  like  to  reconsider  the  two  cases  cited, 
but  the  only  question  open  to  us  is  to  consider  whether  the  case 
is  within  sect.  15.  I  think  that  it  would  be  a  wrong  construction 
of  the  words  of  sect.  15  to  say  that  this  comes  within  it  when  it 
seems  to  me  to  come  within  sect.  14. 


RflO. 

V. 

Bbown. 

1883. 

Attempt  to 
murder. 


204 


GEiMINAti  LAW   CASES. 


Rbo. 

V, 

Bbown. 

1883. 

Attempt  to 
murder. 


HuDDLBSTON^  B. — ^I  think  it  would  be  desirable  to  reconsider 
the  two  cases  cited^  and  I  also  think  that  this  conviction  should 
be  quashed.  Sect.  14  treats  of  attempts  to  murder  by  shootings 
and  three  attempts  are  specified.  Then  sect.  15  says :  ''Whoso- 
ever shall^  by  any  means  other  than  those  specified  in  any  of  the 
preceding  sections  of  this  Act^  attempt  to  murder  shall  be  guilty 
of  felony.^'  This  was  an  attempt  to  shoot  a  person  within  sect. 
14,  but  the  evidence  did  not  go  su£Sciently  far  to  bring  the  case 
within  sect.  14.     If  soj  it  is  not  a  case  within  sect.  15. 

Manistt^  J. — ^I  am  of  the  same  opinion.  This  is  a  case  of 
attempting  to  discharge  loaded  arms  within  sect.  14.  Then 
sect.  15  provides  for  other  cases  than  such  as  are  within  sect.  14. 
I  should  also  wish  to  reconsider  the  cases  cited. 

Stephen^  J. — I  reserved  the  case  because  I  thought  there  was 
some  obscurity  in  the  language  of  sect.  15^  but  when  you  read 
that  section^  together  with  the  others^  the  matter  becomes  clear. 
It  is  made  a  felony  by  sect.  14  to  shoot  at  any  person^  or  by 
drawing  a  trigger^  or  in  any  other  manner^  to  attempt  to  discharge 
loaded  arms  at  any  person  with  intent  to  commit  murder.  It  is 
also  made  a  felony  by  sect.  15  to  attempt  to  commit  murder  by 
any  other  means  than  those  specified  in  the  preceding  sections^ 
that  is  than  by  shooting  at  a  person  or  attempting  to  discharge 
loaded  firearms  at  a  person,  if  the  prisoner  in  the  present  case 
attempted  to  commit  murder  at  all  it  was  by  attempting  to  dis- 
charge a  loaded  pistol.  The  o£fence  tlierefore  does  not  come 
within  sect.  15^  but  within  sect.  14.  The  case  does  not  come 
within  sect.  14^  because  he  did  not  draw  the  trigger  or  attempt 
to  shoot  in  a  mode  specified  in  that  section^  according  to  the 
authority  of  the  two  cases  cited.  I  pronounce  no  opinion  as  to 
the  authority  of  the  two  cases  cited. 

Oon/oiction  quashed. 
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CROWN  CASES  RESERVED. 

Baturdc^,  Ma/rch  S,  1883. 

(Before  Lord  Coleridge^  L.C.J.j  Pollock  and  HtjddlestoNj  BB.^ 

Manistt  and  Stsfhek,  JJ.) 

Reg.  v.  Fbedebigk  Hobk.  (a) 

FaUe  pretencea^^Previoua  convidion^^Term  of  penal  servUvde-^ 

Amendment  of  sentence. 

The  prisoner  was  convicted  on  an  indictment  for  obtaining  goods 
by  foblse  pretences,  and  also  pleaded  guilty  to  a  previous  convic- 
tion for  false  pretences  charged  in  the  indictment.  He  was 
sentenced  to  seven  years*  penal  servitude. 

Held,  that  the  sentence  was  wrong,  and  it  was  amended  by  reducing 
it  to  five  years'  penal  servitude. 

f^ASE  reserved  by  the  Recorder  of  the  City  of  London. 

At  a  session  holden  for  the  jorisdiction  of  the  Central  Criminal 
Coort^  on  Monday^  the  8th  day  of  January  last^  Frederick  Horn 
was  convicted  before  me  upon  an  indictment^  framed  under 
24  &  25  Yict.  c.  96,  s.  88^  charging  him  with  obtaining  goods  by 
false  pretenceSj  and  he  pleaded  guilty  to  a  previous  conviction 
for  obtaining  goods  by  false  pretences  charged  in  the  same 
indictment. 

By  this  section  the  misdemeanour  of  obtaining  goods  by  false 
pretences  is  punishable  with  penal  servitude  for  the  term  of  three 
yearSj  or  imprisonment  for  any  term  not  exceeding  two  years 
with  or  without  hard  labour^  and  with  or  without  solitary 
confinement. 

By  sect.  4  of  the  same  statute  simple  larceny  is  punishable 
with  penal  servitude  for  the  term  of  three  years^  or  imprisonment 
for  any  term  not  exceeding  two  years  with  or  without  hard 
labour^  and  with  or  without  solitary  confinement^  and  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

By  sect.  7  of  the  same  statute  the  punishment  for  the  offence 
of  simple  larceny  after  a  previous  conviction  for  felony  is,  at  the 
discretion  of  the  court,  penal  servitude  for  any  term  not  exceed- 
ing ten  years,  and  not  less  than  three  years,  or  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement,  and,  if  a  male  under  sixteen, 
with  or  without  whipping. 

(a)  Reported  by  John  Thoxpsov,  Esq.,  Barrister-«t-Law. 


206  CEIMIXAL   LAW  GAAES. 

•  • 

Rko.  By  sect.  8  of  the  same  statute  it  is  provided  that  whosoever 

Horn        ^^^  Commit  the  o£fence  of  simple  laroeny^  or  any  o£fence  thereby 

'       made  punishable  like  simple  larceny^  after  having  been  previously 

1883.       convicted  of  an  indictable  misdemeanour  punishable  under  that 
False     tences  ^^*'  ®^*^^  ^®  liable  to  be  kept  in  penal  servitude  for  any  term  not 
—  Previou8  exceeding  seven  years. 

oonmcti(m.  By  seots.  31,  32,  33  and  36  of  the  same  statute,  it  is  provided 
that  whosoever  shall  commit  the  felonies  mentioned  in  those 
sections  shall  be  liable  to  be  punished  "  as  in  the  case  of  simple 
larceny/' 

By  sect.  116  of  the  same  statute  provisions  contained  for  the 
form  in  which  a  previous  conviction  for  felony  or  misdemeanour 
shall  be  charged  in  indictments  for  o£fences  punishable  under  that 
Act. 

By  27  &  28  Yict.  c.  47,  s.  2,  it  is  provided  that  no  sentence  of 
penal  servitude  shall  be  for  less  than  five  years. 

The  prisoner  was  above  the  age  of  sixteen  years. 

Under  these  circumstances  I  held  that  the  prisoner  had  com- 
mitted an  offence  made  punishable  by  the  Larceny  Act  like 
simple  larceny  after  having  been  previously  convicted  of  an 
indictable  misdemeanour  punishable  under  that  Act,  and  I 
accordingly  sentenced  him  to  seven  years'  penal  servitude. 

It  was  contended  on  the  part  of  the  prisoner  that  I  had  no 
power  to  pass  the  said  sentence  for  the  offence  of  which  the 
prisoner  was  convicted  on  the  ground  that  the  words  '^any 
offence  thereby  made  punishable  like  simple  larceny,''  in  sect.  8 
of  the  Larceny  Act,  were  only  intended  to  apply  to  the  offences 
referred  to  in  sects.  31,  32,  33,  and  36  of  that  Act,  and  this 
contention  was  supported  by  the  fact  that  if  the  previous  con- 
viction had  been  for  felony,  there  would  clearly  be  no  power  to 
pass  a  sentence  of  seven  years'  penal  servitude. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
sentence  of  seven  years'  penal  servitude  was  right. 

If  this  question  is  answered  in  the  affirmative,  the  sentence  is 
to  stand ;  if  in  the  negative,  the  sentence  is  to  be  amended 
to  five  years'  penal  servitude.  Prisoner  is  undergoing  his 
sentence. 

Thomas  Chahbebs, 

Recorder  of  London. 

Blackwell  for  the  prisoner. 

Poland  for  the  prosecution. 

By  the  Court. — The  case  is  too  clear  for  argument.  The 
sentence  was  wrong,  and  must  be  reduced  to  five  year's  penal 
servitude,  and  it  will  be  amended  under  the  11  &  12  Vict.  c.  78, 
s.  2,  accordingly. 

Sentence  to  be  amended  accordingly,  (a) 

(a)  Id  Reg.  ▼.  Summers  (L.  Rep.  1  0.  C.  R.  182 ;  11  Oox  0.  0.  248)  the  priaoner 
'was  conyicted  of  the  misdemeanour  of  inflicting  grieTons  bodily  harm.  After  yerdiot 
it  appeared  that  the  prisoner  had  been  proTionsly  convioted  of  felony,  bat  the  preyions 
conTiction  was  not  charged  in  the  indictment,  and  the  judge  treated  the  oouTiction 
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QUEEN'S    BENCH    DIVISION. 

Tuesday,  March  18,  1883. 

(Before  Cave  and  Dat,  JJ.) 

Debenham  v.  Wardropbr.  (a) 

Debtors  Act,  1869  (32  ^  33  Vict.  c.  62),  s.  6— Motion  to  commit— 
Refusal  by  judge  at  chambers — Appeal — Discretion. 

A  refusal  by  a  judge  at  chambers  to  make  an  order  to  commit  a 
defendant  to  prison  for  default  of  paymsnt  of  a  judgment  debt 
is  a  matter  within  sect.  50  of  the  Judicature  Act,  1873,  amd 
therefore  subject  to  appeal. 

THIS  was  an  appeal  from  Lopes,  J.  at  chambers,  in  refasing 
to  make  an  order  to  commit  the  defendant,  a  judgment 
debtor^  to  prison  for  default  of  payment  of  a  debt  due  in  respect 
of  a  judgment  obtained  by  the  judgment  creditor. 

jB.  a.  McCall,  for  the  judgment  debtor,  took  the  objection 
that  no  appeal  would  lie.  The  decision  of  the  judge  is  final  and 
conclusive.  By  sect.  50  of  the  Judicature  Act,  1873,  it  is 
provided  that  every  order  made  by  a  judge  of  the  High  Court  of 
Justice  in  chambers,  except  orders  made  by  consent  of  parties 
or  as  to  costs  only,  may  be  set  aside  by  any  divisional  court ; 
and  no  appeal  shaU  lie  from  any  such  order,  to  set  aside  or 
discharge  which,  no  such  motion  has  been  made,  except  by 
special  leave  of  the  jcidge  by  whom  the  order  was  made,  or  by 
the  Court  of  Appeal.  There  is  no  provision  made  for  any  appeal 
from  an  order  made  by  the  court  under  sect.  5  of  the  Debtors 
Act,  1869,  and  by  sub-sect.  2  it  is  expressly  provided  that  any 
jurisdiction  by  that  section  ^ven  to  the  Superior  Courts  may  be 
exercised  by  a  judge  sitting  m  chambers.  The  judge  in  chambers 
is  put  in  precisely  the  same  position  as  the  court.  In  Ashworth 
V.  Outram  (36  L.  T.  Rep.  N.  S.  100;  5  Ch.  Div.  943),  in  which 
Malins,  Y.C.  refused  to  make  an  order  to  commit  a  defendant, 
and  made  the  costs  of  the  application  costs  in  the  action,  the 
Court  of  Appeal  refused  to  entertain  the  appeal.     In  Oha/rd  v. 

as  for  the  miBdemeanoiir  only  without  any  previons  conviction,  and  passed  the 
ordinary  senteoce  of  five  years*  penal  servitude,  and  the  Oourt  of  Oriminal  Appeal 
held  that  was  ooirect.  In  Beg.  v.  WUUm  (12  Oox  0.  C.  192)  upon  an  indictment  for 
wounding  with  intent  to  do  grievous  bodily  harm  which  did  not  charge  a  previous 
conviction  for  felony,  the  prisoner  was  found  guilty  of  unlawfully  wounding,  and  was 
sentenced  to  seven  years*  penal  servitude.  The  Oourt  of  Oriminal  Appeal  held  that 
waa  wrong,  and  under  the  11  ds  12  Viot  c.  78,  s.  2,  amended  the  sentence  by  reducing 
it  to  five  years*  penal  servitude, 
(a)  Reported  by  Duniop  Hill,  Esq^  Barrister-at-Law. 
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Debbxham    Jervia  (9  Q.  B.  Div.  178),  an  order  was  made  by  a  judge  at 
WAiJiopRR   chambers  committing  the  defendant  to  prison  for  six  weeks, 

'  which  was  affirmed  by  the  Divisional   Court.     The  defendant 

1888.        appealed  from  further  affidavits,   and  the   Court  of  Appeal  it 

q^lZT'       appears,  however,  set  aside  the  order.     That  was  an  appeal  by 

mtt—AppeaL  ^he  judgment  debtor,  against  whom  the  order  was   made,   but 

here  the  party  appealing  is  the  party  seeking  to  have  the  order 

enforced. 

Prosser  for  the  appellant. 

Cave,  J. — I  am  of  opinion  that  this  appeal  can  be  entertained. 
By  sect.  50  of  the  Judicature  Act,  1873,  every  order  of  a  judge, 
except  orders  made  in  his  discretion  or  as  to  costs  only,  may  be 
set  aside  or  discharged  by  a  divisional  court.  In  Chard  v.  Jervia 
an  appeal  from  an  order  of  commitment  made  by  a  judge  was 
entertained  by  a  Court  of  Appeal.  I  confess  I  can  see  no 
difference  between  an  appeal  from  an  order  of  commitment  made 
by  a  judge  and  a  refussd  to  make  an  order  of  commitment. 
Day,  J.  concurred. 

The  appeal  was  then  heard  upon  the  merits,  and  dismissed 
with  costs. 

Solicitor  for  the  appellant,  3f.  Boyce. 
Solicitors  for  the  respondent,  Wright  and  Law» 


QUEEN'S    BENCH   DIVISION. 

Thuraday,  Jan.  25. 

(Before  Pollock,  B.  and  Manisty,  J.) 

JEx  parte  Piot.  (a) 

Extradition — Foreign  warrant — Warrant  of  committal — Suffi- 
ciency  of  description  of  offence — ^^ Fratcd  hy  an  a^gent^^^^ 
Extradition  Act,  1870  (33  Sf  34  Vict.  c.  52),  a.  10— Treaty  with 
Fra/nce,  1876—24  ^  25  Vict.  c.  96,  a.  75. 

A  French  avhject  and  fugitive  criminal  waa  apprehended  in 
England  upon  a  warrant  iaaued  hy  the  chief  metropolitan  police 
magistrate,  after  notice  from  the  Home  Secretary  that  a  requiai- 
tion  had  been  made  for  his  extradition  under  the  treaty  with 
Francs  (1876)  for  the  aurrender  of  fugitive  criminala,  and  he 
waa  committed  under  aect.  \Q  of  the  Extradition  Act,  1870. 

(a)  Reported  by  H.  D.  Bonbet,  Esq.,  Barristor-at-Law. 
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In  the  foreign  warrant  isstied  in  France  the  prisoner  was  accused     Ex  parte 
of  the  crime  of  "  abus  de  confiance ;  "  and  by  Article  3  of  tJie       ^^' 
treaty  one  of  the  crimes  for  which  extradition  is  to  be  granted  is        igga. 
"ofriw  de  confiance  ou  detoumement  par  un  banquier,  com-        —77 
missionaire,  administrateur,^*  8fc.  ^Fra^^  "" 

In  the  police  magistrate's  wa/rrant  of  committal  the  offence  was       ag^,  *"* 
described  as  ^^ fraud  by  an  agent J^ 

Held,  that  tJie  description  of  the  offence  in  the  warrant  was 
stifficient,  and  that  the  facts  vpon  the  depositions  disclosed  a 
prima  fade  case  of  fraud  by  an  agent  within  the  meaning  of 
24  ^  25  Vict.  c.  96,  «.  75,  /o  justify  the  piHsoner^s  committal 
for  trial  if  the  offence  had  been  committed  in  England,  and 
therefore  the  magistrate  was  right  in  committing  him  under  the 
Extradition  Act. 


H 


ABEAS  CORPUS. 


A  rale  nisi  for  a  writ  of  habeas  corpus  was  granted  on  the 
22nd  day  of  January,  directed  to  the  G-ovemor  of  the  Middlesex 
Honse  of  Detention  at  Clerkenwell,  commanding  him  to  bring  np 
the  body  of  one  Felix  Angnste  Piot  (who  had  been  committed 
under  the  Extradition  Act,  1870)  with  a  view  to  his  discharge 
from  custody. 

On  the  22nd  day  of  November,  1882,  the  Home  Secretary  had, 
under  sect.  7  of  the  Extradition  Act,  signified  to  Sir  James 
Ingham,  the  chief  magistrate  of  the  Metropolitan  Police  Courts, 
that  a  requisition  had  been  made  to  him  by  the  Diplomatic 
representative  of  the  French  Bepublic,  for  the  surrender  of  Piot, 
accused  of  the  commission  of  the  crime  of  fraud  within  the 
jurisdiction  of  the  French  Kepublic,  and  thereupon  Piot  was 
arrested,  and  subsequently  committed. 

In  the  French  warrant  which  was  issued  for  the  arrest  of  Piot 
he  was  accused  of  the  crime  of  fraud  {abus  de  confirmee),  and  in 
the  warrant  of  committal  by  Sir  James  Ingham  the  offence  was 
described  as  ''  fraud  by  an  agent.'' 

Piot  had  formerly  carried  on  the  business  of  a  banker  at 
Beims,  and  had  been  adjudicated  a  bankrupt  by  the  Tribunal  de 
Commerce  of  Beims.  The  case  for  the  prosecution  was  that  one 
Mauol^re,  a  commercial  clerk  residing  at  Elboeuf,  had  purchased 
through  Piot  twenty-five  shares  in  the  Soci^t^  des  ImmeubMs, 
and  tibat  Piot  had  misappropriated  the  sum  of  3000f.,  which 
^ucldre  had  sent  to  him  after  writing  the  following  letter : 

ReimB,  Jane  1, 1881. 
Mono.  F.  Piot, — ^I  prmy  yon  to  be  so  good  as  to  oanse  to  be  taken  np  at  the  next 
MtUing  day  the  twenty-five  Immeubl^  of  'which  I  am  bnyer  though  you  (jchez  vous), 
I  w31  forward  you  the  fonds  either  to-morrow  or  the  day  after. — Accept,  Sir,  my 
friendly  greetings.  (^Signed)  MAUCLiBB. 

The  receipt  of  this  letter  was  denied  by  Piot,  who  also  denied 
that  he  had  acted  as  the  agent  of  Mauclire. 

By  the  Extradition  Act,  1870  (33  &  34  Vict.  c.  52),  s.  10,  it  is 
enacted  that : 

VOL.  XV.  p 
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Ex  parte  Iq  the  case  of  a  fngttWe  criminal  acoused  of  an  extradition  orimeb  if  the  foreign 

PiOT.  warrant  authorising  the  arrest  of  such  criminal  is  doly  authenticated,  and  such 

evidence  is  product  as  (subject  to  the  provisione  of  this  Act)  would,  according  to 

1B83.  the  law  of  England,  prove  that  the  pHfoner  was  convicted  of  such  crime,  the  police 
magistrate  sh^  commit  him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 

J'pradition  —      gy  ^q  treaty  with  France  for  the  mutual  sarrender  of  fagitive 
^^^itt/enL  ""  criminals,  article  3,  one  of  the  crimes  for  which  extradition  is  to 
be  granted  is  as  follows : 

18.  AbuB  de  conflance,  ou  d^toumement  par  un  banquier,  oommissionnaire, 
administrateur,  tuteur,  cnrateur,  liqnidateur,  syndic,  officier  minist^el,  direoteur, 
membre  on  employ^  d*ane  soci^td,  ou  par  toute  autre  personne. 

By  24  &  25  Yict.  c.  96,  s.  75,  it  is  enacted  that : 

Whosoever  having  been  entrusted  either  solely  or  jointly  with  any  other  person,  aa 
a  banker,  merchant,  broker,  attorney,  or  other  agent,  with  any  money  or  security  for 
the  payment  of  money,  with  any  direction  in  writing  to  apply,  pay,  or  deliver  such 
money  or  security  or  any  part  thereof  respectively,  or  the  proceeds  or  any  part  of  the 
proceeds  of  such  security,  for  any  purpose,  or  to  any  person  specilied  in  such  direction, 
shall  in  violation  of  good  ifaith,  ana  contrary  to  the  terms  of  such  direction,  in  anywise 
convert  to  his  own  use  or  benefit  or  the  use  or  benefit  of  any  person  other  than  the 
person  by  whom  he  shall  have  been  intrusted,  such  money,  security,  or  proceeds,  or 
any  part  thereof  respectively,  &c.,  shall  be  guilty  of  a  misdemeanour. 

Sir  Henry  James,  A.G.  {A,  L.  Smith,  with  him),  for  the  Crown, 
showed  cause. — There  are  three  objections  raised  to  the  prisoner 
being  held  in  custody :  First,  it  is  said  that  the  French  warrant 
is  insufficient  in  form  for  not  disclosing  with  certainty  the  offence 
for  which  extradition  can  be  maintained;  seconcUy,  that  the 
depositions  before  Sir  James  Ingham  disclose  no  offence 
cognisable  by  our  law,  and  therefore  neither  by  the  treaty  nor 
the  Act  can  the  extradition  be  supported ;  and  thirdly  that  the 
form  of  the  warrant  of  committal  under  the  hand  of  Sir  James 
Ingham  is  insufficient  for  not  disclosing  with  certainty  the  offence 
with  which  the  prisoner  is  charged.  The  second  objection  is  of 
course  the  substantial  one  upon  which  my  friend  will  be  disposed 
to  rely.  As  to  the  form  of  the  French  warrant  in  which  Piot  is 
accused  of  fraud,  the  French  words  being  abas  de  conjiance,  I 
submit  that  the  case  is  concluded  by  authority  and  it  is  a 
sufficient  statement  of  the  offence.  It  is  a  mistake  to  suppose 
that  the  foreign  warrant  need  disclose  any  of  the  details  of  the 
offence ;  it  is  simply  an  authority  for  arrest.  There  is  nothing 
in  the  Extradition  Act  requiring  the  foreign  warrant  to  be  in  any 
particular  form,  or  that  it  should  enter  into  any  particulars  of  the 
offence.  In  the  case  of  Ex  parte  Terraz  (14  Cox.  C.  C.  158;  39 
L.T.  Bep.  N.  S.  502;  4  Ex.  Div.  68)  the  warrant  was  in  the  most 
general  form,  describing  the  offence  as  being  the  commission  of  a 
crime  against  the  bankruptcy  law,  and  that  warrant  was  held  to  be 
good.  Then.there  are  two  cases,  one  of  which  is  almost  identical : 
one  is  Beg.  v.  Ganz  (46  L.  T.  Eep.  N.  S.  592 ;  9  Q.  B.  Div.  93 ; 
51  L.  J.  419,  Q.B.),  and  the  other  Reg.  y.  Jacobt,  reported  in  the 
same  place  in  the  Lata  Times  Beports  as  a  note  to  Beg.  y. 
Oanz.  Jacobins  case  is  almost  identical  with  this  on  the  point  of 
the  sufficiency  of  the  foreign  warrant.  There  is  also  the  case  of  Reg. 
Y.  Weil  {ante,  p.  189 ;  47  L.  T.  Bep.  N.  S.  630 ;  9  Q,  B.  Div.  701), 
where  it  was  held  that  a  fugitive  criminal  already  in  custody  may  be 
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detained  for  an  offence  within  the  Act^  even  though  he  was     Ex  parte 

originally  arrested  without  any  warrant.    Then  as  to  Sir  James        ^^ 

Ingham's  warranty  the  words  are^  that  the  prisoner  was  accused        i883. 

of  "  frand  as  an  agent/'     There  is  no  authority  for  saying  that        -77 

the  warrant  of  committal  should  set  out  the  nature  of  the  crime  '^^^''^TaT" 

with  particularity ;  there  is  nothing  in  the  statute  to  that  effect^       agent. 

the  form  of  warrant  of  committal  given  in  the  schedule  leaves  it 

in  blank.    But  after  the  judgment  of  Pollock^  B.  in  Jac^ohVa  case 

I  do  not  think  it  is  necessary  to  discuss  this  point  any  further. 

As  to  the  other  objection^  which  is  the  only  substantial  one^  the 

only  point  is  whether  there  is  any  evidence  to  put  this  man  npon 

his  trials  npon  the  depositions   before  Sir  James  Ingham.     I 

submit  that  there  was  ample  evidence  to  show  that  this  accused 

person  had  been  guilty  of  an  offence  which  was  parallel  to  the 

offence  that  would  have  been  committed  under  the  Act  of  1861 

(24  k  25  Vict.  c.  96),  s.  75.    The  letter  written  by  Mauclere 

before  he  sent  the  money  for  the  payment  of  the  twenty-five 

shares  in  the  Sod^t^  Immeubl^  which  he  had  purchased  through 

Piot,  is  a  sufficient  direction  in  writing  within  the  meaning  of  this 

fltatnte.    The  direction  to  apply  the  money  need  not  be  in  express 

and  fonnal  terms,  and  in  support  of  this  proposition  I  will  refer 

to  Beg.  V.  ChrisUan  (L.  Bep.  2  C.  G.  B.  94;  12  Cox  C.  G.  502). 

It  may  be  said  by  my  friend  that  the  amount  sent  was  only 

SOOO  francs,  whereas  the  price  of  the  shares  was  3271  francs . 

bnt  that  could  not  make  any  difference  and  allow  the  person' 

who  receives  it  to  appropriate  the  money  to  his  own  use.    The 

receipt  of  the   letter  is  denied,  but  there  is  strong  evidence 

to  show  that  it  was  received,  and  all  that  is  necessary  is  to  show 

some  evidence.    There  is  clearly  a  prima  fcude  case  which  ought 

to  be  inquired  into,  and  this  court  will  not  look  beyond  that. 

I  snbmit  that  the  prisoner  is  lawfully  in  custody,  and  all  the 

objections  raised  on  his  behalf  must  fail. 

Besley  {W.  A.  Metealf  with  him)  in  support  of  the  rule. — It 
should  not  be  forgotten  that,  before  the  treaty  with  England, 
France  insisted  upon  the  right  to  try  a  man  for  anything,  and  if 
a  French  subject  was  once  extradited  he  might  be  tried  for  any 
number  of  crimes.  By  Article  6  of  the  treaty  it  is  provided  that, 
''  the  Ambassador  or  other  Diplomatic  agent  of  Her  Britannic 
Majesty  in  France  shall  send  to  the  Minister  for  Foreign  Affairs, 
in  support  of  each  demand  for  extradition,  an  authenticated  and 
duly  legalised  copy  either  of  a  certificate  of  conviction  or  of  a 
warrant  of  arrest  against  a  person  accused,  clearly  setting  forth 
the  nature  of  the  crime  or  offence  on  account  of  which  the 
furtive  is  being  proceeded  against.'^  There  must  be  sufficient 
indication  of  the  nature  of  the  offence  to  show  that  it  is  an 
extradition  crime  before  the  English  court  can  say  that  the 
person  shall  be  surrendered.  The  treaty  shows  that  there  is  no 
such  crime  as  alms  de  conftance.  The  terms  are,  ^^  Abus  de  eon^ 
fiance,  ou  deioumement  par  un  banquier,  commissionnaire/'  &o, 
Wliat    the    treaty  says,  therefore,  is  that  persons  are  to  ba 

p  2 
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Ex  parte     delivered  ap  who  have  committed  the  o£fence  of  ahus  de  eanjianee 

^^       in  a  partioular  capacity^  and  the  man  is  not  to  be  tried  for  any 

1883.        other  than  the  extradition  crime.     The  treaty  does  not  inclnde 

—77       the  crime  of  frand  in  a  general  sense^  bnt  only  when  committed 

^Fraud^b^a^  ^^  porsons  in  a  particular  position.     In  the  case  of  Beg.  v.  Jacobi, 

^  affenu  ^^  which  is  relied  npon  by  the  Attorney-General^  Stephen,  J.  clearly 
lays  down  that  the  whole  proceeding  must  be  begun  with 
reference  to  the  law  of  England,  that  it  must  be  followed  by 
proof  that  it  is  according  to  the  law  of  England,  and  that  it  must 
be  concluded  by  a  warrant  according  to  the  law  of  England. 
Then  I  say  that  this  commitment  is  a  violation  of  the  treaty,  and 
of  our  laws  as  contained  in  the  Acts  of  Parliament.  Persons  are 
not  committed  in  this  country  without  the  depositions  naming 
the  actual  charge  which  is  made,  which  they  may  yerbally  answer 
themselves  or  call  witnesses  to  answer :  there  is  no  such  thing  as 
a  general  commitment.  It  would  be  a  most  serious  violation  of 
the  liberiy  of  the  subject.  "  Fraud  by  an  ag^nt ''  is  not  a  descrip- 
tion of  one  crime,  but  it  is  a  description  of  a  dozen  different 
crimes.  It  is  the  most  general  term  that  can  possibly  be  applied, 
and  it  is  not  competent  for  a  magistrate  to  send  abroad  upon  an 
extradition  warrant  a  person  to  be  tried  there  under  the  authority 
of  the  treaty,  for  any  general  offence.  In  the  case  of  Reg,  y.  Qanz 
the  question  was  not  so  much  as  to  the  character  of  the  warrant, 
as  whether  there  was  any  warrant  at  all.  When  the  depositions 
are  looked  at  narrowly,  it  will  appear  that  no  offence  has  been 
disclosed.  The  money  was  never  ordered  to  be  applied  specifi- 
cally to  the  purchase  of  the  twenty-five  Immeubl&i.  It  was  taken 
in  current  account.  In  England  there  could  be  no  committal  for 
trial,  because  there  is  no  such  thing  as  giving  a  direction  in  writing 
six  days  before  you  have  the  money.  [Pollock,  B. — ^I  entirely 
dissent  from  that.]  I  submit  there  must  not  be  an  interval  of 
time  and  a  change  of  circumstances  to  enable  a  person  to  couple 
with  a  letter  of  the  1st  day  of  June  a  payment  on  the  7th  day 
of  June,  where  the  person  paying  on  tne  7th  day  of  June  pays 
270  francs  short  of  the  object  with  which  he  wrote  the  letter  on 
the  1st  day  of  June,  and  accepts  that  by  a  receipt  taken  on 
account.  [Pollock,  B. — I  cannot  assent  to  that  unless  you  give 
me  very  strong  authority.]  With  regard  to  the  case  of  Beg.  y. 
OhrieHanj  it  reisJly  supplies  the  strongest  possible  evidence  that 
where  money  is  sent  on  general  account  you  cannot  charge  a 
person  with  yiolation  of  good  faith  unless  the  money  is  sent 
specially  with  reference  to  the  particular  purchase  that  is  made. 
[Makisty,  J. — Suppose  the  letter  had  been,  "  I  will  send  money 
which  you  will  apply  towards  taking  up  these  shares/'  and  it 
had  been  short  of  the  exact  amount  and  the  broker  appropriated 
the  money  to  his  own  use,  would  you  say  he  was  not  guilty  of 
the  offence  f  ]  I  say  it  would  not  do.  You  cannot  legally  force 
a  man  to  put  his  hand  into  his  pocket  and  provide  money. 
[Manistv,  J. — ^No;  but  if  the  man  puts  the  money  into  his 
own  pocket  and  uses  it  for  another  purpose?]      It  comes  to 
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this,  ihai  to  give  effect  to  the  statnte  the  money  mast  accompany     Exparu 
the  direction,  and  I  venture  to  say  that  there  has  never  been  a       ^^II 
case  decided  to  the  effect  that  you  can  send  a  direction  one  day        issd. 
and  the  money  the  next.     There  is  no  proof  of  appropriation.    ^    —77 
There  is  no  suggestion    throughout    the  case  that    this   man  '^/"'j  ^",7* 
squandered  the  money  upon  himself,  or  used  it  for  his  own       *^l(ient 
purposes.     I  hope  that  the  court,  looking  at  the  depositions, 
will  come  to  the  conclusion  that  no  magistrate  has  a  right  to 
commit  him  for  trial  in  England  for  any  such  offence ;  and  I 
submit,  therefore,  that    the  nmgistrate,    having  exceeded  his 
jurisdiction — and  he  has  assuredly  exceeded  it  if  there  was  no 
ground  for  committing  him  for  trial — this  man  ought  to  be  dis« 
charged. 

Pollock,  B. — ^This  is  an  application  made  to  the  court  by  way 
of  habeas  corpus  in  order  to  test  the  validity  of  proceedings  that 
were  taken  before  Sir  James  Ingham,  in  London,  first  upon  an 
extradition  summons,  and  then  upon  an  extradition  order  made 
by  him.  Now  the  first  two  questions  that  were  raised  very 
clearly  by  Mr.  Besley  are  questions  no  doubt  to  some  extent  of 
form,  but  they  are  questions  upon  which  every  person,  whether  a 
subject  of  this  country  or  a  foreigner,  is  entitled  to  have  a  clear 
decision  of  the  court  in  favour  of  the  liberty  of  the  subject.  And 
the  two  questions  are  these:  First,  it  is  said  that  the  foreign 
warrant  which  was  issued  in  France  for  the  detention  of  the 
prisoner  does  not  disclose  any  offence  sufBcient  to  bring  him 
within  the  extradition  statute.  Next  it  is  alleged  that  the  form 
of  warrant  made  by  Sir  James  Ingham  also  discloses  no  offence 
known  to  the  law  of  England,  so  as  to  make  it  a  good  warrant  in 
respect  of  something  that  the  prisoner  was  going  to  be  indicted 
for  in  this  country.  Now  with  regard  to  the  first  of  these  two 
points  there  is,  I  think,  very  little  indeed  to  be  said  in  favour  of 
it,  because  both  by  the  extradition  treaty  and  also  by  the  statute 
itself,  it  is  quite  clear  that  a  distinction  is  preserved  throughout 
between  the  substance  of  the  offence  committed  and  the  form  of 
the  warrant  whereby  the  prisoner  is  apprehended.  The  prisoner 
was  charged  by  the  foreign  warrant,  and  apprehended  for  simply 
an  abu8  de  confiance.  Sitting  in  an  English  court  of  law  it  is  no 
part  of  our  duty  to  say  what  is  meant  by  those  words,  because 
we  do  not  know  the  foreign  law  except  as  a  question  of  fact.  It 
seems  to  me  perfectly  clear  that  neither  under  the  Extradition 
Act  nor  under  the  treaty  can  it  be  supposed  that  the  matter 
should  not  be  dealt  with  by  such  a  warrant.  The  Extradition 
Act  provides  this,  '^  That  the  Ambassador  or  other  Diplomatic 
agent  of  Her  Britannic  Majesty  in  France  shall  send  to  the 
Minister  of  Foreign  Affairs  in  support  of  each  demand  for 
extradition  an  authenticated  and  duly  legalised  copy  either  of  a 
certificate  of  conviction,  or  of  a  warrant  of  arrest  against  a 
person  accused,  clearly  setting  forth  the  nature  of  the  crime  or 
offence.''  That  is  ahvs  de  confiance,  but  whether  that  is  a  crime 
or  an  offence  within  the  extradition  treaty  is  another  matter. 
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Ex  parte  Now  we  go  to  the  next  point,  namely,  what  was  done  by  Sir 
^^'  James  Ingham.  When  the  prisoner  is  brought  before  him,  not 
1883.  ^o^y  *t®  warrant,  but  the  depositions  are  brought  before  him, 
— -  which,  according  to  the  articles  of  the  treaty,  must  clearly  set 
^lya^t^  -  forth  the  acts  relied  on,  contain  a  description  of  the  person 
^ayent,  ^^  claimed,  and  any  other  information  which  may  serve  to  identify 
him.  Now  the  only  question  is,  had  Sir  James  Ingham  before 
him  depositions  clearly  sotting  forth  the  said  acts  f  I  will  allude 
to  that  presently,  but  so  far  as  the  form  of  Sir  James  Ingham's 
warrant  is  concerned  it  seems  to  me  to  be  abundantly  suflBcient. 
The  charge  in  the  warrant  of  Sir  James  Ingham  is  this,  "  Fraud 
as  an  agent/'  Mr.  Besley  argues  that  there  ought  to  be  con- 
tained in  the  warrant  a  specific  description  of  the  oflfence  as  if 
the  prisoner  were  about  to  be  indictea  in  this  country.  Now 
the  terms  of  the  Act  of  Parliament,  on  which  of  course  Sir 
James  Ingham  alone  could  act,  are  these  :  Sect.  10  of  83  &  34 
Vict.  c.  52,  which  is  the  Act  of  1870,  provides,  "  In  the  case  of  a 
fugitive  criminal  accused  of  an  extradition  crime,  if  the  foreign 
warrant  authorising  the  arrest  of  such  criminal  is  duly  authenti- 
cated, and  such  evidence  is  produced  as  (subject  to  the  provisions 
of  this  Act)  would,  according  to  the  law  of  England,  justify  the 
committal  for  trial  of  the  prisoner  if  the  crime  of  which  he  is 
accused  had  been  committed  in  England,  the  police  magistrate 
shall  commit  him  to  prison,  but  otherwise  shall  order  him 
to  be  discharged.''  The  first  question  is,  what  was  the 
nature  of  the  evidence  brought  before  Sir  James  Ingham  ?  If 
there  was  enough  to  satisfy  him  that  the  crime  of  which  the 
prisoner  was  accused,  if  committed  in  England,  justified  his  com- 
mittal, then  he  is  to  commit  the  prisoner  to  abide  the  order  for 
his  surrender.  Now  comes  the  question  whether  Sir  James 
Ingham  should  do  more  than  say,  "  Fraud  as  an  agent.''  No 
doubt  fraud  as  an  agent  might  or  might  not,  according  to  the 
particular  facts  proved,  constitute  a  crime  which  would  justify  the 
committal  of  the  prisoner  for  trial  in  this  country ;  but  there  is 
nothing  in  the  statute  which  requires  that  the  crime  which  would 
justify  his  committal  in  this  country  should  be  stated  specifically 
in  the  warrant  of  detention.  It  seems  to  me  that  in  this  case  the 
warrant  was  perfectly  sufficient  for  the  purpose  which  was  in- 
tended by  the  statute,  and,  if  any  decisions  were  necessary  to 
sustain  that  view,  those  cited  by  the  Attorney-General  go  to  my 
mind  the  whole  length,  because  we  find  that  by  the  chief  case 
decided  on  this  point  of  Ex  parte  Terraz  {ubi  sup.),  it  was 
decided  that  a  commission  of  crime  against  bankruptcy  laws  is  a 
sufficient  description  in  a  warrant  for  the  apprehension  of  a 
prisoner  under  the  extradition  treaties.  In  Beg  v.  Jacobi, 
reported  in  the  note  to  Eeg  v.  Oanz  {iihi  sup,),  one  of  the 
prisoners  was  detained  upon  a  warrant  which  only  charged  him  as 
"  Suspected  of  fraud,"  and  nothing  could  be  more  in  violation  of 
good  faith,  according  to  our  notion  of  English  law,  than  to  say, 
not  that  he  was  guilty  of  fraud,  but  suspected  of  fraud.     There  it 
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was  unnecessary  to  insert  the  legal  definition  of  such  a  crime.      Ex  parte 
Again,  in  Beg.  v.  Weil  {ubi  sup.)  the  Court  of  Appeal  held  that        ^^^^' 
the  prisoner  might  be  detained  even  where  there  was  no  warrant.        igss. 
On  these  grounds^  so  far  as  those  two  points  are  concerned,  I        -7-7 
think  this  rale  ought  to  be  discharged.     Then  comes  what  no  ^i!"^i^t"' "" 
doubt  IS  a  much  more  serious  matter,  namely^  were  the  facts       agent. 
which  were  brought  before  Sir  James  Ingham  sufficient  to  enable 
him  to  arrive  at  the  conclusion  that  he  was  justified,  or  would 
bo  justified^  in  the  committal  for  trial  of  this  prisoner  if  the 
crime  of  which  he  was  accused  had  been  committed  in  England  ? 
That  opens  the  whole  facts  of  the  case  before  Sir  James  Ingham, 
always  remembering  that  he  had  not  to  consider  what  might  be 
the  ultimate  result  of  the  trial,  or  in  any  way  to  take  upon  him- 
self such  a  responsibility,  but  simply  to  sit  there  and  to  see 
whether  upon  the  pnmd  facie  evidence  laid  before  him  there  was 
sufficient  to  justify  the  committal  of  this  prisoner  if  he  was  to  be 
tried  in  England.    Now,  the  words  of  24  &  25  Vict.  c.  96,  s.  75, 
so  far  as  they  are  material  to  this  case,  are  these :    ''Whosoever 
having  been  entrusted  either  solely  or  jointly  with  any  other 
person  as  a  banker,  merchant,  broker,  attorney,  or  other  agent, 
with  any  money  or  security  for  the  payment  of  money  with  any 
direction  in  writing  to  apply,  pay,  or  deliver  such   money  or 
securify,  or  any  part  thereoi  respectively,  or  the  proceeds,  or  any 
part  of  the  proceeds  of  such  security  for  any  purpose  or  to  any 
person  specified  in  such  direction,  shall,  in  violation  of  good  faith 
and  contrary  to  the  terms  of  such  direction,  in  any  case  convert  to 
his  own  use,''  and  so  on,  shall  be  guilty  of  an  ofience.  Now,  had  the 
prisoner  Piot  in  this  case   committed  an   offence  within  that 
statute?    It  was  proved  before  Sir  James  Ingham,  upon  the 
depositions,  that  the  prosecutor  had  paid  to  Piot,  who  kept  a 
bank  in  Beims,  on  the  7th  day  of  June,  SOOOf.,  and  that  the 
same  had  not  been  paid  over  by  Piot  according  to  the  directions 
given  to  him,  and  the  mode  in  which  it  was  sought  to  show  that 
Piot,  as  regards  this  SOOOf,  came  within  the  meaning  of  the 
statute  was  in  this  way  :  It  was  shown,  as  is  now  admitted  on 
the  affidavit  of  Piot  himself,  that  he  received  instructions  to  deal 
with  certain  shares.     He  says  that  those  shares  had  been  sold  by 
him  as  a  principal ;  the  prosecutor  Mauclere  says, ''  No  you  were 
dealing  with  those  shares  for  me  as  a  broker,  and  I  paid  you  this 
money  in  order  to  take  up  those  shares  on  settling  day.''     Piot 
received  the  money  in  pursuance  of  a  letter  whiqh  was  in  these 
terms,  written  on  the  1st  day  of  June,  1881 :  "  I  beg  you  to  be 
good  enough  to  take  up  at  the  next  settling  day  the  twenty-five 
Immeubl^s,  the   purchase  of  which  I  concluded  with  you "  (I 
believe  the  words  are  chez  voils,  and  whether  that  would  make 
any  difference  or  not  it  is  not  necessary  to  say).     " I  will  forward 
you  the  cash  either  to-morrow  or  the  next  day."    Now  Maucldre 
asserts,  and  Piot  admits,  that  there  was  paid  in  pursuance  of  that 
letter^  within  a  few  days,  SOOOf. ;  the  only  question  is  whether 
in  the  first  place  that  letter  was  a  direction  in  writing  to  apply 
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Ex  parte     or  pay  this  parfcionlar   sum  for  any  parpose  specified  in  the 

^^       direction  ;  and  secondly^  whether  the  money  had  been  converted 

1883.       ^o  ^6  us^  A^d  benefit  of  Piot.    As  to  the  first  point  I  can  have 

—77       no  manner  of  donbt  that,  if  I  was  called  upon  to  state  what  was 

^^^\^^dT^^  the  effect  of  this  evidence  under  the  statute  in  an  English  court 

^  "agent, '^^  of  justice — if  a  direction  of  this  kind  had  been  given  to  a 
banker  in  respect  of  money  about  to  be  paid  into  his  hands,  that 
it  would  be  amply  sufficient  to  satisfy  the  statute.  That  being 
so,  in  this  case,  I  have  no  doubt  whatever  that  there  was  a 
sufficient  direction  to  bring  it  within  the  statute.  The  next 
point  is,  did  Piot,  within  the  provisions  of  the  statute,  convert 
the  money  to  his  own  use  or  benefit  f  Sir  James  Ingham  had 
ample  evidence  to  make  out  a  prima  fojoie  case  to  show  that 
Piot  had  received  the  money  under  the  terms  of  this  letter,  and 
that  he  had  not  applied  it  in  taking  up  the  shares.  That  seems  to 
me  sufficient  to  show  that  during  the  month  of  June,  without 
going  any  later,  there  was  'prima  fade  evidence  of  an  improper 
appropriation  of  that  money  to  the  use  of  Piot  himself.  Under 
these  circumstances  I  think  this  rule  ought  to  be  discharged, 
and  the  prisoner  must  be  remitted  to  custody. 

Manisty,  J. — I  am  of  the  same -opinion.  I  shall  not  go  over 
the  ground  so  fully  gone  over  by  my  learned  brother,  but  I  shall 
just  make  one  or  two  additional  observations.  Mr.  Besley 
contends  strenuously  that  the  particular  crime  for  which  the 
prisoner  is  detained  must  appear  upon  the  warrant,  for  this 
reason,  that  it  is  that  crime  alone  for  which  he  can  be  tried.  As 
I  understand  the  argument  it  is,  that  the  crime  must  be  so 
specified  in  the  warrant  that  the  man  can  be  indicted  for  no 
other.  Now,  if  you  look  at  the  Act  of  Parliament  you  will  fiind 
that  it  is  not  the  warrant  that  is  to  be  looked  to  for  ascerteining 
what  the  offence  or  crime  is  for  which  the  man  is  to  be  detained. 
Sub-sect.  2  of  sect.  3  is  in  these  terms :  "  A  fugitive  criminal 
shall  not  be  surrendered  to  a  foreign  state,  unless  provision  is 
made  by  the  law  of  that  state,  or  by  arrangement,  that  the 
fugitive  criminal  shall  not  until  he  has  been  restored,  or  had  an 
opportunity  of  returning  to  Her  Majesty's  dominions,  be  detained 
or  tried  in  that  foreign  state  for  any  offence  committed  prior  to 
his  surrender  other  than*-''  Other  than  what  ?  Not  other  than 
the  offence  stated  in  the  warrant,  but,  '^  other  than  the  extradition 
crime  proved  by  the  facts  on  which  the  surrender  is  grounded." 
Now,  where  do  you  find  the  facts  ?  You  find  the  facts  in  the 
depositions  and  not  in  the  warrant.  I  think  it  is  unnecessary 
to  repeat  the  observations  which  my  learned  brother  has  made 
with  regard  to  the  form  of  either  of  the  two  warrants.  If  it 
were  necessary  I  would  refer  to  the  judgment  of  Huddleston,  B., 
in  the  case  of  Ex  parte  Terraz,  because  there  the  definition  is 
clearly  pointed  out,  but  this  is  not  the  case  of  a  warrant  of 
commitment  after  trial,  but  a  warrant  for  detaining  a  person 
until  trial.  I  think,  if  authority  were  necessary,  there  is 
authority  for  holding  that  these  warrants  were  sufficient.    As  to 
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the  other  point  on  the  depositions,  I  think  there  is  abundant     Exparte 
evidence  on  which  Sir  James  Ingham  was  justified  in  issuing  his       ^^ 
warrant*  i883. 

Uule  diecharged.  

BoKoitor  for  the  prisoner,  8.  B.  Abrahams.  ^^wfc 

Solicitor  for  the  Crown,  SoUoUar  to  the  Treasury.  "'J^Ja!  **" 


HIGH    COURT   OP   JUSTICE. 
QUEEN'S  BENCH  DIVISION. 

SiTTiKGS  AT  Nisi  Prius. 

Tuesday,  April  10,  1883. 

(Before  Lord  Colbbidgs,  L.C.J.) 

Beg.  v.  Bsadiauoh  aud  othibs.  (a) 

Blasphemous  libel — Liability  for  publication  of- — Trial — Practice — 
Evidences-Indictment  charging  several  jointly — Separate  trial 
of  one — Competence  of  other  defendants  (w  witnesses  in  his 
defence — Lord  CampbelVs  Libel  Act  (6^7  Vict.  c.  96),  s.  7, 
as  to  exculpaUny  evidence  in  answer  to  a  prim&  facie  case  of 
liability  for  publication — Sale  of  paper  of  known  character,  but 
with  which  defendant  was  not  connected,  on  premises  of  defen^ 
dant,  by  his  servants — Applicability  of  the  doctrine  of  Reg,  v. 
Holbrook  (13  Cox  C.  C.  653,  and  14  Cox  C.  C.  199)— Evidence 
of  liability  of  defendant  for  publication,  not  merely  of  the 
paper  but  of  the  libels  contained  in  it — Direction  to  the  jury. 

1.  On  an  indictment  of  three  persons  jointly  for  publishing 
blasphemous  libels  in  certain  numbers  of  a  newspaper,  two 
of  them,  whose  names  were  on  it  as  editor  and  publisher,  having 
already  been  convicted  on  a  charge  of  publishing  similar  libels 
in  another  number  of  the  paper,  held  that  the  third,  whose  case 
was  that  he  was  not  connected  with  the  paper  at  all,  ought  to  be, 
on  his  application,  tried  separately,  as  his  trial  with  the  otl^rs 
might  possibly  prqudice  him  in  his  defence,  especially  as  he 
desired  to  call  them  as  witnesses,  while  it  did  not  appear  that 
his  separate  trial  could  at  all  embarrass  the  case  for  the  prosecu- 
tion, as  the  prosecutor  would  be  entitled  to  give  any  evidence  in 

(o)  Reported  bj  W.  F.  Fdilason,  Eaq.,  Barrister-at-Law. 
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Rn*  his  power  tojw  the  defendant  with  a  joint  liahility  for  the  acts 

BsADLAuoH        ^/  ^^  others, 

▲KUOTI1KB8.   2.    Heldj  that  the  defendant,  thus  tried  first  and  separately,  was 

entitled  to  caU  the  other  defendants  as  witnesses  on  his  behalf, 

though  they  could  not  be  called  as  witnesses  for  the  prosecution^ 

Blatp/iemout       without  taking  a  verdict  of  acquittal  against  them,  the  trial 

libtl—Puhlica'      being  separate.     The  observations  of  Cockbum,  0,J.  in  Reg,  t;. 

tion,  Winsor  and  Harris   held  not  applicable,  as  there  the  fellow 

prisoner  was  called  for  the  Crown. 

3,  The  provision  in  Lord  OampbelVs  Libel  Act  (6  ^'  7  Vict.  c.  96), 
s,  7,  as  to  allowing  exculpatory  evident  in  answer  to  a  prim& 
facie  ca«e  of  liahility  for  publication,  being  qwite  general  in  its 
terms,  was  held  to  apply  to  a  prosecution  for  the  publication  of 
a  blasphemous  libel. 

4,  The  defendant  first  tried,  having  originally  published  the  paper, 
and  having,  after  he  had  ceased  to  be  ostensibly  connected  with 
it,  continued  to  allow  it — knowing  its  character — to  be  published 
on  his  premises,  by  a  person  in  his  employ,  but  who  was  allowed 
{in  consideratum  of  a  reduction  of  salary)  to  carry  on  there 
a  business  of  his  own  as  bookseller  and  newspaper  publisher"^ 
the  defendant  being  occasionally  on  the  premises,  and  knowing 
that  the  paper  was  sold  there,  though  not  proved  to  have  had 
knowledge  of  any  particular  numbers  or  articles  in  it,  and  not 
being  shown  to  have  had  otherwise  any  connection  with  it  during 
the  publication  of  the  libels  ;  held,  that  though  there  wasa'pnaA, 
facie  case  against  him,  yet  there  was  also  a  case  in  answer  to  U, 
under  the  provisions  in  the  Libel  Act,  on  which  the  jury  might 
well  acquit  him. 

5,  Publications  discussing  with  gravity  and  decency,  and  in  an  argu^ 
mentative  way,  questions  as  to  Christian  doctrine  or  statements  in 
the  Hebrew  Scriptures,  and  even  questioning  their  truth,  are  not 
to  be  deemed  blasphemous,  so  as  to  be  fit  subjects  for  criminal 
prosecution. 

But  publications  which,  in  an  indecent  and  malicious  spirit,  assail 
and  asperse  the  truth  of  Christianity,  or  of  the  Scriptures,  in 
language  calculated  and  intended  to  shock  the  feelings  and  out" 
rage  the  belief  of  mankind,  are  properly  to  be  regarded  as  blasphe^ 
mous  libels. 

INDICTMENT  against  Mr.  Charles  Bradlaugh,  M.P.,  and  two 
other  persons,  named  Bamsay  and  Foote,  for  publishing 
blasphemons  libels  in  a  paper  called  the  Freethinker  between  the 
26th  day  of  March  and  the  11th  day  of  Jane,  1882.  The  indict- 
ment had  been  found  at  the  Central  Criminal  Court  and  removed 
into  the  High  Court  for  trial.  The  first  count  alleged  that  the 
three  defendants,  **  with  intent  to  asperse  and  vilify  Almighty  God, 
and  bring  the  Holy  Scriptures  and  the  Christian  religion  into 
contempt  among  the  people,  on  the  26th  day  of  March,  1882, 
did  compose,  print,  and  publish  certain  scandalous,  impious, 
blasphemous  and  profane  libels  of   God,  the  Holy  Bible    or 
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Scriptures^  and  the  Christian  religion/'  in  these  words^  "  The  God        ^^a, 
whom  Christians  love  and  adore  is  draicted  in  the  Bible  with  a  j^^j^j^^j^jj^^ 
character  more  bloodthirsty  than  a  Bengal  tiger  or  a  Bashi-   ahdothkss. 

Bazonk.     He  is  credited  with  all  the  vices  and  scarcely  any  of        

the  virtues  of  a  painted  savage.    Wanton  cruelty  and  heartless       ^^^ 
barbarity  are  his  essential  characteristics.     If  any  despot  at  the   Bla^fhanous 
present  time  tried  to  emulate^  at  the  expense  of  his  subjects^  the  Ubd—Publka^ 
misdeeds  of  Jehovah^  the  great  majority  of  Christian  men  would        ^'^''* 
denounce  his  conduct  in  terms  of  indignation/' 

Thirteen  other  counts  set  out  similar  passages  from  eight 
different  numbers  of  the  Freethinker  between  the  dates  men- 
tioned^ the  26th  day  of  March  and  the  11th  day  of  June^ 
1882.  Of  all  of  them  it  is  enough  perhaps  to  state  in  general 
that  on  the  part  of  Mr.  Bradlaugh  they  were  not  denied  to 
be  blasphemous  in  a  legal  sense;  and,  on  the  trial  of  the 
other  defendants  it  was  admitted  by  them  that  they  held  up 
to  odium  and  ridicule  the  G-od  of  the  Hebrew  Scriptures, 
as  they  expressed  it,  or  the  idea  of  God  presented  in  the 
Bible,  though  they  denied  that  there  was  anything  irreverent 
as  to  the  idea  of  God  or  a  Supreme  Being  in  the  abstract, 
assuming  the  existence  of  such  a  Being;  and  though  there 
were  also  contained  in  the  paper  certain  pictures  or  cartoons 
which  were  included  in  the  indictment  and  described  as  carica* 
tures  of  God,  and  as  indecent  and  blasphemous.  It  was 
contended  on  tiie  part  of  the  defendants  that  these  also  in  like 
manner  only  ridiculed  the  idea  of  God  exhibited  in  the  Hebrew 
Scriptures  or  the  Bible,  and  not  the  abstract  idea  of  God  or 
Deity. 

Sir  H,  Qiffard  and  Moloney  for  the  prosecution,  which  had  been 
instituted  in  July,  1882,  at  the  instance  of  Sir  H.  Tyler,  and  for 
which  the  fiat  of  the  Director  of  Public  Prosecutions  under  the 
Newspaper  Libels  Acli,  1881,  had  been  obtained. 

The  defendant  appeared  in  person. 

The  other  two  defendants,  who  had  already  been  convicted  with 
one  Kemp,  on  an  indictment  by  the  Corporation  of  London  for 
publishing  blasphemous  libels  in  another  number  of  the  Free* 
thinker  (at  Christmas,  1882)  were  brought  up  in  custody,  on 
a  habecuf  corpus,  to  attend  their  trial,  and  defend  themselves  in 
person. 

Avory  and  Olner  appeared  on  their  behalf  to  advise  and  argue 
on  points  of  law. 

Before  the  jury  were  sworn. 

The  defenaant  Bradlaugh  applied  that  he  might  be  tried 
separately  and  first  —  before  the  others  •—  who  were  now  in 
prison  under  a  sentence  for  a  similar  offence.  He  made  the 
application,  he  said,  on  the  ground  that,  though  the  defendants 
were  jointly  indicted,  yet  the  offence  of  which  they  were  accused 
was  one  for  which  each  might  be  separately  indicted,  and  it  was 
un&ir  to  indict  and  try  them  together,  one  consequence  of 
which   might  be  that  he  might  desire  to   call  the  others  as 
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Rbg.  his  witnesses ;  another  might  be  that  he  might  be  prejudiced  by 
BiuDiiAuaH  ^^^^S  *™d  ^^  ^®  others.  He  cited  the  observations  of 
AND0THBB8.   Cockbam^  G.J.  in  Beg.  v.  Boulton  and  Path  (12  Cox  G.  G.  87) 

as   to    the  unfairness  of   indading  in  one    indictment  parties 

^f^'  who  might  be  separately  indicted,  and  on  these  glands  asked 
Blasphemous  ^^^  be  might  be  tried  separately,  and  tried  first. 
Hbel—PubUca-  Sir  H.  Qiffwrd  scdd  he  could  not  assent  to  the  application, 
tion,  which  he  thought  novel,  and  might  have  the  effect  of  embarrass- 
ing the  prosecution.  In  this,  as  in  many  cases  in  which  several 
persons  were  indicted,  it  was  important  to  have  all  the  persons 
alleged  to  have  concurred  in  a  common  object  before  the  court. 
The  offence  charged  was  the  publication  of  a  series  of  blasphe- 
mous libels  in  the  Freethinker,  and  it  would  be  admitted  that  up 
to  a  certain  date  (November,  1881)  the  defendant  Bradlaugh  did 
publish  it.  And  the  case  for  the  prosecution  was,  that,  though 
there  was  at  that  time — after  the  Newspaper  Libel  and  Registry 
Act  of  1881 — a  change  in  the  registry,  yet  that  in  reality  there 
was  no  change  at  all,  and  that  the  paper  continued  to  be  sold — 
afterwards,  as  before,  bv  the  same  person,  Bamsay — ^at  the  same 
premises,  the  shop  of  the  defendant  Bradlaugh,  Bamsay  being  in 
his  service,  and  the  publication  really  going  oii  as  before.  The 
case  for  the  prosecution  was,  that  the  defendant  Bradlaugh  had 
been  from  the  first  connected  with  the  paper,  and  continued 
to  be  so  after  the  change  in  the  registry  as  before,  con- 
tinuing to  be  connected  with  the  persons  who  conducted  and 
published  it. 

Lord  GoLEBiDQE,  L.C.J,  said  he  did  not  see  why  this  might  not 
be  shown,  if  it  could  be,  just  as  well  on  a  trial  of  the  defendant 
Bradlaugh  separately  as  on  the  trial  of  the  three  defendants 
jointly.  He  did  not  see,  therefore,  that  the  prosecution  would  be 
embarrassed  or  prejudiced  by  his  being  tried  separately,  while 
he  could  see  that  the  defendant  Bradlaugh  might  be  prejudiced 
by  his  being  tried  with  the  others,  who  had  already  been  con- 
victed on  a  similar  indictment.  On  a  balance,  therefore,  of  the 
convenience  or  inconvenience  of  trying  the  defendant  Bradlaugh, 
separately  or  jointly  with  the  others,  he  thought  that  he  should 
be  tried  separately. 

The  defendant  Bradlaugh  then  objected  that  as  there  were 
fourteen  counts,  founded  on  as  many  different  libels,  contained  in 
eight  different  numbers  of  the  paper,  the  prosecutors  might  be 
called  upon  to  elect  which  of  them  they  would  proceed  and  be 
confined  in  their  evidence  thereto ;  and  he  cited  Reg.  v.  Barry 
(4  F.  &  F.  Rep.  889)  in  support  of  his  contention ;  but 

Lord  CoLEBiDOB,  L.G.J,  held  that  it  did  not  apply,  and  overruled 
the  objection,  observing  that,  in  case  of  conviction,  he  should 
give  one  judgment  on  any  number  of  the  counts,  making  the 
sentences  concurrent,  according  to  the  practice  since  O'ConnelVs 
case  (11  01.  &  Fin.  165.) 

The  case  was  then  opened  as  against  the  defendant  Bradlaugh, 
who  stated  that,  as  his  defence  was  a  denial  of  the  publication, 
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it  would  not  be  necessary  to  read  any  of  the  passages  charged        Rko. 

in  the  indictment.  Bradlaugh 

Sir  H.  Oiffard,  in  opening  the  case  for  the  prosecution^  audothbm. 
acquiesced  in  that  course.  He  cited  from  Hawkins'  rleas  of  the  — 
Crown  (Bk.  1,  c.  5) :  "  The  blasphemies  against  God,  as  denying  ^^^' 
Him  or  His  providence,  and  all  contumelious  reproaches  of  Jesus  Blasphemous 
Christ,  all  profane  scoiBng  at  the  Holy  Scriptures,  or  exposing  any  Uhel—PubHca^ 
part  thereof  to  contempt  or  ridicule,  are  offences  against  the  ''^* 
common  law.''  That,  he  said,  was  the  view  of  the  law  on  which  the 
prosecution  was  based ;  and  the  only  question  which  would  be 
raised  on  the  present  trial  was  not  whether  these  were  blasphe- 
mous publications  the  publishers  of  which  would  be  liable  to 
punishment,  but  whether  the  publication  could  be  traced  to  Mr. 
Bradlaugh.  Now,  in  offences  of  this  class — i.e.,  misdemeanour — 
all  who  aided  and  assisted  in  the  offence  were  principals;  and 
the  case  against  Mr.  Bradlaugh  was  this,  that  he  had  originally 
published  the  Freethinker,  and  was  well  aware  of  its  character : 
that  he  had  in  his  own  paper,  the  National  Reformer,  of  the 
Ist  day  of  May,  1881,  announced  it  in  terms  of  eulogy  and 
approval;  that  it  was  published  by  the  Freethought  Company 
(which,  it  was  admitted  by  him,  was  constituted  only  of  himself 
and  Mrs.  Besant,  he  being  the  manager)  on  their  premises ;  that 
in  November,  1881,  just  after  the  Newpaper  Libels  and  Registry 
Act,  1881,  had  come  into  operation,  Ramsay,  the  co-defendant, 
was  registered  as  the  proprietor  and  publisher,  but  that  he  was 
the  servant  of  the  company — that  is,  of  the  defendaint  Bradlaugh; 
and  that  it  continued  to  be  published  on  the  same  premises  as 
before,  only  that  it  was  published  by  Ramsay  as  on  his  own 
behalf,  and  not  on  behalf  of  the  company ;  and  that  it  was  sold 
there  by  Ramsay  and  a  third  person  (Norris),  also  in  the  employ 
of  Mr.  Bradlaugh,  after  as  before  the  change,  and  during  the 
whole  of  the  time  during  which  the  libels  were  published,  the 
defendant  Bradlaugh  being  occasionally  at  the  premises,  of  which 
he  was  the  rated  occupant,  and  where  the  business  of  the  com- 
pany, of  which  he  was  manager,  continued  to  be  carried  on,  and 
where  placards  of  the  paper  were  exhibited.  It  could  not  be 
doubtea  that  Mr.  Bradlaugh  must  have  been  aware  that  it  was 
sold  there,  by  a  person  who  was  his  own  servant,  nor  that  he 
was  aware  of  its  character ;  and  this  was  surely  enough  to  show 
that  he  aided  and  abetted  its  publication. 

Proof  was  given  of  the  fiat  of  the  Director  of  Public  Proseon- 
tions  for  this  prosecution.  It  was  in  this  form :  '^  I  hereby  allow 
the  prosecution  of  the  publisher,  proprietor,  or  editor  of  the 
Freethinker,  or  any  other  person  responsible  for  the  publication 
therein  of  blasphemous  articles  between  the  dates  of  March  26 
and  June  11,  1882." 

Mr.  Bradlaugh  objected  that  this  was  not  a  sufficient  fiat 
within  the  Act,  as  it  was  quite  general,  and  mentioned  no  one  by 
name;  but 

Lord  CoLERiDGR,  L.C.J,  being  informed  that  a  divisional  court 


222  CRIMINAL  LAW  CA8£S. 

Rw}.       had  held  it  Bufficient^  said  he  was  of   that  opinion^  and   so 


^-         held. 


AND  OTHERS.       Erldeiice  was  given  of  an  annonncement  in  the  National 

Reformer  of  the  Ist  day  of  May,  1881,  published  by  the  Free- 

1883.  thought  Company — admitted  by  the  defendant  to  be  virtually 
Uhupheimns  himself — ^at  premises  28,  Stonecutter*street,  Farringdon-road,  of 
tibel—PubUcn"  the  Freethinher,  then  about  to  appear,  and  then  pubUshed  by  the 
"<^-        company. 

The  announcement  was  in  favourable  terms,  and  described 
it  thus:  ''The  Freethinker  is  an  anti-Christian  organ,  and  is 
therefore  to  be  chiefly  aggressive.  It  will  wage  relentless 
warfare  against  superstition  in  general,  and  against  the  super- 
stition of  Christianity  in  particular.  It  will  do  its  best  in  this 
direction,  employing  the  arms  of  science,  scholarship,  and 
philosophy  against  the  Bible  j  and  it  will  not  scruple  to  employ 
for  the  same  purpose  any  weapons  of  ridicule  or  sarcasm  which 
may  be  derived  from  the  armoury  of  common  sense.'' 

This  was  put  in  as  showing,  in  the  first  place,  a  general 
approval  by  the  defendant  of  publications  in  the  Freethinker 
against  Christianity. 

It  was  admitted  by  the  defendant  that  he  and  Mrs.  Besant 
were  the  Freethought  Company,  and  that  he  was  the  manager. 

An  admission  in  writing,  by  the  defendant,  attached  to  the 
depositions,  was  also  put  in,  stating  that  Bamsay,  for  the  purpose 
of  managing  the  Freethought  publishing  business^  was  the 
servant  of  the  company. 

It  was  proved  that  on  the  15th  day  of  November,  1881,  affcer 
the  Newspaper  Libel  and  Begistry  Act  came  into  operation,  the 
defendant  Bradlaugh  was  registered  as  proprietor  of  the  National 
Reformer,  and  that  Bamsay  was  registered  as  proprietor  and 
pubUsher  of  the  Freethinker,  the  place  of  publication  of  both 
being  described  as  28,  Stonecutter-street.  It  was  proved  that 
the  defendant  was  the  rated  occupier  of  the  house  and  shop  at 
that  address;  evidence  was  given  of  purchase  there  of  the 
numbers  of  the  Freethinker,  included  in .  the  indictment,  and 
evidence  was  also  given  that  on  various  occasions  during  the 
period  covered  by  their  publication  the  defendant  had  been  seen 
there,  and  that  placards  of  the  paper  were  in  the  window.  It  was 
also  proved  that  the  bill  of  the  ''  Freethought  Company ''  was 
over  the  shop  door,  and  a  clerk  from  a  bank  proved  that  the 
defendant  kept  an  account  there  on  behalf  of  the  company,  of 
which  he  had  admitted  that  he  was  the  manager  and  principal 
member,  (a)  The  papers  purchased  were  put  in,  and  that  was 
the  case  for  the  prosecution. 

The  defendant  submitted  that  there  was  no  evidence  that  he  had 
published  the  alleged  libels.    He  was  not  the  registered  proprietor 

(a)  In  oross-ezaminaiion  it  appeared  that  the  prosecutor  bad  had  inapeokion  of  the 
defendant's  account  under  an  o^er  of  the  Lord  Mayor,  under  the  Bankers'  Evidenoe 
Act,  1879 ;  and  Lord  Coleridge,  L.C.J.  expressed  a  doubt  as  to  the  Talidity  of  the 
order,  as  not  haying  been  made  by  a  judge  of  the  High  OourU 
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or  publisher;  on  the  contrary  another  person — Bamsay— was  so        Rn- 
registered ;  and  the  Newspaper  Libels  and  Begistry  Act,  1881  (44   ggj^ij^g^H 
&  45  Vict.  c.  60),  s.  15,  enacted  that  the  registry  shoold  be  prima  i^NooTHEss. 

fade  proof  of  the  person  registered  being  the  proprietor  or  pub-        

lisher, ''  nnless  and  nntii  the  contrary  was  shown  ;'*  and  here  the        ^^^' 
contrary  had  not  been  shown.    It  was,  no  donbt,  admitted  that  niaspkemom 
Ramsay  was  his  servant  in  the  Freethonght  publishing  business,  Wjei-^Publica- 
but  only  in  that,  and  that  did  not  include  the  Freethinker.    The        ''^' 
evidence,  therefore,  only  came  to  this,  that  the  papers  were  sold  in 
his  shop ;  but  even  before  Lord  Campbell^s  Act  there  was  only 
one  case  in  which  it  was  held   that  the  sale  of  a  libellous 
publication  in  the  shop  of  a  defendant  was  prima  fade  evidence 
against  him  of  the  publication  {Rex  v.  Almon,  5  Burr.    Bep. 
2689),  and  that  case  had  not  been  approved  of;  (a)  and  though 
it  had  been  followed,  yet,  as  Cockburn,  C.J.  observed  in  Beg. 
V.  Holbrook  {iibi  sup.),  Lord  CampbelPs  Act  was  passed  to  do 
away  with  the  doctrme. 

Sir  H.  GUffard  submitted  that  as  the  Freethinker  had  originally 
been  published  by  the  Freethonght  Company,  t.e.,  the  defendant, 
and  Bamsay  was  admitted  to  be  his  agent  in  that  business,  and 
the  paper  continued  to  be  published  by  Bamsay,  at  the  same 
place,  and  on  the  defendant  s  premises,  that  was  prima  facie 
evidence  of  publication  W  the  defendant ;  and 

Lord  CoLBSiDGf,  L.C.J,  so  held ; — that  there  was  a  case  for  the 
jniy  which  required  to  be  answered. 

The  defendant  then  took  some  formal  objections  to  the  in- 
dictment (&)  which  were  overruled. 

It  having  been  suggested  that  the  defendant  might  call  the 
other  defendants  as  witnesses, 

Avery,  on  behalf  of  Bamsay,  objected  that  this  could  not  be 
done  unless  a  verdict  of  acquittal  was  taken  as  against  Bamsay. 
He  cited  the  observations  of  Cockburn,  C.J.  in  Beg.  v.  Winsor 
and  Harris  (L.  Bep.  1  Q.  B.  289)  in  which  Harris  had  been 
called  as  a  witness  against  Winsor.  ''He  felt  the  force  of 
the  objection  that  Harris  was  examined  as  a  witness  against 
Winsor  without  being  first  acquitted,  and  it  was  much  to  be 
lamented.  In  all  cases  where  two  persons  are  joined  in  the 
same  indictment,  and  it  is  desired  to  try  them  separately,  and 
that  the  evidence  of  one  should  be  received  against  the  other, 
it  is  better  that  a  verdict  of  not  guilty  should  be  taken  against 
the  one  called.'' 

Lord  CoLBSiDOi,  L.G.J.,  said  there  the  fellow  prisoner  had 
been  called  for  the  Crown. 

Avory  urged  that  this  did  not  matter,  as  if  the  co-defendant 
were  called  for  the  defence  he  would  be  liable  to  cross-exami- 
nation, and  could  hardly  avoid  criminating  himself. 

(a)  Bat  it  had  been  followed,  and  henoe  the  provisione  in  Lord  Campbeirs  Aet.  See 
Temarka  by  Cockburn,  G  J.,  in  Rag,  v.  IMbrook  (ubi  sup.). 

(fi)  That  the  defendants  published  or  caused  to  be  published.  That  the  publication 
was  alleged  to  have  been  io  a  certain  printed  paper  or  newftpaper.&c,  which  he  said 
was  nncertain,  &c. 
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Reo.  Lord  CoLiBiDGEj  L.C.J,  said  he  shoald  endeavoar  to  avoid  that 

^'         by  not  allowing  qaestions  to  be  asked  or  answered  which  might 
▲!^OTHn&   ^^^®  ^^^  effect.    As  to  the  dictam  cited^  he  observed  that  Cock- 


bnm^  C.J.  did  not  go  the  length  of  saying  that  the  course  taken  was 

1888.       Qot  legale  even  when  the  fellow  prisoner  had  been  called  for  the 

niaxphmous  pi^osecation,  to  make  oat  a  case  against  the  prisoner  being  tried. 

KUl—PiMca-  Here,  however^  the  co-defendant  was  to  be  called  for  the  defen- 

iion.       j2int  under  trial.     He  could  not  prevent  this^  nor  compel  the 

prosecutor  to  take  a  verdict  of  acquittal  as  to  the  co-defendant 

to  be  called*     The  co-defendant  was  to  be   called  simply  to 

disprove    publication    by  the  defendant  Bradlaugh,    and    any 

questions  to  show  publication  by  anybody  else  would  either  not 

be  admissible^  or  if  they  tended  to  criminate  the  witness  he  would 

not  be  compellable  to  answer. 

The  defendant  then  opened  his  defence^  which  was,  that  though 
the  Freethought  Company  had  originally  published  the  Free* 
thinker,  yet  that  in  November,  1881,  they  discontinued  publishing 
it,  and  declined  any  longer  to  publish  it,  and  that,  though  it 
continued  to  be  published  as  before  on  the  same  premises,  and 
by  Bamsay,  that  was  under  an  arrangement  made  with  him  by 
which  (in  consideration  of  a  lesser  salary  on  that  account)  he 
was  to  be  allowed — ^while  managing  the  Freethought  Company 
business — also  to  carry  on  his  own ;  and  that  though  the  defen- 
dant was  occasionally  at  the  premises,  yet  that  during  the  period 
of  publication  of  the  libels  he  was  not  so,  being  occupiea  with 
other  business,  as  his  elections,  &c.,  which  kept  him  away ;  so 
that,  though  he  did  not  deny  that  he  knew  the  paper  was  being 
sold  there,  he  knew  nothing  of  its  contents  during  the  time  in 
question,  and  knew  nothing  of  the  articles  incriminated,  and  had 
no  concern  or  connection  with  the  paper  either  as  proprietor, 
editor,  or  publisher,  and  that  this  brought  the  case  clearly  within 
the  principle  of  Beg.  v.  Holbrooh  {uhi  sup.). 

In  support  of  this  defence  Mrs.  Besant,  his  co-partner,  the 
only  other  member  of  the  Freethought  Company,  was  called,  and 
stated  that  in  November,  1881,  on  account  of  the  cartoons  which 
appeared  in  the  paper,  she  and  the  defendant  resolved  to  and 
did  discontinue  the  publication  by  the  company;  and  that, 
although  the  publication  was  continued  by  Ramsay  on  the 
premises,  it  was  under  the  arrangement  alluded  to,  and  as  part 
of  his  own  business ;  and  that  the  defendant  had  nothing  to  do 
with  it,  though  in  cross-examination  she  admitted  that  Bamsay 
was  in  their  employment,  that  the  shopman  who  sold  the  papers 
was  also  in  their  pay.  By  the  agreement  Ramsay  was  to  order 
nothing  to  be  printed  without  their  assent.  The  printer  proved 
that  he  printed  the  paper  on  Ramsay's  order. 

The  co-defendants  Foote  and  Ramsay  were  also  called  in 
support  of  the  defence :  being  merely,  however,  put  into  the  box, 
and  declining  to  answer  questions  as  to  the  publication,  further 
than  to  say  that  so  far  as  they  knew  the  defendant  Bradlaugh 
had  nothing  to  do  with  the  paper,  and  Bamsay  said^  '^  I  did  not 


1888. 


CRIMINAL  LAW  GASES.  225 

print,  publish,   or  sell,  any  of  the  indicted  numbers  by  your        R^o. 
authority  or  on  your  account/'  Bbadlaugh 

Bat  the  partnership  books  were  not  produced  in  support  of  and  othkbs. 
the  defence,  and  the  defendant  did  not  aeny  that  he  knew  the 
Freethinker  was  published  and  sold  on  his  premises,  nor  that  he        __^ 
knew  its  general  character,  though  he  denied  all  knowledge  of  Blasphemous 
particular  numbers  or  of  the  articles  incriminated,  and  there  was  JiM-^PubUca- 
no  evidence  that  he  knew  of  them.     He  did  not,  however,  deny         ^^' 
that  they  were  blasphemous ;  he  simply  denied  his  liability  for 
them. 

Sir  H,  Giffard  in  reply  on  behalf  of  the  prosecution,  urged  that 
his  own  case  showed  that  he  aided  and  allowed  the  publication  of 
the  paper,  being  well  aware  of  its  general  character;  and  that  as 
it  was  sold  on  his  premises,  and  he  had  originally,  at  all  events, 
been  its  publisher,  he  must  have  been  well  aware  of  its  character, 
and  could  hardly  have  been  wholly  ignorant  of  the  publication  of 
all  these  articles ;  and  that  the  sale  of  a  single  copy  of  one  of 
them  by  his  servant,  on  his  premises,  by  his  consent  would  be  a 
publication  for  which  he  would  be  criminally  liable. 

Lord  CoLEBiDQB,  L.C.J,  to  the  jury  :  The  question  really  and 
substantially  raised  is  one  and  only  one,  whether  Mr.  Bradlaugh 
published  Uiese  libels.  Of  course  the  two  questions  are  legally 
raised:  first,  whether  the  publications  which  are  the  subject) 
matter  of  indictment  are  or  are  not  blasphemous  libels;  the 
second  is  whether,  assuming  they  are  so,  Mr.  Bradlaugh  is  guilty 
of  publishing  them  so  as  to  be  amenable  to  the  criminid  law  f  But 
the  real  question  is  the  second. 

Now  as  to  the  first  question,  you  will  have  the  articles  before 

iron,  and  it  will  be  for  you  to  say  whether  they  are  blasphemous 
ibels.  To  the  law  oh  that  subject  laid  down  by  Mr.  Starkie 
(and  read  by  Sir  H.  Gifiard)  I  entirely  assent.  I  am  aware  that 
a  more  severe  and  strict  view  of  the  law  has  been  put  forth  by 
persons  entitled  to  respect,  and  has  been  lately  laid  down  by  a 
learned  judge  (a)  whose  opinion  is  entitled  to  respect,  that 
any  attacks  upon  the  fundamental  principles  of  the  Christian 
religion,  and  any  discussion  hostile  to  the  inspiration  or  perfect 
purity  of  the  Hebrew  Scriptures  is,however  respectfully  conducted, 
against  the  law  of  the  land,  and  is  subject-matter  for  prosecution. 
As  at  present  advised,  I  do  not  assent  to  that  view  of  the  law.  It 
is  founded,  as  it  seems  to  me,  upon  misunderstood  expressions 

(a)  Mr.  JnstioA  North,  on  the  trials  of  the  co-defendante,  Foote  and  Ranuayf  at  the 
G^tnl  Criminal  Court,  at  the  March  Sessions.  They  trere  twice  tried,  as  the  jury 
on  the  first  trial  oonld  not  agree.  The  learned  judge  laid  the  law  down  thus  st  the 
first  trial :  **  If,  by  writing  or  Terb^y,  anyone  denies  the  existence  of  the  deity,  or 
denies  the  ProYidence  of  G^,  if  he  puts  forth  any  abuse,  or  contumely,  or  reproach 
with  respect  to  the  Almighty,  or  holds  up  the  persons  of  the  Trinity,  whether  it  is 
our  SaTionr  Christ  or  any  other  of  them,  to  contempt  or  derision,  or  ridieoles  the 
persons  of  the  Trinity  or  Uod  Almighty,  or  the  Christian  religion,  or  the  Holy  Scrip- 
tnres  in  any  way,  that  is  what  the  law  considers  blasphemy."  At  the  second  trial  the 
learned  judge  rmid  from  Mr.  Justice  Stephen's  definition  in  his  Digest  of  the  Criminal 
Law,  and  |mt  it  to  the  jury  thus:  "Is  ther«  any  oontumelioos  or  profane  scoffing 
igainst  Scripture,  or  anything  exposing  the  Scripture  or  Christian  religion  to  ridicule, 
contempt  or  derision  ?  **    And  upon  that  the  prisoners  were  conricted  and  sentenced. 

VOL.  XT.  Q 
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Rbo.       in  the  judgments  of  great  judges  in  former  timesj  who  have  said^  no 
»    ^'  doubt^  that^  inasmuch  as  Clmstianity  is  in  a  sense  part  of  the  law 

AND  oraoDEts.  of  the  land^  and  as  Christianity  adopts  and  assumes  the  truths  in 

—       some  sense  or  other,  of  inspiration,  and  in  some  sense  or  other 

^^^*       assumes  the  purity  of  the  Hebrew  Scriptures,  anything  which 

BbuphemoM  assails  the  truth  of  Christianity,  or  asperses  the  purity  of  the 

libel^Pubiica-  Hebrew  Scriptures,  however  respectfully,  is  a  breach  of  the  law. 

tion.  J  foji  ^  ^QQ  ^i^Q  consequence  from  the  premises,  because  you  may 
attack  anything  that  is  part  of  the  law  of  the  land,  in  respectful 
terms,  without  committing  a  crime  or  a  misdemeanour,  otherwise 
no  alteration  in  any  part  of  the  law  could  ever  be  advocated  by 
anybody.  Monarchy  is  part  of  the  law  of  the  land;  primo- 
geniture is  part  of  the  law  of  the  land;  the  laws  of  marriage  are 
part  of  the  law  of  the  land;  and  deliberate  and  respectful 
discussion  upon  the  first  principles  of  government,  upon  the 
principles  of  the  law  of  inheritance,  upon  the  principles  which 
should  govern  the  union  of  the  sexes,  on  that  principle,  so  far  as  I 
can  see,  would  be  an  indictable  libel.  The  consequence  appears  to 
me  so  extreme  and  untenable  as  to  show  that  the  premises  must 
be  wrong.  The  law  .has  been  laid  down,  in  my  judgment,  with 
perfect  accuracy  in  the  passage  read  from  the  work  of  Mr.  Starkie 
— '^  The  wilful  intention  to  insult  and  mislead  others  by  means  of 
licentious  and  contumelious  abuse  ofiered  to  sacred  subjects,  or 
by  wilful  misrepresentations  or  wilful  sophistry,  calculated  to 
mislead  the  ignorant  and  unwary,  is  the  criterion  and  test  of 
guilt.  A  malicious  and  mischievous  intention,  or  what  is 
equivalent  to  such  an  intention,  in  law,  as  well  as  morals — a  state 
of  apathy  and  indifference  to  the  interests  of  society — ^is  the 
broad  boundary  between  right  and  wrong.'' 

That  I  apprehend  to  be  a  correct  statement  of  the  law,  and 
if  you  think  the  broad  boundary  between  right  and  wrong 
that  is  laid  down  in  the  passage,  has  been  overpast  in  the 
articles  which  are  the  subject-matter  of  this  indictment,  then  it 
will  be  your  duty  to  answer  the  first  question  which  arises  in 
this  case  against  the  defendant.  Indeed  he  has  not  contended 
otherwise.  If  you  think  that  the  libels  come  within  this  defini- 
tion of  the  law,  you  must  upon  that  issue  find  in  favour  of  the 
Crown. 

But  though  you  will  probably  be  of  opinion  that  in  any  view  of 
the  law  it  is  out  of  the  question  to  say  that  these  are  not 
blasphemous  libels,  there  is  the  second  question  whether  the 
defendant  is  responsible  for  these  publications  ?  It  is  that  which 
is  in  reality  the  substantial  question  in  this  case,  and  upon  which 
I  will  tell  you  what  I  understand  to  be  the  law;  and  that  I  can 
happily  do  on  authority  much  greater  than  my  own — authority 
which  binds  me,  but  to  which  I  am  happy  to  be  able  indepen- 
dently to  assent.  We  are  dealing  with  a  case  which  comes  under 
the  Libel  Act,  6  &  7  Yict.  c.  96,  an  act  ''  to  amend  the  law 
respecting  defamatory  words  and  libel.''  There  are  some  sections 
in  it  as  to  which  a  very  serious  argument  might  be  raised  whether 
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they  had  any  applioation  to  the  case  of  a  blasphemoaa  libel.     Bat        Rn>. 
the  7th  section  is  conceived  in  the  most  general  terms.  b     *    a 

"  If  on  the  trial  of  any  indictment  for  the  publication  of  a  libel^   ^nd  othbbs. 

evidence  shall  have  been  given  which  shall  establish  a  presamp-        

tiye  case  of  publication  against  the  defendant  by  the  act  of  any  ^^* 
other  person^  or  by  his  authority^  it  shall  be  competent  for  such  Blasphemous 
defendant  to  prove  that  such  publication  was  made  without  his  libd^FubHca^ 
authority,  consent,  or  knowledge,  and  that  it  did  not  arise  from  ^^ 
want  of  due  care  and  caution  on  his  part.^'  Now  that  is  the 
law ;  and  the  defendant  is  to  be  tried  according  to  law,  and  has 
a  right  to  its  protection  if  he  can  bring  himself  within  it.  The 
enactment  has  undergone  two  elaborate  discussions  in  the  Court 
of  Queen's  Bench,  and,  though  there  was  a  difference  of  opinion 
on  the  Bench,  we  are  bound  by  the  opinion  of  the  majority, 
which  is  for  the  present  purpose  the  law ;  and  according  to  their 
opinion  I  propose  to  lay  down  the  law  to  you.  The  case 
was  Reg.  v.  Holbrooh  {ubi  sup.).  It  was  a  case  of  ordi- 
nary libel,  in  which  the  personal  character  of  an  individual 
was  assailed;  and  the  defendant  was  the  proprietor  of  the 
paper  in  which  the  libel  appeared.  The  evidence  was  that 
he  had  handed  over  the  conduct  of  the  paper  to  the  editor,  and 
never  interfered  in  it.  The  judge  (Lindley,  L.J.)  told  the 
jury  that  they  might  infer  from  this  that  the  defendant  approved 
of  every  act  of  the  person  so  appointed,  and  that  he  had  approved 
of  everything  published,  and  tne  jury,  on  that  direction,  found 
him  guilty.  The  majority  of  the  court,  consisting  of  the  late 
Lord  Justice,  Sir  J.  Mellor,  and  Sir  B.  Lush,  sent  the  case  to  a 
new  trial,  on  the  ground  that  the  judge  had  misdirected  the  jury. 
Sir  J.  Mellor  thought  that  he  had  not,  but  the  Lord  Chief 
Justice  and  Lush,  J.  thought  that  he  had.  Lush,  J.  laid  the 
law  down  thus  :  "  The  words  of  the  section  appear  to  be  exactly 
fitted  to  the  case.  A  newspaper  proprietor  cannot  be  criminally 
responsible  for  a  libel  of  which  he  has  no  knowledge  at  all,  nor  a 
bookseller  criminally  responsible  for  a  book  sold  from  his  counter 
containing  a  libel  of  which  he  himself  knew  nothing.  What  is 
the  fair  meaning  of  the  words  of  the  section  as  applied  to  that 
state  of  things?  They  exactly  fit  this  case.  The  editor  had 
inserted  a  libel  not  acting  under  his  authority.  These  words 
exactly  apply  to  the  bookseller  whose  servant  has  sold  over  the 
counter  a  book  containing  a  libel,  the  bookseller  having  given 
no  authority  for  the  publication  of  the  libel.  The  section  cannot 
be  taken  to  mean,  in  my  view,  that  the  paper  itself  must  be 
published,  or  that  the  book  must  be  published,  without  the 
consent,  authority,  or  knowledge  of  the  defendant.  What  it 
must  mean  is  that  the  libel  itself  was  published  without  his 
authority,  consent,  or  knowlege.  That  is  precisely  the  remedy 
one  woiUd  expect  to  be  applied  by  the  Legislature  to  the  anomaly 
of  the  existing  law.''  That  is,  the  anomaly  that  whereas  in  no 
other  case  in  the  criminal  law  was  a  man  responsible  for  the  act 
of  the  agent  unless  he  had  authorised  the  particular  act,  yet  it 

q2 
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Bhg.       had  been  held  that  in  the  case  of  a  libel  a  man  miffht  be 

^'  criminally  responsible  for  the  act  of  an  agent  to  whom  he  had 

A  "d  OTfflUMs.  given  only  a  general  authority.    The  learned  judge  proceeded  : 

*   ''  I  cannot  doubt  for  a  moment  that  that  is  the  fair  meaning  of 

^^       the  clause.     It  means  that  the  proprietor  of  a  newspaper  or 

Blasphemous  o(  a  bookseller's  business^  whose  authorised  agent  inserts  in  the 

li'^e/— Pi(6/ica- pablication  or  sells  over  the  counter  in  a  book  some  libellous 

'^        matter  without  his  knowledge,  shall  not  be  made  criminally 

responsible  if  he  is  able  to  show  Jbhat  the  libellous  matter  was 

published  without  his  authority,  consent,  or  knowledge/'     Then 

the  case  was  tried  a  second  time  before  Grove,  J.,  and  his 

direction  was  not  thought  satisfactory,  and  the  same  division  of 

opinion  took  place,  the  Lord  Chief  Justice  and  Lush,  J.  thinking 

the  direction  was  not  correct^  and  Mellor,  J.  thinking  that  it 

was;  and  again  the  case  was  sent  to  a  new  trial.     On  that 

occasion  Lush,  J.  laid  down  the  law : — 

''The  effect  of  the  statute,  read  by  the  light  of  previous 
decisions,  must  be  that  an  authority  from  the  proprietor  of  a 
newspaper  to  the  editor  to  publish  what  is  libellous,  is  no  longer 
to  be,  as  it  formerly  was,  a  presumption  of  law,  but  is  a  question 
of  fact.  Before  tnat  Act  passed  the  only  question  of  &ct  was 
whether  the  defendant  authorised  the  publication  of  the  paper. 
Now,  the  question  is  whether  he  authorised  the  publi- 
cation of  the  libel.  It  is  true  that  the  production  of  the 
paper  which  contains  the  libel  coupled  with  proof  that 
the  defendant  is  the  proprietor  of  the  paper,  is  prima  facie 
evidence  that  he  caused  the  publication  of  the  libel;  and 
the  onus  is  therefore  on  him  to  prove  the  negative.  But 
when  he  has  proved  that  the  literary  department  was  entrusted 
entirely  to  an  editor,  the  question,  what  was  the  extent 
of  the  authority  which  that  employment  involved,  is  to  be 
tried  on  the  principle  which  is  applicable  to  all  other  questions 
of  authority ;  and  1  think  the  jury  ought  to  be  told  in  this,  as  in 
every  other  case,  that  criminal  intention  is  not  to  be  presumed, 
but  is  to  be  proved;  and  that  in  the  absence  of  any  evidence 
to  the  contrary,  the  person  who  employs  another  to  do  a  lawful 
act  is  to  be  taken  to  have  authorised  him  to  do  it  in  a  lawful 
and  not  in  an  unlawful  manner.  This  is  the  doctrine  which  is 
applied  to  other  cases  of  wrongs  done  by  servants,  when  it  is 
sought  to  fix  a  criminal  liability  on  employers.  The  statute 
intended  to  place  libel  on  the  same  footing  in  this  respect  as 
other  wrongs,  otherwise  the  statute  has  afforded  no  remedy  for 
the  anomalies  in  the  case  of  B.  v.  Walter  (3  Esp.  21).  Although 
the  defendant  is  liable  civilly  for  such  a  wrong,  that  is  not  by 
authority,  but  by  virtue  of  a  maxim,  Quodfacit  per  aliumfacit 
per  8e,  which  puts  a  man  in  the  same  position  as  if  he  had  done 
the  wrong  himself,  a  maxim  which  appertains  to  civil  and  not, 
except  in  rare  instances,  to  the  criminal  liability.'' 

I  should  despair  of  expressing  myself  more  tersely  or  clearly  on 
the  matter  than  Lush,  J.  expressed  himself  in  those  two  judg- 
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ments.    They  appear  to  me  to  oontain  the  present  law  on  the        ^w* 

snbjectj  and^  although  it  is  true  that  they  were  laid  down  in  a  case  bbadljlijoh 

which  was  one  of  ordinary  defamatory  libel^  where  an  individnaPs  akd  others. 
character  was  aspersed^  yet,  as  they  were  laid  down  on  the  7th       — " 
section^  which  is  not  confined  to  cases  of  defamatory  libel^  but  is,  to 


my  mind,  pointedly  general  in  its  expressions,  and  differs  in  Bhsphmom 

9  sections  which  precede  and  follow  it,  I  Ubei-^Mlka- 

apnlyi  '         '"" 

this  kind  as  mnch  as  it  did  to  the  particular  kind  of  case  which 


that  respect  from  the ^ ,  . 

mast  take  the  law  laid  down  in  that  section  to  apply  to  a  case  of         *^' 


was  nnder  discussion  before  the  court  of  which  Sir  Robert  Lush 
was  at  that  time  a  member. 

Now,  then,  we  are  to  try  Mr.  Bradlaugh  in  this  case  by  that 
law  as  I  have  laid  it  down.  We  are  to  see,  not  whether  he  was 
morally  guilty,  but  whether  he  was  legally  guilty.  You  have 
been  told,  and  told  in  a  manner  the  weight  of  which  I  do  not 
desire  to  diminish,  that  it  is  likely  enough  a  single  word  of 
disapprobation  from  Mr.  Bradlaugh  would  have  stopped  the 
publication  of  this  paper.  You  have  been  told  that  he  could 
have  been,  and*  that  if  he  was  not,  he  ought  to  have  been,  aware 
of  the  character  of  matter  which  was  being  sold  at  a  house  the 
rent  of  which  he  paid,  the  rates  of  which  he  paid,  and  over  the 
door  of  which  the  name  of  the  company  of  which  he  admits, 
and  has  said  all  along,  that  he  himseU  and  Mrs.  Besant  are 
the  constituents,  was  written.  You  have  been  told  all  that 
perfectly  truly ;  and  when  you  come  to  look  at  these  libels  you 
will  be  of  opinion  probably  that  a  person  who  indirectly  might 
have  stopped  them,  but  who  had  consented  to  the  publication  of 
such  matter  as  this,  is  a  person  upon  whom  morally  you  would  be 
disposed  to  pass  an  adverse  judgment. 

The  question,  however,  is  whether,  under  the  7th  section  of  the 
Libel  Act  Mr.  Bradlaugh  has  been  proved  to  be  responsible  for 
the  publication.  If  he  has  not,  then  it  will  be  better  that  he 
should  be  acquitted  than  that  the  faintest  disturbance  of  law  or 
justice  should  take  place.  Having  thus  tried  to  put  before  you 
what  is  the  real  issue  in  the  case,  let  us  see  what  the  evidence  is. 
It  was  proved  that  the  defendant  admitted  that  for  the  purpose 
of  managing  "  The  Freetbought  Company  publishing  business,** 
Bamsay  was  his  agent,  and  there  was  proof  that  up  to  a  certain 
time  the  paper  was  published  by  the  company,  i.e.,  Mr. 
Bradlaugh  on  his  premises.  But  in  November,  1881,  the  paper 
was  registered  as  Bamsay's,  and  these  articles  appeared  between 
March  and  June,  1882.  Who,  then,  was  responsible  for  the 
publication  of  these  articles  ?  Was  Mr.  Bradlaugh  responsible  ? 
Prima  facie  no  doubt  he  was  so.  There  was  a  case  to  be 
answered.  Prima  facie  Ramsay  was  his  general  aeent.  He 
does  not  deny  that  the  paper  was  sold  by  lUlmsay  at  bis  house, 
for  which  he  was  rated,  ana  which  he  from  time  to  time  visited, 
and  where  publications  for  which  he  avows  his  responsibility 
were  published  and  sold.  That  would  be  a  very  strong  prima 
fade  case  against  him,  no  doubt.    What  is  his  answer  to  it? 
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Rbo.       He  offers  evidence  tliat  in  November,  1881,  the  registry  was 

**•  altered,  and  Bamsay  registered  as  proprietor.     On  the  part  of  the 

A1ID0THIR8.  prosecution  it  is  arged  that  this  was  only  colourable,   and  to 

throw  legal  difficulties  in  the  way  of  proving  proprietorship ; 

1888.       i}^2i^  ^}^Q  defendant  knew  what  the  paper  was,  and  what  was  in 

Bfamhemtms  i*>  ^^^  allowed  it  Still  to  be  published  as  before  by  his  servant 

Jifte/^ Publica- on  his  premises;  that  there  was  in  reality  no  change;  and  the 

Uon.  jupy  ^ere  asked  to  infer  hence  that  the  paper  was  published  with 
his  authority  or  consent.  On  the  other  hand,  the  defendant 
has  called  several  witnesses  to  show  that  he  had  nothing  to  do 
with  the  paper  during  the  time  in  question. 

The  LoBD  Chief  Justice  went  over  the  evidence,  ending  with 
Bamsay^s  statement,  '^  and  did  not  print,  publish,  or  sell  any  of 
the  indicted  numbers  by  your  authority  or  on  your  account.'^ 
That  is  the  evidence  by  which  Mr.  Bradlaugh  seeks  to  rebut  the 
prima  facie  case  first  made  against  him,  and  undoubtedly  a 
strong  case.  Now  the  question  I  leave  to  you  is,  as  Mr.  Justice 
Lush  put  it,  not  whether  he  had  anything  to  do  with  the  paper, 
but  whether  he  authorised  the  publication  of  the  libel.**  The 
law  is,  as  I  have  said,  laid  down  correctly  by  that  learned  judge. 
It  is  not  enough  to  show  that  a  man  is  indirectly  connected  with 
a  paper  of  this  sort ;  it  is  not  enough  to  show  that  if  he  pleased 
he  might  have  stopped  it,  and  that  there  are  things  in  it  which, 
if  he  had  known  of  them,  he  ought  to  have  stopped.  That  is 
not  enough.  What  is  required  to  be  shown  I  have  told  you. 
Upon  these  matters  there  always  will  be  great  differences  of 
opinion.  But  I  have  told  you  that  with  regard  to  these  libels 
they  are,  in  my  judgment,  in  any  view  of  the  law  blasphemous 
libels.  It  is  not  merely  that  they  asperse  the  doctrines  of 
Christianity ;  it  is  not  merely  that  they  question  particular 
portions  of  the  Hebrew  Scriptures.  I  should  suppose  that  there 
are  few  reasoning  thoughtful  men  to  whom  the  character  of 
David  and  the  acts  of  John  may  not  have  occasioned  considerable 
question ;  and  to  find  them  represented  as  approved  by  an  all-pure 
and  all-merciful  God,  may  and  must  have  raised  very  strong 
doubts.  And  if  these  things  were  argued  with  due  gravity  and 
propriety,  I  for  one  would  never  be  a  party,  unless  the  law  were 
clear,  to  saying  to  any  man  who  put  forward  his  views  on  those 
most  sacred  things,  that  he  should  be  branded  as  apparently  criminal 
because  he  differed  from  the  majority  of  mankind  in  his  religious 
views  or  convictions  on  the  subject  of  religion.  If  that  were  so, 
we  should  get  into  ages  and  times  which,  thank  God,  we  do  not 
live  in,  when  people  were  put  to  death  for  opinions  and  beliefs 
which  now  almost  all  of  us  believe  to  be  true.  It  is  not  a 
question  of  that  sort  at  all.  It  is  a  question,  first  of  all,  whether 
these  things  are  not  in  any  point  of  view  blasphemous  libels, 
whether  they  are  not  calculated  and  intended  to  insult  the  feelings 
and  the  deepest  religious  convictions  of  the  great  majority  of  the 
persons  amongst  whom  we  live ;  and  if  so  they  are  not  to  be 
tolerated  any  more  than  any  other  nuisance  is  tolerated.     We 
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mast  not  do  things  tliat  are  outrages  to  the  general  feeling  of       Rw* 
propriety  among  the  persons  amongst  whom  we  live.     That  is  the   3^^^^^,^ 
first  thing.    Then  the  second  thing  is  :  Is  Mr.  Bradlaugh  made  and  othibs. 

out  to  have  joined  in  the  publication  of  these  ?     Did  he  authorise        

them^  and  distinctly  ?    Did  he  know  they  were  being  published  ?        ^_fff; 
Did  he  tell  his  agent  to  publish  them  ?     If  he  did^  he  is  respon-    Bloiphemws 
sible.     His  hand  need  not  be  the  hand  to  soU^  his  hand  need  libel^PubUca- 
not  be  tlie  hand  to  publish ;  he  may  sell^  or  he  may  publish^  or        '*^^ 
he  may  cause  to  be  published^  by  the  hands  of  others.     But  he 
must  do  it  j  as  the  law  now  is^  his  must  be  the  actual  guilt — ^for 
I  am  obliged  to  use  the  word — the  actual  guilt.     The  complicity 
in  this  publication  must  be  brought  home   to   him   by  actual 
evidence.     If  it  is  so  brought  home^  he  ought  to  be  convicted. 
If  it  is  not  so  brought  home  to  him^  he  ought  to  be  acquitted.     I 
w^^ot  repeat  to  you^  for  I  have  not  really  the  strength  to  do  it^ 
the  considerations  which  I  ventured  to  urge  on  you  earlier  in  the 
case — the  enormous  importance  of  having  an  absolutely  unbiassed 
legal  determination  of  the  questions  before  you. 

Verdict  Not  Guilty. 


QUBEN^S  BENCH  DIVISION. 

Tuesday y  April  24,  1883. 

(Before  Lord  ColebidoEj  L.C.J.) 

Bxo.  V.  Ramsay  and  Foots,  (a) 

Blaspheinous  libel,  definition  of-^Evidence  of  puhUcationr-^Ed/itor 

or  pnhKsher, 

On  the  trial  of  two  persona  on  an  indictment  for  puhlishiutj 
blasphemous  libels  in  a  certain  print  or  paper,  07i  tohich  their 
names  were  given,  one  as  printer,  the  other  as  publisher — proof 
of  their  identity  with  the  persons  whose  names  were  so  given,  or 
any  evidence  merely  connecting  them  with  the  paper,  held,  not 
sufficient  to  fix  them  with  liability.  The  7  th  section  oftlis  Libel 
Ad  (6  ^-  7  Vict.  c.  76),  being  held  to  apply,  and  to  require 
evidence  thai  tJiey  published  the  libels,  and  not  merely  the 
papers  in  which  they  were  contained.     Evidence  that  one  of 

(a)  Reported  by  W.  F.  Finlabon,  Esq.,  Barrieter-at-Lnw. 
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Rtxj.  tJtem  piihlisJied  the  'pwper  held  suj^cient   prima  facie  case  as 

P      ^'  against  him,  withoid  any  express  evidence  that  he  knew  of  the 

FooTB.  libels.     But  express  evidence  as  to  the  other,  that  he  was  editor, 

held  not  sufficient,  without  evidence  that  he  directed  the  insertion 

^-  of  the  libels. 

Bfasphemous   The  mere  denial  of  the  truth  of  the  Christian  religion,  or  of  the 

liffel^D^nU      Scriptures,   is  not  enough,  per  se,  to  constitute   a  writing   a 

'"^  blasphemous   libel,  so    as   to  render   the  writer  or   publisher 

indictable.     But  indecent  and  offensive  attacks  on  Ohristianiiy 

or   the  Scriptures,  or  sacred  persons  or  objects,  calculated  to 

outrage  the  feelings  of  the  general  body  of  the  community,  do 

constitute  the   offence  of  blasphemy,   and    render    writers    or 

*  publishers  liable  at  common  law  to  criminal  prosecution. 

THE  two  other  defendants  (a)  were  now  put  upon  theiV  ^^  -- 
(before  another  jury)  on  the  same  indictment.     On  t£ei^^ 
being  arraigned 

Omer  objected  on  their  behalf  that,  as  the  indictment  was 
jointly  against  the  three  defendants^  and  one  of  them,  Bradlangh, 
had  been  acquitted,  it  now  appeared  that  it  was  impossible  that 
there  could  be  a  joint  offence  by  the  three,  but 

Lord  CoLEBiDGX,  L.C.J,  held  that  this  was  in  effect  to  ask  him 
to  hold  that  on  an  indictment  of  several  any  one  of  them  could 
not  be  convicted,  and  he  held  the  contrary,  and  overrnled  the 
objection. 

The  case  for  the  prosecution  was  that  the  name  of  Ramsay  was 
on  the  paper  as  publisher,  and  that  in  November,  1881,  he  was 
registered  as  proprietor  and  publisher  of  the  Freethinker,  in 
which  the  libels  appeared,  and  continued  to  be  so  when  they 
were  published,  which  was  proved.  And  as  to  Foote,  the  case  was 
that  his  name  was  on  the  paper  as  editor,  and  that  he  was  so  in 
fact.  The  registrar  of  newspapers  produced  the  entry  of 
Bamsay^s  name  as  proprietor  and  publisher,  and  identified  him 
as  being  the  person  who  was  thus  registered.  As  to  FootCj 
whose  name  was  on  the  paper  as  editor,  the  printer  of  the  paper 
was  called,  and  stated  that  the  defendant  was  the  editor,  and 
gave  directions  as  to  the  contents  of  the  paper. 

Lord  GoLBBiDOB,  L.C.J,  said  this  was  not  sufficient,  according 
to  Reg.  V.  Holbrook,  as  the  defendant  must  be  connected  not 
merely  with  the  paper,  but  with  the  libels.  He  intended  to 
adhere  to  the  decision  in  that  case. 

It  was  then  proved  that  the  defendant  Foote  had  directed  the 
insertion  of  the  particular  articles  in  question,  the  alleged 
libels. 

The  defendants,  in  their  addresses  to  the  jury,  did  not  deny 
that  they  were  responsible  for  the  libels.  Bamsay  did  not  dispute 
that  he  was  publisher  of  the  paper,  nor  plead  ignorance  of  the 
libels ;  and  Foote  did  not  dispute  that  he  directed  their  inser- 
tion, and,  indeed,  as  to  some,  he  wrote  them.  There  was,  however, 

(a)  Soe  preceding  qbmb^  Reg.  ▼.  Bradlaugk,  p.  217. 
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no  evidence  that  Ramsay  knew  anything  of  the  libels ;  bat  he        Rko. 
did  not  take  the  objection.     The  defence  they  urged  was  that  the  ^     ^- 
libels  were  not  blasphemons^  being  no  more  than  denials  of  the      footb. 

truth  of  GhristianitjT  or  of  the  Scriptures,  and  ridicule  of  the        

Hebrew  idea  of  God,  and  not  going  beyond  nnmerous  passages        ^^f^ 
they  read  from  approved  authors  of  the  day.  BhspliemoHs 

Lord  Colbbidgs,  L.C.J,  to  the  jury. — The  two  prisoners  are //6e/ -- /VW- 
indicted  for  the  publication  of  blasphemous  libels,  and  two  ''^"' 
questions  arise :  First,  are  these  things  in  themselves  blasphemous 
libels  ?  secondly,  if  they  are  so,  is  the  publication  of  them  traced 
home  to  the  defendants  7  Both  are  questions  entirely  for  yon, 
and  when  you  have  heard  what  I  have  to  say  as  to  the  law  ou 
the  subject  it  will  be  for  you  to  pronounce  a  general  verdict  of 
guilty  or  not  guilty.  Treating  the  second  question  first,  I  will 
c»**ume  that  these  are  blasphemous  libels,  and  consider  whether 
the  publication  is  traced  home  to  the  defendants.  Formerly  the 
fact  that  a  man  was  engaged  in  the  publication  of  a  paper,  or 
that  he  was  the  editor,  publisher,  or  printer,  of  a  regular  periodical 
coming  out  from  time  to  time,  and  that  it  came  before  him  and 
was  issued  under  his  sanction,  or  that  he  would  be  in  a  civil 
action  responsible  for  what  appeared  in  it,  was  held  also  to 
be  sufficient  to  establish  a  criminal  liability  for  what  appeared  in 
the  paper ;  and  although  the  publication  may  have  been  by  a 
servant,  which  would  make  him  responsible  in  an  action,  yet  in 
the  case  of  a  libel  which  was  considered  a  peculiar  case,  it  was 
assumed  by  great  judges  whose  opinions  fixed  the  law  on  the 
subject  (so  that  it  could  not  afterwards  be  departed  from  by 
others),  that  in  libel  cases  only  facts  which  would  not  justify  a 
conviction  in  a  criminal  prosecution  or  in  any  other  kind  of 
offence,  was  sufficient  to  convict  in  a  case  of  libel.  But  in  Lord 
Campbell's  Libel  Act  (6  &  7  Vict.  c.  96,  s.  7)  the  law  in  that 
respect  was  altered,  and  it  was  enacted  that  when  on  the 
trial  of  an  indictment  for  libel  evidence  shall  be  given  which  shall 
establish  a  presumptive  case  against  the  defendant,  it  should  be 
competent  for  the  defendant  to  prove  that  the  libel  was  not 
published  with  his  authority,  knowledge,  or  consent ;  and  in  the 
case  of  Beg.  v.  Holhrook  (ubi  sup,)  it  was  laid  down  that  it  must  be 
shown  that  the  party  published  the  libels  and  not  merely  the  paper 
in  which  they  appeared.  In  that  case  it  appeared  that  the  defen- 
dant, the  proprietor  of  the  paper,  had  made  over  the  control  of 
the  contents  to  an  editor,  telling  him  to  use  his  own  discretion, 
and  to  do  what  he  thought  right.  The  judge  at  the  trial 
thought  the  jury  might  infer  from  this  the  sanction  of  the  pro- 
prietor for  the  publication  of  whatever  the  editor  inserted,  however 
tibellous.  The  Court  of  Queen's  Bench  held  that  incorrect,  aud 
laid  the  law  down  nnder  Lord  Campbell's  Act  to  be,  that  it  is 
not  enough  to  connect  the  defendant  with  the  publication  of  the 
paper  in  which  the  libel  appears ;  and  that  he  must  be  connected 
with  the  libel  itself;  ana  in  like  manner  that  to  show  that  a 
man  has  been  editor  of  the  number  of  the  paper  in  which  a  libel 
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Rbo.       has    appeared  Is  not  enoagH  (a)  unless  there  is  also  evidence 

RakbItamd  fP^^^  ^  show  that  he  edited  or  inserted  or   sanctioned  the 

FooiB.      incriminated  article.     Lnsh^  J.  said  in  that  case :  '^  The  effect  is 

that  the  authority  of  a  proprietor  "  to  edit  and  publish  what  is 

^^^'       libellous,  is  no  longer  to  be,  as  it  formerly  was,  a  presumption  of 

Bhsphemous  law,  but  a  question  of  fact.     Before  the  Act  the  only  question  of 

/tW—  Dfjini'  fact  was  whether  the  defendant  authorised  the  publication  of  the 

^^^^  papers ;  now  the  question  is  whether  he  authorised  the  publica- 
tion of  the  libel/'  Therefore  you  must  in  this  case  have  evidence 
to  connect  the  two  defendants  with  the  publication  of  the  libel 
as  well  as  with  the  publication  of  the  paper.  The  defendants 
have  not  indeed  contested  their  liability  for  the  publication ;  they 
have  not  disputed  that  they  both  were  actively  engaged  in  the 
publication,  not  only  of  the  paper  in  which  the  libels  appeared, 
but  of  the  libels  themselves.  They  have  both  rested  thein*'' 
defence  on  the  other  ground  that  these  were  not  blasphemoiis 
libels.  Still,  they  are  not  the  less  entitled  to  have  it  established 
by  legal  evidence  that  they  published  these  libels.  Now  as  to 
the  defendant  Ramsay,  the  papers  were  purchased  at  the  shop  he 
managed,  and  so  far  as  he  is  concerned,  that  is  sufficient  evidence 
of  publication,  as  he  was  the  proprietor  of  the  paper  and  sold 
these  very  copies  produced  in  court.  In  any  view  of  the  law 
that  is  distinct  evidence  of  a  personal  publication  by  Ramsay. 
Then,  as  to  Foote,  it  is  proved  that  he  was  the  editor  of  the 
paper,  and  sent  manuscripts  to  the  printer  and  received  the 
proofs ;  that  he  wrote  some  of  the  articles  and  directed  them  all 
to  be  inserted.  It  is  impossible  to  say  that  there  is  not  evidence 
to  connect  him  with  the  libels.  It  was  not  enough  merely  to 
show  that  he  was  editor  of  the  paper,  for  he  might  be  editor 
and  yet  it  would  not  follow  that  for  everything  that  appeared  in 
it  he  would  be  criminally  liable.  Something  more  was  necessary 
to  be  shown :  it  was  necessary  to  show  that  his  mind  went  with 
the  incriminated  portions  of  the  paper,  and  that  he  sanctioned 
their  publication.  As  regards  the  defendant  Foote,  however, 
there  is  evidence  to  show  that  he  was  actually  connected  with 
the  pubUcation  of  these  articles.  He  did  not  dispute  it; 
his  defence  rather,  indeed,  assumed  that  he  was  answerable 
for  these  publications,  and  that  his  mind  'went  with  them. 
And  there  is  evidence  that  he  was  personally  responsible 
for  the  publication  of  every  one  of  these  passages. 
^  The  other  and  more  important  question,  however,  remains.  Are 
these  passages  within  the  meaning  of  the  law  blasphemous 
libels  ?  Now  that  is  a  matter  entirely  for  you.  You  have  the 
responsibility  of  judging,  looking  at  and  reading  these  pas- 
sages, whether  they  are  blasphemous  libels.  My  duty  is  to  ex- 
plain to  you  what  is  the  law  on  the  subject,  after  which  it  is  for 
you  absolutely  to  determine  the  question.  Now,  according  to 
the  old  law,  or  the  dicta  of  the  judges  in  old  times,  these  passages 

(a)  His  Lorcbhip  probably  meant  that  this  followed  from  the  decision.     The  ease 
there  was  thai  of  a  proprietor. 
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would  undoabiedly  be  blasphemous  libels,  because  .they  asperse       RaO' 
the  truth  of  Christianity.     But,  as  I  said  in  the  former  trial,  and   ^^  ^' 
now  repeat,  I  think  that  these  old  cases  can  no  longer  be  taken       Foara. 

to  be  a  statement  of  the  law  at  the  present  day.     It  is  no  longer       

true  in  the  sense  in  which  it  was  true  when  these  dicta  were       ]^^ 
uttered,   that  ''  Christianity  is    part  of  the  law  of  the  land.''    Bimphemotts 
Nonconformists  and  Jews  were  then  under  penal  laws,  and  were  UM  -^  Dtfiui- 
hardly  allowed  civil  rights.     But  now,  so  far  as  I  know  the  law,        '"*"• 
a  Jew  might  be  Lord  Chancellor  (a.)     Certainly  he  might  be 
Master  of  the  Rolls ;  and  the  great  Judge  whose  loss  we  have  all 
had  to  deplore  (&)  might  have  had  to  try  such  a  case,  and  if  the 
view  of  the  law  supposed  be  correct,  he  would  have  had  to  tell 
the  jury,  perhaps  partly  composed  of  Jews,  that  it  was  blasphemy 
to  deny  that  Jesus  Christ  was  the  Messiah,  which  he  himself  did 
deny,  and  which  Parliament  had   allowed  him   to    deny,  and 
which  it  was   part  of  ^^the  law  of  the  land''  that  he  might 
deny.      Therefore,  to  asperse  the  truth  of  Christianity  cannot 
per  86  be    sufficient    to    sustain    a    criminal    prosecution    for 
blasphemy.   And  on  the  ground  that  in  the  sense  understood  by 
the  judges  in  former  times  that  Christianity  is  part  of  "  the  law 
of  the  land"  to  suppose  so  is  in  my  judgment  to  forget  that 
law  grows.     The  principles  of  law  remain,  and  it  is  the  great 
advantage  of  the  common  law  that  its  principles  do  remain ;  but 
then  they  have  to  be  applied  to  the  changing  circumstances  of 
the  times.     This  may  be  called  by  some  i*etrogression,  but  I 
should  rather  say  it  is  progression  —  the  progress  of  haman 
opinion.     Therefore  to  maintain  that  merely  because  the  truth  of 
Christianity  is  denied  without  more,  that,  therefore,  a  person  may 
be  indicted,  for  blasphemous  libel  is,  I  venture  to  think,  abso- 
lutely untrue.    It  is  a  view  of  the  law  which  cannot  be  his- 
torically justified.     Parliament,  the  supreme  authority  as  to  old 
law,  has  passed  Acts  which  render  the  dicta  of  the  judges  in 
former  times  no  longer  applicable.    And  it  is  no  disparagement 
to  their  authority  to  say  that  observations  which  were  made 
under  one  state  of  the  law  are  no  longer  applicable  under  a 
different  state  of  things.    As  X  observed  on  the  last  occasion, 
and  I  put  it  as  a  reductio  ad  absurdum  that  if  it  was  enough  to  say 
that  "  Christianity  was  part  of  the  law  of  the  land,"  then  there 
could  be  no  discussion  on  any  part  of  "  the  law  of  the  land,"  and 
it  would  be  impossible,  for  example,  to  discuss,  io  a  grave  argu- 
mentative way,  the  question  of  a  monarchical  form  of  Govern- 
ment,  as   Harrington   discussed   it    in  bis  '^  Oceana,"  without 
being  liable  to  be  indicted  for  a  seditious  libel.     I  was  not  aware 
that  what  I  then  put  as    a   reductio    ad  a^urdum  had  been 
judicially  held,  and  that  a  man  had  actually  been  convicted  of  a 
seditious  libel  (^Bex  v.  Bedfwdf  Gilbert's  Bep.  297)  for  discussing 
such  a  question.     His  work  containing,  as  the  report  states, 
''no    reflection  whatever    upon    the    existing    Gk)vemment." 
No  judge,  or  jury,  in  our  day  would  convict  a  man  of  seditious 

(a)  Oertaialy  Lord  Ohitf  Jnttioe.  (6)  Sir  Oeorge  JmmK 


1883. 
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Rko.        libel  in  sncli^a  case ;  it  would  be  regarded  as  monstrous.     I  have 

Ram^y  akd  ^^  doubt,  therefore,  that  the  mere  denial  of  the  truth  of  Chris- 

FooTB.       tianity  is  not  enough  to  constitute  the  oflFence  of  blasphemy.     It 

is  my   duty  to  lay  down  the   law   on  the   subject  as  I  find  it 

laid  down  in  the  best    books    of  authority,   and    in   "  Starkie 

Blaq>hnnoua  on  Libel ''  (599,  4th  edit.),  it  is  there  laid  down  as,  I  believe, 

libel—  Dtjifd-  correctly : 

There  are  no  qneBtions  of  more  intense  and  awfol  interest  than  those  which  concern 
the  relations  between  the  Creator  and  the  beings  of  His  creation ;  and  thongh,  as  a 
matter  of  discretion  and  prudence,  it  might  be  letter  to  leave  the  discussion  of  snch 
matters  to  those  who,  from  their  education  and  habits,  are  most  likely  to  form  correct 
conclusions  ;  yet  it  cannot  be  doubted  that  any  man  has  a  right,  not  merely  to 
judge  for  himself  on  such  subjects,  but  also,  legally  speaking,  to  publish  his  opinion 
for  the  benefit  of  others.  When  learned  and  acute  men  enter  upon  those  discussions 
with  such  laudable  motiTes,  their  very  oontroyersies,  even  where  one  of  the  an- 
tagonists must  necessarily  be  mistaken,  so  far  from  producing  mischief,  must  in 
general  tend  to  the  advancement  of  truth,  and  the  establishment  of  religion  on  tM  *' 
firmest  and  most  stable  foundations.  The  very  absurdity  and  folly  of  an  ignorant 
man,  who  professes  to  teach  and  enlighten  the  rest  of  mankind,  are  usually  so  gross 
as  to  render  his  errors  harmless ;  but,  be  this  as  it  may,  the  law  interferes  not  wiUi 
his  blunders,  so  long  as  they  are  honest  ones,  justly  considering  that  society  is 
more  than  compensated  for  the  partial  and  limited  mischief  which  may  arise  from  the 
mistaken  endeavours  of  honest  ignorance,  by  the  splendid  advantages  which  result  to 
religion  and  truth  from  the  exertions  of  free  and  unfettered  minds.  It  is  the 
mischievous  abuse  of  this  state  of  intellectual  liberty  which  calls  for  penal  censure. 
The  law  visits  not  the  honest  errors,  but  the  malice  of  mankind.  A  wilful  intention 
to  pervert,'  insult,  and  mislead  others,  by  'means  of  lieentions  and  contumelious 
abuse  applied  to  sacred  subjects,  or  by  wilful  misrepresentations  or  wilful  sophistry, 
calculated  to  mislead  the  ignorant  and  unwary,  is  the  criterion  and  test  of  guilt.  A 
malicious  and  mischievous  intention,  or  what  is  equivalent  to  such  an  intention,  in 
law,  as  well  as  morals — a  state  of  apalJiiy  and  indifference  to  the  interests  of  society— 
is  the  broad  boundary  between  right  and  wrong. 

Now  that  I  believe  to  be  a  correct  statement  of  the  law ;  and 
it  is  worthy  of  notice  that  the  learned  writer  quotes  a  passage 
from  Michaelis  to  show  that  it  may  be  that  some  sort  of  protec- 
tion for  the  constituted  religion  of  the  country  may  be  a  good 
thing  even  for  those  who  differ  from  it ;  for  otherwise  ill  con- 
sequences might  follow  to  them.  It  is  not  snch  a  very  long  time 
ago  in  our  history  when  a  Birmingham  mob  wrecked  the  house  of 
Dr.  Priestley,  one  of  the  most  distinguished  and  excellent  of 
men.  So  that  it  is  not  quite  clear  that  some  sort  of  law  against 
blasphemy  may  not  be  advantageous.  However,  the  law  is,  I 
conceive,  rightly  laid  down  by  Mr.  Starkie;  and  I  am  not 
satisfied  from  my  study  of  the  cases  on  the  subject  that  the  law 
was  ever  laid  down  differently.  I  have  taken  three  cases,  about 
seventy  or  eighty  years  apart,  and  I  find  the  law  laid  down  in  them 
was  exactly  the  same.  The  first  was  the  case  of  Rex  v.  Taylor 
(Vent.  293)  before  Lord  Hale.  The  law  laid  down  in  any  case 
most  be  taken  in  connection  with  the  facts  of  the  case,  and  in  that 
case  the  information  contained  these  expressions :  ''  That  Jesus 
Christ  was  a  bastard,  an  imposter,  and  a  cheat,''  and  that  he,  the 
defendant,  *'  feared  neither  God  nor  devil.'*  These  were  tiie  words 
to  which  Lord  Hale  had  to  apply  the  law,  and  as  to  which  he  said 
that  "  snch  kind  of  wicked  and  blasphemous  words  were  not  only 
an  offence  to  God,  but  a  crime  against  the  laws,  and  punishable 
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by  the  courts/'  He  did  not  say  that  a  grave  argument  against  the        ^^• 
truth  of  the  Christian  religion  was  punishable,  but  such  kind  of  ^j^^^^y  and 
wicked  and  blasphemous  words  were  the  offence.    That  was  Lord      Footx. 

Hale's  view  of  the  law,  and  that  is  one  of  the  cases  on  the  subject.        

There  are  expressions  in  it  which  may  seem  to  go  further,  but       ]_ 

these  must  be  looked  at  with  reference  to  the  subject-matter  BlaspktmmM 

before  Lord  Hale,  and  as  to  which  if  it  were  before  me  now  I  Ubel  —  D^ni' 

should  certainly  hold  that  it  was  a  blasphemous  libel.     So  that  I        ''^* 

take  it  that  ruling  is  a  correct  statement  of  the  law  as  it  is  at 

present.    The  next  case  is  that  of  B.  y.  WooUton  (Strange,  834 ; 

and  better  reported  in  Fitzgibbons),  where  the  defendant  was 

oonvicted  of  blasphemous  discourses  on  the  miracles  of  our  Lord 

and  ''  the  court  desired  him  to  take  notice  that  they  laid  stress 

on  the  charge  of  *'  general  and  indecent  attacks,'  and  did  not 

intend  to  include  disputes  between  men  on  controversial  points." 

Such  was  the  law  as  laid  down  by  Lord  Raymond.     Then  came 

the  case  which  has  been  commonly  cited  as  bringing  the  law  down 

to  our  own  times;  that  was  the  case  of  Bex  v.  Waddington  (1  B. 

&  C.  26)  tried  before  Lord  Tenterden.     There  the  words  of  the 

Ubel  were  ''  That  Jesus  Christ  was  an  impostor,  and  a  murderer, 

and  a  fanatic."    The  Lord  Chief  Justice  laid  it  down  that  that 

was  a  libel.     A  juror  asked  him  whether  a  work  which  denied 

the  divinity  of  our  Saviour  was  a  libel.     The  answer  of  Lord 

Tenterden  (a  most  cautious  judge)  was  '^  that  a  work  speaking  of 

Jesus  Christ  in  the  language  used  in  that  publication  was  a  libel." 

It  is  true  he  went  on  to  say  that  Christianity  was  part  of  the  law 

of  the  land,  but  his  ruling  was  that  a  work  speaking  of  Jesus 

Christ  in  the  language  used  in  the  publication  before  him  was  a 

libel.    The  case  came  before  the  court,  constituted  of  Tenterden, 

C.J.,  Bayley,  J.,  Holroyd,  J.,  and  Best,  J.     The  Lord  Chief 

Justice  said :  ''  I  told  the  jury  that  any  publication  in  which  our 

Saviour  was  spoken  of  in  the  language  used  in  the  publication 

was  a  libel,  and  I  have  no  doubt  whatever  that  it  is  a  libel  to 

Jublish  of  him  that  he  was  an  impostor  and  a  murderer."  Bayley, 
.  said :  ''  It  appears  to  me  that  the  direction  of  the  Lord  Chief 
Justice  was  perfectly  right.  There  can  be  no  doubt  that  a  work 
which  does  not  merely  deny  the  Godhead  of  Jesus  Christ,  but 
which  states  him  to  have  been  an  impostor  and  a  murderer  was 
at  common  law,  and  still  is,  a  libel."  Holroyd,  J.  said :  ''  I  have 
no  doubt  whatever  that  any  publication  in  which  Jesus  Christ  is 
spoken  of  in  the  language  used  in  this  publication  is  a  libel,  and 
the  direction  was  periectly  right  in  point  of  law."  Best,  J.  said : 
''  It  is  not  necessary  for  me  to  say  whether  it  be  libellous  to  argue 
firom  Scripture  against  the  Divinity  of  Chrisb ;  that  is  not  what 
the  defendant  has  done.  The  Legislature  has  not  altered  the  law 
in  that  respect,  nor  can  it  ever  do  so  while  the  Christian  religion 
is  considered  the  basis  of  the  law."  That  is  the  only  authority 
for  the  proposition  that  gravely  to  dispute  the  truth  of 
Christianity  would  be  an  offence,  because  **  Christianity  is  part 
of  the  law  of  the  land."     It  is  for  that  proposition  this  case  is 
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Rbo.       sometimes  (by  persons  surely  who  never  can  have  read  it)  oited 

Rajcsat  AifD  ^  authority  !       The  cases    therefore    are    consistent    on    the 

Foots.       subject^  and  I  doubt  whether  the  law  as  laid  down  in  the  older 

— -        cases  has  ever  been  overruled,  and  whether  the  law  as  laid  down 

]^^       in  those  cases^  looked  at  with  reference  to  the  facts  on  which  they 

BioMphemoua  were  decided^  was  ever  so  illiberal  as  it  has  been  the  fashion  to 

libel— Defini'  represent. 

^^'^  Still,  whatever  the  older  cases  may  have  been,  the  fact  remains 

that  Parliament  has  altered  the  law  as  to  religion.  It  is  no 
longer  the  law  that  none  but  believers  in  Christianity  can  hold 
office  in  the  State.  Nonconformists  are  tolerated  just  as  much 
as  members  of  the  Church  of  England.  The  state  of  things  is 
no  longer  the  same  as  when  these  judgments  were  pronounced, 
which,  however,  have  been  strained,  I  think,  beyond  what  they 
will  justly  warrant.  It  is  a  comfort  to  think  that  the  law  has 
been  altered  as  to  disabilities  and  penalties  for  religious  belief  or 
non-belief,  and  though  Lord  El  don  in  The  Attorney -Oeneral  v. 
Pearson  (3  Merivale's  Reports,  353)  expressed  a  doubt  whether 
some  portions  of  the  Act  of  9  &  10  Will.  3  (directed  against 
those  who  expressed  disbelief  in  the  Trinity,  &c.)  might  not  still 
be  in  force,  I  hope  those  doubts  may  never  have  to  be  brought 
to  a  solution  in  a  court  of  law.  (a) 

Such,  however,  are  the  rules  or  principles  of  law  by  which 
you  are  to  judge  whether  these  publications  are  blasphemous 
libels. 

Ton  have  heard  a  great  deal  as  to  the  expediency  of  these  laws, 
and  as  to  the  expediency  of  enforcing  them,  and  it  has  been 
truly  said  that,  uuless  carried  to  an  extent  no  longer  possible  in 
this  country,  they  are  not  likely  to  be  effectual.  But  all  this  has 
nothing  to  do  with  what  we  have  to  consider  here.  The  defendant 
Foote  has  admitted  that  these  publications  were  intended  to  be 
attacks  on  Christianity  and  on  the  Hebrew  Scriptures,  and  he  has 
cited  a  number  of  passages  from  approved  writers  which  he  says 
are  to  the  same  effect,  and  that  may  be  so,  and  I  think  that  some 
of  them  are  not  only  similar  in  matter,  but  in  style  and  manner ; 
and  he  urged  that,  as  these  never  were  prosecuted,  the  law 
cannot  be,  as  supposed,  on  the  part  of  the  prosecution,  for  it 
could  not  be  that  the  offence  consisted  only  in  the  style  or  taste 
of  the  publications,  and  that  what  was  blasphemy  in  a  penny 

!)aper  was  not  so  in  more  costly  publications.  Now,  as  to  this, 
et  me  say  that,  as  I  understand,  it  is,  and  I  believe  always  has 
been,  the  law ;  and  at  all  events  I  now  lay  it  down  as  law,  that,  if 
the  decencies  of  controversy  are  observed,  even  the  inndamentals 
of  religion  may  be  attacked  without  the  writer  being  guilty  of 
blasphemy.  But  no  one  can  fail  to  see  the  difference  between 
the  works  of  the  writers  who  have  been  quoted  and  the  language 
used  in  the  publications  now  before  us ;  and  I  am  obliged  to  say 

(a)  Thoy  were  so  in  the  ease  of  Lady  Henley's  Charity  (Shore  v.  Wilson,  9 
Clarke  &  Finelly's  Reports,  865),  in  whioh  the  jncl^  were  consoltedi  and  held  that 
the  Act  no  longer  raised  a  difficulty  as  to  Unitarian  endowments. 
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that  it  is  a  difference  not  only  in  degree^  but  in  kind  and  nature.        Rbq. 
There  is  a  grave  and  earnest  tone,  a  reverent — perhaps  I  might   j^^^^'y.  ^^^j, 
even^say  a  religious — spirit  about  the  very  attacks  on  Christianity       footb. 

itself  which  we  find  in   the   authors  referred  to,  which  shows        

that  what  they  aimed  at  was  not  insult  to  the  opinions  of  the  ^^' 
majority  of  mankind  nor  to  Christianity  itself;  but  real,  quiet,  B/atphemoua 
earnest  pursuit  of  truth.  And  if  the^  truth  at  which  they  have  Hbel—Defini- 
arrived  is  not  that  which  you  and  I  have  been  taught,  or  at  ''^' 
which  perhaps  we  might  now  arrive,  so  it  is  not  becaude  their 
conclusions  differ  from  ours  that  they  are  to  be  deemed  fit 
subject  for  criminal  prosecution.  Therefore,  as  to  many  of 
these  authors  whose  writings  have  been  quoted  by  the  defendant, 
I  think  that  they  are  within  the  protection  of  the  law  as  laid 
down  by  Mr.  Starkie  in  that  passage  I  have  cited  as  containing 
a  correct  statement  of  the  law.  As  to  some  of  the  others,  I 
confess  I  have  a  difficulty  in  distinguishing  them  from  the 
publications  now  incriminated.  They  do  appear  to  me  to  be 
open  to  the  same  complaint  as  those  before  you ;  and  I  should 
make  no  distinction  in  the  application  of  the  law  between  such 
authors  and  the  defendant.  80  &r  as  I  can  judge,  some  of 
them  used  strong  and  coarse  expressions  of  contempt  and  hatred 
for  the  recognised  truths  of  Christianity,  and  for  the  Hebrew 
Scriptures.  But  this  is  no  argument  in  favour  of  the  defendant, 
who  has  to  show  that  he  himself  has  not  violated  the  law ;  not 
that  others  are  guilty,  but  that  he  is  not  so.  It  is  no  defence 
for  him  to  bring  forward  cases,  some  of  which  cannot  be  dis- 
tinguished from  his  own.  His  case  is  before  us,  and  we  have  to 
detd  with  it  according  to  law.  If  these  libels— now  before  you 
—are  in  your  opinion  permissible  attacks  upon  religious  belief, 
then  find  the  defendants  not  guilty.  But  if  they  are  such  as  do 
I  not  come  within  the  most  liberal  view  of  the  law  as  I  have  laid 

it  down  to  yon,  then  your  duty  is  to  find  the  defendants  guilty. 
Take  these  publications  in  your  hands,  and  say  whether  in  your 
judgment  me  defendants  are  or  are  not  guilty  of  publishing 
blasphemous  libels. 

T%.e  jury,  after  some  hours'  deliberation,  were  unable  to  agree, 
and  were  discharged,  (a) 

(a)  The  eaM  came  on  ftgain  for  trial,  bnt  the  defendants  baring  abready  been  oon- 
Yicted  ol  a  aimilar  offenoe  the  proaeoator  applied  for  and  obtaineid  the  leave  ^f  the 
Attoniey-Qeneral  to  enter  a  noSe  prosequi. 


240  CRIMINAL  LAW   CASES. 


COURT    OP   APPEAL. 

Saturday,  March  3. 

(Before  Jessel^  M.B.j  BAoaALiAT  and  Lindubt^  L.JJ.) 

Bbg.  v.  Foote.  (a) 

Practice — Right  of  appeal — Miademeanour-^Bailr^urisdictton^^ 
Judicature  Act,  1878  (36  ^  37  Vict.  c.  66),  ss.  19,  47. 

A  prisoner  indicted  for  misdemeanour  applied  to  a  Divisional 
Court  of  the  Queen* s  Bench  Division  for  hail,  and  on  his 
application  being  refused,  appealed  to  the  Court  of  Appeal. 

Held,  that  the  decision  of  the  Divisional  Court  was  a  judgment  of 
tlie  High  Court  in  a  criminal  matter,  and  therefore  the  Court  of 
Appeal  had  no  jurisdiction  to  entertain  the  appeal. 

ON  the  Ist  day  of  March,  1883,  G.  W.  Poote,  W.  T.  Bamaaj, 
and  H.  A.  Kemp  were  tried  at  the  Central  Criminal  Coart 
before  North,  J.  for  publishing  a  blasphemous  libel  in  a  periodical 
called  the  Freethintcer.  The  jury,  being  unable  to  agree,  were 
discharged,  and  North,  J.  appointed  the  5th  day  of  March  for 
the  fresh  trial. 

On  the  2nd  day  of  March  Poote  and  Bamsay  applied  to  be 
admitted  to  bail,  but  North,  J.  refused  the  application. 

The  prisoners  then  applied  to  a  Divisional  Court  of  the  Queen's 
Bench  Division  by  way  of  appeal  from  North,  J ,  and  also  on  the 
g^und  that  the  Queen's  Bench  Division  had  inherent  jurisdiction 
to  grant  bail  in  all  cases,  and  that  misdemeanour  was  always  bail- 
able as  of  right. 

.    The  Divisional  Court,  consisting  of  Grove  and  Mathew,  JJ., 
refused  the  application,  and  the  prisoners  now- appealed. 

Oluer  in  support  of  the  appeal.-^All  decisious  of  a  Divisional 
Court  can  be  appealed  against  unless  expressly  excepted  by  the 
Judicature  Acts.  Sect.  47  of  the  Judicature  Act,  1873,  which 
enacts  that  ^'  No  appeal  shall  lie  from  any  judgment  of  the  said 
High  Court  in  any  criminal  cause  or  matter  save  for  some  error 
of  law  apparent  on  the  record ''  refers  only  to  the  subject-matter 
of  the  section,  namely,  the  Court  for  Crown  Cases  Reserved.  It 
only  deals  with  judgments,  and  it  was  not  intended  to  include 
all  applications  in  matters  of  a  criminal  nature  which  come  before 
a  Divisional  Court  in  its  ordinary  jurisdiction.  The  case  of  Reg.  v. 
Weil  (47  L.  T.  Rep.  N.  S.  631 ;  9  Q.  B.  Div.  701)  was  an  appeal 
from  a  decision  of  a  Divisional  Court,  refusing  a  writ  of  habeas 
corpus,  and  it  was  entertained  by  the  Court  of  Appeal,  though 

(a)  Reported  by  W.  G.  Bi8s,  Esq.,  Barrieter-at-Law. 
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the  question  of  jurisdiction  was  not  decided.     Then  this  appeal        Rm* 
is  not  in  a  criminal  matter^  it  is  only  incidentally  connected  with       ywte, 

one.     [Baogallay,  L.J.,  referred  to  Beg.  v.  Steel  (35  L.  T.  Rep.        

N.  S.  534;  2  Q.  B.  Diy.  37),  where  it  was  held  that  no  appeal        1888. 
lies  from  a  judgment  of  the  Queen's  Bench  Division  discharging    Am^^ 
an  order  to  review  taxation  of  costs  in  a  criminal  information  for  BefliaaiofbaiL 
libel.]    It  was  held  there  that  the  costs  were  a  consequence  of  the 
judgment,  but  an  application  for  bail  is  quite  unconnected  with 
the  judgment. 

Jbssil,  M.R. — I  am  of  opinion  that  this  application  must  be 
refused.  The  point  raised  is  a  very  important  one,  namely,  the 
jurisdiction  of  this  court  in  criminal  matters.  The  first  question 
is,  whether  the  last  clause  of  sect.  47  of  the  Judicature  Act,  1873, 
is  general,  and  relates  to  the  High  Court  in  its  ordinary  jurisdic- 
tion, and  not  to  the  Court  for  Crown  Cases  Reserved  only.  That 
was  decided  by  the  Court  of  Appeal  in  Beg,  y.  Steel  (35  L.  T. 
Rep.  N.  S.  534 ;  2  Q.  B.  Div.  37),  and  I  see  no  reason  to  differ 
from  that  decision,  even  if  we  were  not  bound  by  it.  The  next 
question  is,  whether  the  word  "  judgment '^  in  the  same  clause  is 
used  in  a  general  or  in  a  technical  sense,  as  confined  to  final 
judgment  in  criminal  cases.  I  am  of  opinion  that  it  is  used  in 
the  larger  sense,  of  all  decisions  in  criminal  matters.  That  also 
was  decided  in  Beg,  v.  Steel,  where  it  was  held  that  an  order 
respecting  the  taxation  of  costs  in  a  criminal  information  came 
under  the  meaning  of  the  word.  The  last  question  is  whether 
this  is  a  *'  criminal  cause  or  matter."  I  entertain  no  doubt  that 
it  is.  A  person  was  tried  for  a  misdemeanour.  The  jury  were 
discharged  because  they  could  not  agree,  and  a  fresh  trial  was 
appointed.  Then  the  prisoner  applied  to  be  admitted  to  bail, 
lliis  being  refused,  an  appeal  is  brought  to  this  court.  If  this 
is  not  a  criminal  matter  it  is  difficult  to  see  what  is.  This  court 
has  no  jurisdiction  to  entertain  the  appeal,  and  it  must  therefore 
be  dismissed. 

Bagoallay  and  Lindlet,  L.JJ.  concurred. 

Solicitors,  Harper  and  BattcocJe. 
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QUEEN'S   BENCH   DIVISION. 

Dec.  o,  1882;  Jan.  12,  16,  and  24, 1883. 

(Before  Mat,  L.C.J.,  Lawson  and  Babbt,  JJ.) 

Ex  parte  Chabubs  E.  Sbymoub  v.  Michael  Davitt;  Ex  parte. 
Patrick  Bkabns  v.  T.  M.  Hbaly,  M.P. ;  Ec  parte  Charles 
E.  Sethour  v.  p.  J.  QiJiNN.  (a.) 

Sureties  of  good  beJumouT'^Original  jurisdiction  of  the  Queen? s 
BencA— 84  Ednc.  3,  cap.  1—21  Jac.  \,  cap.  8  {mg.)—\Q  ^11 
Oar.  Ij  ca/p.  10  (Ir.). 

Notices  were  served  on  D.  H.  and  Q.  of  appUcaUons  to  the  Queen* s 
Bench  Divisionj  requiring  them  to  find  sufficient  sureties  to  be  of 
good  behaviour  towards  Her  Majesty  and  all  Her  Majesty^s 
subjects,  or  in  default  that  they  should  be  committed  to  prison. 
These  applications  were  made  in  consequence  of  certain  speeches 
delivered  by  D.  H.  and  Q.  at  pubhc  meetings  held  in  the 
counties  of  Meath  and  Oarlow,  in  the  interests  of  the  Irish 
National  League.  The  affidavits  on  which  the  applicai^ions  were 
grownded  deposed  to  the  existence  for  some  years  preceding  of 
an  agrarian  agitation  in  various  parts  of  Ireland,  including 
the  counties  of  Meath  and  Oarlow  ;  that  in  consequence  thereof 
great  excitement  prevailed;  and  that  a  combination  had  been 
set  on  foot  against  the  payment  of  rent ;  and  thai  wumerous 
crimes  a/nd  outrages  had  been  committed  in  various  parts  of  the 
country.  It  was  further  stated  that,  at  a  public  meeting  in  the 
county  of  Meath,  attended  by  upwards  of  4000  persons,  D., 
in  addressing  the  meeting,  after  condemning  the  system  of  using 
large  portions  of  land  for  grazing,  said :  ''  Unless  wise  and 
just  legislation  should  prevent  its  necessity,  the  tims  will  come 
when  the  staroing  people  of  Donegal  and  Oonnemara  will  be  told 
to  march  down  in  their  serried  phalanxes  upon  the  plains  and 
seize  the  lands  upon  which  to  live  like  civilised  beings  in  a 
Christian  country  J^  And  a^ain,  "  J  propose  that,  in  case  Mr. 
Gladstone  does  not  apply  the  surplus  of  the  Arrears  Act  estimates 
to  save  the  people,  no  rent  should  be  paid  from  November  till 
next  May  ;  that  out  of  this  sum  a  portion  should  be  placed  in 
the  National  Relief  Fund,  to  save  our  starving  people  from 
starvation  J*     H.,  at  a  meeting  in  the  county  of  Oarlow,  held  for 

(a)  Reported  by  JoNEB  H.  SrAVBUnr,  Esq.,  BAirister-at-Law. 
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the  purpose  of  founding  a  branch  of  the   ''  National  League/'  Exp.  Setmoub 
described  the  Government  as  simply  '^  a  system  of  land  piracy  ;  "  ^  ^^bSims 
"  an  organisation  against    the   will    of  the  people ;  ^'     ^'  an     v.  healt; 
organisation  of  so  many  pirates  and  so  many  brigands."     "  It/'  Exp.  Sroioiia 
i.e.  the  Oovemment,  '^  was  entitled  to  the  same  moral  respect  as     "•  Q™^. 
a  cutpurse,  who  held  a  revolver  at  yowr  head  and  said  to  you,        is88. 
*Your  money  or  your  life,'"     Q.  addressed  a  puibUc  meeting        -7— 
in  Meath,  also  held  for  the  establishment  of  a  branch  of  the  ^^'^f^Jl^r 
^* National  League/'  and  in  his  speech  he  described  himself  a^^ 
a  rebel ;    spoJce   hopefully    of  the    resuscitation  of  a  former 
organised  body  hnown  as  the  Land  League,  and  which,  after  a 
period  of  active  operation,  had  been  proclaimed  a^  illegal  by  the 
Oovemment,  and  finally  exhorted  the  farmers  not  to  pay  a/ny 
rent.     Q.  made  an  affidavit,  in  which  he  stated  that  the  report 
of  his  speech  relied  on  in  support  of  the  application  was  not  a 
full  or  a^ccurate  report.    No  affidavit  was  rnade  by  either  D.  or 
R, ;  nor  did  any  of  the  parties  summoned  offer  any  apology,  or 
promise  to  abstain  from  svmila/r  conduct  in  the  future.     It  wa^ 
argued  on  behalf  of  Q.  {who   appeared  by  cormsel)  that  the 
Queen's  Bench  Division  had  no  jurisdiction  in  the  matter  of 
the  applications,  the  jurisdiction  to  order  persons  to  find  sureties 
for  good  behaviour  having  been  created  by  the  84  Edw.  S,  cap.  1, 
and  conferred  only  on    the  justices    thereby    directed  to    be 
appointed. 

Meld,  thai  the  judges  of  the  Queen,* s  Bench  Division  as  conservators 
of  the  peace  have  original  jurisdiction  independently  of  the 
statute  of  Edw.  3  to  reqwre  sureties  for  good  behavumr  from 
persons  whose  acts  or  langv^e  are  shown  to  be  likdy  to  endanger 
the  public  peace. 

Held  also  that  these  were  proper  cases  in  which  to  exercise  that 
jurisdiction. 

Beg.  (BeynoldB)  v.  The  Justices  of  Cork  (10  L.  Rep.  Ir.  1 ;  and 
Reg  (Feehan)  v.  The  Justices  of  the  Queeu's  County  (10 
L.  Bep.  Ir.  294;  ante,  p.  149,  under  the  nams  of  Beg.  v. 
Justices  of  Cork)  approved  of 

THE  notice  served  upon  Michael  Davitt  in  this  case  was  in  the 
following  terms:— 

In  the  High  Oonrt  of  JiuUoe  in  Ireland,  Qaeen's  Benoh  Diviiion  (Grown  Side). 

Ex  parte  CflABLn  Edward  Sbtmoub  v.  Hiobau  Datrt. 

Sir, — ^Teke  notice  that,  on  Tuesday,  the  5th  day  of  December,  1882,  an  application 
wiU  he  made  on  behalf  of  Charles  Edward  Seymonr,  of  Nayan,  in  the  county  of 
Heath,  snb-inspector  of  the  Royal  Irish  Oonstabnlary  to  the  Qaeen's  Benoh  DiTision 
of  the  High  Gonrt  of  Justice  in  Ireland,  at  the  sitting  of  the  said  Oonrt  at  the  Fonr 
Oonrts  Inn,  Qnay,  Dublin,  that  you  may  be  required  to  find  sufficient  sureties  to  be  of 
good  behaTionr  towards  Her  Majesty  the  Queen  and  towards  all  Her  Ifajesty's  sub- 
jects, and  that  in  default  of  finding  such  sureties  you  be  committed  to  prison  for 
such  time  as  to  the  said  Court  shall  seem  fit,  and  that  for  that  purpose  all  writs  and 
promiseB  of  good  behayiour  and  warrants  be  issued  which  be  requisite  in  that  behalf, 
and  you  are  hereby  informed  that  you  may,  if  you  so  think  fit,  appear  before  the  said 
Court,  at  the  said  time  and  place,  to  show  cause  why  such  application  should  not  be 
granted,  which  application  will  be  grounded,  Sdc.,  &e,** 

b2 
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Exp.  SimouB     Similar  notices  were  also  served  on  T«  M.  Healy^  M.P.^  and 

r.HBALT;        The  application  against  Mr.  D.ivitt  was  gronnded  upon  the 
£!rp.  Sbtmous  affidavits  of  Charles  Edward  Seymour^  a  sub-Inspector  of  the 
V.  QwMN.     Royal  Irish  Constabulary  j  and  of  Bemwrd  O^Malley,  a  constable 
1888.       of  the  Boyal  Irish  Constabulary. 

-; —  Mr.  Seymour  in  his  affidavit  stated  that^  for  the  last  four  years 

^2^^  -f^^  there  had  existed  in  Ireland  a  wide-spread  agrarian  agitation,  in 

g         avwur,  f^^y^Qj^^j^QQ    ^f   which    numerous    pnbUc    meetings  were  held 

throughout  Ireland  and  in  the  county  of  Meath,  and  that  many 
violent  and  inflammatory  speeches  were  delivered  in  connection 
with  that  agitation  by  Mr.  Davitt,  and  that  by  reason  of  these 
meetings  great  excitement  prevailed  in  the  county  of  Meath  and 
throughout  Ireland,  and  an  illegal  combination  against  the  pay- 
ment of  rent  was  established,  and  numerous  outrages  were  com- 
mitted throughout  the  country.  Mr.  Seymour'^  affidavit  further 
stated  that  he  was  present  at  an  open  air  meeting,  held  on 
Sunday,  the  26th  of  November,  1882,  m  the  centre  of  the  town  of 
Navan,  at  about  three  o^clock  in  the  afternoon,  at  which  there 
were  present  about  four  or  five  thousand  persons,  and  which 
meeting  was  convened  by  public  placards  announcing  that  the 
same  was  to  be  held  under  the  auspices  of  the  Irish  National 
League,  and  that  Michael  Davitt  would  speak  thereat.  Mr. 
Seymour  further  stated  that  Mi*.  Davitt  did  make  a  speech  at  that 
meeting,  and  that  he  saw  constable  Bernard  CMalley  reporting 
the  speech,  aod  that  he  saw  the  transcript  of  his  shorthand 
report,  and  that  the  same  was  according  to  his  recollection  a 
verv  correct  report. 

The  affidavit  of  Bernard  O^Malley  stated  that  he  understood 
writing  shorthand,  and  had  considerable  practice  at  it,  being  able 
to  report  and  take  down  with  accuracy  speeches  made  at  public 
meetings.  That  he  attended  the  meeting  at  Navan  on  the  26th 
of  November,  1882,  and  heard  distinctly  Mr.  Davitt's  speech  from 
the  commencement  to  the  end,  which  he  then  and  there  reported. 
He  then  stated  the  speech  in  full,  but  the  passages  relied  upon  by 
the  Attorney-General  were  the  following :  After  speaking  of  the 
distress  that  existed  largely  in  Ireland,  he  (Mr.  Davitt)  said, 

Ib  there  anything  more  true  than  this,  that  the  land  of  Ireland  iraa  created  to 
sostain  these  people,  and  if  the  law,  the  hnman  law,  will  press  this  land  from  its 
legitimate  purpose  to  support  stock  in  order  to  increase  the  incomes  of  Irish  landlords, 
it  is  infamons  and  unjust,  and  the  people  should  never  cease  to  struggle  against  it 
until  no  Testige  of  it  is  left  to  hlast  the  country.  I  say,  unless  wise  and  good  legisla- 
tion should  ever  prcTcnt  its  necessity,  the  time  will  come  when  the  starving  people  of 
Donegal,  of  Gonnemara,  and  of  Kerry  will  he  told  to  march  down  in  their  serried 

EhalKQxes  upon  the  plains  and  seize  the  land,  upon  which  to  live  like  civilized  heings 
1  a  Ohristian  counlzy.  (Gheen.)  Now,  coming  to  the  question  of  how  you  are  to 
meet  the  impending  distress  in  the  West,  I  am  reminded  that  Pamell,  and  myself, 
and  othera  who  went  to  America,  went  some  time  ago  and  told  our  exiled  kindred 
that  we  would  never  beg  any  more  for  Ireland.  These  sentiments  were  cheered  alike 
on  both  sides  of  the  Atlantic,  and  the  exiles  of  our  race  will  remember  our  declara- 
tions. For  my  part  I  shall  never  beg  a  penny  for  Irish  famine.  If  the  people  of 
Ireland,  if  the  tenant-farmen  of  the  West  will  pay  rent  that  should  go  to  feed  their 
children,  then  let  them  die  (cheeri),  and  Ireland  and  humanity  is  well  rid  of  such  a 
coward  race.   (Gheen.)    But  the  tenant-farmers  of  Ireland  are  not  going  to  die  away. 
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(No,  no.)    They  shall  not  starve ;  and  I  say  from  this  platform  to>day  that  we  will  £xp.  SmiODE 
compel  that  GoYemment  that  preyents  them  from  living  in  the  soil  of  Ireland  to     v.  Datiit; 
support  them  daring  the  coming  winter.  (Oheers.)  Bnt  in  case  we  should  not  succeed  £x  p.  BB^Bini 
in  getting  the  Qoyemment  to  do  its  necessary  duty,  I  propose  that  we  should  make     v.Hbalt; 
Irish  landlordism  support  the  people  that  it  is  starving.    The  suggestion  that  I  make  Exp,  SsmouE 
here  to-day  in  view  of  this  contingency  will  not  be  very  popular  among  the  landlord     i^  Qumirk 
ranks  in  Ireland.    I  propose,  that  in  case  Mr.  Gladstone  does  not  apply  the  surplus  of  — . 

the  Arrears  Act  estimates  to  save  the  people,  tiiat  no  lent  should  be  paid.    (Cheers.)         188d» 
That  no  rent  should  be  paid  from  November  to  next  May,  and  that  out  of  this  sum         ^^mm 
portions  should  be  placed  in  the  National  Relief  Fund,  by  which  to  save  our  people    Sureties  for 
from  starvation.    The  highest  duty  a  nation  has  to  perform,  is  to  save  its  people  from  goodMoviour* 
starvation.    And  when  we  recollect  that  Archbishop  Hughes  in  1848  declared  in  New 
York  that  a  man  threatened  with  hunger  would  be  justified  in  seizing  upon  the  bread 
on  the  sacrificial  altar,  how  much  more  will  the  people  of  Ireland  be  justified  in 
feeding  t^eir  starving  brethren  out  of  the  money  kept  from  felonious  landlordism? 
(Cheers.) 

Mr.  Davitt  then  proceeded: 

The  time  has  come  when  the  peo|de  of  Ireland  must  be  guided,  and  I  am  glad  that 
our  voice  to  be  uttered  here  to-day  will  be  uttered  in  no  measured,  in  no  temperate 
language.  Do  not  misunderstand  me  that  I  am  an  advocate  of  anything  intemperate. 
Bnt  with  the  coming  crisis  our  duty  is  to  save  our  people  at  all  cost,  and  look  to  the 
consequences  afterwards. 

After  some  reference  to  Mr.  Gladstone  he  then  said : 

I  hold  that  these  measures  were  passed  when  the  Land  League  (Hear,  hear,  and 
cheers),  by  the  iron  grip  of  serried  organisation,  seized  Irish  lan^ordism  by  the  throat 
and  compelled  it  to  disgorge  some  of  the  rack-rent  plunder  to  the  people  of  Ireland 
(Cheers.) 

Then  after  making  some  remarks  on  the  Land  Act^  Mr.  Davitt 
concluded  his  speech  in  the  following  terms  : 

Oh  no ;  from  the  homes  of  200,000  starving,  from  the  graves  of  our  race,  from  the 
murdered  shadows  of  our  people,  as  well  as  from  starving  victims,  from  the  regions  of 
the  damned,  comes  forth  a  supplicating  agony  demancUng  the  destruction  of  Irish 
landlordism  (cheers)  from  the  depths  of  the  damned.  And  all  this  vengeance  has 
been  bom  of  this  accursed  system  and  sinking  with  it  in  the  everlasting  infamy  of 
oblivion.    (Cheers.) 

In  the  case  of  T.  M.  Healy,  M.P.^  the  application  was  grounded 
on  the  affidavit  of  Patrick  Beams^  head  constable  of  the  Boyal 
Irish  Constabulary,  stationed  at  Bagnalstown,  in  the  county  of 
Garlow.  Patrick  Beams  stated  that  he  was  present  on  Sunday, 
the  26th  November,  1882,  at  a  pubhc  open-air  meeting  held  in 
Saint  Mullins,  in  the  county  of  Garlow,  which  had  been  convened 
by  public  placards  announcing  that  it  was  to  be  held  under  the 
auspices  of  the  Irish  National  League,  for  the  purpose  of  establish- 
ing a  branch  thereof  in  the  parish  of  Saint  Mullins.  That  the 
meeting  commenced  about  two  o'clock  p.m.,  and  that  there  were 
about  two  thousand  persons  present.  That  after  some  persons 
had  spoken  the  said  T.  M.  Healy  spoke,  and  that  he  (Beams) 
listened  attentivelv  to  his  speech,  and  read  in  a  copy  of  the 
Freeman^ 8  Jov/mal  newspaper  of  the  27th  of  November,  1882, 
what  purported  to  be  a  report  of  the  speech  of  Mr.  Healy,  and 
that  he  believed  the  report  to  be  a  full  and  accurate  report  of  the 
speech,  and  he  referred  to  a  copy  of  the  newspaper. 

There  was  also  an  affidavit  by  William  Weir,  a  constable  in 
the  Boyal  Irish  Constabulary,  who  was  also  present  at  the 
meeting,  and  who  said  that  he  did  not  write  shorthand,  but  that 
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^j>.SBTMouBlie  observed  a  gentleman  present  on  the  platform  writing  short- 
JExpB^m^^^^    and    apparently   reportinsf  the   speeches;    that   he  was 

v.Hbalt;  informed  that  he  was  a  reporter  firom  the  office  of  the  Freeman's 
£^p,^wntDxm  Journal,  and  was  reporting  the  speeches  for  that  paper;  that 

».  Qppw.     Qjj  ^j^Q  jg^y  ^{^Y  ^Y^Q  meeting  he  read  in  a  copy  of  the  Freeman's 

1888.       Journal  newspaper  a  report  of  Mr.  Healy's  speech  whilst  the 

-^        same  was  fresh  in  his  recollection,  and  that  the  same  was  a  full, 

gwdbeha^r.  ^^"^^ct,  and  perfectly  accurate  report  of  Mr.  Healy^s  speech  to 

'  the  best  of  his  recollection  and  belief.     The  portions  of  that 

speech  principally  relied  upon  by  the  Attomey-Greneral  were  the 

following : 

He  (Mr.  Healy)  tmsted  that  the  distress  would  not  be  so  intense  as  was  anticipated, 
bat  he  had  no  doubt  that  the  labonrers  wonld  feel  keenly  the  pinch  of  this  present 
winter.  He  did  not  anticipate  that  the  farmers  had  been  so  foolish  that  a  single 
season  of  distress — one  single  season — a  bad  harvest,  would  bring  them  back  again 
to  the  black  days  of  1847,  because  they  had  been  warning  the  farmers  that,  if  they 
paid  the  rents  which  they  had  hitiierto  been  paying,  that  simply  if  they  did  not  save 
up  against  a  bad  season,  and  allowed  a  single  bad  season  to  redace  them  to  hunger 
and  starvation,  he  could  not  suppose  that  Uiey  had  forgotten  this  season.  (No.)  It 
any  farmer  in  the  future,  owing  to  his  own  payment  of  a  rack-rent,  should  perish  of 
starration,  he  was  there  to  say  that  it  was  the  man's  own  faulty  and  if  an  inquest  was 
held,  the  yerdict  of  a  coroner's  jury  should  be  **  Served  him  very  well  right."  (Hear, 
hear.)  Let  them  tell  the  landlords  that  they  had  better  just  take  what  they  could 
get  now,  because  with  the  present  bad  season,  and  the  effort  that  many  of  them  had 
to  make  to  scrape  together  a  year's  rent,  and  take  the  benefits  of  the  Arrears  Act, 
very  likely  when  next  year  comes  there  would  be  very  little  for  them.  (Hear,  hear.) 
There  had  been  Land  League  courts  established  in  the  country;  the  Government 
said  these  were  illegal  and  treasonable — illegal  and  treasonable  because  the  men  at  the 
head  of  them  did  not  wear  wigs.    (Laughter.) 

He  then  referred  to  the  Land  Act  and  the  Land  Commission 
Court,  and  said : 

He  would  advise  them  to  continue  the  struggle,  and  if  the  rents  that  the  Land 
Gommissioners  fixed  upon  them  were  rents  that  they  were  not  able  to  pay,  let  them 
simply  tell  the  Land  Gommissioners  that  if  they  were  ten  times  as  big  men  as  they 
are  they  would  not  get  these  rents  out  of  them.  There  was  no  more  sacredness  in  a 
judicial  rent  than  in  a  rent  fixed  by  the  landlord  in  a  back  office.  His  advice,  there- 
fore, would  be  to  them  to  get  what  they  could  out  of  the  judicial  rents,  and  if  it  gave 
them  a  great  deal  of  trouble  to  pay  them,  let  them  give  themselves  less  trouble.  Let 
them  continue  their  organisation  in  the  future  as  they  had  in  the  past. 

After  alluding  to  the  question  of  hunting,  he  impressed 
organisation  on  them,  and  said  : — 

The  British  Government  in  Ireland,  which  was  simply  a  land  piracy,  was  upheld 
by  organisation.  The  police  they  saw  there  were  simply  the  officers  of  what  they 
might  call  the  Government  League.  The  Government  planted  them  in  every  parish 
and  in  every  district  to  look  at  the  people — to  see  what  tiiey  were  doing,  and  to  report 
it  to  Dublin  Gastle.  The  Government  of  this  country  being,  as  it  was,  an  organi- 
sation against  the  will  of  the  people,  was  simply  an  oiganisation  of  so  many  pirates 
and  so  many  brigands.  It  was  entitled  to  the  same  moral  respect  as  would  be  the 
wishes  of  a  man,  of  a  cut-purse,  who  held  a  revolver  at  your  head,  and  said  to  you, 
"  Your  money  or  your  life."  And  of  course,  while  the  bayonet  of  the  British  Govern* 
ment  was  at  their  throaty  they  might  pretend  to  be  very  civil,  but  they  had  their  own 
opinion  about  the  gentleman  with  the  bayonet.  (Laughter.)  How  had  the  Grovem- 
ment  managed  to  keep  a  grip  on  the  country?  Simply  by  organisation  and  by 
main  force.  Unless  the  people  were  equally  determined,  the  landlords  whom  the 
police  were  to  support — the  landlords  being,  as  they  were,  an  association  of  brigands- 
would  get  the  better  of  them.  Let  them  continue  these  meetings,  listening  to  each 
other,  and  looking  at  each  other  in  the  f  aoei  It  might  be  said  that  the  meetings  in  the 
put  had  done  little  good. 

The   application   against  Mr.  Quinn  was   grounded   on   the 
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affidavits  of  0.  B.  Seymour,  sub-Inspector  of  the  Royal  Irish  £xp,  Sbtmoiib 
Constabulary^  and  of  Michael  O'Borke,  a  sub-constable  of  the  ^' ?^SSig 
Boyal  Irish  Constabulary.  v.  Healt; 

M.  O^Borke  stated  in  his  affidavit  that  he  attended  a  public  Exp*  Sbtmoub 
meeting  held  at  Boss,  in  the  county  of  Meath,  on  Sunday,  the     ^'  2^' 
19th  day  of  November,  1882,  and  that  the  chairman  in  opening        igas. 
the  meeting  stated  that  it  was  called  for  the  purpose  of  esta-        — 7- 
blishing  a  branch  of  the  Irish  National  League  for  that  district.  -^^{'SSwwttr. 
He  also  stated  in  his  affidavit  that  he  was  able  to  take  full  and 
copious  notes  of  speeches  delivered  at  meetings,  that  he  had 
taken  full  notes  of  the  speech  delivered  by  Mr.  Quinn  at  that 
meeting,  and  had  transcribed  them  the  next  day ;  and  he  then 
set  out  a  full  report  of  the  speech,  the  portions  of  which  relied 
on  by  the  Attorney-General  were  the  following  : 

I  (Mr.  Qainn)  wiU  not  oooapy  the  time  of  the  meeting.  Sereral  speaken  who 
hare  gone  before  me  have  fully  informed  you  on  the  duties  yon  have  to  practise. 
Oar  enemies  haye  boasted  that  the  Land  League  is  dead.  WeU,  it  has  been  declared 
illegaL  True,  its  Hags  are  not  seen  here  to-day,  no  banner  bears  its  inscription ;  but 
the  banners  are  caref oUy  rolled  up  and  hidden  fast  for  a  future  time,  when  they 
shall  expand  themselTes  once  more  to  the  breeze.  But  the  resolution  of  the  Land 
League  is  not  dead ;  it  is  not  gone ;  it  is  not  in  the  power  of  British  rule  to  kill  it  or 
ti^e  it  from  us.  We  shall  perseTere  in  this  moTement  till  the  banner  of  Independence 
floats  alone  in  our  land. 

Then  he  said : 

A  year  ago  a  Land  Bill  was  passed  for  you.  Do  you  feel  thankful  for  that  measure 
of  so-called  justice?  (No,  no.)  I  am  glad  you  do  not.  Are  you  feeling  yourselyes 
contented  with  it?  (No,  no.)  I  am  glad  to  hear  you  say  so.  I  wiU  make  one 
remark  to  the  farmers  of  this  county.  They  did  not  obey  our  words  of  adTice  they 
receiTed  from  the  prison—"  Pfty  no  rent."  Till  they  come  to  this,  the  people  haye 
not  come  to  a  right  conclusion — pay  no  rent ;  and  when  the  agent,  the  bailiff,  and  the 
satrap  of  the  landlord  comes,  button  up  your  pockets ;  when  they  come  again,  the 
farmers  Imow  what  to  do.  The  farmers  have  no  right  to  support  landlords  living  in 
debauchery  in  foreign  lands.  I  hope  when  the  expression  **no  rent"  has  again 
been  raised,  the  farmers  will  pay  more  heed  to  it,  and  that  the  cry  will  not  be  raised 
in  yain. 

And  then  he  went  on : 

Would  any  man  refuse  to  join  the  local  leagne  ?    Our  enemies  are  many. 

And  he  advised  them  to  put  an  end  to  hunting : 

Tou  are  now  masters  of  the  situation,  and  stand  boldly  forth;  stand  on  the  ditch 
with,  I  was  going  to  say,  the  battle-axe  in  hand,  but  you  have  not  liberty  to  carri[ 
such  weapons  in  this  country ;  but  stand  boldly  forth  with  a  good  stout  blackthorn. 
TeU  them  the  land  is  yours,  and  if  they  refuse  to  withdraw  from  the  land  after  your 
warning  them,  they  commit  an  offence,  and  it  is  your  legal  right  to  put  them  out  by 
the  remnant  of  law  which  yet  remains  for  you  in  the  land.  If  then  they  do  not  go  out 
front  ways,  put  them  out  some  way  else.  ....  Foxhunting  is  an  institution  of 
the  aristocracy,  and  as  you  are  going  to  level  to  the  dust  everything  not  based  on  the 
wishes  of  the  people,  allow  no  foxhunting.  There  will  come  a  time  when  there  will 
be  no  such  institution  as  landlordLsm ;  then  will  be  the  time  when  you  will  have 
foxhunting,  when  every  farmer  shall  have  his  own  horse  to  ride.  Let  you  have  fox- 
hunting, people  may  say  good  lan^ords  might  be  allowed  to  foxhunt.  There  has 
been  a  good  deal  of  talk  about  good  landlords  and  bad  landlords,  but  I  never  saw  a 
good  landlord  in  my  life.    I  do  not  believe  there  is  one  in  this  country. 

The  Attomey-Oenerdl  (Porter,  Q.C.)  (with  him  the  Solicitor' 
Oeneral,  James  Murphy,  Q.C,  T.  P.  Law,  Q.O.,  and  /.  N. 
Oerrard),  in  support  of  the  applications.-~In  these  cases  there 
are  two  questions  for  the  consideration  of  the  court :  First,  has 
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^ep.SBTMouBthe  court  the  preventive  jurisdictioii  whicli  it  is  now  asked  to 

^  p  ^bSbis  ®^®rcise  ?     Secondly,  are  the  present  proper  cases  for  its  exercise  ? 
n.  Healt;     This  preventive  jurisdiction  has  been  exercised  very  recently  by 

£?/>.  SsmouB  the  magistrates'  court  throughout  the  country,  and  with  the 

V.  Qoiwy.    Banction  of  this  court :  {fieg.  Reynolds)  v.  The  Justices  of  Oork,  10 

188S.       L.  Bep.  Ir.  1 ;  Beg,  {Feehan)  v.  Z%6  Justices  of  the  Queen^s  County, 

—r        10  L,  Rep.  Ir.  294 ;  cmte,  p.  149).    The  jurisdiction  was  conferred 

wTSwww.  ^^  ^®  magistrates  by  the  34  Edw.  3,  c.  1.  Under  it  the  justices 
*  were  ^ven  power  to  bind  over  such  persons  as  ''  be  not  of  good 
fame.  It  might  be  contended  that  the  jurisdiction  conferred  on 
the  justices  by  that  statute  was  not  conferred  upon  this  court ; 
but  all  doubt  on  this  subject  is  removed  by  referring  to  the 
statute  of  21  Jac.  1  (Eng.)  the  corresponding  statute  in  Ireland 
being  the  10  &  11  Car.  1,  c.  10,  which  expressly  recognises  the 
jurisdiction  in  this  court.  The  mode  of  proceeding  under  the 
Act  of  34  Edw.  3,  c.  1,  is  regulated  by  the  Act  of  10  &  11  Car.  1, 
c.  10.  The  latter  statute  did  not  confer  any  new  jurisdiction.  It 
enacted  that  '^  all  process  of  the  peace  or  good  behaviour  to  be 
granted  or  awarded  out  of  the  Courts  of  Chancery  or  Queen's 
Bench  against  any  person  or  persons  whatsoever  should  be  void 
and  of  no  effect  unless  such  process  should  be  so  granted  or 
awarded  upon  motion  made  before  the  judges  sitting  in  open 
court''  upon  oath,  and  the  complaint  being  exhibited  in  court  in 
writing,  all  of  which  has  been  done  in  these  three  cases. 
Applications  to  bind  to  good  behaviour  in  the  Superior  Courts 
have  been  very  few.  [Mat,  L.C.J. — I  have  made  inquiry  on 
that  point,  and  I  have  been  supplied  by  Mr.  Maybury,  one  of  the 
officers  of  this  court,  with  a  reference  to  one  case  coming  from 
Belfast,  where,  on  the  complaint  of  a  wife,  this  court  ordered  a 
husband  to  enter  into  sureties  to  be  of  the  peace  towards  his 
wife,  and  that  is  the  only  instance  the  officer  can  find  in  the 
records  of  this  court,  (a)  I  believe  there  is  no  instance  at  all  of 
an  application  of  the  precise  nature  of  the  present  one.]  The 
Court  of  Queen's  Bench  in  England  haye,  in  a  recent  case, 
exercised  their  original  jurisdiction  in  a  case  of  articles  of  the 
peace:  {Beg.  v.  Mallinson,  16  Q.  B.  367.)  The  court  had 
jurisdiction  to  make  the  order  now  sought  for:  {Ray lock  v. 
Sparlce,  1  Ell.  &  Bl.  471.)  If  the  court  had  the  jurisdiction, 
then  the  maxim  Boni  pudida  eat  ampUare  jurisdicUonem  applies, 
the  meaning  of  which  is  that  the  court  will  not  abandon  any  of  the 
powers  it  possesses.  The  words  complained  of  were  spoken  in  a 
public  place  on  a  public  occasion,  and  were  not  spoken  in  haste, 
but  advisedly  and  deliberately,  and  they  are  sufficient  to  cause 
the  persons  using  them  to  be  bound  to  give  bail  for  their  future 
good  behaviour. 

Adams,  on  behalf  of  P.  J.  Quinn,  opposed  the  application.— 
This  application  is  without  precedent,  and  is  an  attempt  to  graft 
upon  the  ancient  jurisdiction  of  this  court  when  articles  of  the 

(a)  This  was  a  case  of  Beg.  v.  John  Woodside,  which  happened  on  the  12th  day  of 
Jnne,  1856. 
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peace  were  ezliibited  against  a  person^  an  entirely  new  jnrisdic-  Exp.BamooB, 
Hon,  namely,  to  compel  persons  stated  to  be  of  "  evil  feme  "  to  ^-  ^^bmm 
pve  sureties  for    good   behaviour.      The  jurisdiction   of   the    v.'hralt; 
Queen's  Bench  only  exists  in  the  case  of  articles  of  the  peace.  Exp-^mmuR 
In  articles  of  the  peace  the  defendant  could  not  go  into  evidence,     •*  Quwk. 
but  it  is  entirely  different  in  the  case  of  requiring  sureties  for        y^ss. 
good  behaviour,  in  such  cases  the  defendant  could  go  fully  into        -7- 
his  defence.    The  proceedings  here  are  all  only  applicable  to  a  -^^f^S^*^ 
case  of  articles  of  the  peace.    The  right  to  require  sureties  for  ^^''^'^      ^^**^' 
good  behaviour  is  altogether  a  creation  of  the  statute.    The 
ancient  jurisdiction  of  requiring  sureties  to  keep  the  peace  was 
only  between  subject  and  subject :   {Reg.  v.  Dunn,  12  A.  &  E. 
599 ;  2  Fisher's  Digest,  col.  2884,  tit.  "  Articles  of  the  Peace"  ; 
Beg.  V.  Doherty,  13  East,  171.)     In  all  cases  of  exhibiting  articles 
of  the  peace  the  exhibitant  must  prove  that  he  is  in  bodily  fear 
of  harm  from  another.    Articles  of  the  peace  are  the  only 
instances  that  I  can  find  in  the  reports  in  which  the  Court  of 
Queen's  Bench  have  exercised  a  jurisdiction  to  require  sureties  of 
the  peace.    The  statute  only  gives  the  right  to  require  sureties 
for  good  behaviour  to  the  magistrates,  and  this  court  has  no 
power  to  require  them.     [May,  L.G.J. — How  do  you  get  rid  of 
the  statute  of  10  &  11  Gar.  1,  c.  10,  because  the  words  used  in 
that  statute  are  ''  good  behaviour  or  sureties  for  the  peace.''] 
These  are  the  same  words  that  are  used  in  the  commission  of  the 
peace,  and  these  words  in  the  commission  of  the  peace  are 
conceded  not  to  apply  to  such  an  application  as  this.     Gounsel 
relied  on  an  affidavit  of  Mr.  Quinn  which  the  counsel  for  the 
Crown  did  not  object  to  his  using. 

James  Murphy,  Q.C.  in  reply. 

On  a  subsequent  day  Messrs.  Davitt  and  Healy,  M.P.,  were,  at 
their  request,  heard  on  their  own  behalf. 

Our.  adv.  vuH. 

Jan.  24,  1883.-*-MaYj  L.CJ. — In  these  cases  application  has 
been  made  in  this  court  by  the  Attorney-General  that  Michael 
Davitt,  Timothy  M.  Healy,  and  P.  Quinn  should  be  ordered  to 
enter  into  security  for  their  good  behaviour.  The  motion  was 
made  on  the  5th  of  last  December,  and  affidavits  were  then 
sworn  in  the  presence  of  the  respondents.  On  that  occasion 
Mr.  Davitt  applied  for  time  to  prepare  his  defence,  and,  as  I 
understood,  to  obtain  the  assistance  of  counsel.  This  application 
the  Crown  did  not  oppose,  and  accordingly  the  hearing  was 
postponed  for  ten  days.  It  appeared,  however,  that  a  divisional 
court  could  not  be  constituted  at  the  time  then  fixed,  and  the 
hearing  was  postponed  till  these  sittings.  On  the  second  day  of 
these  sittings  the  Attorney-GFeneral  mentioned  the  case,  but  the 
hearing  was  again  postponed  owing  to  the  absence  of  Barry,  J. 
at  the  winter  assizes.  Upon  that  occasion  a  gentleman  stated  in 
court  that  Mr.  Davitt  was  then  absent  in  England,  and  was 
expected  to  be  in  Dublin  on  the  Tuesday  following ;  and  on  that 
Tuesday  the  hearing  took  place.    I  mention  these  dates  as  it  was 
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Exp,  Sbimoub  saggested  by  Mr.  Davitt  that  he  had  not  had  notioe  of  the  time 

jEr' p^^bSwb  ^^   hearing.      Neither  Mr.  Davitt  nor  Mr.   Healy  apparently 
V.  Hbalt  ;     obtained  ai\y  professional  assistance,  bnt  made  speeches  on  their 

Jiap,  SsTMouB  own  behalf.    Mr.  Qoin  was  represented  by  Mr.  Adams  as  his 

p.  QpiifN.     counsel.     Connsel  for  Mr.  Qain  contended  that  this  conrt  did  not 

1888.        possess  original  jarisdiction  to  order  sureties  for  good  behayionr 

— :-*        to  be  given,  though  it  was  admitted  that  the  court  did  possess 

qwdMtmom'  ^^^^  Original  jurisdictioYi  in  cases  of  sureties  to  keep  the  peace. 
'  The  origin  of  the  jurisdiction  to  order  sureties  for  good  behaviour 
is  usually  attributed  to  the  English  statute  34  Edw.  3,  c.  1,  which 
is  to  the  following  eiFect :  First,  that  in  every  county  of  England 
there  shall  be  assigned  for  the  keeping  of  the  peace  one  lord,  and 
with  him  three  or  four  of  the  most  worthy  of  the  county  with 
some  learned  in  the  law.  Among  other  functions  which  these 
persons  were  directed  to  discharge  in  the  way  of  repressing  evil 
doers,  they  were  directed  ''  to  take  of  all  them  that  be  not  of 
good  fame  sufficient  surety  and  mainprize  of  their  good  behaviour 
towards  the  King  and  his  people.''  That,  upon  the  construction 
of  this  statute,  justices  of  the  peace  appointed  by  the  ordinary 
commission  possess  jurisdiction  in  proper  cases  to  order  sureties 
for  good  behaviour  to  be  given,  is  not  and  could  not  be  disputed. 
This  court  has  on  several  occasions  been  recently  called  on  to 
consider  the  law  on  this  subject,  and  particularly  in  the  cases  of 
Bsg.  {Reynolds)  v.  The  Justices  of  Cork  (10  L.  Rep.  Ir.  1)  and 
Reg.  {Feehan)  v.  The  Justices  of  Queen^s  Oounty  (10  L.  Rep.  Ir. 
294 ;  ante,  p.  149) ;  and  it  is  sufficient  to  refer  to  those  cases  as 
showing  the  nature  of  this  preventive  jurisdiction.  I  should  much 
prefer  referring  to  the  judgment  of  Lord  Fitzgerald  in  the  latter 
case  to  any  judgment  which  I  have  pronounced.  But  with  respect 
to  the  contention  that  this  jurisdiction  of  ordering  sureties  to  be 
given  to  be  of  good  behaviour,  though  possessed  by  magistrates, 
is  not  possessed  by  this  court,  it  is  right  to  make  a  few  observa- 
tions. This  court,  and  each  member  of  it,  are  supreme  con- 
vators  of  the  peace  in  every  county  in  Ireland.  They  are  so  by 
immemorial  prescription,  and  long  before  the  statute  of  Edward 
UI.  This  statute  does  not  mention  or  refer  to  the  ordinary 
justices  of  the  peace ;  but  upon  the  construction  of  the  Act 
it  has  been  held  to  apply  to  them  as  conservators  of  the 
peace.  It  would  seem  a  multo  fortiori  proper  so  to  construe  it 
as  to  include  this  court,  whose  paramount  office  is  the  con- 
servation of  the  peace  throughout  the  country.  In  Bums'  Justice 
of  the  Peace,  a  book  of  considerable  authority,  it  is  laid  down^ 
at  page  743  of  vol.  5,  in  treating  of  the  surety  of  the  peace : 
"  This  surety  of  the  peace  every  justice  of  the  peace  may  take 
and  command  by  a  twofold  authority — (1)  as  a  minister  com- 
manded thereto  by  a  higher  authority,  as  when  a  writ  of  suppU-' 
cavit  out  of  the  Chancery  or  Queen's  Bench  is  delivered  to  him ; 
(2)  as  a  judge,  and  by  virtue  of  his  office  derived  firom  his 
commission."  This  passage  has  reference  to  sureties  for  the 
peace.    But  Bum  and  all  the  ancient  writers  on  the  subject 
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treat  sareties  for  the  peace  and  snreties  for  good  behaviour  e^  Mxp.BKrMcm 

of  near  affinity,  and  scarcely  distinguishable;   and  Bams,   ^^Exp^^Imkb 

treating  of  sareties  for  good  behaviour,  at  page  758  of  vol.  5,     v.Hialt; 

cites  a  passage  from  Pulton,  a  contemporary  of  Lambard,  in  these  ^/>.  SBmoim 

terms  :  "  The  surety  for  the  good  abearing  is  ordained  for  the     ^'  ^°""'' 

preservation  of  the  peace,  and  doth  differ  in  nothing  from  that  of       issd. 

the  peace,  but  that  there  is  more  difficuliy  in  the  performance  of        — r" - 

it,  and  the  party  bound  may  more  easily  slide  into  the  peril  and  aSdb!^!^. 

danger  of  it.   The  surety  for  the  good  abearing  is  most  commonly 

granted  in  open  sessions,  or  by  two  or  three  justices,  or  upon  a 

snpplicavit^  and,  great  cause  shown  and  proved,  it  is  granted  in 

the  Chancery  or  Queen's  Bench.''     It  would  seem  that  in  those 

early  times  in  cases  of  importance  application  was  made  to  the 

Court  of  Queen's  Bench — ^not  to  the  inferior  tribunals — ^in  cases 

of  this  nature.     It  appears  to  me  that  if  any  doubt  existed  as  to 

the  jurisdiction  of  this  court  it  is  removed  by  the  statute  10  &  II 

Car.  1,  c.  10  (Ir.),  which  corresponds  with  the  statute  of  21  Jao. 

1  (Eng.),  which,  reciting  the  inconvenience  and  hardship  which 

the  subjects  had  been  put  into  by  having  process  of  the  peace  or 

good  behaviour  awarded  against  them  in  Chancery,  or  in  the 

Queen's  Bench,  enacts  that  all  process  of  the  peace,  or  good 

behaviour  shall  be  void  unless  awarded  in  open  court,  and  upon 

sworn  declarations  made  in  open  court.    It  plainly  appears  from 

this  statute  that  such  process  had  issued  frequently  out  of  these 

Superior  Courts,  and  had  been  abused,  and  the  statute  regulates 

the  practice  in  the  Queen's  Bench,  both  as  to  sureties  for  the 

peace  and  for  good  behaviour.     Assuming  that  the  jurisdiction 

of  this  court  exists,  it  is  next  to  be  considered  whether  on  the 

present  occasion  and  as  against  the  three  respondents  it  should 

be  exercised.    The  charge  against  them  is  grounded  on  certain 

speeches  severally  made  by  them,  by  Mr.  Davitt  and  Mr.  Quinn,  in 

the  county  of  Meath,  and  by  Mr.  Healy,  in  the  county  of  Carlow. 

The  affidavits  of  Charles  Seymour  and  Pat.  Beams  depose  as  to 

the  existence  for  several  years  past  of  an  agitation  of  an  agrarian 

character  in  various  parts  of  Ireland,  and  including  the  counties 

of  Meath  and  Carlow,  and  state  that  in  consequence  of  such 

agitation  great  excitement  prevailed,  and  a  combination  had  been 

set  on  foot  againt  the  payment  of  rent,  and  numerous  crimes  and 

outrages  had  been  committed  in  various  parts  of  the  country. 

The  affidavit  of  the  said  Charles  Seymour  proceeds  to  state  that 

on  the  26th  day  of  November,  1882,  a  meeting  was  held  at  Navan, 

in  the  county  of   Meath,   summoned  by  placards;    that  such 

meeting  was  attended  by  four  or  five  thousand  persons,  and  that 

upon  that  occasion  Michael  Davitt  made  a  speech,  a  few  passages 

of  which  I  will  advert  to.    After  mentioning  an  apprehended 

distress  in  some  parts  of  Ireland,  and  that  the  periodical  famines 

to  which  he  declared  this  country  subject  was  to  be  attributed  to 

the  system  which  permitted  large  portions  of  the  land  to  be 

applied  to  grazing  purposes,  Mr.  Davitt  proceeds  :  ''  I  say  unless 

wise  and  just  legislation  should  prevent  its  necessity,  the  time 
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£j:;}.SmioiA  will  come  when  the  starving  people  of  Donegal  and  Connemara 

£xp^^IiafB  ^^^  ^®  *^^^  *^  march  down  in  their  serried  phalanxes  upon  the 

r.  Healt;     plains^   and  seize  the  lands  upon  which   to  live  like   civilised 

£rp.  Sbimoia  beings  in  a  Christian  country;'^  and  after  speaking  of  compelling 

y  Qpmw«     tjjQ  Government  to  support  the  people  during  the  coming  winter, 

1883.        he  proceeds:  ''I  propose  that  in  case  Mr.  Gladstone  does  not 

—7-        i^pply  the  surplus  of  the  Arrears  Act   estimates   to  save  the 

o<^7e^»wIr.  P®^P^®>  ^^^  ^o  ^^t  should  be  paid  from  November  till  next  May* 
'  That  out  of  this  sum  a  portion  should  be  placed  in  the  National 
Belief  Fund  by  which  to  save  our  people  from  starvation.''  The 
first  passage  I  have  referred  to  seems  to  me  to  amount  to  an 
open  attempt  to  procure  certain  legislation  by  the  threat  of  a 
treasonable  insurrection.  It  seems  that  this  portion  of  the  speech 
approaches  very  nearly  to  an  open  and  advised  speaking  which 
would  bring  the  utterer  within  the  operation  of  the  Treason 
Felony  Act  of  1848.  The  second  recommends  that  in  a  probable 
event  rents  payable  to  the  owners  of  lands  should  not  be  paid  to 
those  entitled,  but  should  be  confiscated.  I  do  not  think  it  neces- 
sary for  me  to  characterise  such  language,  particularly,  having 
regard  to  the  recent  unhappy  history  of  this  country.  It  is  true 
that  it  is  foolish  and  absurd.  It  is  very  improbable  that  any  such 
insurrection  will  take  place,  nor  can  we  apprehend  that  this  advice 
as  to  non-payment  of  rents  will  now  be  followed  as  such  exhor- 
tations have  recently  been  followed.  But  its  folly  and  absurdity 
does  not  excuse  its  wickedness ;  and,  in  my  opinion  its  use,  to  say 
the  very  least  of  it,  brings  Michael  Davitt  clearly  within  the  juris- 
diction which  the  court  is  called  upon  at  present  to  exercise. 
On  the  26th  day  of  November,  at  a  meeting  held  at  St.  Mullins, 
in  the  county  of  Carlow,  for  the  purpose  of  founding  a  branch  of 
the  National  League,  Mr.  T.  Healy  made  a  speech  in  which  he 
made  use  of  the  following  language,  impresssing  on  them  the 
necessity  of  organisation.  He  said  :  '^  The  British  Government 
in  Ireland,  which  was  simply  a  system  of  land  piracy,  was  upheld 
simply  by  organisation.  The  police  they  saw  were  simply  the 
officers  of  what  they  might  call  the  Government  League.  The 
Government  of  this  country,  being  as  it  was  an  organisation 
against  the  will  of  the  people,  was  simply  an  organisation  of  so 
many  pirates  and  so  many  brigands.  It  was  entitled  to  the  same 
moral  respect  as  a  cut-purse  who  held  a  revolver  at  your  head 
and  said  to  you,  '  Tour  money  or  your  life.' "  Is  it  necessary  to 
say  that  such  language  is  clearly  and  grossly  seditious,  calculated 
to  bring  the  Gt>vemment  of  Her  Majesty  into  hatred  and  con- 
tempt, and  its  use  affords  grounds  abundantly  sufficient  to  in- 
duce, or  rather  call  upon,  this  court  to  exercise  the  same  jurisdic- 
tion. With  respect  to  P.  Qninn,  it  appears  upon  the  affidavit  that 
at  a  meeting  at  Boss,  in  the  county  of  Meath,  called  for  the  purpose 
of  establishing  another  branch  of  the  same  National  League,  Mr. 
P.  J.  Quinn  made  a  speech  in  which,  after  stating  he  had  been 
arrested  with  many  others  as  a  suspect,  and  detained  in  prisoii 
ten  months,  he  proceeded :  **  Well  my  friends^  how  did  we  come 
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out  of  those  prisons?    We  went  in  mildj  but  how  did  we  come  Exp.SsruovaL 

out.     We    went    in    reformers^  and  we  came   out  as  rebels.  J^'^^V^'' 

Nine  hundred  of  us  were  thus  imprisoned  during    the   term    v^Hk^ 

of  the  Coercion  Act.    What  are  those  nine  hundred  doing  now^  JSxp.  Sbtmour 

and  where  are  they  ?    They  were  trained  in  the  prisons  and  are     ^'  ^Qown. 

now  spread  over   the  country  from   the  Griant^s    Causeway  to        issd. 

Cork^    and    from   Dublin    to    my   native    county^    and    Uiose       — ^ 

are  the  men  who  are  now  inculcating  the  minds  of  our  countrymen  ^^7*?^^/% 

in  their  duties  towards  their  native  land — ^inculcating  such  advice,  ^^      aviwr. 

it  may  be  assumed,  as  rebels  usually  ofifer.^'     In  another  passage 

he  says :  "  Our  enemies  have  boasted  that  the  Land  League  is 

dead.    Well,  it  has  been  declared  illegal.    True,  its  flags  are 

not  seen  here  to-day;  no   banner  bears  its  inscription   here. 

But  the  banners  on  which  it  appears  are  carefully  rolled  up  and 

hidden  fast  for  a  future  time,  when  they  shall  expand  themselves 

in  the  breeze,''  and  so  forth.    That  is,  the  resuscitation  of  an 

organised  body  declared  illegal,  and  for  the  present  dormant,  is 

announced  and  advocated.     He  then  proceeds:   ''I  will  make 

one  remark  to  the  farmers.     They  did  not  obey  our  words  of 

advice  they  received  from  the  prison,  *  pay  no  rent.'     Till  they 

come  to  this  the  people  have  not  come  to  a  right  conclusion 

(pay  no  rent) ;  and  when  the  agent,  the  bailififs,  and  satrap  of  the 

landlord  oomes  button  up  your  pockets;  and  when  they  come 

again  the  farmers  know  what  to  do."    This  portion  of  this  speech 

brings  the  case  exactly  within  that  of  Mr.  Feehan,  in  which  a 

general  exhortation  to  the  tenants  of  a  landed  owner  to  pay  no 

rents  until  a  certain  evicted  tenant  should  be  restored  to  his 

holding,  was  held  by  this  court  to  justify  magistrates  in  requiring 

sureties  for  good  behaviour.    Neither  Michael  Davitt  or  T.  M. 

Healy  offered  any  evidence.    Quinn  made  an*affidavit  in  which  he 

simply  stated  that  the  report  of  his  speech  was  not  a  full  or 

accurate  report ;  but  he  did  not  deny  that  he  had  made  use  of 

language  or  similar  import.    None  of  the  three  respondents  have 

made  any  apology  or  said  anything  approaching  to  an  apology, 

nor  a  word  that  could  mean  that  they  intended  to  desist  from 

holding  sach  language  in  fatore.    T.  fealy,  on  ihe  contmy,  had 

the  hardihood  to  sU^te  in  court  that  he  had  made  very  many 

much  worse  speeches,  and  that  he  intended  to  continue  making 

them.    Now,  having  regard  to  all  the  circumstances  of  these 

cases,  recollecting  &at  these  speeches  were  addressed  by  con* 

spicuous  persons  to  large  bodies  of  people,  and  that  those  made 

by  T.  Healy  and  M.  Davitt  were  manifestly   intended  to  be 

reported,  and  have  been  reported  in  public  joumaLs  having  a 

wide  circulation,  copies  of  which  have  been  handed  up  to  the 

court,  such  speech^  being  attended  with  danger  to  the  public 

tranquillity,  as  I  think  they  are,  in  my  opinion  die  officers  of  the 

Crown  were  well  advised  to  make  the  application  they  have  made 

to  this  Supreme  Court  of  Criminal  Jurisdiction,  and  not  to  any 

inferior  tribunal.     I  think  the  court  clearly  possesses  jurisdiction 

to  make  the  orders  sought.    The  responsible  officers  of  the  Crown 
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Exp.  Sbtmdub  have  applied  to  ub  to  exercise  this  preventive  jurisdiction  in  the 

w.DAjTr;    present  case,  and  I  liiink  the  applioation  mnst  be  granted. 

v/bxajo^^     Lawson,  J. — ^In  these  cases  of  Davitt,  Healy,  and  Qain^  I  desire 

Exp.BKiitauR  to  state  in  a  few  words  the  reasons  which  have  led  me  to  concur 

V.  Qoiww.    in  the  judgment  of  the  oonrt.    We  are  asked,  on  the  motion  of 

1338.       Her  Majesty's  Attorney-General,  to  make  an  order  compelling 

— ;—       the  traversers  to  give  security  for  their  good  behaviour,  and  in 

'^^J^/^  defaidt  thereof  to  be  committed  to  prison.    The  applioation  is 

goo  our.  g^^^j^^Q^  upon  the  allegation  that  they  have  delivered  speeches 

of  a  seditious  tendency,  calculated  to  endanger  the  public  peace, 

and  that  they  intend  to  continue  to  do  so  unless  prevented.    Such 

applications  are  usually  made  to  justices  at  petty  sessions,  and 

recently  orders  made  by  them  in  such  cases  have  been  brought 

before  this  court  by  certiorari  with  a  view  to  quashing  the 

orders,  but  they  have  been  sustained  after  argument.    These 

authorities  are.   Beg.   {Reynolds)   v.    The  Justicea  of  Oorh  and 

Beg.    {Feehan)    v.    The  Justices   of  the   Queen^s  County  {ante, 

L149),  both  reported  in  the  10th  volume  of  the  Irish 
ports.  The  judgments  given  in  these  cases  exhaust  the 
learning  as  to  we  jurisdiction  of  justices  in  such  cases,  and 
establi^  beyond  all  doubt  the  existence  of  such  jurisdiction,  and 
that  its  exercise  will,  in  a  proper  case,  be  upheld  by  this  Court. 
An  applioation,  however,  to  the  Court  of  Queen's  !Bench  in  the 
first  instance  is  in  recent  times  not  usual,  and  when  the  case  was 
first  mentioned  to  the  court  by  the  late  Attorney-General  it  struck 
me  as  strange  that  we  should  be  called  upon  to  do  what  would 
appear  to  belong  more  properly  to  justices  at  petty  sessions. 
But  if  we  possess  the  jurisdiction,  and  if  the  cases  be  such  as 
call  for  its  exercise,  the  reasons  assigned  by  the  Attorney-General 
for  applying  to  this  court  appear  to  possess  considerable  force ; 
he  says  such  cases  are  of  frequent  occurrencoi  that  they  involve 
a  matter  of  great  public  importance  and  of  wide  application  ; 
and  in  order  to  prevent  the  necessity  of  many  applications  to 
justices  in  different  and  remote  localities  he  asks,  not  unreason- 
ably, that  this  court  should  itself  exercise  the  jurisdiction,  and 
authoritatively  expound  the  law  in  order  to  guide  the  action  of 
magistrates  and  others  in  similar  cases.  It  appears  to  me, 
therefore,  that  only  two  questions  arise  for  our  judicial  con- 
sideration. First,  have  we  jurisdiction  to  make  the  orders 
sought;  and,  secondly,  are  these  three  cases  such  as  in  their 
circumstances  call  for  the  exercise  of  this  jurisdiction  ?  Ab  ^t6 
the  first  question,  it  does  not,  in  my  mind,  admit  of  any  doubt 
whatever.  Ordinary  magistrates  possess  this  power,  and  have 
continually  exercised  it  from  the  earliest  times,  and  the  cases 
recently  decided  in  this  court  have  affirmed  the  legality  of  such 
action.  It  would  certainly  be  a  strange  thing  if  we  were  to  hold, 
as  contended  for  by  Mr.  Adams  in  an  able  argument,  that  the 
judges  of  this  High  Court  have  a  more  limited  jurisdiction  in 
respect  of  the  public  peace  than  ordinary  justices  appointed  by 
commission.     I  am  clearly  of  opinion  that  at  common  law,  and 
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independently  of  any  statute^  we^  as  oonservators  of  the  peace^  Exp-SMruoim 
have  jurisdiction  to  require  security  for  good  behaviour  from  any  „^'  ^^^' 
persons  whose  acts  or  speeches  are  shown  to  be  likely  to  endanger  ^,  %ralt  ; 
the  public  peace.  Our  jurisdiction  is  entirely  independent  of  the  £xp.  Sbtmoub 
statute  84  Bdw.  8,  and  the  statute  of  21  Jac.  1,  or  the  corre-  ^-  ^™^' 
spending  statute  of  Charles  I  in  this  country,  wluch  was  passed  1333. 
in  order  to  prevent  abuses  in  the  exercise  of  the  jurisdiction  by  — ^ 
the  Courts  of  Chancery  and  Queen's  Bench,  and  prescribes  the  ^^^'-^^ 
mode  in  which  it  is  to  be  carried  out.  It  is  only  necessary  to  refer  ^  ««^<wr- 
to  the  most  elementary  treatises  in  our  law  to  establish  this  propo- 
sition. In  4  Bl.  Comm.  c.  18  (ed.  1857),  the  subject  is  ftdly  ex- 
plained, viz.,  the  means  of  preventing  offences.  He  says,  at  page 
298  :  **  This  preventive  justice  consists  in  obliging  those  persons, 
whom  there  is  probable  ground  to  suspect  of  future  misbehaviour, 
to  stipulate  with  and  to  give  full  assurance  to  the  public,  that  such 
offence  as  is  apprehended  shall  not  happen,  by  finding  pledges  or 
securities  for  keeping  the  peace,  or  for  their  good  behaviour.''  He 
says,  at  page  299,  mention  is  made  of  this  in  the  laws  of  Edward 
the  Confessor,  Tradat  fidejussores  de  pace  et  legalitafe  tuendd  ; 
and  he  says,  at  page  258,  *^  J^j  justices  of  the  peace,  by  virtue 
of  their  commissiou,  or  those  who  are  ex  officio  conservators  of 
the  peace,  as  was  mentioned  in  a  former  volume,  may  demand 
such  security  according  to  their  own  discretion,  or  it  may  be 
granted  at  the  request  of  any  subject  upon  due  cause  shown." 
We  turn  to  1  vol.  c.  9,  page  850,  where  he  says,  ''  The  Lord 
Chancellor,  &c.,  and  all  the  justices  of  the  Court  of  King's  Bench 
by  virtue  of  their  offices  are  general  conservators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all 
breakers  of  it  or  bind  them  in  recognisances  to  keep  it." 
Therefore  we,  in  exercising  this  jurisdiction,  are  not  embarrassed 
by  considering  the  precise  import  of  the  words  ''  of  evil  fame  "  in 
the  statute  of  Edward,  or  the  construction  of  the  words  of  the 
Commission  of  the  Peace,  we  have  only  to  consider  whether  the 
language  or  conduct  complained  of  endangers,  or  is  likely  to 
endanger  the  public  peace.  Neither  is  this  a  case  in  which 
musty  statutes  and  obsolete  laws  are  called  into  existence  in 
order  to  abridge  the  liberty  of  the  subject,  and  deprive  him  of 
his  constitutional  right  to  be  tried  by  the  ordinary  course  of  law; 
if  it  were  I  should  be  no  party  to  it ;  it  is  an  act  of  prevention, 
and  may  be  fitly  used,  though  no  offence  actually  indictable  has 
been  colmnitted;  and  entails  BO  hardships  on  those  who  intend, 
not  to  defy  and  outrage  the  law,  but  to  conform  to  its  just  and 
reasonable  requirements.  Then  arises  the  second  question-— do  the 
acts  and  words  of  the  parties  charged  before  us  call  for  the 
exercise  of  this  salutary  jurisdiction.  Hawkins,  bk.  1,  c.  28,  lays 
down,  ''  no  one  ought  to  be  bound  to  the  good  behaviour  for 
any  rash,  quarrelsome,  or  unmannerly  words,  unless  they  either 
directly  tend  to  a  breach  of  the  peace,  or  to  scandalise  the 
government  by  abusing  those  who  are  intrusted  with  the  adminis- 
tration of  justice ; "  and  he  says  such  recognisance  will  be  forfeited 
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Exp.  SnrxoDB  ''  by  speaking  words  tending  to  sedition/'  Now  it  appears  in  these 
V,  ^^^i  cases  from  the  affidavits  before  us,  and  the  reports  of  the  speeches 
v/br!^  furnished  to  us,  that  they  were  deUvered  at  pubUc  meetings  to 

i^i;/?. Sbtmoub large  numbers  of  persons,  ''held,''  to  use  the  language  of  the 

V.  QuiNif.     affidavit,    ''in  pursuance  of  an  illegal  combination  against  the 

1888.        payment  of  rent,  and  in  consequence  of  which  numerous  crimes 

.  —7-        and  outrages  were  committed  m  various  parts  of  the  country." 

^^[^^l^  I  li*vo  r®ad  the  reports  of  these  speeches,  and  in  my  opinion 

^  ^*^*  they  far  transcend  the  limits  of  just  comment  upon  public  chairs* 

It  would  be  a  very  mild  description  of  them  to  say  they  tend  to 
sedition.  They  are  in  my  judgment  a  distinct  incentive  to  crime 
and  outrage.  I  think  it  unnecessary  to  repeat  the  language  here. 
Michael  Davitt  in  effect  invites  to  civil  war  when  he  points  to 
the  possible  incursion  of  hordes  from  Donegal  and  Connemara  to 
take  possession  of  the  fertile  lands  of  Meath.  He  advises  the 
people  not  to  pa^r  any  rent  from  November  till  next  May,  unless, 
forsooth,  Mr.  (xladstone  will  comply  with  Mr.  Davitfs  require- 
ments. Mr.  Healy  describes  the  British  Government  in  Ireland 
as  a  system  of  land  piracy,  and,  being  an  organisation  against 
the  will  of  the  people,  was  simply  an  organisation  of  so  many 
pirates  and  so  many  brigands,  and  was  entitled  to  the  same  moral 
respect  as  the  wishes  of  a  man  who  held  a  revolver  to  your  head, 
and  said  "  your  money  or  your  life,"  and  in  no  ambiguous  terms 
he  advises  his  hearers  not  to  pay  the  judicial  rents  any  more  than 
the  former  rents.  We  may  well  ask  how  is  it  possible  that 
Government  can  be  carried  on,  that  peace  can  be  preserved,  or 
Her  Majesty's  subjects  be  protected  from  outrage  and  assassina- 
tion if  such  meetings  and  speeches  are  allowed  to  pass  unchecked. 
Mr.  Quinn's  speech  is  to  the  same  effect,  and  very  little  less 
violent  than  those  of  his  companions.  We  are  asked,  then,  by 
the  Attorney-General,  as  conservators  of  the  public  peace,  to  put 
this  jurisdiction  in  force,  in  order  to  prevent  the  recurrence  of 
these  things.  The  case  has  been  met  by  the  traversers  in  a  very 
defiant  manner.  Mr.  Healy  boasted  that  he  had  since  made 
many  speeches  as  criminal,  and  would  continue  to  do  so.  He 
alleges  that  other  persons  in  high  positions  have  made  use  of 
language  as  seditions  as  his.  With  that  we  are  not  concerned 
even  if  true,  which  I  do  not  believe  it  is,  and  it  affords  no  argu« 
ment  when  addressed  to  a  judicial  tribunal.  It  may  be  that  the 
remedy  sought  for  by  this  application  may  be  whoUy  inadequate 
or  insufficient  to  meet  this  state  of  things.  Upon  that  I  express 
no  opinion ;  it  is  a  matter  for  the  Executive  Government  of  the 
country  to  consider ;  our  duty  is  plain  and  clear  to  deal  with  the 
case  before  us  according  to  law. 

Babbt,  J. — ^After  the  able  and  exhaustive  judgments  just 
delivered  it  is  only  necessary  for  me  to  say  that  I  concur  in  the 
opinion  that  this  order  should  be  made.  In  the  addresses 
delivered  at  the  bar  by  the  defendants,  Messrs.  Davitt  and  Healy, 
a  great  deal  was  urged  or  suggested  to  the  effect  that  in  insti- 
tuting this  proceeding  the  Government  displayed  political,  and 
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some    of  its  members   personal,  inconsistency,   and  that   the  Exp.  Setxour 
Government,  whatever  may  be  the  legal  position  of  the  case,  .^^'^^JJ^'^i 
acted   nnoonstitntionally  in  adopting   this  form  of   procedure    t.^ealt; 
instead  of  submititing  tiieir  complaint,  if  they  have  one,  to  the  Exp.  Sjtmoub 
determination  of  a  jury.    I  need  scarcely  say  that  on  these  points    ^*  ^^' 
I  directly  or  indirectly  offer  no  opinion;  in  fact   I  can  best       iggs. 
describe  my  state  of  mind  by  saying  that  I  am  not  conscious  of       -: — 
having  formed  any  opinion.    I  comne  myself  to  the  only  two  o^^Wlarww- 
anestions  submitted  to  us  for  determination,  namely,  first,  has  ^^^^^^^ 
this  Court  jurisdiction  to  make  the  order  applied  for  by  the 
Attorney  •General;  and,  secondly,  are  the  facts  such  as  to  entitle 
him  to  demand  at  our  hands  the  exercise  of  that  jurisdiction. 
Now,  as  to  the  jurisdiction,  I  confess  that  if,  as  has  been  mooted 
during  the  argument,  the   origin  of  and  sole   foundation  for 
requiring  persons  to  find  sureties  for  good  behaviour  on  such  a 
charge  as  that  put  forward  by  the  Crown  in  this  case  was  the 
l^^guAgo  of  the  statute  34  Edw.  3,  respecting  'Hhem  that  be 
not  of  good  fame,''  I  should  hesitate,  in  the  absence  of  any 
authority,  and  there  is  none,  to  hold  that  the  jurisdiction  of  that 
statute  could,  by  a  sort  of  implication,  be  held  to  extend  not 
merely  to  the  local  justices,  who  were  to  be  appointed  under  its 
direction,  but  to  this  court.     It  might  be,  no   doubt,  a  very 
anomalous  state  of  things  that  locid  justices  should  possess  a 
jurisdiction  which  this  court  would  not  possess;  but  even  the 
existence  of  such  an  anomaly  could  not  affect  the  construction  of 
the  language  if  otherwise  clear  and  unambiguous.    It  was  ai^ued 
for  the  Crown  that  the  words  ''process  of  the  peace  or  good 
behaviour,''  in  the  statute  10  &  11  Car.  1,  c.  10  (Irish)  must  have 
reference  to  or  include  all  cases,  whether  originating  in  the  statute 
of  Edw.  3  or  otherwise ;  but  this  is  by  no  means  necessarily  so. 
It  does  not  seem  disputed  that  not  only  this  court,  but  local 
justices,  possessed  power  irrespective  of  the  statute  of  Edw.  3  to 
hold  persons  to  good  behaviour  in  certain  cases,  and  the  words  of 
the  stotute  of  Charles  I.  would  be  satisfied  by  referring  them  to  the 
issuing  of  process  in  such  cases.    But  I  do  not  think  it  necessary  in 
this  case  to  have  recourse  to  a  construction  so  forced  of  the  statute 
of  Edw.  in.  as  that  it  created  a  novel  jurisdiction,  and  merely  by 
implication  conferred  it  upon  this  Court.    I  am  disposed  to  hold, 
and  as  at  present  advised,  would  hold,  that  the  statute  of  Edw.  m. 
created  no  new  jurisdiction,  and  that  the  true  construction  and 
result  of   the  statute  is  that  it  directed  local  justices  to  be 
appointed  throughout  the  kingdom,  and  it  then  proceeds  in 
general   terms  to  describe    the  powers  to  be  possessed  and 
exercised  by  these  magistrates— powers,  some  of  them  perhaps 
new  to  local  justices,  but  previoumy  possessed  and  exercisable  by 
this  court  and  the  other  hi^h  tribunals  and  functionaries  entrusted 
with  the  conservation  of  &e  public  peace  and  good  order.    But 
whatever  may  be  the  construction  or  effect  of   the  statute  of 
Edward,  whether  it  created  any  new  jurisdiction  and  conferred  it 
upon  this  court,  or  whether  it  merely  conferred  upon  the  new 

VOL.  XV.  s 
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Exp.  Sktmour  local  magistrates  a  jarisdiction  formerly  existing  in  other  tribanals. 

Ex  p!^^RN8  ^  *°^  ^^  opinion  that  in  a  case  like  the  present^  when  the  charge 

V.  Hkalt  ;    against  the  ^defendants  is  the  public  utterance  of  language  of  a 

Ex p,^KTu.o\yB,  seditious  character  calculated  to  endanger  the  public  peace  and 

u.  Quuw.     promote  public  disorder — ^in  such  a  case  I  am  of  opinion  that, 

1883.        irrespective  of  the  statute  of  Edward  III.,  or  any  othei*  statute, 

—7-       this  court  possesses,  and  has  possessed  from  the  earliest  times,  an 

W  Wi^i^.  original  inherent  jurisdiction  to  entertain  such  a  charge  ;  and  if 

'  it  be  established,  to  issue  process  of  good  behaviour  against  the 

defendants.    The  only  question  then  remaining  is,  has  the  charge 

been  established  in  evidence.    The  affidavita  filed  for  the  Crown 

prima  faoie  sustain  the  charge ;    no  affidavits  in  contradiction 

have  been  filed  by  Messrs.  Davitt  and  Healy;  an  affidavit  has 

been  filed  by  Mr.  Quinn,  but  of  a  character  so  vague  as  not  to 

amount  to  any  contradiction  or  qualification  of  the  evidence 

adduced  by  the  Crown.    Under  these  circumstances  I  am  of 

opinion  that  the  court  has  no  alternative  but  to  make  the  order 

applied  for. 

Order  made. 
Solicitor  for  Seymour  and  Beams^  T.  Oerard. 
Solicitor  for  Quinn,  McOough. 


QUEEN'S  BENCH  DIVISION. 

N(yo.  27  and  Dec.  20, 1882. 
(Before  Piild  and  Williams,  JJ.) 
Chichbsteb  v.  Hill  and  Son.  (a) 

Right  to  restiiutian'^Owner  of  a  stolen,  negotiable  inetnimeni-^ 
Bona  fide  transfer^-Action  to  recover— 24i  *  26  Viet.  c.  96, 
8.  100. 

Sect.  100  of  the  Larceny  Act,  1861,  enacts  that  upon  conviction 
for  felony  or  misdemeanour  imder  that  Act  the  property  acquired 
shall  be  restored  to  the  owner,  a/nd  in  every  case  the  court  before 
which  the  conviction  takes  pUice  shall  have  power  to  order 
restitution  in  a  summary  mam/ner,  provided  that  in  case  of  a 
bond  fide  transfer  of  a  negotiable  instrument  for  value,  and 
without  notice  or  reasonable  cause  to  suspect,  the  court  shall  not 
award  or  order  the  restituMon  of  such  security. 

(a) Reported  byM.  W.  MoEillab,  Esq,  BarriBter-ftt-Law. 
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The  defendants  had  bona  fide  and  without  cause  to  suspect  acquired   Ohic 
the  possession  for  value  of  a  New  Zealand  bond  for  lOOOZ.,  ^j^^  g^^. 

which  had  been  stolen  from  the  plaintiff's  possession^  after  the        

conviction  of  a  person  for  feloniovaly  receiving  the  same.  1^83. 

Held,  that  the  proviso  in  the  above  section  applies  to  the  right  to  n^g^^^j^  ^f 
recover  as  well  as  to  the  summary  restitution  of  a  negotiable  stolen  frcperty 
instrument,  and  that,  under  the  circumstances,  the  oxoner  of  the    '"^f^t  of 
bond  could  not  recover  it  from  the  transferees.  ^^^' 

THIS  was  a  special  case  stated  for  tlie  opinion  of  tHe  Conrt, 
from  which  it  appeared  as  follows : 

The  plaintiff  is  the  rector  of  Drewsteignton^  in  Devonshire^ 
where  he  resides^  and  the  defendants  are  stock  and  share  brokerSj 
carrying  on  business  in  the  city  of  London. 

In  or  about  the  month  of  July^  1880^  the  plaintiff's  dwelling- 
house  was  entered,  and  (inter  alia)  a  New  Zealand  Five  per  Cent. 
Consolidated  Gt)yemment  Bond  for  lOOOZ.,  and  numbered  1713, 
the  absolute  property  of  the  plaintiff,  was  then  feloniously  stolen 
from  his  said  house. 

In  November,  1880,  one  Walter  Selwyn  deposited  with  the  West- 
minster Branch  of  the  Imperial  Bank  Limited  the  said  bond,  and 
obtained  thereon  an  advance  of  800Z.  from  the  said  bank. 

On  or  about  the  16th  day  of  November,  1881,  the  said  Imperial 
Bank  Limited  delivered  to  Messrs.  Oates  and  Cockburn  (jobbers 
in  stocks  and  shares)  the  above-mentioned  bond  No.  1713  in  part 
performance  of  a  contract  for  sale. 

On  the  26th  day  of  November,  1881,  the  said  Walter  Selwyn 
having  been  indicted  by  the  Director  of  Public  Prosecutions, 
within  the  meaning  of  sect.  7  of  the  Prosecution  of  Offences  Act 
1879  (42  &  43  Vict.  c.  22),  for  having  feloniously  received  the  said 
bond  well  knowing  the  same  to  have  been  stolen,  was  convicted 
thereof  at  the  Central  Criminal  Court  on  that  day. 

On  the  30th  day  of  November,  1881,  H.  L.  Scott  and  Son 
obtained  from  the  said  Messrs.  Oates  and  Cockburn  the  said  bond 
No.  1713. 

In  fulfilment  of  a  contract  of  sale  the  said  H.  L.  Scott  and  Son 
tendered  to  the  defendants'  on  the  said  30th  day  of  November, 
1881  {inter  alia),  a  certain  New  Zealand  Government  bond  for 
10002.,  which  is  numbered  1713,  and  is  the  bond  so  stolen  from 
the  plaintiff;  and  the  defendants  then  accepted  and  took  delivery 
of  such  bond  in  part  completion  of  their  said  contract  of 
purchase,  and  paid  the  purchase  price  thereof. 

The  said  bond,  was  at  the  date  and  under  the  circumstances 
above  mentioned,  bond  fide  taken  or  received  by  the  defendants 
by  delivery  thereof  to  them  for  a  just  and  valuable  consideration, 
without  any  notice  or  reasonable  cause  to  suspect  that  the  same 
had  by  any  felony  or  misdemeanour  been  stolen,  or  taken,  or 
otherwise  improperly  obtained.  No  writ  or  order  of  restitution 
was  applied  for  or  has  been  obtained  by  the  plaintiff. 

The  defendants  are  still  in  possession  of  such  bond,  and  while 

s  2 
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GHiaBssTBR   the  same  was  in  their  possession  a  demand  for  delivery  thereof  up 
Hill  jqcd  Son  ^  *^®  plaintiflF  as  being  his  property  was  duly  made  by  the  plain- 

'  tiff's  solicitors  upon  the  defendants  upon  the  30th  day  of  Decem- 

1888.       ber^  1881^  who  refused  to  deliver  the  same  to  the  plaintiffj   and 

Restittoion  o/*°P^^  ^^^    refusal  this  action  was  brought. 
atofm  property     The  Said  bonds  of  the  Government  of  New  Zealand  are  valuable 
—Eight  of   securities  and  negotiable  instruments^  and  are  so  universally  dealt 
action.      ^^^  ^d  treated. 

The  question  for  the  opinion  of  the  Court  was.  Is  the  plaintiff 
entitled  to  have  such  bond  restored  to  him  by  the  defendants  7 

If  the  Court  should  be  of  opinion  in  the  affirmative,  judgment 
was  to  be  given  for  the  plaintiff  in  the  action  for  delivery  up  to 
him  of  the  said  bond,  together  with,  as  damages  for  the  wrongful 
detention  thereof,  interest  at  5  per  cent,  per  annum  from  the  date 
of  such  demand  until  the  date  of  such  delivery  on  the  nominal 
value  thereof,  and  with  costs  of  the  action. 

If  the  Court  should  be  of  opinion  in  the  negative,  judgment  was 
to  be  entered  for  the  defendants  in  the  action  with  costs. 

By  the  Prosecution  of  Offences  Act,  1879  (42  &  43  Yict.  c.  22), 
sect.  7,  mentioned  in  the  special  case : 

The  proseontion  of  an  offender  by  the  Director  of  Pablic  ProBecations  shall,  for  the 
purpose  of  enabling  a  person  to  obtain  a  restitntion  of  property,  or  obtaining,  exer- 
cising, or  enforcing  any  right,  claim,  or  adyantage  whatsoever,  haye  the  same  effect 
as  if  such  person  luid  been  bound  over  to  prosecute  and  had  proseeuted  the  offender. 

Bj  24  &  25  Vict.  c.  96,  s.  100,  under  the  heading  ^' As  to  the 
restitution  and  recovery  of  stolen  property,''  it  is  enacted  that 

If  any  person  guilty  of  any  such  felony  or  misdemeanour  as  is  mentioned  in  this  Act 
in  stealing,  taking,  obtaining,  extorting,  embeszling,  converting,  or  disposing  of,  or  in 
knowingly  receiving  any  chattel,  money,  valuable  security,  or  other  property  what- 
soever, shall  be  indicted  for  such  offence  by  or  on  behalf  of  the  owner  of  tne  property, 
or  his  executor  or  administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representative ;  and  in  every  ease  in  this  section 
aforesaid  the  court  before  whom  any  person  shall  be  tried  for  any  such  felony  or  mis- 
meanour  shall  have  power  to  award  from  time  to  time  wfits  of  restitution  for  the 
said  property,  or  to  order  the  restitution  thereof  in  a  summary  manner :  provided  that 
if  it  shall  appear  before  any  award  or  order  made  that  any  valuable  security  shall  have 
been  bondfiak  paid  or  discharged  by  some  person  or  body  corporate  liaUe  to  the  pay- 
ment thereof,  or  being  a  negotiable  instrument  shall  have  been  bond  fide  taken  or 
received  by  transfer  or  delivery  by  some  person  or  body  corporate  for  a  just  and 
valuable  consideration  without  any  notice  or  without  any  reasonable  cause  to  suspect 
that  the  same  had  by  any  felony  or  misdemeanour  been  stolen,  taken,  obtained, 
extorted,  embezzled,  converted,  or  disposed  of,  in  such  case  the  court  shall  not  award 
or  order  the  restitution  of  such  security.  Provided  also,  that  nothing  in  this  section 
contained  shall  apply  to  the  case  of  any  prosecution  of  any  trustee,  banker,  merchant, 
attorney,  factor,  broker,  or  other  agent  intrusted  with  the  possession  of  goods  or  docu- 
ments of  title  to  goods  for  any  misdemeanour  against  this  Act 

Nov.  27. — Sir  Hwrdmge  Oiffard,  Q.C.  (with  him  Pollard  and 
Arbuthnot)  for  the  plaintiff. — The  question  is  whether  the  proviso 
to  this  100th  section  of  the  Larceny  Act,  1861,  merely  excepts 
firom  the  enacting  part  of  the  section  the  power  of  the  Criminal 
Court  to  grant  summary  restitution  of  a  negotiable  instrument, 
or  can  bear  an  extended  meaning  to  the  effect  of  depriving  the 
owner  of  all  right  to  recover  such  property.  There  is  nothing  in 
the  words  of  the  proviso  to  justify  the  larger  meaning,  and  the 
general  right  of  restitution  or  recovery  must  therefore  in  this  case. 
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as  in  all  others^  have  become  vested  in  the  owner  upon  conviction  Ghichesisb 
of  the  oflTender.    There  is  a  long  series  of  cases  in  which  this  „     ^^^  ^^ 

vesting  npon  conviction  has  been  upheld ;  amongst  themj  Hor-        

wood  V.  Smith  (2  T.  R.  750),  Scattergood  v.  Sylvester  (15  Q.  B.        1883. 
506),  Reg.  v.  Lord  Mayor  of  Lmdon  (20  L.  T.  Rep.  N.  8.  604;  „  ,.—     . 
L.  Rep.  4  Q.  B.  371),  Walker  v.  Matthews,  8  Q.  B.  Div.  109).       TiTp'^ty 

0.  Bussellj  Q.C.  (with  him  Tindal  Atkinson)  for  the  defendants.  ^Rtght  of 
—The  authorities  have  nothing  to  do  with  negotiable  instm-  "^""^ 
ments,  which  were  made  the  subject  of  larceny  only  by  this  Act 
of  1861.  The  Legislature  could  have  had  no  object  whatever  in 
excepting  the  power  of  summary  restitution  with  respect  to  these 
instruments,  unless  it  was  intended  to  ^ve  honest  transferees  an 
absolute  title  to  them.  This  is  a  section  as  to  which  should  be 
adopted  the  canon  of  construction  laid  down  by  Lord  Selbome  in 
the  Oaledoman  Railway  Oompa/ny  v.  North  British  Railway  Com' 
pany  (L.  Rep.  6  App.  Gas.  114,  at  p.  122)  '' The  more  literal 
construction  ought  not  to  prevaol,  if  (as  the  court  below  has 
thought)  it  is  opposed  to  the  intention  of  the  Legislature,  as 
apparent  by  the  statute;  and  if  the  words  are  sufficiently  flexible 
to  admit  of  some  other  construction  by  which  that  intention  will 
be  better  effectuated.'^ 

Sir  H.  CUffard,  Q.O.  in  reply. — ^The  object  of  this  proviso,  if  it 
be  limited  to  the  effect  of  the  words  used,  may  have  been  to  leave 
to  an  action  like  this  the  questions  which  mieht  arise  as  to  the 
ownership  of  various  persons  claiming  negotiable  instruments. 

Our,  adv.  vult. 

Dec,  20. — Field,  J. — It  appears  from  the  facts  stated  in  the 
special  case  that  this  lOOOZ.  bond,  a  negotiable  instrument,  which 
is  in  the  defendants'  possession,  although  it  came  to  them 
honestly  and  bona  fide,  was  at  one  time  the  property  of  the 
plaintiff,  and  was  feloniously  taken  away  from  his  possession. 
The  thief,  or  rather  dishonest  receiver,  has  been  convicted  upon 
indictment,  and  the  question  for  us  is  whether,  under  sect.  100  of 
24  &  25  Vict.  c.  96,  the  plaintiff  is  entitled  to  recover  the  bond 
from  the  defendants.  But  in  order  to  construe  that  section  it  is 
necessary  to  look  at  the  previous  legislation  upon  the  subject. 
At  common  law  the  larceny  of  a  chattel  did  not  alter  the  owner- 
ship; the  owner  was  entitled  to  recover  it,  if  he  could.  But 
there  was  the  curious  provision  that,  unless  the  thief  was 
attainted  by  appeal  of  felony  at  the  suit  of  the  owner  in  fresh 
pursuit,  the  property  was  forfeited  to  the  Grown.  If  the  thief 
was  attainted  of  felony  the  owner  then  had  his  property  restored 
to  him,  and  that  was  the  only  mode  of  recovering  his  property 
at  that  time ;  an  indictment  of  the  thief  at  common  law  did  not 
enable  the  owner  to  get  back  his  property.  To  remedy  that 
state  of  things  he  was  enabled  by  21  Hen.  8,  c.  11,  to  get  back 
his  property  whether  the  conviction  was  by  indictment  or 
attainder.  "At  common  law  the  property  in  stolen  goods  was 
divested  from  the  true  owner  by  a  sale  in  market  overt.  But 
notwithstanding  that,  it  was  held  under  the  Act  of  Hen.  8  in  the 
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Cbicbbstkb    case  of  Horwood  v.  Smith  (2  Term  E.,  Durn.  &  E.  750),  that  the 
Hill  akd  Sow  P^P^^ty  revested  in  the  owner  upon  the  conviction  of  the  thief, 

'  though  in  the  hands  of  an  innocent  purchaser  in  market  overt. 

1883.       By  7  &  8  Geo.  4,  c.  29,  negotiable  instruments  are  for  the  first 

JlestUution  0/*^°^®  made  the  subject  of  larceny.    It  became,  therefore,  neces- 

stofen  property  Bary  to  alter  the  provision  in  the  Act  of  Hen.  8.     That  was  done 

—Jitght  of   by  sect,  57  of  tne  same  Act.    Upon  that  section  the  case  of 

«^^«<>"-       Scattergood  v.  Sylvester  (15  Q.  B.  Kep,  506)  was  decided.     That 

case  followed  Horwood  v.  Smith  (2  Term.  Bep.,  Durn.  &  B.  750), 

the  judge  holding  that  goods  which  had  been  stolen  revest  in 

the  original  owner  upon  the  conviction  of  the  felon,  and  can  be 

recovered  from  the  purchasers  of  them  in  market  overt,  although 

no  order  for  restitution  has  been  made ;  in  other  words,  that  an 

order  for  restitution  is  not  a  condition  precedent  to  the  recovery 

of  the  goods.     Sir  Hardinge  Giffard  contends  in  the  present  case 

that  24  &  25  Yict.  c.  96,  s.  100,  consists  of  two  quite  distinct 

parts,  the  first  declaring  that  the  owner  of  stolen  property  is,  on 

conviction,  entitled  to  have  it  back ;  the  second  giving  merely  a 

cumulative  remedy  by  enabling  the  judge  at  the  trial  to  make 

an  order  for  restitution;  and  therefore  that  the  owner  of  this 

bond  is  entitled  to  have  it  back  under  the  express  words  of  the 

first  part  of  the  section.      I  will  only  refer  to  one  more  case, 

that  of  Beg.  v.    Stcmton  (7  Or.  &  Ph.  431).      In  that  case  a 

prisoner  was  convicted  of  stealing  a  Bank  of  England  note, 

the  property   of  the    prosecutrix.      The   note   had  been   paid 

to  a  firm  of  bankers,  into  whose  hands  it  had  passed  and  had  been 

cancelled  by  the  Bank  of  England.    The  prosecutrix  applied  for 

an  order  that  the  note  should  be  delivered  up  to  her.     v  aughan, 

J.,  after  consulting  with  Williams,  J.,  refused  to  make  an  order, 

on  the  ground  that  the  note  was  no  longer  property,  it  having 

been  cancelled.    In  the  present  case  it  is  not  disputed  that  on 

the  morning  of  the  conviction  Messrs.  Gates  and  Cfockbum  were 

the  owners  of  the  bond.    The  plaintifif,  therefore,  has  to  make 

out  that  the  conviction  restored  the  property  to  him.    The 

language  of  the  statute  is  as  follows :  "  If  any  person  guilty  of 

knowingly  receiving  any  chattel,  money,  valuable  security,  or 

other  property  whatever  shall  be  indicted  for  such  ofifence  by  or 

on  behalf  of  the  owner  of  the  property,  or  his  executor  or 

administrator,  and  convicted  thereof,  in  such  case  the  j^perfy 

shall  be  restored  to  tiie  owner  or  his  representative.'^    The  case 

of  Scattergood  v.  Sylvester  was  decided  on  that  branch  of  the 

section.    What  it  decides  is,  that  when  the  owner  of  cattle  that 

have  been  stolen  has  prosecuted  the  thief  to  conviction,  but  has 

not  obtained  an  order  of  restitution,  he  is  entitied  to  have  the 

cattie  restored  to  him  on  an  action  against  a  purchaser  in  market 

overt.    The  section  then  goes  on  to  say :  "  And  in  every  case  in 

this  section  aforesaid  the  court  before  whom  any  person  shall  be 

tried  for  any  such  felony  or  misdemeanour  shall  have  power  to 

award  from  time  to  time  vrrits  of  restitution  for  the  said  property, 

or  to  order  the  restitution  thereof  in  a  summary  manner.       So 
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far  the  section  ia  a  repetition  of  the  old  legislation  of  the  21  Hen.    OmoHBBTBR 
8,  c.  11.     But  it  continues :    "  Provide^  that  it   shall  appear  ^^^  ^^^  ^^ 

before  any  award  or  order  made  that  any  valuable  security  shall        

have  been  bond  fide  paid  or  discharged  by  some  person  or  body  1888. 
corporate  liable  to  tne  payment  thereof,  or  being  a  negotiable  ^j^ri/^JJoJi  of 
instrument  shall  have  been  bona  fide  taken  or  received  \ij  stolen  property 
transfer  or  delivery  by  some  person  or  body  corporate  for  a  just  —R^f^t  of 
and  valuable  consideration  without  any  notice  or  without  any  «^«^ 
reasonable  cause  to  suspect  that  the  same  had,  by  any  felony  or 
misdemeanour,  been  stolen,  obtained,  or  extorted,  embezzled, 
converted,  or  disposed  of,  in  such  case  the  court  shall  not  award 
or  order  the  restitution  of  such  security/'  The  question  is, 
whether  the  defendants  do  not  exactly  come  within  these  words. 
No  order  of  restitution  was  applied  for  at  the  trial  of  Selwyn, 
but  if  such  order  had  been  applied  for  it  would  unquestionably 
have  been  competent  to  the  defendants  to  prove  the  facts  set  out 
in  the  special  case,  and  no  order  could  have  been  made.  But 
Sir  Hardinge  Giffard  says  it  is  immaterial  whether  an  order  for 
restitution  could  have  been  made,  ''I  am  entitled  under  the 
first  part  of  the  section  as  construed  in  ScaJttergood  v.  Sylvester  J* 
He  endeavoured  to  give  a  reason  why  there  should  be  a  right  of 
recovery  when  the  power  to  make  an  order  for  restitution  was 
expressly  taken  away,  but  he  could  really  give  no  reason  for  it. 
It  is  clear  that  no  order  of  restitution  comd  have  been  made  in 
this  case.  That  beiug  so,  it  is  to  be  remembered  that  it  is  a  well- 
known  rule  of  construction  that  you  are  to  give  effect  to  what 
appears  to  be  the  intention  of  the  Legislature  looking  at  the 
whole  section.  What  then  was  the  intention  here  ?  The  plain 
intention  is  to  protect  the  bond  fide  holder  of  valuable  securities 
by  the  same  Act  by  which  rarliament,  for  the  first  time, 
made  them  the  subject  of  larceny.  If  the  contention  for  the 
plaintiff  is  right,  persons  in  the  position  of  the  defendants  might 
go  down  to  the  Old  Bailey  and  satisfy  the  court  that  they  were 
bond  fide  holders  within  the  section,  and  no  order  could  be  made 
against  them,  yet  the  very  next  morning  a  demand  might  be 
made  upon  them  for  the  instrument  to  be  given  up,  and  they 
would  have  no  defence  to  an  action  if  they  refused  to  part 
with  it.  If  that  is  so,  it  is  impossible  to  give  any  real  effect  to 
the  proviso  in  this  section.  In  my  judgment  the  Legislature 
intended  to  protect  persons  dealing  in  these  securities,  the  nego- 
tiability of  which  is  so  important  in  the  business  transactions  of 
the  present  day.  They  intended  to  enact  substantively  with  regard 
to  these  negotiable  instruments  that  where  a  good  title  like  this 
comes  in  it  shall  not  be  divested  upon  the  conviction  of  the  thief. 
The  difficulty  in  the  way  of  this  construction  is  the  case  of 
ScaJttergood  v.  Sylvester ^  and  the  old  case  of  Eorwood  v.  Smith, 
because  many  of  the  arguments  aeainst  the  construction  used  for 
the  plaintiffs  in  this  case  apply  with  equal  force  to  the  construc- 
tion held  to  be  the  right  one  in  those  cases.  That  is  a  difficulty 
that  pressed  on  my  mind  during  the  argument,  and  to  a  certain 
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Ghiohbstkr   extent  still  does  so ;  bat  it  is  not  equal  to  tlie  difficulty  of  taking 
Hill  ^    Son  ^^^7  *^®  protection  that  I  believe  the  statute  intended  to  afford 

'  to  the  bond  fide  holder.     Sir  Hardinge  Giffard  says  that  if  we 

1883.       construe  the  section  as  we  are  doing  we  shall  be  making  law. 
r  t'lvUo     f^^  course  we  cannot  do  that.    But  the  rules  of  construction  are 
s^&i  prcper^  elastic  in  this  respect.    We  must  not  add  to  the  words  of  the 
---Bxght  of   section^  nor  must  we  take  away  any  words ;  but  we  may  alter  the 
action.       collocation  of  the  words  in  order  to  give  effect  to  the  meaning  of 
the  whole  section.    I  think  that  the  proviso  in  the  section  we  are 
construing  is  not  merely  applicable  to  the  words  that  it  imme- 
diately foUows^  so  as   only  to  prevent  a  summary  order  being 
made  against  bona  fide  holders  of  negotiable  instruments.    1 
think  it  is  intended  to  cut  down  the  general  right  of  property 
given  by  the  first  part  of  the  section  and  protect  the  bona  fide 
holder  against  all  proceedings.     In  so  deciding^  it  seems  to  me 
that  we  are  decidmg  both  according  to  law^  and  according  to 
what  is  just  between  the  parties^  though  no  doubt  it  is  a  hard 
case  on  both  sides. 

Williams^  J. — I  am  of  the  same  opinion.  It  seems  to  me  that 
by  this  section  the  title  of  the  bona  fide  holder  of  a  stolen 
instrument  is  protected  against  that  of  the  person  from  whom  it 
was  stolen.  As  to  the  construction  that  has  been  put  upon  the 
statute  of  Henry  YIIL^  I  may  say  I  do  not  think  it  ever  was  the 
intention  of  that  statute  to  affect  the  title  accmired  by  a  pur- 
chaser in  market  overt.  And  upon  searching  I  find  that  that 
was  the  opinion  of  all  the  judges  when  the  Act  was  first  passed. 
But  a  practice  sprang  up  at  the  Old  Bailey  of  disregarding  that 
title,  and  the  practice  became  too  inveterate  to  be  disregarded  by 
the  judges.  So  that  I  am  not  at  all  pressed  b^  the  construction 
that  has  been  put  upon  the  statute  of  Henry  VlII.  I  think  it  is 
clear  that  the  title  of  the  bond  fide  holder  for  value  was  intended 
to  be  protected  in  the  public  interest. 

Judgment  for  defendant. 
Solicitors  for  plaintiff,  Freshfisld  and  Willtams. 
Solicitors  for  def endajits,  Lindsay,  Mason,  and  Oreenfield. 
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QUEEN'S  BENCH  DIVISION. 

April  7  and  9. 

(Before  Lord  Oolikidgi^  L.G.J.) 

Bso.  V.  Tatlob  and  Botnss.  (a) 

Conspiracy  to  defraud — False  pretences-^Oombining  together  to 
enforce  by  mewas  of  legal  process  payment  of  pretended  debt, 

A  moneylender  having  a  claim  for  a  small  sum  against  a  borrower 
for  money  lent  and  high  interest,  caused  a/n  attorney  to  issue 
process  for  a  sum  double  the  amount,  making  up  the  difference 
oy  items  charged  on  various  pretences;  cmd  after  receiving  pay- 
ment from  a  third  party  of  the  sum  lent,  so  that  only  a  sum  of 
5Z.  remained  due  for  interest,  still  prosecuted  the  suit  for  the  whole 
amount  indorsed  on  the  process,  and  then  tried  to  get  from  the 
debtor  a  charge  on  property  of  far  greater  value,  a/nd  represented 
to  the  third  party  thai  the  whole  sum  claimed  was  really  dvs. 
The  moneylender  and  the  attorney  being  indicted  for  conspiracy 
to  defraud  the  borrower,  and  also  for  attempting  to  obtain  money 
from  the  third  party  by  means  of  false  pretences,  it  was  held, 
that  there  was  a  case  for  the  jury  on  both  counts  ;  and  thai  if  the 
jury  believed  the  two  combined  together  to  enforce  by  legal  process 
payment  of  sums  they  knew  not  to  be  due,  and  falsely  repre* 
sented  them  to  be  due,  in  order  to  obtain  payment,  they  were 
liable  to  be  convicted,  as  they  a^ccordingly  were. 

THE  defendants  were  indicted  in  one  count  for  conspiring 
together  to  cheat  and  defraud  one  Charlotte  Blackman ;  and 
in  a  second  count  for  attempting  to  obtain  a  sum  of  money  from 
one  George  Lewis  by  falsely  pretending  that  the  sum  was  due 
and  owing  from  her  to  the  defendants.  The  indictment  had 
been  found  at  the  Central  Criminal  Court  and  removed  into  the 
High  Court  by  certiorari,  obtained  on  behalf  of  the  defendants. 

Charles  Russell,  Q.C.  and  Crump  for  the  prosecution. 

Digby  Seymour,  Q.C.^  Poland,  and  /.  F.  Skipper  for  the 
defexKlant  Taylor. 

Waddy,  Q.C.  and  Oarter  for  the  other  defendant^  Boynes. 

The  defendant  Taylor  was  a  money-lender^*the  other  defendant^ 
Boynes^  was  an  attorney. 

On  the  24th  day  of  August,  1881^  Charlotte  Blackman  had,  by 
deed,  a  sum  of  money  made  payable  to  her  in  three  instalments  of 
50{.,  the  first  to  be  paid  at  once,  the  second  on  the  24th  day  of 
February,  1882,  and  the  third  on  the  24th  day  of  August,  1882. 
In  December,  1881,  she  was  in  London,  in  want  of  a  sum  otlbl. 

(a)  Reported  by  W.  F.  Fixlaion,  Esq.,  Barrister-ftt-Law. 
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R»o.       to  enable  her  to  go  to  Liverpool,  where  she  had  employment 

jj^Y^  oflfered ;  and  in  consequence  of  an  advertisement  of  a  loan  oflSce 

BOT27B8.      ^  London,  kept  by  Taylor,  she  applied  at  the  office  for  a  loan  to 

that  amount.     He  said  he  must  consult   the  other  defendant 

^fff;       Boynes,  the  attorney;  and  afterwards  she  saw  them  both  to- 

Fahe  pretences  gether,  and  obtained  a  locm  of  16Z.,  of  which  however,  10«.  was 

—  Conqfiracy,  deducted  for  the  charge  of  preparing  a  document  by  which  she 

agreed  to  charge  her  next  instalment  as  security,  and  authorised 

Taylor  to  receive  the  money  out  of  it,  and  to  incur  necessary 

expenses ;  and  for  that  advance  she  gave  a  promissory  note  for 

202.,  the  additional  6Z.  being  for  interest,  and  the  sum  being  made 

payable  in  instalments,  the  whole  to  become  due  on  oefaulti. 

She  made  default  in  payment  of  the  first  instalment,  which  was 

due  the  15th  day  of  January,  that  is  in  a  month,  and  then  by 

the  terms  of  the  note  the  whole  20Z.  became  due.     On  the  next 

day,  the  1 6th  day  of  January,  a  writ  of  summons  against  her  was 

issued  by  the  defendant  Boynes,  as  attorney  for  Taylor,  indorsed 

for  41 Z.  lbs.  the  debt  being  20Z.,  and  the  rest  being  made  up  of 

expenses,  the  principal  sums  charged  being  6Z.  10^.  charged  for  a 

journey  by  Taylor   to  Liverpool  to  see  her,  which  he  justified 

under  a  clause  in  the  agreement,  authorising  him  to  incur  expenses 

in  endeavouring  to  recover  the  debt  (which  journey  he  had  not 

undertaken  when  the  writ  was  issued),  and  a  sum  of  3Z.  13^. 

charged  for  a  deed  prepared,  and  charging  her  interest  on  the 

next  instalment ;  which  deed  after  the  writ  on  the  19th  Taylor 

took  down  to  Liverpool,  and  endeavoured  to  persuade  her  to 

sign,  which  she  did  not  do. 

On  the  2nd  of  February  particulars  of  the  claims  were  delivered, 
in  which  the  sum  of  41Z.  15^.  indorsed  on  the  writ  could  not  be 
made  up,  and  the  amount  charged  was  only  31 Z.  15^.  made  up  in 
this  way :  Sum  due  on  note,  21Z.,  commission  and  expenses 
thereon,  4$,  6d.;  paid  my  solicitor  charges  of  preparing  assignment 
of  interest  under  deed  of  1881,  3Z.  ISa.  6cZ.;  expenses  of  journey 
to  Liverpool  to  see  defendant,  61.  178,;  total  31Z.  15^. 

On  the  24th  day  of  February,  1882,  Boynes  went  to  Mr.  George 
Lewisj  the  solicitor,  who  held  the  money  payable  to  the  young 
woman,  and  demanded  payment.  He  said  that  as  she  had  only 
had  15Z.  that  was  all  that  was  fairly  due,  with  IQ9.  as  interest, 
and  he  paid  the  defendant  16Z.  10«.  On  iJie  24th  day  of  March, 
however,  the  defendant  Taylor  wrote  to  the  young  woman,  claim- 
ing lOZ.,  and  on  the  29th  he  wrote  that  he  would  take  4Z.  10«^ 
and  2Z.  2$.  for  costs.  She  was,  however,  unable  to  pay  or  to 
defend  the  action,  which  was  carried  on.  An  attempt  was  first 
made  to  obtain  judgment  summarily;  and  Boynes  drew  axi 
affidavit,  sworn  by  Taylor,  that  the  sum  claimed  Was  due ;  but 
the  application  was  dismissed,  and  on  the  16th  day  of  May,  1882, 
the  defendant  Boynes  signed  judgment  in  the  action  on  behalf 
of  Taylor,  by  default,  for  SIZ.  15^.  debt,  and  8Z.  11^.  for  oosts, 
making  up  40Z.  6a.,  no  credit  being  given  for  th^  IbU  10<8.. 
already  paid. 
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On   the   23rd  day  of  Angast   the  defendant  Boynes  wrote        Rva. 
to  Mr.  Lewis  for  the  payment  of  the  whole  amount^  and  next  .^^^1^^  ^j,i^ 
day  both  the  defendants  called  on  him  and  asked  whether  he      Bonm. 

had  received  the  502.  then  payable  to  the  yoang  woman,  and        

claimed  payment  out  of  it  of  the  whole  sum  for  which  judg-        ^^^' 
ment  was   signed.     He  asked  for  particulars,  and,   finding  it  False  pretences 
was  the    same  debt  which  he  had  already  paid   (except  the—  Cotupiraty. 
excessive  interest)  he  denounced  the  transaction  as  fraudulent, 
and  threatened  to  prosecute  unless  the  judgment  was  at  once 
withdrawn;  and  as  it  was  not,  he  had  then  instituted  the  prosecu- 
tion which  he  had  conducted  at  his  own  expense,  the  Director  of 
Public  Prosecutions  having  declined  to  interpose,  not  because  it 
was  not  a  fit  case  for  prosecution,  but  because  he  thought  it  a 
plain  case,  presenting  no  difficulty. 

The  young  woman  was  called  as  a  witness,  and  the  documents 
were  proved  and  put  in :  the  note,  the  memorandum  of  agree- 
ment and  charge,  the  deed  proposed  by  the  defendant  Boynes, 
the  writ  and  other  proceedings  in  the  action. 

Mr.  George  Lewis  was  also  called  as  a  witness,  and  stated  that 
when  the  defendants  first  saw  him  and  got  the  151.  they  did  not 
mention  the  action ;  nor  did  he  know  it  was  pending ;  and  that 
when  they  called  again  in  August,  1882,  he  did  not  know  at  first 
that  it  was  in  respect  of  the  same  transaction,  until  he  asked  for 
particulars. 

Seymour,  for  the  defendant  Taylor,  ur^ed  that  he  had  acted 
within  his  legal  rights ;  that  the  sum  indorsed  on  the  writ  was 
only  an  estimate,  and  that  the  charges  ultimately  made  were  legal 
under  the  agreement ;  that  the  proceedings  in  the  action  were 
regular,  and  could  not  constitute  a  fraud;  and  that  judgment 
was  always  signed  for  the  amount  of  the  clum,  though  execution 
would  only  be  issued  for  the  sum  really  due. 

But  as  to  this  defence. 

Lord  CoLEBiDGB,  L.C.J,  pointed  out  that  the  defendants  had 
claimed  the  whole  sum  for  which  judgment  was  signed. 

Waddyy  for  the  defendant  Boynes,  urged  that  he  had  acted 
only  as  attorney,  and  quite  regularly. 

But  as  to  this. 

Lord  GoLSBiDOX,  L.C.J,  said  that  a  legal  proceeding  perfectly 
regular  might  yet  be  fraudulent,  or  a  step  taken  or  means  used 
in  the  prosecution  of  a  fraudulent  scheme.  And  that  though  no 
doubt  merely  to  issue  process  for  more  than  was  due  might  not 
be  a  criminal  offence,  yet  it  might  be  otherwise  if  it  was  known 
not  to  be  due. 

The  defendants  were  allowed,  at  their  earnest  instance,  to 
address  the  jury  after  their  counsel,  giving  their  own  account  of 
the  transaction. 

Lord  GoLBBiDOS,  L.C.  J.,  in  leaving  the  case  to  the  jury,  pointed 
out  the  acts  and  steps  in  the  transaction,  in  which  both  tiie  defen- 
dants were  concerned,  as  the  affidavit  of  debt,  and  directed  them 
that  if  they  believed  the  defendants  had  conspired  together  by 
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Baa.  means  of  the  abuse  of  legal  process  to  obtain  judgment  for  and 

^     ^'  enforce  payment  of  money  they  knew  not  to  be  due,  and  had 

^BoTN»f°  made  false  statements  to  Mr.  Lewis  to  induce  him  to  pay  the 

'  money,  then  they  should  convict  the  defendants. 

]^  The  jury    found   both    the    defendants    guilty    upon    both 

FalBe  prei€nc6$  COUntS.  (o) 
—  CorupiroK^, 
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Wednesday,  April  18,  1883. 

(Sittings  in  Banco  before  Fisld  and  Mathsw,  JJ.) 

Beo.  v.  Tatlob  ahd  Botnis.  {b) 

Conspiracy  to  defraud — Abuse  of  legal  process-^Attempt  to  obtain 
money  by  false  pretences — iSvidence  —  An  attorney  combining 
with  his  client  to  enforce  payment  of  m^ney  known  not  to  be 
reaJXy  owing,  a/nd  making  false  representations  with  that  object. 

On  a  motion  for  a  new  trial  on  behalf  of  two  defendants,  an 
attorney  and  his  cUent,  indicted  for  conspiring  to  defraud,  and 
also  with  attempting  to  obtain  wjoney  by  false  pretences,  there 
being  evidence  that  they  combined  together  to  enforce,  by  msans 
of  the  abtise  of  leaal  process,  payment  of  sums  they  must  have 
known  not  to  be  due,  and  also  made  false  representations  with 
that  object. 

Held,  that  there  was  evidence  for  the  jury  on  both  charges,  that  a 
direction  to  the  jury  that  if  they  were  saiisfied  of  these  facts 
they  ought  to  convict  on  both  charges,  was  correct,  and  that  the 
conviction  therefore  was  right. 

APPLICATION  on  the  part  of  the  defendants  for  a  new  trial 
in  the  previous  case,  on  the  around  of  misdirection,  and 
also  of  the  alienee  of  sufficient  evidence  to  sustain  the  verdict, 
especially  as  against  one  of  the  defendants,  the  attorney. 

D.  Seymour,  Q.C.  and  Waddy,  Q.C  (with  Skipper)  for  the 
defendants. 

0.  Russell,  Q.C.  and  Crump  for  the  prosecution. 
The  misdirection  complained  of  was,  first,  in  leaving  it  to  the  jury 
that  a  misstatement  of  the  amount  of  the  debt  was  a  fraud  or  a 

(cu)  The  court  wm  mored  on  behalf  of  both  defendaoti,  but  the  Terdiet  wu  upheld 
and  Uie  defendants  were  lentenoed,  the  lentenoe  on  eadi  defendant  being  fanprieon* 

ment  for  twelve  months.    [See  following  case.] 
(A)  Reported  by  W.  F.  Fdclason,  Esq.,  Barrister- at-Law. 
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false  pretenoe.    It  was  urged  that  it  had  been  held  that  the  over-        Rso. 
stating  the  balance  of  an  amount  was  not  a  false  pretence.  ^^ 

[PiBLD,  J. — ^Nor  would  it  be  where,  as  in  that  case,  it  was  a  mere  ^botwU^° 

mistake.    If  the  amount  of  the  debt  is  in  dispute,  and  more  is        

claimed  than  turns  out  to  be  really  due,  that  is  not  a  fraud  or  a  ^^^' 
false  pretence.  But  here  at  first  41 Z.  15«.  was  indorsed  on  the  Fa,umZence8 
writ,  and  then  in  the  particulars  only  31 Z.  lbs.  was  claimed;  so '^' CoMpiraey. 
that  in  the  first  instance  lOZ.  more  was  claimed  than  particulars 
could  be  given  of;  and  then  as  to  the  sum  claimed  in  the  par- 
ticulars, SIL  15^.,  the  two  principal  items,  the  expenses  of  the 
jonniey  to  Liverpool  and  the  costs  of  raeparing  the  deed,  could 
not  have  been  supposed  to  be  due.]  Where  was  the  evidence  of 
a  conspiracy  to  defraud  f  [Fuld,  J.— It  was  put  in  this  way : 
that  the  claim  was  not  honest,  and  that  the  two  defendants  jointly 
set  the  machinery  of  the  law  in  motion  in  order  to  extort  money 
which  they  must  have  known  was  not  really  due.  Mathsw,  J. — 
Thej  knew  that  15Z.  had  been  paid,  that  is  the  whole  debt, 
leavmg  only  5Z.  for  interest  even  claimable ;  and  they  still  went 
on  to  judgment  for  the  whole  sum  of  81 Z.  lbs.  They  first  tried 
to  get  judgment  summarily  on  an  affidavit  drawn  by  one  defen- 
dant and  sworn  by  the  other,  that  the  whole  sum  was  duo ;  and 
when  they  failed  in  that  attempt  they  yet  went  on  to  obtain 
judgment  by  default  for  that  sum  and  the  costs,  amounting  to 
40L ;  and  they  then  tried  to  obtain  the  whole  from  Mr.  Lewis 
by  representing  that  it  was  really  due  and  owing  from  the  young 
woman.  The  broad  question  was  this  —  whether  these  two 
defendants  laid  their  heads  together  to  obtain  a  judgment  for 
80Z.,  very  little  of  which,  as  they  knew,  was  due.  Fiuld,  J. — If 
a  man  knows  that  a  sum  of  money  is  not  due,  and  he  and  another 
who  is  an  attorney,  and  abo  present,  concur  together  in  trying  to 
get  it  either  by  abuse  of  the  process  of  the  law  or  by  false  state- 
ments of  &ct— is  not  that  a  conspiracy  to  defrttud  the  party  out 
of  the  money,  or  an  attempt  to  obtain  the  money  by  means  of 
fiedse  pretences  f]  The  judgment  was  formally  signed  for  the  whole 
sum  claimed,  according  to  the  usual  course.  [Fixld,  J. — But  they 
claimed  the  whole  sum  from  Mr.  Lewis  as  really  due,  and  claimed 
interest  on  the  whole,  and  they  knew  that  nothing  like  that  sum  was 
due.  Was  not  that  a  conspiracy  to  obtain  money  by  unlawful 
means  7  When  the  defendants  saw  Mr.  Lewis  in  the  first  instance 
and  obtained  payment  of  the  15Z.  10s.  nothing  was  said  as  to  charges 
and  expenses,  nor  anything  beyond  the  20Z.  for  debt  and  interest, 
80  that  only  5Z.  10«.  remained  due ;  and  afterwards  they  offered 
to  take  41.  10«.,  yet  they  subsequently  went  on  with  the  action 
for  the  whole  sum  claimed  (SIZ.  15^.),  and  got  judgment  for  it, 
and  then  went  and  claimed  the  whole  frx)m  Mr.  Lewis  as  really 
due  and  owing.  There  was  abundant  evidence  for  the  jury. 
Mathbw,  J. — The  Lord  Chief  Justice  left  it  to  the  jury  whether 
the  defendants  did  not  combine  together  to  obtain  the  whole  sum 
from  Mr.  Lewis.]  The  judgment  was  regular,  and  was  never  set 
aside,  but  the  liord  Chief  Justice  discarded  that  consideration. 
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Rbo.        [Mathew,  J.-* The  argnment   was  fallacious  on  a  charge  of 

Tati^b  and  ^^^i  *^^  ^^^  Lord  Chief  Justice  was  right.]     It  is  a  common 

B0TNE8.      practice  to  state  the  amonnt  in  the  writ  rather  loosely.     [Field, 

—        J. — It  is  a  very  bad  practicCj  for  the  object  of  the  indorsement 

1^«       on  the  writ  is  that  the  party  sued  may  know  what  is  really 

False  pretences  claimed  as  due,  and  to  claim  more  than  is  due  is  dishonest. 

—  Conspiracy,  Besides,  the  indorsement  states  that  unless  the  sum  claimed  is 

faid  within  four  days  judgment  will  be  signed  for  the  amount.] 
t  was  a  mere  mistake.  [Field,  J. — ^A  mistake  I  A  mistake  in 
claiming  twice  as  much  as  was  due  ?  First  41 Z.  15^.  was  claimed, 
then  8IX  15s, ;  the  whole  sum  ever  due  being  20Z.  or  21Z.,  and 
15Z.  IO9.  had  been  paid.]  There  were  other  charges  allowable 
under  the  agreement.  lFibld,  J. — ^The  journey  to  Liverpool, 
which  had  not  been  taken  when  the  writ  was  issued,  could  not 
have  been  claimed ;  and  as  to  the  costs  of  preparing  the  deed 
there  was  no  evidence  that  Boynes  the  attorney  had  been  paid 
for  it.  Mathsw,  J. — The  question  whether  the  claim  was  honest 
was  for  the  jury.]  The  defendant  Boynes  acted  only  as  an 
attorney,  and  there  was  no  evidence  to  implicate  him  in  any 
fraud.  How  did  he  know  the  money  was  not  really  due? 
[Field,  J. — The  defendant  Taylor  said  in  the  first  instance  that 
he  must  consult  him,  and  afterwards  the  young  woman  saw 
them  both.  The  defendant  Boynes  prepared  and  attested  the 
documents,  and  was  from  the  first  privy  to  the  nature  of  the 
transaction.  Then  both  the  defendants  obtained  pavment  of  the 
15Z.  10^.,  and  afterwards  the  attorney  carried  on  tne  action  for 
the  whole,  and  drew  the  affidavit  sworn  by  Taylor,  and  went 
with  him  to  Mr.  Le?ris  to  obtain  payment  of  the  whole. 
Mathew,  J.  referred  to  Boynes's  own  statement  in  court,  that 
on  the  day  after  the  default  Taylor  told  him  212.  was  due  on  the 
note,  and  that  there  were  8Z.  13^.  6i.  for  the  expense  of  preparing 
the  deed,  the  default  having  only  occurred  over  night,  and  then 
Boynes  issued  a  writ,  in  wmch  21 Z.  was  claimed  for  money  lent, 
whereas  only  15Z.  was  for  money  lent,  and  41Z.  lbs.  was  claimed, 
of  which  20Z.  was  for  charges,  on  a  default  which  had  only  taken 
place  the  previous  night !  He  knew  the  note — ^he  knew  what 
was  due ;  it  was  his  duty  to  see  that  no  attempt  was  made  by 
legal  process  to  enforce  payment  of  more  than  was  due.]  That 
must  be  admitted. 

Field,  J.  said  that  he  and  his  learned  brother  had  read  the 
whole  of  the  evidence,  and  they  had  both  come  to  the  conclusion 
that  there  was  no  ground  for  disturbing  the  verdict.  There 
was  sufficient  evidence  to  sustain  both  of  the  charges,  and 
there  was  no  misdirection  by  the  Lord  Chief  Justice.  The 
indictment  comprised  two  charges,  both  coming  substantially 
to  the  same  result — conspiring  together  to  obtain  money  not 
due  by  unlawful  means,  and  making  false  pretences  in  order  to 
obtain  it ;  and  on  the  evidence  that  charm  was  sustained.  The 
transaction  in  its  nature  was  very  simple— a  loan  of  15Z. — ^yet 
it  was  made  very  complicated.    There  were  four  documents,  the 
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note  for  20Z.,  a  charge  on  the  young  woman's  interest  in  the  fand^        Rsa. 
an  authority  to  Taylor  to  receive  it,  and  incur  expenses  in  tatlorascd 
recovering  it,   and    then  a  statutory  declaration.      AH    these      boynes. 

documents,  merely  to  secure  the  sum  of  15Z.,  were  drawn  and        

attested  by  Boynes,  the  attorney,  for  the  other  defendant  Taylor.  ^^^' 
The  day  after  default  the  defendant  Boynes  issued  a  writ  for  Palse  pretences 
Taylor,  indorsed  for  41 Z.  15».,  and  stating  20Z.  as  due  for  money  —  Conspiracy. 
lent  for  an  account  stated,  though  only  15Z.  was  for  monev  lent, 
and  there  Was  no  "  account  stated  '^  at  all.  There  were  charges 
for  a  jonrney  to  Liverpool  not  then  taken,  and  for  preparing  the 
deed  which  must  have  been  prepared  before  default.  It  was 
clear  that  the  two  defendants  had  concurred  in  making  a  claim 
they  must  have  known  they  could  not  support.  Then  the  par- 
ticulars claimed  only  31 Z.  15^.,  of  which  only  20Z.  was  on  the 
note,  and  the  rest  was  for  charges.  There  was  an  attempt  to 
obtain  judgment  summarily,  and  Taylor  made  an  affidavit  C&awn 
by  Boynes,  in  which  he  swore  that  the  whole  sum  claimed  was 
due.  The  application,  however,  was  dismissed,  and  then  they 
both  went  to  Mr.  Lewis  and  obtained  payment  of  the  whole 
amount,  saying  nothing  about  the  action.  They  were  paid 
15Z.  10^.,  and  yet  thev  went  on  with  the  action,  and  got  judg- 
ment for  31Z.  15«.  and  costs,  no  credit  being  given  for  the  sum 
paid,  and  the  judgment  being  issued  for  4IZ.  15^.  It  was  said 
that  this  was  according  to  the  practice ;  but  it  was  a  bad  and 
dangerous  practice  as  wown  in  this  very  case.  It  was  not  right 
to  go  to  the  officer  of  the  court,  who  can  know  nothing  of  the 
fiM>ts  and  obtain  judgment  for  the  whole  sum  claimed,  thou^  it 
IB  far  more  than  is  due,  and  a  large  part  has  been  paid.  This 
case  illustrates  the  evil  of  such  a  course ;  for,  judgment  having 
ihen  been  obtained  for  the  whole  amount  of  the  claim,  there 
was  then  an  attempt  to  obtain  payment  of  the  whole  by  an 
^  equitable  execution,'^  through  the  medium  of  the  fund  held  by 
Mr.  Lewis.  At  that  time  the  aefendant  Botucs  knew  the  oiroum« 
stancea  of  the  case  as  well  as  Taylor.  He  ksiew  tiiat  15Z.  10«« 
had  been  paid;  he  knew  that  judgment  had  been  signed  for  an 
amount  mr  exceeding  what  was  due,  and  yet  he  concurred  in  an 
attempt  to  obtain  payment  of  the  whole  amount.  Boynes  wrote 
the  notice  to  Mr.  Lewis,  in  which  he  claimed  for  Taylor  the 
whole  amount,  that  is,  not  the  sum  really  due ;  nor  after  giving 
credit  for  the  sum  paid,  but  the  whole  sum  claimed.  It  thus 
appears  that  there  was  an  abuse  by  both  the  defendants  of  legal 
process  as  the  machinery  for  obtaining  judgment  for  a  sum  thev 
must  have  known  not  to  be  due,  and  that  then  they  both 
concurred  in  an  attempt  to  obtain  payment  of  the  whole 
sum.  Upon  this  evidence  the  verdict  was  well  warranted  as 
against  both  the  defendants,  and  therefore  that  verdict  must 
stand. 

Mathxw,  J.  concurred,  observing  that  the  defendant,  knowing 
that  after  payment  of  the  15Z.  10^.,  only  4Z.  10^.  remained  due, 
had  offered  to  stay  the  action  on  payment  of  that  sum,  and  yet 
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Rw.       went  on  to  sign  judgment  for  31Z.  IS^.j  and  soaght  to  obtain 
TATLOBAifD  P^y™®^*  ^^  *^®  whob  from  Mr,  Lewis  by  asserting  that  the 
B0TKB8.     whole  was  due. 
^—  Bale  discho^rged. 

1883.  ' 

Faltepreimoei 


QXJEEN^S   BENCH   DIVISION. 

Tuesday,  July  S,  1888. 

(Sitting  in  Banco  before  Lord  Golsridox,  L.CJ.j  Dsnman^  Fisld, 

Hawkins^  and  Mathxw^  J  J.) 

Bm.  t^.  Yatss.  (a) 

Onminal  informaiums  against  'proprietors  of  newspapers  for  lihel 
^^Newspaper  lAbel  Act,  1881— jFVa^  of  the  Director  of  Public 
Prosecutions  not  necessary  for  criminal  informations. 

An  appUcaiion  upon  the  part  of  the  proprietor  of  a  newspaper, 
defendant  on  a  criminal  informaiion  for  libel,  to  quash  the 
information  on  the  ground  that  the  fiat  ofths  Director  of  Public 
Prosecutions  had  not  been  obtained,  the  point  not  being  here 
taken  on  the  argument  of  the  rule,  was  dismissed,  and  held  by 
Field,  Denman,  and  Mathew,  JJ.,  {Lord  Coleridge,  OJ.,  and 
Hawkins,  /•  contra),  that  in  such  a  case  the  fiat  is  not  required, 

(^BIMINAL  information  on  the  prosecution  of  the  Earl  of 
J  Lonsdale  against  the  proprietor  of  a  newspaper,  the  World, 
for  libel.  It  was  mentioned  on  the  motion  for  the  rule  that 
an  application  had  been  made  to  the  Director  of  Public 
Prosecutions  under  the  Newspaper  Libels  Act,  1881  (44  & 
45  Yict.  c.  19),  8.  3,  for  his  fiat  for  the  prosecution,  but 
that  he  had  declined  to  give  it,  only  on  the  ground  that  he 
did  not  think  the  enactment  applied  to  criminal  informa- 
tion, and  that,  therefore,  he  had  no  authority  to  give  it,  as 
otherwise  he  would  have  done.  On  the  argument  of  the  rule  the 
point  was  not  mentioned,  and  the  rule  was  made  absolute,  and 
the  information  filed.  Subsequently,  C.  Bussell,  on  behalf  of  the 
defendant,  had  obtained  a  rule  nisi  to  quash  the  information,  on 
the  ground  that  the  fiat  had  not  been  obtained,  and  that,  there- 
fore, the  information  had  been  filed  irregularly.  At  the  same 
time  cause  was  shown  against  a  rule  for  an  information  against 

(a)  Roporked  by  W.  F.  FvxLkBOV,  Efq.|  Barrutor-ftt-Law. 
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the  proprietor  of  another  newspaper  for  libel,  in  which  oase  also        Rue. 
{Beg.  V.  Laboiichere)  the  fiat  had  not  been  obtained,  and  both  rules       yatea. 

were    argued    together;   but  in   that   case   other   points   were        

raised  which  could  not  be  raised  in  this  case  on  the  information^        I88d. 
for  which  reason  it  was  sought  to  set  aside  the  information  in   ^.  "T^  .^^ 
order,  on  the  argument  of  the  rule  nisi  for  a  new  information^  to   formations^ 
raise  the  other  points  which  could  not  now  be  raised  on  this.     In  -^♦a'  of  Public 
the  present  case,  therefore^  the  sole  point  raised  was  whether,    ^^>^^<^^* 
after  an  information  had  been  granted  and  filed,  the  objection 
could  be  taken  that  the  fiat  of  the  Director  of  Public  Prosecu- 
tions had  not  been  obtained.     The  same  point  was  raised  in  the 
other  case  {Reg,  v.  Laboiichere),  on  the  argument  of  the  rule  nisi, 
and  the  point  was  argued  in  both  cases.     The  44  &  45  Vict, 
c.  60,  B.  8,  enacts,  that  no  criminal  prosecution  shall  be  commenced 
against  any  proprietor,  publisher,  editor,  or  any  person  responsible 
for  the  publication  of  a  newspaper  for  any  libel  published  therein 
without  the  fiat  or  allowance  of  the  Director  of  Public  Prosecu- 
tions in  England,  or  of  the  Attorney-General  in  Ireland  has  been 
first  obtained. 

0.  Russell,  Q.C.  argued  the  oase  on  behalf  of  the  defendants  in 
both  cases,  contending  that  the  words  of  the  enactment  were 
general — ^^'no  criminal  prosecution,''  and  that  they  clearly  in- 
cluded criminal  informations  which  are  only  a  certain  kind  or 
class  of  criminal  information.  He  further  contended  that  the 
want  of  the  fiat  rendered  the  filing  of  the  information  irregular 
and  unwarranted  by  law,  as  it  was  issued  without  legal  authority, 
the  Act  making  the  obtaining  the  fiat  a  condition  precedent  to 
the  exercise  of  the  jurisdiction  or  to  the  application  of  the  party 
for  its  exercise.  He  admitted  that  the  clause  did  not  apply  to 
informations  filed  by  the  Attorney-General  ex  officio,  because  in 
such  cases  he  represented  the  Crown,  and  the  Crown  was  never 
bound  by  any  statute  without  express  words ;  but  he  contended 
that  the  clause  applied  to  all  informations  on  the  prosecution  of 
private  parties,  and  that  the  prosecution  in  such  a  case  was  com- 
menced at  all  events  by  the  rule  nisi  and  notice  of  it  to  the 
defendant. 

Sir  H.  James  (Attorney-General)  and  Sir  Hardinge  Oiffard, 
for  the  prosecution,  contended  that  the  clause  did  not  apply  to 
criminal  informations — ^first  on  a  ground  similar  to  that  upon 
which  it  was  admitted  that  informations  filed  ex  officio  were  not 
within  it,  viz.,  that  the  jurisdiction  of  the  Queen's  Bench  now 
exercised  by  this  division,  and  which  was  a  high  prerogative 
jurisdiction,  would  be  interfered  with  and  restrained ;  and  this 
without  express  words,  which  they  contended  would  be  incon- 
sistent with  legal  principles.  Next  they  argued  that  the  language 
of  the  clause  itself  was  not  applicable  to  criminal  informations, 
for  when,  in  such  cases,  was  the  prosecution  ''  commenced  V 
Surely  not  until  the  information  was  filed — and  it  could  not  be 
filed — in  a  private  prosecution  under  the  statute  4  &  5  Will.  & 
M>  c.  18,  without  the  '^ express  order  of  the  court;"    and  could 
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Rao.        it  be  supposed  that  Parliament  had  intended  that  this  "  order  of 
T^TiM.      ^^^  Court*'  should  be  overruled  by  the  Director  of  Public  Prose- 

cutions  ?    Further^  they  argued  that  the  frame  of  the  Act  and 

1883.       other  sections  in  it^  especially  sects.  2,  i,  5,  and  6^  were  incon- 
_*rr.     sistent  with  the  construction  sought  to  be  put  upon   the  3rd 
forma^oJh^  section.     In  one  of  these  sections  the  provisions  of  the  Vexatious 
/Vaf  o/ i^fic  Indictments  Act,  by  which   the  sanction  of   a  judge   or  the 
Prosecutor.    Attorney-General  would  be  required,   were   incorporated   and 
applied  to  prosecutions  of  newspaper  proprietors  for  libel,  but 
that  Act  applied  only  to  prosecutions  by  indictment ;   and  sup- 
posing a  judge  had  allowed,  or  disallowed,  a  prosecution,  was  he 
to  be  overruled   by  the  Director  of   Prosecutions?      Another 
section  allowed  courts  of  summary  jurisdiction  to  deal  summarily 
with  such  cases,  and  it  was  contended  that  it  was  only  to  these 
proceedings  the  Srd  section  applied,  or,  at  all  events,  only  to  those 
and  to  prosecutions  by  indictment. 

The  Court  had  taken  time  to  consider  their  judgment,  and 
being  divided  in  opinion  the  judges  gave  their  judgments 
separately  and  seriatim. 

Mathew,  J.  gave  his  judgment  to  the  effect  that  the  fiat  was 
not  necessary.  This  was  a  rule  to  quash  an  information  for  libel 
filed  by  order  of  the  court  against  the  defendant,  who  is  the 
proprietor  of  the  World  newspaper,  on  the  ground  that  the  fiat 
or  allowance  of  the  Director  of  Public  Prosecutions  had  not  been 
obtained.  The  application  raised  the  question,  which  turned  out 
to  be  one  not  easily  answered,  whether  a  criminal  information  is 
a  '' prosecution  "  within  the  meaning  of  the  Srd  section  of  the 
Newspaper  Libel  Act,  1881.  The  difficulty  is  one  of  a  class  with 
which  tne  courts  are  but  too  familiar,  and  is  due  to  this,  that  the 
language  of  the  enactment  is  neither  wholly  popular  nor 
altogether  technical,  and  is  therefore  not  to  be  interpreted  readily 
either  by  a  lawyer  or  a  layman.  The  attempt  to  construe  the 
Act  will  be  best  made  by  a  consideration  of  the  state  of  the  law 
before  the  Act  passed,  and  of  the  provision  by  which  the  law  was 
intended  to  be  amended.  Prior  to  the  Act  of  1881,  a  newspaper 
proprietor,  publisher,  editor,  or  other  person  responsible  for  the 
publication  of  a  newspaper,  might  be  proceeded  against  crimi- 
nally  for  a  libel  published  in  the  paper — (1)  by  information  filed 
ex  officio  by  the  Attomey-Gteneral,  or  by  the  Queen's  Coroner,  by 
order  of  the  Court  of  Queen's  Bench  under  4  &  6  Will.  &  M. 
c.  18;  (2)  by  a  summons  or  warrant  issued  by  a  magistrate; 
and  (3)  by  a  bill  of  indictment  presented  to  a  grand  jury.  With 
respect  to  proceedings  by  way  of  criminal  information — at  the 
suit  of  a  private  prosecutor — ^it  was  only  when  the  libel  was  of  a 
nature  (to  use  the  language  of  Blackstone)  "  so  gross,  notorious, 
and  atrocious''  as  to  justify,  in  the  judgment  of  the  court,  a 
departure,  in  the  intef est  of  the  public,  from  the  ordinary  course 
of  the  criminal  law  that  an  information  could  be  had  recourse  to. 
A  defendant  was  protected  from  the  vexatious  use  of  this  mode 
of  proceeding  by  the  requirement  that  judicial  sanction  should  be 
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obtained  before  the  information  was  filed^  and  also  by  the  4  &  5         Rbo* 
Will.  &  M.  0.  18,  and  6  &  7  Vict.  c.  96  (Lord  CampbelPs  Libel      ^^^^ 

Act),  which  entitled  a  snccessfol  defendant  to  his  costs  of  defence.         ' 

But,  with  respect  to  proceedings  before  a  magistrate  or  a  grand        1888. 
jury,  the  position  of  a  defendant  was  very  different.     In  any  case    cw,^]^;„. 
where  an  action  would  lie  for  a  libel  without  proof  of  special   formations^ 
damage,  criminal  proceedings  might  be  taken  by  a  private  pro-  -^*«<  of  Public 
secutor,  and  an  application  might  be  made  to  a  magistrate  to    ^^'^^^^' 
send  a  defendant  for  trial,  or,  without  any  notice  to  a  defendant 
an  indictment  might  be  presented  to  the  grand  jury.     This  was 
a  state  of  the  law  Ukely  to  lead  to  great  abuses,  and  to  expose 
the  class  of  persons  responsible  for  the  publication  of  newspapers 
to  criminal  proceedings   of  the  most  vexatious   and  harassing 
character.     And  there  was  the  further  grievance  that  the  costs 
of  a  successful    defence    could    not    be    recovered    from    the 
prosecutor.      It  was  with  this  state   of  things  that  the  News- 
paper Libel  Act  of  1881  (44  &  45  Vict.  c.   60)  was  intended 
to    deal,    and    the    Act    contains    several    provisions  for  the 
protection  of   newspaper    proprietors    the   meaning    of   which 
is    sufficiently  clear.       Sects.   2,   4,   5,    and   6    are   meant   to 

{>rotect  newspaper  proprietors  from  criminal  prosecutions  for 
ibels  not  of  a  serious  character,  and  these  clauses  clearly  relate 
only  to*  ordinary  criminal  prosecutions — that  is,  to  proceedings 
before  a  magistrate  or  a  grand  jury.  There  then  comes  the 
question  on  which  our  judgment  in  this  case  depends — whether 
the  3rd  section  has  any  wider  application.  Does  it  apply  to 
offences  of  the  character  referred  to  in  the  other  sections,  or  is  it 
applicable  to  libels  of  every  kind,  whether  grave  or  trivial,  and 
to  proceedings  by  way  of  criminal  information,  as  well  as  to 
proceedings  in  the  ordinary  course  of  the  criminal  law  ?  In  the 
first  place,  it  is  manifest  (and  this  was  conceded)  that  the  3rd 
section  does  not  apply  to  criminal  informations  filed  by  the 
Attorney-General,  for,  if  it  did,  the  Attorney-General  could  not 
proceed  in  England  without  the  permission  of  an  official 
who  is  his  subordinate  and  acts  under  his  superintendence 
(42  &  43  Vict.  c.  22,  s.  12),  and,  in  Ireland,  without  a  fiat 
issued  by  himself.  Some  proceedings  other  than  those  to 
be  instituted  by  the  Attorney-General  ex  officio  must  therefore 
have  been  contemplated.  Then  does  the  section  apply  to  the 
analogous  proceeding  of  a  criminal  information  filed  by  order  of 
the  Court  ?  The  object  of  the  Act,  as  disclosed  in  sects  2,  4,  6, 
and  6,  was  to  prevent  vexatious  prosecution.  But  as  regards 
proceedings  by  criminal  information  filed  by  the  Queen's  Coroner, 
was  not  that  object  secured  by  the  4  &  5  Will.  &  M.  c.  18  ? 
Was  the  Court  likely  to  fail  to  discover  that  an  application  for  a 
criminal  information  had  been  made  vexatiously  ?  And  if  the 
Court  failed  to  make  the  discovery,  was  the  Public  Prosecutor 
likely  to  be  more  successful  ?  It  would  be  difficult  to  suggest 
any  ground  on  which  newspaper  proprietors  could  reasonably  ask 
for  the  interference  of  Parliament  on  their  behalf,  when,  for 

T  2 
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Rm-        instance,  a  libel  on  an  individual  was  deliberately  published,  so 
Yjltbs        malicious   and  unquestionable   that  the   Court  would  order  a 

'       criminal  information.     Again,  was  it  meant  that  such  libellers 

1883.        should  have  a  greater  protection  than  ordinary  offenders  ?     For 
Criminal  in-   ^^^^  would  be  the  result  of  holding  that  the  Act  of  1881,  as  well 
fomuuiona^  AS  that  of  4  Will.  &  Mary,  applied  to  offenders  of  the  former 
Kiat  oj  Public  class.   But  considerations  of  the  probable  intention  of  the  Legis- 
^^^^^^^^^    lature  cannot  avail  against  the  clear  language  of  an  enactment, 
and  it  was  argued  for  the  defendant  that  the  3rd  section  was 
perfectly  clear.      But  is   that  so  ?      The  section  says  : — *'  No 
criminal  prosecution  shall  be  commenced  without  the  fiat.''     The 
counsel  for  the  defendant  admitted  that  the  fiat  of  the  Public 
Prosecutor  might  not  be  necessary  before  the  application  to  the 
Court  for  an  order  to  file  the  information;  but  he  argued  that  the 
prosecution  commenced  when  a  rule  nisi  had  been  obtained  and 
served.     But  it  seems  clear  to  me  that  the  commencement  of  the 
prosecution  is  the  filing  of  the  criminal  information.     The  order 
of   the  Court  under  4  &  5  Will.  &  M.  c.  18,  is  analogous  to 
the  fiat  under  this  section  of  the  Libel  Act,  1881.     If  this  be 
so,  and  the  order  of  the  Court  must  be  followed  by  the  fiat  of 
the  Public  Prosecutor,  it  must  have  been  intended  by  the  Legis- 
lature either  that  the   Public   Prosecutor  should  agree,  as,   of 
course,  with  the  court,  and  allow  the  proceedings  to  be  continued, 
or  that  he  should  differ  from  the  Court  and  prohibit  the  prosecu- 
tion.    In  the  one  case  the  protection  afforded  by  his  fiat  would 
be  illusory;    in  the  other  he  would  be  called   on  (upon  what 
materials  does  not  appear)  to  exercise  the  functions  of  a  court  of 
final  appeal  from  the  order  of  the  Queen's  Bench.     I  cannot,  in 
the  absence   of   apt   and   decisive   language  for  the    purpose, 
suppose  that  any  such  result  was  intended.     It  seems  to  me  so 
unreasonable  that  I  am  bound,  if  it  be  possible  without  violence 
to  the  language  of  the  section,  to  find  some  other  meaning  for  its 
provisions.     I  think  that  the  proceedings  contemplated  by  sect.  3 
do  not  include  a  criminal  information.     What  was  meant  seems 
to  me  to  have  been  a  prosecution  in  the  ordinary  sense  of  the 
term,  viz.,  "  criminal  charge  made  before  a  magistrate  or  a  grand 
jury,"  and  not  the  extraordinary  proceedings  by  way  of  criminal 
information.     The  language  of  sect.  6  is  strongly  confirmatory  of 
this  view,  for  by  that  every  libel  shall  be  deemed  to  be  an  offence 
within  the  Vexatious  Indictments  Act.     It  may  not  be  easy  to 
bring  the  precise  terms  of  this  enactment  into  harmony  with  the 
rest  of  the  Act;    and  it  is  unnecessary  to  determine  whether 
sect.  3  and  sect.  6  are  each  applicable  to  the  same  proceedings, 
so  that  the  fiat  of  the  Public  Prosecutor  and  the  order  of  a  judge 
would  be  in  some  cases  necessary  before  a  private  prosecution 
could  proceed.     But  offences  punishable  by  criminal  information 
are  clearly  not  within  the  Vexatious  Indictments  Act,  which  con- 
templates only  ordinary  criminal  proceedings ;  and  it  would  seem 
to  follow  that  such  offences  are  not  within  the  meaning  or  opera- 
tion of  sect,  3.     For  these  reasons  I  am  of  opinion  that  the  3rd 


CBIHINAL  LAW  CASES.  277 

section  does  not  apply  to  criminal  informations  filed  by  order  of        Rm. 
the  Gonrt^  and  that  this  rule  rule  must  be  discharged.  yates, 

Hawkins^  J.  delivered  judgment  to  the  contrary  effect,  that  the        

fiat  was  requisite,  and  the  information  issued  irregularly  or  188S. 
without  authority.  He  said  :  It  appears  to  me  that  the  written  ^,J[^  ,•„. 
fiat  or  allowance  of  the  Director  of  Public  Prosecutions  is  a  fomation^^ 
necessary  preliminary  to  the  commencement  of  such  criminal  Fiat  of  PubKc 
prosecutions,  which  commencement  is  when  the  rule  nisi  for  a  -^^o****^* 
criminal  information  is  applied  for.  It  seems  to  me  impossible  to 
doubt  that  a  criminal  information,  under  which  the  defendant,  if 
found  guilty,  is  liable  to  be  imprisoned  as  a  criminal,  is  not  "  a 
criminal  prosecution  "  within  the  ordinary  and  popular  sense  of 
those  words.  It  is  contended,  however,  that  the  words  must  be 
construed  as  excluding  all  criminal  informations,  and  as  extending 
only  to  other  prosecutions,  i.e.,  by  indictment  or  before  a  court  of 
summary  jurisdiction,  and  that  this  extension  is  apparent  in  the 
Act.  As  regards  informations  filed  ex  officio  by  the  Attorney- 
General,  it  cannot  be  doubted  that  they  are  excluded  from  the 
operation  of  the  Act,  for  the  general  rule  is  well  established  that 
the  rights  of  the  courts  shall  not  be  bound  or  restrained  by  any 
statute  unless  specially  named,  which  is  not  the  case  in  this 
section.  Informations  at  the  instance  of  private  individuals, 
however,  stand  upon  a  totally  different  footing,  for  they  are  not 
in  any  sense  State  prosecutions,  and  were  formerly  preferred 
without  any  check,  and  came  to  be  so  abused  that  tney  were 
restrained  by  the  Act  4  &  6  Will.  &  M.  c.  18;  but  there  was 
still  nothing  to  prevent  the  presentment  to  a  grand  jury  of  a 
bill  of  indictment,  and  it  was  found  that  this  also  was  abused ; 
and  hence  the  Vexatious  Indictments  Act,  which,  in  prosecutions 
for  certain  offences  (not  including  libel),  required  (1)  that  the 
prosecutor  should  be  bound  over  to  prosecute ;  or  (2)  that  the 
accused  should  have  been  committed  for  trial  or  put  under 
recognisances  to  appear;  or  (3)  that  the  indictment  should  be 
preferred  by  the  direction  or  with  the  consent  in  writing  of 
a  judge  or  the  Attomey-Oeneral.  But  under  that  Act  the  person 
who  preferred  a  charge  might  insist  upon  being  bound  over  to 
prosecute  in  the  event  of  a  magistrate  refusing  to  commit  the 
accused.  Bo  that  any  malicious  person  in  one  way  or  other 
could  insist  upon  his  right  to  present  a  bill  of  indictment.  This 
was  the  state  of  the  case  when  the  Act  of  1881  was  passed. 
As  to  which  it  is  beyond  all  question  that  one  great  object  of 
the  Legislature  was  to  afford  to  newspaper  proprietors  more 
protection  than  they  then  enjoyed  against  criminal  proceed- 
ings for  libels;  by  sect.  8  it  is  said  that  no  criminal 
prosecution  against  a  newspaper  for  libel  shall  be  commenced 
without  the  fiat  of  the  Public  Prosecutor;  by  sect.  5  it  is 
provided  that  a  court  of  summary  jurisdiction  may,  with  the 
consent  of  the  accused,  deal  with  the  case;  and  by  sect.  6 
the  provisions  of  the  Vexatious  Indictments  Act  are  extended 
to    prosecutions    against   newspapers    for    libel.       Now,  if  it 
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Rbo.  was  intended  to  inclnde  in  the  8rd  section  all  forms  of 
prosecutions  for  libel^  what  more  apt  and  uneqaivocal  language 
coald  ha^e  been  used  to  express  that  intention  ?  On  the  other 
1883.  hand^  if  the  Legislature  had  intended  to  exclude  criminal 
^.  ~7~: .  ^  informations  for  libel^  what  more  inapt  and  misleading  language 
formations^  could  it  have  used  to  express  that  intention  ?  Why  then  am  I 
Fiat  of  PubHc  to  come  to  the  conclusion^  sitting  judicially^  that  the  Legislature 
^^roaeaaor.  j^^^g  gj^j^  what  it  did  not  mean^  and  said  contrary  to  what  it 
intended  to  convey  ?  If  it  were  intended  that  the  enactment 
should  apply  only  to  indictments^  why  did  not  the  Legislature  say 
so?  Why  did  it  not  say  '*no  indictment  for  libel  shall  be 
preferred/'  &c.,  instead  of  saying  "  no  criminal  prosecution  ?" 
It  is  argued  that  by  including  criminal  informations  in  the 
enactment^  the  effect  will  be  to  give  the  Public  Prosecutor  a 
control  over  the  Court  of  Queen's  Bench^  and  to  interfere  with 
its  prerogative  and  jurisdiction.  But  I  think  no  such  conse- 
quence would  follow  from  such  a  construction  of  the  enactment. 
The  result  would  be  to  vest  in  the  Public  Prosecutor^  who  is 
presumed  to  be  not  only  a  good  lawyer,  but  also  a  man  of 
experience  and  knowledge  of  the  world,  to  say  whether 
under  all  the  circumstances  a  newspaper  proprietor  ought  to 
be  criminally  proseeuted  for  libel;  and  I  can  imagine  many 
cases  in  which  that  power  might  usefully  be  exercised — 
cases  in  which  (even  though  strictly  in  a  legal  sense  there 
may  have  been  a  libel)  irretrievable  mischief  and  injustice 
might  be  done  by  the  first  step  in  a  prosecution,  whether  by 
indictment  or  application  to  a  magistrate,  or  application  for  a 
criminal  information.  .  .  .  But  though  the  Public  Prosecutor 
has  the  power  to  grant  or  refuse  his  fiat,  he  has  no  power  if  he 
grant  it  to  direct  in  what  form  the  prosecution  shall  be  instituted. 
On  the  other  hand,  the  Court  of  Queen's  Bench  has  not,  and  never 
had,  the  power  to  put  a  veto  upon  a  prosecution,  but  it  had,  and 
has,  the  power  under  the  Act  of  4  Will.  &  Mary  to  refuse  or 
allow  it  to  be  instituted  in  the  form  of  a  criminal  information ;  and 
it  does  constantly  so  refuse  in  cases  which,  though  justifying  the 
application  of  the  criminal  law,  can  be  equally  well  dealt  with 
by  a  grand  jury  on  an  indictment.  The  distinction  between  the 
power  of  the  Public  Prosecutor  and  that  of  the  Court  of  Queen's 
Bench  is  obvious,  and  I  see  no  reason  why  the  two  powers  should 
not  exist  harmoniously  together,  the  Pubuc  Prosecutor  determin- 
ing in  the  first  instance  whether  a  criminal  prosecution  is 
expedient  or  s&ould  be  allowed,  the  Court  determining  whether 
to  prevent  the  use  of  a  criminal  information  or  to  leave  the  prose- 
cutor to  his  ordinary  remedy.  These  jurisdictions  could  never 
clash,  for  the  jurisdiction  of  the  Public  Prosecutor  must  neces- 
sarily have  ceased  before  that  of  the  Queen's  Bench  came  into 
existence  or  operation.  But  the  reason  urged  for  excluding 
informations  from  the  operation  of  the  section  would  also  apply  to 
an  indictment  preferred  by  order  of  a  judge  or  the  fiat  of  the 
Attorney-General  under  the  Vexatious  Indictments  Act.     And- 
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yet  that  some  indictments  are  within  the  operation  of  the  enact-        Bao. 
ment  is  clear,  or  it  would  have  no  operation  at  all.  It  is  impossible       y^m. 

to  snppose  that  the  Legislature  intended  that  no  restraint  should        

be  pat  npon  a  vindictive  unreasonable  proseoutor,  who  insisted  1^88. 
upon  his  being  bound  over  to  prosecute,  notwithstanding  the  Criminal  in- 
ref asal  of  the  magistrate  to  commit  or  of  a  judge  to  allow  a  jormaHona^ 
prosecution  to  be  instituted.  To  extend  the  exception  to  in-  ^*gj^/^  PubUc 
dictments  by  order  of  a  judge  or  the  Attorney-General  as  well  as  ^^■^•*<^**'^* 
to  criminal  informations,  would  practically  confine  the  3rd  section 
to  proceedings  before  a  magistrate  preliminary  to  an  indictment ; 
and  if  such  was  the  meaning  of  the  Legislature  how  easy  it  would 
have  been  to  express  it.  I  cannot  think  that  the  Legislature 
intended  the  language  of  the  3rd  section  to  be  construed  in  any 
other  than  its  popular  sense  and  so  as  to  comprehend  every 
criminal  prosecution ;  that  is,  that  it  intended  what  it  said.  We 
have  only  to  construe  the  language  used  by  the  Legislature ;  and, 
even  if  satisfied  that  it  was  defective,  we  could  not  amend  it.  For 
the  reasons  I  have  stated  I  am  of  opinion  that  this  information 
ought  to  be  quashed.  In  the  course  of  the  discussion  I  have 
entertained  some  doubt  whether  the  omission  to  obtain  the  fiat 
of  the  Public  Prosecutor  was  a  mere  irregularity  in  procedure 
capable  of  being  waived  by  omitting  to  take  the  objection  at  the 
proper  time — viz.,  in  showing  cause  against  the  rule  nm,  or 
whether  the  objection  goes  to  the  jurisdiction  of  the  Court.  Our 
refusal  to  quash  the  information  on  motion  will  not  prevent  the 
defendant  from  raising  the  whole  question  in  such  a  form  as  he 
may  be  advised,  either  by  plea  to  the  jurisdiction,  or  by  assigning 
error  in  fact,  if  the  judgment  on  the  information  should  be  given 
against  him. 

FiXLD,  J.  delivered  judgment  to  the  contrary  effect,  and  in 
accordance  with  that  of  Mathew,  J. — ^that  is,  that  the  fiat  was 
not  necessary,  and  that  the  information  must  stand.  The  words 
of  the  enactment,  he  said,  are  large  enough  in  the  widest  sense 
to  include  criminsJ  informations,  but  it  does  not  necessarily  follow 
that  the  words  are  to  be  taken  in  that  sense.  For  it  is  quite 
clear  that  they  are  not  to  be  taken  to  include  criminal 
informations  filed  ex  officio.  What,  then,  is  the  limitation  to  be 
put  upon  the  words  ?  Are  they  to  be  ts^en  as  only  excluding 
ex  officio  informations,  or  is  there  to  be  a  further  limitation  ? 
The  question  is  not  one  easy  to  answer,  in  consequence  of  the  use 
by  the  Legislature  of  popular  language  instead  of  precise  words. 
The  great  thing  is  to  see  what  was  the  state  of  the  law  as  to 
prosecutions  for  libel,  and  what  were  the  mischiefs  of  such  pro- 
ceedings which  the  Legislature  intended  to  prevent.  The 
ordinary  remedy  was  by  indictment,  which  it  was  competent  to 
any  person  to  prefer  without  any  preliminary  proceeding.  And 
even  the  preliminary  proceeding  might  be  made  use  of  by  an 
irresponsible  prosecutor  for  the  purpose  of  vexation,  and  entailed 
expense.  Then  there  was  the  proceeding  by  way  of  criminal 
information,  which  as  to  private  prosecutors  was  abused,  and  was 
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Bao.       restrained  by  the  Act  of  4  &  6  Will.  &  M.  c.  18,  under  which 
-.^  such   informations   must  be   allowed  in  open  court.     A  more 

complete  protection  to  the  subject  against  vexatious  prosecutions 

1888.        cannot  be  conceived.     Now,  whatever  uncertainty  may  exist  as 
., .  "T^  .      to  the  operation  of  the  3rd  section  of  the  present  Act,  it  is  clear 
/ofwiaft'oiw—  ^^^  of  necessity  it   applies  to  summary  proceedings  for  libel. 
Fiat  of  Public  Then  as  to  indictments  for  libel,  the  6th  section  of  this  Act 
Pi-oaecutnr,    extends  the  Vexatious  Indictments  Act,  which,  if  the  magistrate 
does  not  commit,  requires  the  direction  of  the  Attorney- General 
or  the  order  of  a  judge,  and  it  seems  to  me  that  it  could  not  have 
been  intended  that  the  fiat  of  the  Director  should  also  be  required. 
And  I  am  of  opinion  that  the  words  of  the  3rd   section   are 
satisfied  by  their  being  applicable  to  summary  proceedings  for 
libel,  and  that  they  do  not  extend  to  indictments  or  criminal 
informations  for  libel.     It  is  admitted  that  ex  ofido  informations 
are  not  included,  because  it  cannot  be  supposed  to  have  been 
intended  that  the  direction  of  the  Attorney-General  should  be 
subordinated  to  that  of  the  Director  of  Public  Prosecutions.    But 
that  ground  of  exclusion  leads  to  the  conclusion  that  the  dis- 
cretion of  the  Queen's  Bench,  the  highest  criminal  court  in  the 
realm,  is  not  intended  to  be  subordinated  to  that  of  an  inferior 
officer.     If  the  enactment  applies  to  criminal  informations,  it  is 
very  uncertain  when  a  prosecution  by  criminal  information  is 
'' commenced.^'      Is   it  when  the  rule  nisi  is    applied  for  or 
obtained,  or  when  the  information  is  filed  ?    If  the  filing  the 
information  is  the  commencement,  then  the  order  of  this  court 
that  it  may  be  filed  is  liable  to  be  rescinded  and  amended  by 
the  Director  of    Public    Prosecutions  —  a   view,    however,    so 
unreasonable  that  it  was  not  attempted  to  maintain  it.     But  if 
the  motion,  or  the  rule  nisi,  is  the  commencement,  then  is  the 
discretion  of  the  court  to  be  subordinate  to  that  of  the  Director 
of  Prosecutions  ?     Or  is  the  Director  to  be  asked  to  give  leave  to 
the  applicant  to  apply  to  this  court  for  leave  to  file  an  information  ? 
Surely  the  discretion  of  this  court  in  granting  or  refusing  the 
information  is  a  sufficient  safeguard  against  all  mischiefs  ?     The 
application  will  be  successful,  or  it  will  not  be  so.     If  it  would 
be  successful,  then  the  application  ought  not  to  be  prevented ; 
if  it  would  not  be,  then  it  is  unnecessary  to  apply  to  the  Director. 
In  my  judgment,  therefore,  the  words  of  this  section  are  not 
sufficient  to  include  criminal  informations   against  newspapers 
for  libel,  and,  therefore,  this  application  to  quash  the  information 
should  be  dismissed. 

Denman,  J.  delivered  judgment  to  the  same  effect.  At  first 
sight  criminal  informations  would  seem  to  come  under  the  enact- 
ment. The  terms  of  the  section  are  quite  general — "  no  criminal 
prosecution ;''  and  criminal  informations  are  clearly  a  kind  of 
criminal  prosecution,  and  I  should  say  that  the  criminal  informa- 
tion, if  tlus  section  includes  it,  would  be  commenced,  at  the  latest, 
when  the  information  was  filed.  But,  notwithstanding  the 
apparent  ease  and  simplicity  of  this  solution  of  the  case,  I  have. 
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npon  consideration  of  the  whole  of  the  Act^  and  of  the  Acts        Rm. 
referred  to,  come  to  the  conclusion  that  the  section  does  not       yJJ^ 

apply  to  criminal  informations  at  all,  and  that  it  must  be  referred        

to  proceedings  by  indictment,  or  before  a  magistrate,  either  with        1888. 
a  view  to  indictment  or  summary  conviction.     The  Act  4  &  5    /%.JZII.-« 
Yvill.  &  M.  c.  lo,  was  m  existence,  and  could  not  have  escaped  the  formations^ 
attention  of  the  Legislature.     The  object  was  to  prevent  the  -^Jj^®/  P^*^^ 
abuses   which   had  arisen  from   the   ease  with  which  criminal     ^^wctitor. 
informations  had  been  obtained,  and  the  main  provision  is  that 
such  informations  shall  not  be  filed  without  express  order  of  the 
court.     Nothing  could  be  more  improbable  than  that  the  Legis- 
lature should  have  intended  that  either  before  or  after  applying 
to  the  court  for  the  order,  a  party  complaining  of  a  libel  in  a 
newspaper  should  be  required  to  obtain  the  fiat  or  allowance  of 
any  individual.     The  true  question,  however  is,  has  the  Legis- 
lature so  enacted  ?     I  am  of  opinion  that  it  has  not.     I  think 
that  the  words  of  sect.  S  do  not,  when  read  with  the  rest  of  the 
Act,  show  an  intention  to  include,  nor  do  include  criminal  in- 
formations.    They  are,  no  doubt,  large  enough  to  include  them ; 
but,  in  the  construction  of  statutes,  though  where  the  words  are 
clear  and  capable  only  of  one  construction  it  must  be  adopted, 
yet  it  is   the  duty  of  the  court  to  call  to  its  aid  the   other 
provisions  of  the  Act,  or  of  statutes  referred  to  in  it,  and  to 
nave  regard  to  the  state  of  the  law  at  the  time  of  the  enact- 
ment in  order  to  form  its  judgment  as  to  the  real  intention  of 
the  Legislature,  and  the  true  meaning  of  the  language  used. 
Bometimes  what  Lord  Gottenham  called  **  flexible  expressions''  are 
used,  and  in  such  cases,  when  a  question  arises  as  to  their  effect, 
such  assistance  is  valuable.     There  is,  moreover,  a  presumption 
against  any  intention  to  oust  or  restrict  the  jurisdiction  of  the 
Supreme  Court,  except  where  such  intention  is  clearly  shown. 
Now,  admitting  that  a  criminal  information  in  ordinary  parlance, 
and  even  in  ordinary  legal  parlance,  is  a  kind  of ''  criminal  prose- 
cution,''  I  am  of  opinion  that,  applying  the   principles   above 
referred  to,  it  is  not  a  criminal  prosecution  within  the  meaning 
of  those  words  as  n^ed  in  this  enactment.     The  Act  does  not 
refer  only  to   criminal  prosecutions,  but  the  following   clauses 
refer  to  proceedings  before  magistrates,  which  are  certainly  the 
commencement  of  criminal  prosecutions.     It  seems  to  me  that 
there  is  no  more  reason  for  saying  these  are  what  the  Act  refers 
to  than  that  the  general  words  '^  criminal  prosecutions  "  include 
this  peculiar  kind  of  criminal  prosecution  already  fenced  and 
guarded  by  statute.     There  is  indeed  one  provision  in  the  Act 
which  woidd,  I  think,  apply  to  criminal  informations,  viz.,  that  in 
sect.   15,  ^ich  provides  that  copies  from   registers  of  news- 
paper proprietors  shall    be   evidence  in   all    proceedings    civil 
or  criminal.     But  looking  to  the  words  of  sect.  3,  ''that  no 
criminal    prosecution    shall    be   commenced,"   can  it   be    sup- 
posed   that   these   prohibitory    words  were   intended    to    pro- 
hibit a  person  from  doing,  or  from  having  done  for  him  by  the 
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Baa.        Master  of  the  Crown  Office^  that  which  he  has  no  power  to  do 
y  *^'  antil  he  has  obtained  a  rule  for  an  order  of  the  coart  that  an  in- 

'       formation  shoald  be  filed  ?     Or  that  if  the  mere  notice  of  the 

1888.  rule  or  any  intermediate  stage  of  the  proceedings  before  the 
CHjTw  '  -  ^^^^S  ^®  looked  upon  as  the  commencement  of  the  proseou- 
formaiions-^  ^ion^  Can  it  be  supposed  that  the  Legislature  intended  that  the 
ticuof  Public  Director  of  Public  Prosecutions  should  have  the  power  of  vetoing 
Bosecutor,  ^^^  application  to  a  court  invested  with  full  power  and  discre- 
tion to  decide  whether  an  information  shall  be  filed?  Either 
supposition  seems  to  be  wholly  inadmissible.  But^  further^ 
the  words  of  the  section^  '^Ko  criminal  prosecution  shall  be 
commenced  without  the  fiat  or  allowance  of  the  Director  of 
Public  Prosecutions/'  seem  to  me  to  be  very  inaccurate  language 
as  applied  to  the  case  of  a  criminal  information,  and  equally  so 
whether  the  commencement  of  the  prosecution  be  the  filing  of 
the  information  or  any  anterior  proceeding.  In  the  former  case 
the  statute  gives  the  Director  no  power  to  "fiaf  or  '^  allow  ; '' 
he  cannot  e£fectiv€ly  '^  allow  '^  it  without  the  sanction  of  the 
court ;  he  cannot  say  let  it  be  done,  for,  whatever  he  may  write, 
the  Queen's  Bench  is  not  bound  to  order  an  information  to  be 
filed.  On  the  other  hand,  if  the  motion  or  any  subsequent 
document  prior  to  the  filing  be  considered  as  "  the  commence- 
ment'' of  the  prosecution,  then  the  words  ^' fiat  or  allowance" 
are  equally  out  of  place.  The  subsequent  sections  relate  to 
proceedings  before  magistrates,  and  are  wholly  inapplicable  to 
criminal  informations.  The  words  of  sect.  6  are  difficult  to 
construe,  but  I  can  put  no  construction  upon  them  which  is  not 
inconsistent  with  the  contention  on  the  part  of  the  defendant.  I 
cannot  resist  the  conclusion  that  sect.  3  of  the  Act  was  never 
intended  to  apply  to  criminal  informations,  and  that  the  words 
"  criminal  prosecution  "  do  not,  according  to  their  true  interpre- 
tation, include  criminal  informations  or  proceedings  to  obtain 
such  informations ;  but  that  they  are  confined  to  the  kinds  of 
prosecution  contemplated  by  sects.  4,  5,  and  6,  and  the  Actfl 
therein  referred  to,  especially  the  Vexatious  Indictments  Act. 

Lord  CoLEKJDG£,  L.C.J,  delivered  his  judgment  in  favour  of 
the  contrary  conclusion — that  which  had  been  arrived  at  by  Mr. 
Justice  Hawkins — ^that  the  fiat  was  required,  and  that  the  in- 
formation, therefore,  ought  to  be  set  aside.  The  Act,  he  said,  is 
an  Act  in  favour  of  newspaper  proprietors ;  it  is  designed  to 
make  criminal  prosecutions  against  them  more  difficult,  because 
Parliament  was  of  opinion  that  they  required  greater  protection. 
Now,  at  the  time  of  the  passing  of  the  Act,  one  of  the  most 
ordinary  modes  of  proceeding  against  newspaper  proprietors  was 
filing  a  criminal  information  against  them.  And  it  will  be  found 
that  in  the  great  majority  of  cases  criminal  informations  were 
filed  against  newspapers.  And  to  suppose  that  an  Act  passed  to 
relieve  newspaper  proprietors,  and  to  extend  them  protection  by 
increasing  the  difficulties  in  the  way  of  criminal  prosecutions 
against  them,  was  not  intended   to   include  the  most  ordinary 
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mode  of  criminal  prosecution  againsfc  newapapera  for  libel^  is  a        Hm. 
conclasion  which   I   mast  say  imposes  an  oniLS  on  those  who       ^  'V^ 

maintain  it.     That  the   words  of  the   Act^  though  apparently        ' 

clear,  are  not  so  clear  as  they  appear,  and  afford  ground  for  1888. 
grave  argument,  is  shown  by  the  conclusion  at  which  the  majority  ^.  T^  ^.^^ 
of  the  Court  have  arrived.  In  one  class  of  cases,  no  doubt,  formations'- 
criminal  informations  are  beyond  the  scope  of  the  enactment —  hat  of  PubUc 
that  is,  informations  filed  ex  officio.  It  is  plain  that  the  enact-  Prosecutor. 
ment  cannot  be  intended  to  apply  to  such  informations,  for  they 
are  filed  by  the  Attomey-Oeneral  himself,  and  in  Ireland  he  is 
to  give  the  fiat,  and  in  England  the  Director  of  Public  Prosecu- 
tions, who  is  his  subordinate  officer.  It  would  be  absurd,  there- 
fore, to  suppose  that  in  ex  officio  informations  the  fiat  is  required, 
and  as  it  would  be  absurd,  it  follows  that  Buch  informations  are 
not  to  be  understood  to  be  within  the  general  words  of  the  clause. 
But  I  have  the  greatest  possible  objection  to  interpret  the  plain 
words  of  an  Act  to  exclude  something  that  they  clearly  include, 
or  to  include  something  they  plainly  exclude.  If  to  plain  words 
a  plain  sense  and  meaning  can  be  given,  it  appears  to  me  to  be 
the  duty  of  courts  of  justice  to  give  them  that  plain  sense  and 
meaning.  After  giving  some  instances  by  way  of  illustration, 
his  Lordship  proceeded  to  draw  the  conclusion  that  unless  where 
it  led  to  any  absurdity,  the  plain  meaning  of  the  words  in  an 
Act  of  Parliament  should  be  followed.  Now  in  this  case  the 
Legislature  had  said  that  no  criminal  prosecution  for  libel  shall 
be  commenced  without  the  fiat  of  the  Director.  At  the  time  of 
the  passing  of  the  Act  the  proceeding  by  criminal  information 
against  newspapers  for  libel  was  extremely  common.  It  was  a 
very  common  mode  of  putting  the  law  of  libel  in  force  against 
newspaper  proprietors,  and  it  is  difficult  to  suppose  that  the 
Legislature  when  it  passed  the  Act  could  have  been  ignorant  of 
this.  The  House  of  Commons  had  now  many  lawyers  in  it,  and 
it  is  incredible  that  the  House  could  have  intended  to  exclude 
from  the  operation  of  the  Act  the  most  common  mode  of  prose- 
cuting newspapers  for  libel.  I,  therefore,  think  that  (unless  the 
arguments  to  the  contrary  are  exceedingly  strong)  the  words 
^'  criminal  prosecutions  ^'  must  be  taken  to  include  criminal  infor- 
mations against  newspaper  proprietors  for  libel.  The  chief 
argument  against  that  conclusion  is  that  criminal  informations 
are  granted  by  "  the  express  order  of  the  court,^^  and  that  to 
require  the  fiat  of  the  Director  for  an  application  to  the  court  for 
leave  to  file  an  information  is  to  restram  the  jurisdiction  of  the 
Queen's  Bench.  But  I  think  that  no  such  conclusion  is  to  be 
arrived  at.  It  seems  to  me  that  to  say  that  there  must  be  the  fiat 
of  the  Director  before  preferring  an  indictment  or  applying  for  an 
information  is  not  fettering  the  discretion  or  restraining  the  juris- 
diction of  the  court,  being  a  mere  condition  precedent  to  the  appli- 
cation for  its  exercise.  The  Act  4  &  5  Will.  &  M.  c.  18,  restrained 
the  exercise  of  the  jurisdiction  of  the  court  by  criminal  informa- 
tion, which  could  only  be  allowed  to  private  parties  on  motion 
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Rwj.        and  by  express  order  of  the  court.     It  seems  to  me  that  the  present 
YATB8.       ©nactment  can  no  more  be  said  to  be  a  restraint  of  jurisdiction  than 

any  other  condition  precedent  to  its  exercise.  Besides^  the  Director 

1888.        of  Prosecutions  hc^  at  his  disposal  modes  of  inquiry  not  at  the 
/xjIT^i '      disposal  of  the  court.     For  the  CTantin&r  of  the  rule  nisi  for  a 
formaium^-^  crimmal  mformation  is  on  an  ex  parte  application^  and  on  hearing 
tiat  of  PuhKc  only  one  side ;  whereas  the  Director,  assuming  him  to  act  with 
Prosecutor,    discretion,  has  the  power  of  making  inquiries  before  he  allows 
the  court  to  be  applied  to  for  a  criminal  information.     And  to 
require  his  leave  to  apply  to  the  court  is  not  at  all  to  interfere 
with  the  exercise  of  its  jurisdiction,  and  in  many  cases  notwith- 
standing the  leave  to  apply,  the  court  would  refuse  the  rule.     It 
seems   to   me   that    a  criminal  prosecution    by   information   is 
commenced  when  the  first  step  is  taken  by  the  application  for  it, 
and  that  to  require  the  leave  of  the  Director  to  apply  for  it  is  not 
to  interfere  with  the  jurisdiction  of  the  court.     For  these  reasons, 
though  it  cannot  be  said  that — ^as  the  opposite  view  is  supported 
by  several  of  my  brethren — the  question  is  free  from  doubt,  yet 
I  have  come  without  hesitation  to  the  conclusion  that  the  fiat  was 
necessary,  and  that,  therefore,  this  rule  to  quash  the  information 
ought  to  be  made  absolute ;  but  as  the  majority  of  the  Court  are 
of  a  different  opinion  it  must  be  discharged. 

Rule  discharged. 
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Saturday,  Jtme  2. 

(Before  Lord  Coleridgb,  L.C.J.,  Pollock,  B.,  Lopbs,  Manisty, 

and  Stephen,  JJ.) 

Reg.  v.  Thomas  Jones,  (a) 

Bigamy — Cohabitation — Contintiance  of  cohabitation  doubtfulr^ 

Presumption  of  law. 

It  wa£  proved  that  the  prisoner  and  his  wife  were  ma/rried  in  1865, 
and  that  they  lived  together  after  marriage,  hut  how  long  did 
not  appear.  There  was  no  eiridence  of  separation  or  when  they 
last  saw  each  other.  In  1882  the  prisoner  married  a  second 
time,  and  was  indicted  for  and  convicted  of  bigamy. 

Held,  that  there  was  no  evidence  to  displace  the  presumption 
arising  on  this  state  of  facts  that  the  first  wife  was  Uvvng  at  the 
date  of  the  second  marriage. 

/^ASE  stated  for  the  opinion  of  this  Court  by  Stephen,  J. 

Thomas  Jones  was  convicted  before  me  at  the  last  Stafford 
Assizes  on  a  charge  of  bigamy. 

(a)  Reported  by  John  Thompson,  Enq.,  Barrister-at-Liaw. 
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It  was  proved  that  he  was  married  to   Winifred  Doddsj  on        Riow 
the  13th  day  of  March^   1865,  and  that  he  went  through  the       j^^ 

ceremony  of  marriage  with  Phoebe  Jones  on  the   11th  day  of        

September,  1882,  Dodds  being  then  alive.  1B88. 

One  witness   said  that  the  prisoner  and  his  wife  had  lived  ^^^nw^iVe- 
together  after  marriage,  bat  how  long  she  did  not  not  iinow.  g„j^tum  of  tha 
There  was  no  evidence  at  all  as  to  their  having  ever  separated,  or     wife  fmng 
as  to  when,  if  separated,  they  last  saw  each  other.  ^^ 

In  Beg.  v.  Ourgerwen  (L.  Rep.  1  C.  0.  R.  1 ;  10  Cox  C.  0.  152) 
it  was  proved  that  the  prisoner  and  his  wife  had  lived  apart  for 
many  years  before  the  second  marriage,  and  it  was  held  that  in  that 
state  of  facts  the  prosecution  were  bound  to  prove  that  the 
prisoner  had  known  that  his  wife  was  alive  within  seven  years  of 
the  second  marriage.  As  there  was  no  proof  that  Jones  and  his 
wife  had  ever  separated,  I  thought  that  Beg.  v.  Ourgerwen  did 
not  apply,  and  directed  the  jury  to  convict  the  prisoner  if  they 
believed  he  had  married  a  second  time  in  his  wife's  lifetime. 

He  was  found  guilty,  and  I  sentenced  him  to  two  months' 
imprisonment  and  hard  labour,  but  suspended  the  execution  of 
the  sentence  and  committed  him  in  default  of  bail  till  this  case 
should  be  determined. 

The  question  for  the  Court  is,  whether,  in  these  circumstances, 
I  ought  to  have  directed  an  acquittal. 

J.  F.  Stbfhbn. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  GoLBBiDGB,  L.C.J. — We  are  all  of  opinion  that  this  con- 
viction should  be  affirmed.  The  prisoner  married  his  first  wife 
in  1865,  and  it  was  proved  that  the  prisoner  and  his  wife  lived 
together  after  the  marriage,  but  how  long  they  lived  together 
did  not  appear,  and  there  the  matter  was  left.  There  was  no 
evidence  to  show  that  they  had  ever  been  separated  or  when  they 
last  saw  each  other.  There  is  nothing,  therefore,  stated  in  the 
case  to  displace  the  presumption  that  the  first  wife  was  still  alive, 
created  by  the  affirmative  evidence  that  they  had  lived  together 
as  married  husband  and  wife.  In  Beg.  v.  Ourgerwen  (L.  Rep. 
1  G.  G.  1 ;  10  Cox  C.  C.  152)  it  was  proved  that  the  prisoner  and 
his  wife  had  lived  apart  for  seven  years  preceding  the  second 
marriage,  and  it  was  held  that  it  was  incumbent  on  the  prosecu- 
tion to  show  that  during  that  time  the  prisoner  was  aware  of  her 
existence.  In  the  present  case  there  was  no  such  evidence 
forthcoming,  and,  therefore,  a  state  of  things  once  set  up  must 
be  presumed  to  continue  unless  there  is  evidence  to  displace 
that  presumption.  Here  there  was  no  evidence  to  displace  the 
presumption  arising  from  the  original  state  of  things  that  the 
second  marriage  took  place  in  the  lifetime  of  the  first  wife. 
The  conviction  was  perfectly  right  and  must  be  affirmed. 

The  rest  of  the  Court  concurring, 

Oonvidion  affi/rmed. 
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CROWN  CASES  RESERVED. 

Saturday,  June  2. 

(Before  Lord  CoLBRroGB,  L.C.  J.,  Pollock,  B.,  Manisty,  Lopbs, 

and  Stephen,  JJ.) 

Rxa.  V.  Thomas  Lowe,  (a) 

Evidence — Bankruptcy — Notices  in  the  London  Gazette — Cuttings 

from  the  Oajzette, 

A  petition  in  hanh*uptcy  having  been  presented  against  the 
prisoner  in  the  D,  County  Court,  the  Court  made  an  order  that 
the  publication  of  a  notice  of  the  petition  in  the  London  Gazette 
should  be  deemed  service  of  the  petition  on  the  prison,er.  The 
prisoner  did  not  appear  according  to  this  notice,  and  there  was 
no  evidence  that  it  had  come  to  his  knowledge.  The  prisoner 
was  adjudicated  bankrupt  in  his  absence,  and  divers  proceedings 
in  the  bankruptcy  took  place.  Subsequently  thereto  the  prisoner 
was  arrested,  and  afterwards  examined  in  court  touching  his 
affairs  by  the  trustee  in  the  bankruptcy,  and  the  result  wa^  that 
he  was  indicted  and  convicted  for  various  offences  under  the 
Bankruptcy  Act.  On  the  trial,  in  proof  of  the  publication  of 
the  order  of  the  County  Court  in  the  Oaaette,  the  file  of  the  pro- 
ceedings in  the  Bankruptcy  Court  was  produced,  containing  a 
cutting  from  tlie  Gazette  of  tlie  advertisement  of  the  order  of  the 
County  Court  and  notice  to  appear. 

Held,  that  this  cutting  from  the  Gazette  was  improperly  received 
as  evidence  of  the  publication  of  the  notice  in  the  London  Gazette, 
and  that  the  conviction  could  not  be  sustained. 

CASE  stated  by  the  Chairman  of  the  Qaarter  Sessions  for  the 
county  of  Derby,  held  at  Derby  on  the  3rd  day  of  April, 
1883. 

The  prisoner  was  indicted  at  the  above  sessions  under  the  Ist, 
2nd,  and  3rd  sub-sections  of  the  11th  section  of  the  Debtors  Act, 
1869. 

1.  For  that  he,  being  duly  adjudged  a  bankrupt,  did  not,  to 
the  best  of  his  knowledge  and  belief,  fully  and  truly  discover  to 
the  trustee  administering  his  estate  for  the  benefit  of  his 
creditors  all  his  property  real  and  personal,  and  how,  and  to 
whom,  and  for  what  consideration,  and  when  he  disposed  of  any 
part  thereof  except  such  part  as  had  been  disposed  of  in  the 
ordinary  way  of  his  trade,  or  laid  out  in  the  ordinary  expenses  of 
his  family. 

(a)  Beported  by  Jobh  TsoiiPSOif,  Esq.,  Barrister-at-Law, 
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2.  And  that  he  did  not  deliver  np  to  such  trustee^  or  as  he  Bjbo. 
directed^  all  such  part  of  his  real  and  personal  property  as  was  tJJ^b. 

in  his  custody  or  under  his  control^  or  which  he  was  required  by        

law  to  deliver  up.  1888. 

3.  And  that  he  did  not  deliver  up  to  such  trustee,  or  as  he  v^^^ 
directed,  all  books,  documents,  and  papers  in  his  custody  or  Landim 
under  his  control  relating  to  his  property  or  affairs.  Gazette, 

The  following  facts  were  proved  at  the  trial : — 

Early  in  January,  1874,  the  prisoner  (who  was  a  trader  at 
Chesterfield)  sold  his  effects  by  auction,  received  the  proceeds  of 
the  sale,  and  immediately  left  the  neighbourhood,  without  paying 
his  debts  or  disclosing  tus  address. 

A  petition  in  bankruptcy  was  presented  against  him  on  the 
26th  day  of  January,  1874,  in  the  County  Court  of  Derbyshire, 
held  at  Chesterfield. 

On  the  25th  day  of  March,  1874,  the  County  Court  made  an 
order  that  the  publication  of^a  notice  of  the  petition  in  the 
London  Quzette  should  be  deemed  service  of  the  petition  on  the 
prisoner,  (a) 

On  the  file  of  the  bankruptcy  proceedings  under  the  seal  of 
the  County  Court  produced  at  the  trial  was  an  entire  page  of  a 
printed  document,  headed  *^  London  Oazette,  31st  day  of  March, 
1874,^'  in  whkh  an  advertisement  occurred,  addressed  to  the 
prisoner,  giving  him  notice  of  the  petition  and  the  order  of  court 
for  substituted  service,  and  that  the  petition  would  be  heard  in 
the  said  County  Court  on  the  22nd  day  of  April,  1874,  on  which 
day  he  (the  prisoner)  was  required  to  appear,  and  if  he  should 
not,  the  County  Court  judge  might  adjudge  him  bankrupt  in  his 
absence. 

Prints  of  the  same  advertisement  appeared  also  on  the  file  of 
proceedings  with  memoranda  subscribed,  stating  that  they  had 
respectively  been  inserted  in  the  Derbyshire  Times  and  Derbyshire 
Courier  (two  newspapers  published  at  Chesterfield)  on  the  28th 
day  of  March,  1874. 

The  prisoner  did  not  appear  according  to  this  notice. 

There  was  no  evidence  that  it  had  come  to  his  knowledge. 

On  the  22nd  day  of  April,  1874,  he  was  adjudged  bankrupt. 

The  first  meeting  of  creditors  was  held  on  the  20th  day  of 
May,  1874,  when  John  Edey,  an  accountant,  was  appointed 
trustee  of  the  prisoner's  estate,  and  received  the  registrar's 
certificate  of  his  appointment. 

The  17th  day  of  June,  1874,  was  the  day  fixed  for  the  public 

(a)  By  the  Bankrnptoy  Rales,  r.  60 :  A  bankrnptoy  petition  shall  be  personally 
seryed  seven  days  before  the  day  of  its  hearing  by  delivering  to  the  debtor  a  sealed 
copy  of  the  filed  petition. 

Rnle  61 :  In  the  case  of  a  petition  the  coort  may  order  that  a  notice  according  to 
the  form  in  the  schedule  be  gazetted,  requiring  the  debtor  to  appear  at  the  hearing  of 
the  petition  on  the  day  named,  being  not  less  than  fourteen  days  after  the  publication 
of  the  notice,  and  that  such  notice  shall  be  deemed  to  be  served  on  the  debtor. 

Rule  62 :  Notice  of  the  publication  in  the  Gazette  of  the  order  of  the  court  shall  bo 
given  in  one  local  paper  according  to  the  form  in  ^e  schedule. 
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examination  of  the  prisoner  under  his  bankruptcy^  but  he  did  not 
attend^  and  his  examination  was  adjourned  sine  die. 

On  the  19th  day  of  November,  1874,  the  County  Court  ordered 
the  trustee  to  prosecute  the  prisoner  for  offences  against  sect.  11, 
sub-sects.  1,  2,  and  3,  of  the  Debtors  Act,  1869,  and  in  May, 
1875,  a  warrant  was  issued  for  the  prisoner's  apprehension  on 
those  charges. 

The  prisoner,  who  on  leaving  Chesterfield  had  passed  under 
the  assumed  name  of  John  Bosworth,  was  not  arrested  on  the 
above  charges  until  the  26th  day  of  February,  1883,  at 
Shrewsbury,  when  he  was  brought  to  Chesterfield  by  a  police 
officer,  who  read  over  to  him  the  warrant  on  which  he  was 
apprehended. 

On  the  28th  day  of  February,  1883,  while  the  prisoner  was 
still  in  custody  at  the  police  office  at  Chesterfield,  he  was 
examined  on  oath  touching  his  affidrs  by  John  Edey,  the  trustee 
(who  administered  the  oath),  and  the  prisoner's  deposition  on 
such  examination  was  reduced  into  writing  at  the  time,  and  was 
then  and  there  read  over  to  the  prisoner  and  signed  by  him. 

This  written  deposition  was  tendered  in  evidence  at  the  trial  on 
behalf  of  the  prosecutor  as  part  of  his  case. 

Two  questions  of  law  were  raised  at  the  trial  on  the  prisoner's 
behalf:  First,  that  the  page  alleged  to  be  part  of  the  London 
Oaaette  of  the  31st  day  of  March,  1874,  did  not  contain  the 
imprint  of  any  printer  or  purport  to  be  published  by  authority, 
and  therefore  should  not  be  admitted  in  eddence;  secondly,  that 
the  prisoner's  deposition  on  his  examination  by  the  trustee  on 
the  28th  day  of  February,  1883,  should  not  be  admitted  in 
evidence  because  the  trustee  had  no  authority  to  administer  the 
oath,  or  to  examine  the  prisoner  on  the  charge  for  which  he  was 
arrested  while  he  was  in  custody  on  such  charge. 

The  Court  of  Quarter  Sessions  admitted  in  evidence  the  page 
of  the  London  Oazette  and  the  prisoner's  deposition  bearing  his 
signature. 

The  prisoner  was  convicted  and  judgment  thereupon  passed, 
and  he  was  sentenced  to  four  calendar  months'  imprisonment 
with  hard  labour,  the  Court  of  Quarter  Sessions  reserving  the 
said  questions  of  law  for  the  consideration  of  this  Honourable 
Court. 

The  prisoner  has  been  discharged  on  recognisance  of  bail 
to  appear  at  the  next  quarter  sessions  to  render  himself  in 
execution. 

If  the  page  of  the  London  Oazette  and  the  prisoner's  deposition, 
or  either  of  them,  were  wrongly  admitted  in  evidence  on  his 
trial,  then  the  conviction  was  to  be  quashed,  but  otherwise  was 
to  be  affirmed. 

T.  W.  EvA»8,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  Coleridge,  L.C.  J.— In  order  to  make  out  the  case  for  the 
prosecution,  it  was  necessary  to  show  that  a  notice  of  the  petition 
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in  bankruptcy  had   appeared   in   the  London  Oazette,  and  the         Rrc. 
prosecution  produced  only  a  cutting  of  that  part  of  the  London       j^q™ 

Odzette  which  contained  the  advertisement  of  the  notice  of  the        ' 

petition  having  been  filed  instead  of  the  entire  Gazette.     The        1883. 
Court  of  Quarter  Sessions  received  that  as  evidence  of  the  notice    ^  t"^e- 
without  anything  more^  and  assumed  that  because  it  came  from       fjondon 
the  Bankruptcy  Court,  and  was  filed  with  the  other  proceedings,      Grozette. 
it  was  all  right.     It  is  obvious  that  it  would  be  dangerous  to 
allow  cuttings  from  the  Gazette  to  be  assumed  to  be  all  that  the 
statute  requires  to  be  produced  in  evidence  of  publication  in  the 
London  Oazette.    It  seems  to  us  that  this  objection  is  fatal,  and 
that  the  cutting  from  the  Gazette  was  improperly  received,  and 
on  that  ground,  without  entering  into  the  second  objection,  we 
think  that  the  conviction  must  be  quashed. 
The  rest  of  the  Court  concurring, 

Oonmction  quashed. 


CENTRAL    CRIMINAL    COURT. 

May  8  to  15,  1882. 

(Before  Mr.  Justice  Haweins.) 

Rbo.  17.  Tbivblli,  Welhah,  Kbndbick,  Tattb&sfield,  Schneider, 
HiLLEB,  Ebney,  Gabth,  Jaoobi,  Lobenz,  and  Wbioht.  (a) 

Practice — Trial  oj  several  prisoners  jointly — Witnesses  for  defence 
— Limits  of  reply  of  counsel  for  the  prosecution. 

The  prisoners  were  indicted  for  obtaining  goods  by  false  pretences 
and  conspira4:y  to  defraud.  At  the  close  of  the  evidence  for  the 
prosecution  witnesses  were  called  for  the  defendants  Welham  and 
Schneider  only,  whose  evidence  was  applicable  to  their  respective 
cases  only,  and  did  not  affect  the  cases  of  the  othei^  defendants. 

Held,  that  the  counsel  for  the  prosecution  should  confine  his  reply 
to  the  causes  of  Welham  and  Schneider. 

THE  prisoners  were  indicted  for  unlawfully  obtaining  goods 
from  Bodega  and  Ensall,  Home,  and  other  persons,  by  false 
pretences  with  intent  to  defraud,  and  also  for  a  conspiracy  to 
defraud. 

The  indictment  contained  a  large  number  of  counts,  some 
affecting  all  the  defendants  jointly,  other  counts  affecting  some 
of  the  defendants  individually  only. 

(a)  Reported  by  JoBH  Thompson,  Esq.,  BarriBter-at-Law. 
VOL.  XV.  U 
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Rw».  Birorij  M.  Williamsy  Snagge,  and  Denman  were  counsel  for  the 

Trevblu     prosecution;    Fillom,    Levey,   O'Connor   Power,    Tatlock,   Frith, 
AND  OTHERS.   Drummond,  Cannot,  Cluer,  and  Redman  for  the  defendants. 

At  the  close  of  the  case  for  the  prosecution,  witnesses  were 

]^'        called  for  the  prisoners  Welham  and  Schneider.     The  evidence 

Practice^     given  by  them  did  not  aflTect  the  cases  of  the  other  defendants. 

Limits  of  reply      Cluer,  for  the  prisoner  Lorenz,  upon  Biron  rising  to  reply  on 

of  counsel.     )qq}xsX{  of  the  prosecution,  submitted  that  the  reply  should  be 

confined  to   the   cases   of    Welham   and    Schneider   only,   and 

cited  Beg.  v.  Hayes  (2  Moo.  &  Rob.  155)  and  Reg,  v.  Jordan 

(9Car.  &P.  118).(a) 

Hawkins,  J. — In  a  case  like  the  present,  when  eleven  defen- 
dants are  charged  in  the  same  indictment,  containing  ninety-four 
counts,  made  up  of  various  distinct  misdemeanours  alleged  to 
have  been  committed  on  different  days,  some  by  several  of  the 
defendants  jointly,  others  by  most  of  the  defendants  separately, 
I  do  not  think  that  the  calling  of  witnesses  for  one  defendant 
entitles  the  counsel  for  the  prosecution  to  a  general  reply  upon 
the  whole  case  as  against  all  the  other  defendants.  Where  in  an 
indictment  against  several  defendants  one  of  them  calls  evidence 
which  is  applicable  to  the  cases  of  all,  I  think  there  is  a  general 
right  of  reply  which  the  counsel  for  the  prosecution  must 
exercise  according  to  his  discretion.  But  where  the  evidence 
called  by  one  prisoner  does  not  affect  the  cases  of  the  others,  as 
for  instance  where  one  prisoner  calls  witnesses  to  prove  an  alihi 
for  himself  only,  and  the  evidence  of  those  witnesses  does  not 
affect  the  case  as  against  the  others,  the  reply  onght  to  be 
confined  to  the  case  of  that  one  prisoner.  So  where,  as  in  the 
present  case,  one  prisoner  is  separately  charged  in  the  same 
indictment  with  an  offence  altogether  distinct  and  unconnected 
with  the  offence  charged  against  another  or  others  of  the 
prisoners,  the  calling  of  witnesses  by  that  one  prisoner  to  rebut 
the  charge  made  against  him  does  not  entitle  the  counsel  for  the 
prosecution  to  a  general  reply  upon  the  whole  case  as  against  all 
the  prisoners.  If,  however,  from  the  witnesses  called  for  one 
prisoner  evidence  is  elicited  in  favour  of  others  indicted  with  him, 
then  I  think  the  right  to  reply  should  be  extended  to  the  cases 
of  such  other  prisoners  so  far  as  such  evidence  affects  their  cases. 

(a)  In  Reg.  v.  Wood  and  others  (vol.  88,  p.  204,  of  the  Central  Criminal  Court 
Sessions  Papers)  a  prosecution  conducted  by  the  Solicitor  to  Her  Majesty's  Treasury 
for  fraudulently  obtaining  money  by  advertising  to  lend  money,  and  thereby  obtaining 
money  from  applicants  for  loans  for  expenses  for  pretended  life  policies  as  securities, 
no  witnesses  to  fact  were  called  by  the  defendants  ;  nevertheless  the  counsel  for  the 
prosecution  was  allowed  a  general  reply,  per  Hawkins,  J.,  on  the  ground  that  the 
prosecution  was  one  really,  and  not  merely  nominally,  at  the  suit  of  the  Crown  by 
direction  of  the  law  officers  of  the  Crown.  So  in  Reg.  v.  Moriggia  (vol.  88,  p.  837, 
of  the  C.  C.  Ct.  Sessions  Papers)  a  prosecution  directed  by  the  Court  of  Bankruptcy, 
and  conducted  under  the  direction  of  the  Solicitor  of  H.M.*s  Treasury  for  unlawfully 
omitting  to  discover  property  to  trustees  in  bankruptcy,  where  no  evidence  to  fact 
was  called  by  the  defendants,  the  Common  Serjeant  allowed  the  counsel  for  the  Crown 
to  reply  generally  upon  the  whole  case. 
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THE  CENTRAL  CRIMINAL   COURT. 

June  11,  12,  13,  and  14,  1883. 

(Before  Lord  Colbbidgb,  L.O.J.,  The  Master  of  the  Rolls,  and 

Grove,  J.) 

Reg.  v.  Thomas  Gallagher,  Whitehead,  Wilson,  Ansburgh, 
CuBTiN,  AND  Bernard  Gallagher,  (a) 

Treason-Felony — 11  ^  12  Vict.  c.  12,  s.  3 — Levying  war  against 
the  Queen  to  compel  her  by  force  to  change  her  counsels — ' 
Evidence — Ovei't  act  or  deed — Oorroboration  of  accomplice. 

Secret  clubs  were  formed  in  America,  branches  of  a  society  called 
the  Fenian  Brotherhood,  whose  object  was  said  to  be  to  procure 
^' the  freedom  of  Ireland  by  force  alone."  The  prisoners, 
members  of  these  clubs,  came  to  England  provided  with  funds, 
their  intent  being  to  destroy  public  buildings  by  nitro-glycerine 
and  otJwr  explosives.  One  of  the  prisoners  appeared  to  be  the 
director  of  the  movements  of  the  others,  another  was  detected  in 
manufacturing  nitro-glycerine  in  large  quantities  at  Birming- 
ham,  a/ad  others  were  employed  in  the  removal  thereof,  when 
manufactured,  to  London  under  the  director's  superintendence. 
There  was  evidence  that  the  House  of  Commons  and  Scotland 
Yard  Office  of  the  detective  police  were  pointed  out  as  places  to 
be  destroyed,  as  well  as  that  the  nitro-glycerine  was  to  be  used 
for  destroying  other  public  buildings. 

11  ^  12  Vict.  c.  12,  8.  3  {Treason-Felony  Act) :  ''If  any  person 
shall,  within  the  United  Kingdom  or  without,  compass,  imagine, 
invent,  devise,  or  intend  to  deprive  or  depose  our  most  gracious 
Lady  the  Queen,  her  heirs  or  successors,  from  the  style,  honour^ 
or  royal  name  of  the  Imperial  Orown  of  the  United  Kingdom  or 
any  other  of  Her  Majesty's  dominions  and  countries,  or  to  levy 
war  against  Her  Majesty,  her  heirs  or  successors,  within  any 
part  of  the  United  Kingdom,  in  order  by  force  or  constraint  to 
compel  her  or  them  to  change  her  or  their  measures  or  counsels, 
or  in  order  to  put  any  force  or  constraint  upon,  or  in  order  to 
intimidate  or  overawe  both  Houses  or  either  House  of  Parliament, 
or  to  move  or  stir  any  foreigner  or  stranger  with  force  to  invade 
the  United  Kingdom  or  any  other  of  Her  Majesty's  dominions  or 
countries  under  the  obeisance  of  Her  Majesty,  her  heirs  or 
successors,  and  such  compassings,  imaginations,  inventions, 
devices,  or  intentions,  or  any  of  them,  shall  express,  utter,  or 
declare  by  publishing  any  printing,  or  writing,  07'  by  open  and 
advised  speaking,  or  by  any  overt  act  or  deed  ;  every  person  so 
offending  shall  be  guilty  of  felony,  and  being  convicted  shall  be 
liable  to  be  transported  for  life,  or  not  less  than  seven  years,  or 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

U2 
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Rao.  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 

Q    ''•  without  hard  labour." 

AND  0THBB8.   ^^^  prisoners  were  indicted  under  the  above  Act  for  compassing, 

devising,  and  intending  to  deprive  and  depose  the  Queen  from 

^^^'  the  style,  honour,  or  royal  name  of  the  Imperial  Grown  of  the 

Treason-  United  Kingdom,  for  levying  war  against  her  to  compel  her  to 

Felony-'  Overt      change  her  counsels,  and  to  intimidate  and  overawe  the  Houses 

of  Parliament. 
The  jury  were  directed  (1 .)  That  if  they  thought  that  ons  or  more  of 
the  prisoners  did  compass,  d&vise,  or  intend  to  force  the  Queen  to 
change  her  counsels  and  to  overawe  the  Houses  of  Parliament  by 
violent  measures,  directed  against  either  the  property  of  the 
Queen,  the  public  property,  or  the  lives  of  the  Queen's  subjects, 
and  not  with  the  view  of  repaying  any  private  spite  or  enmity 
against  any  particular  subjects  of  the  Queen,  it  would  be  a 
levying  of  war  against  the  Queen  within  the  meaning  of  the  first 
cownt  of  the  indictment ;  that  it  was  not  the  less  compassing  and 
intending  levying  war,  because  by  the  progress  of  science  two  or 
three  men  could  do  now  what  could  not  have  been  done  years  ago 
except  by  a  large  number  of  persons;  that  the  question  was,  was 
there  proof  that  the  prisoners  did  what  they  did  with  the  inten- 
tion of  depriving  and  deposing  the  Queen  from  the  style  of  the 
Imperial  Grown  of  the  United  Kingdom  or  with  the  intention  of 
sepa/rating  Ireland  from  the  Grown  of  England  and  establishing 
an  independent  republic. 
(2.)  That  if  what  the  prisoners  did  was  done  to  compel  Her 
Majesty,  or  her  Ministers,  by  force  to  change  the  present  con- 
stitution,  and  to  alter  the  relations  between  England  and 
Ireland,  or  even  to  set  up  a  separate  Parliament  in  Ireland, 
it  would  be  within  the  second  count  of  the  indictment. 
(3.)  That  if  what  the  prisoners  did  was  done  for  the  purpose  of 
intimidating  and  overawing  both  or  either  Houses  of  Parliament 
so  as  to  frighten  them  into  doing  what  otherwise  they  would  not 
have  done,  it  would  be  within  the  third  count. 
The  evidence  of  an  approver  may  be  acted  on  by  the  jury  if  they 
thinh  it  true,  but  the  practice  is  to  require  some  corroboration 
of  his  evidence.  It  is  not  necessary  that  he  should  be  corroborated 
in  every  particular,  for  if  so  it  would  not  be  necessary  to  call 
him  as  a  witness,  but  there  must  be  a  certain  aTniount  of  conn 
firmation  sufficient  to  satisfy  tlie  jury. 

THE  prisoners  were  charged  that  they,  within  the  United 
Kingdom  and  without,  did  compass,  devise,  and  intend  to 
deprive  and  depose  our  Most  Oracioas  Lady  the  Qaeen  from  the 
style  and  honour  or  Royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom,  and  to  levy  war  against  her,  in  order  to  compel 
her  to  change  her  measures  and  counsels,  and  in  order  to  intimi- 
date and  overawe  both  Houses  of  Parliament ;  and  such  intentions 
did  utter  and  declare  by  divers  overt  acts  and  deeds.  (See  the 
Indictment  in  the  Appendix  to  this  volume,) 
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All  the  prisoners  pleaded  "  Not  Guilty/'  Rbo. 

The  Attorney 'Oeneraly  the  Solicitor-Oeneral,  Poland,  and  jB.  8,    q^i^qhkb 
Wright,   conducted   the    prosecution   for   the   Crown;    Edward  andothsbs. 

Clarke,  Q.C.,  J.  J.  Sims,  and  H,  J.  Broun  were   counsel  for        

Thomas  Gallagher;    Bowen  Rowlands,   Q.C.,  and   Keith  Frith        ^^^; 
defended  Curtin ;  Burnie  and  Sanders  appeared  for  Ansburgh ;      Treason^ 
T.  Waite  represented  Whitehead ;  M.  W.  Mattinson  appeared  for  Felony—  Overt 
Bernard   Grallagher;    the  prisoner   Wilson   conducted   his  own        °^' 
defence. 

The  Attorney 'General  (Sir  Henry  James)^  in  opening  the 
prosecution^  said  the  charge  was  that  of  treason-felony^  which 
approached  very  closely  to  high  treason — ^the  highest  crime 
recognised  by  the  English  law.  It  was  an  offence  which,  if  not 
created,  was  controlled  and  regulated  in  modern  times.  It  did 
not  come  down  from  any  barbarous  period,  or  originate  in  any 
ancient  law  destitute  of  humanity ;  but  it  was  the  subject  of  a 
statute  passed  as  lately  as  1848  (11  &  12  Yict.  c.  12).  It  would 
be  necessary  for  him  very  generally  to  state  to  them  what,  in 
substance,  was  the  nature  of  the  charge  against  the  prisoners,  in 
order  that  they  might  be  able  to  apply  the  evidence  that 
would  be  placed  before  them,  and  be  enabled  thereby  to  deter- 
mine the  issues  raised  in  a  trial  of  that  kind.  By  the  statute 
11  &  12  Vict.  c.  12,  the  crime  of  treason- felony  was  stated  in 
this  way  : — First,  if  any  person  shall  compass — that  is,  shall 
intend  or  devise — to  depose  the  Queen  from,  or  deprive  the 
Queen  of,  the  government  of  any  portion  of  her  dominions,  he 
shall  be  guilty  of  treason-felony,  and  that  under  the  conditions 
he  had  to  mention  to  them.  Secondly,  if  any  person  shall  so 
compass,  devise,  or  intend  the  levying  war  against  the  Queen 
in  any  portion  of  her  dominions,  he  also  shall  be  guilty  of  treason- 
felony — subject  to  the  observation  that  the  mere  intention  in  the 
mind  of  a  person  so  to  do  did  not  constitute  the  crime.  They 
must  prove  the  commission  of  certain  overt  acts,  in  furtherance 
and  support  of  the  intention  —  that  was,  the  compassing  and 
devising  of  the  crime  itself.  In  order  to  support  the  charge 
against  the  prisoners  it  would  have  to  be  shown  that  every  one 
of  them,  or  at  least  those  who  were  convicted,  had  intended  and 
devised  either  to  depose  the  Queen  from  the  government  of  a 
certain  portion  of  her  dominions,  or  that  war  was  intended  to  be 
levied  against  the  Queen  for  the  purpose  of  causing  her  to  change 
her  counsels — ^that  was,  to  change  the  mode  of  government  of  a 
portion  of  her  dominions,  or  to  intimidate  or  overawe  either 
House  of  Parliament  in  the  performance  of  its  duty.  Intention 
might  be  found  in  two  ways,  either  by  direct  proof  that  there  v- 
was  such  intention  expressed,  or  they  might  prove  that  intention 
by  natural  inference  from  acts  that  the  prisoners  had  done ;  and 
thirdly — ^he  was  speaking  now  subject  to  their  Lordships^  correc- 
tion— ^by  overt  acts,  acts  which  amounted  to  overt  acts,  acts  to  be 
regarded  as  in  furtherance  of  the  intention.  He  had  only  one 
further  observation  or  explanation  to  make  to  them  as  to  the 
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Bw».        nature  of  this  charge.     The  prisoners  were  charged  with  levying 
Gauaober    ^*^  against  the  Queen.     They  must  not  understand  that  term  in 

AND  0TBSB8.  tho  usual  seuso  in  which  it  was  generally  used — that  of  an  array 
of  men  in  military  formation^  attempting  with  weapons  of  war 
to  attack   the    Queen^s  forces  or  fortresses.      The  law  put  a 
Ireaaon-     different  construction  upon  the  meaning  of  the  term  of  levying 

J^elony^  Ovtit  ^ar.  It  was  sufficient  for  the  levying  of  war  if,  by  a  force 
^^^'  destructive  of  life  or  property — a  force  discovered  by  modern 
science — it  was  attempted  to  take  the  lives  of  the  Qneen^s 
subjects  generally,  and  not  with  a  personal  or  private  object ;  if 
it  were  intended  to  destroy  property  for  an  unlawful  and  not  a 
lawful  purpose,  that  in  itself  would  be  a  sufficient  levying  of  war, 
and  it  had  been  so  determined  by  high  judicial  authority  as 
being- within  the  meaning  of  the  statute.  What  had  to  be  proved 
was  that  the  prisoners  compassed,  intended,  and  devised,  by 
force,  so  to  intimidate  or  overawe  the  Government  of  the 
country  that  a  change  should  be  made  in  that  Government,  and 
that  their  object  was  not  connected  with  any  lawful  purpose,  by 
the  means  of  obtaining  any  political  reform,  but  that  they  sought, 
by  the  use  of  unlawful  force,  to  effect  a  change  in  the  Govern- 
ment, and  that  they  were  so  acting  in  the  words  of  the  statute  to 
which  he  had  referred.  He  hoped  he  had  done  enough  to  explain 
to  them  very  generally — ^for  there  might  be  hereafter  a  more 
critical  discussion  addressed  to  their  Lordships  in  respect  to  the 
construction  of  the  statute — ^the  nature  of  the  charge  that  was 
put  before  them.  And  now  he  would  state  the  principal  facts  in 
support  of  the  charge.  He  had  first  to  direct  their  attention  to 
a  period  in  the  autumn  of  last  year.  At  that  time  the  man  whom 
he  would  call  by  the  name  of  Norman,  his  real  name  being  Lynch, 
was  working  in  a  coachbuilder^s  factory  in  New  York.  He  might 
at  once  tell  i3hem  that  Norman  was  implicated,  and  deeply  impli- 
cated, in  the  circumstances  connected  with  the  charge ;  and  he 
thought  they  would  find  that  step  by  step  the  statements  that 
Norman  would  make  to  them  would  be  corroborated  by  evidence 
in  respect  to  which  they  could  have  no  doubt.  In  August,  1882, 
this  man  was  working  in  New  York,  and  he  was  applied  to  by  a 
person  named  0^ Connor  to  join  an  organisation  called  the  Fenian 
Brotherhood,  the  object  and  purpose  of  which  was  stated  at  the 
time  to  be  the  obtaining  the  freedom  of  Ireland  "  by  force  alone.'' 
Norman  complied  with  the  request,  and  agreed  to  join  one  of 
the  different  clubs  or  schools  established,  it  was  to  be  feared, 
throughout  America,  and  certainly  established  to  the  number  of 
seven  or  eight  in  New  York  alone,  for  the  purpose  of  carrying 
out  the  objects  of  the  Fenian  Brotherhood — ^namely,  the  freedom 
of  Ireland  by  force  alone.  In  August  Norman  joined  a  club 
which  met  at  Oddfellows'-hall,  in  Second-street,  New  York.  He 
found  there  the  usual  mystery  which  prevailed  in  secret  societies. 
He  had  to  take  an  oath  which  bound  him  to  certain  obligations, 
and  among  them  that  he  was  to  obey  without  question  the  orders 
that  were  given  him  in  furtherance  of  the  objects  of  the  associa- 
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tion.     He  found  that  no  man's  name  was  known ;  that  each  was        Bm. 
known  by  a  number ;  that  there  was  an  "  Inner  Circle  "  of  men    ^    /^'^^^^ 
having  greater  power  of  giving  orders  than  others,  apparently  ^j^  othbbs. 

some  having  allotted  to  them  the  duty  of  performing  what  they        

were  ordered  to  do,  while  others  were  in  the  governing  councils       ^^ 
of  the  association.      Further  details   as   to   their  conduct  they      Treason- 
would  hear  from  Norman  himself.     They  would  find  reference  Felony^  Overt 
made  to  one  pervading  spirit  under  the  tide  of  the  "  Old  Man/'        ^'** 
a  title  that  seemed  to  have  been  given  to  O'Donovan  Bossa. 
What  was  taking  place  during  the  autumn  could  not  be  placed 
very  fully  before  them.      But  it  would  be  established  that  in 
October  and  November,  1882,  Thomas  Gallagher  was  in  London. 
He  visited  England  for  a  purpose  which  the  prosecution  could 
not,  of  course,  demonstrate  to  the  jury ;  still  the  fact  would  be 
established  that  he  was  in  London  in  October  and  November, 
and  for  a  time  sufficient  for  him  certainly  to  acquire  a  knowledge 
of  the  principal  buildings  of  the  metropolis.     With  that  state- 
ment  about   Gallagher,   he    passed   now   to    the    7th    day   of 
March    last.       The    witness    Lynch    (Norman)    on    that    day 
received  from  the  president  of  this  secret  society — a  man  named 
James  Burns — a  letter  directed  to  Thomas  Gallagher,  Manhattan 
Avenue,  Brooklyn,     On  the  8th  day  of  March  Lynch  took  the 
letter  to  Gallagher  at  his  residence  and  was  introduced  to  that 
prisoner  for  the  first  time.     He  at  once  learnt  from  Gallagher, 
who  seemed  to  be  a  moving  spirit  in  the  conspiracy,  that  he  was 
wanted  to  go  to  London,  where  he  would  learn  on  arriving  what 
he  was  required  to  do.     Lynch  was  told  that  he  could  be  back  in 
two  months,  that  he  was  to  keep  his  departure  from  New  York 
a  secret  even  from   his  family,  and  he  was  promised  that  every 
care  should  be  taken  of  his  family  while  he  was  away.     Next 
day  he  saw  Thomas  Gallagher  and  received  fifty  dollars  from  him. 
He  was  then  directed  to  take  his  ticket  for  Liverpool,  in  the 
false  name  of  Norman,  and  on  the  9th  day  of  March  he  received 
further  instructions  fr©m  Gallagher  and  more  money,  with  an 
instruction  that  he  was  to  go  to  Liverpool  first,  and  thence  to 
London,  where  he  was  to  inquire  for  Thomas  Gallagher,  at  the 
American  Exchange,  No.  449,  Strand.     It  was  a  small  circum- 
stance which  he  was  about  to  state,  and  on  which  he  did  not 
place  much  reliance.     But   at  the  time   of  his   departure  from 
New  York  Norman  received  a  box  containing   a  spring.     He 
took  it  with  him  on  board  the  vessel  on  which  he  sailed  from 
New  York  to  Liverpool,  and  on  opening  it  he  saw  the  contents 
were  of  such  a  nature  that  it  would  be  discreet  of  him  to  get 
rid  of  it,  and  he  therefore  threw  it   overboard.     Norman  sailed 
on  the  10th  day  of  March  in  a  vessel  called  the  Spain,  arriving 
at  Liverpool  on  the  20th.     He  had  been  told  to  leave  New  York 
so  hurriedly  that  he  had  only  the  clothes  which  he  wore,  and  he 

Eurchased  some  in  Liverpool.     On  Thursday,  the  22nd  day  of 
[arch,  Norman  arrived  at  Euston-square  station,  and  went  to 
Edwards's  Hotel.     Upon  Saturday,  the  24th,  he  fulfilled   the 
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Rbo.  directions  which  had  been  given  to  him  about  sending  his  address 
Galla  ^  ^^^  American  Exchange.     He  (the  Attomey-Greneral)  would 

AND  oTHEBs.   l^&ve  Normau  at  this  hotels  and  the  jury   would   recollect  the 

date^  the  24th  day  of  March.     He  left  him  as  one  of  the  agents 

^^^^'       for  the  purpose  of  carrying  out  the  intention  that  was  alleged  in 

Treason-      *^®  indictment.     He  asked  the  jury  to  consider  what  it  would  be 

Felony— Overt  necessary  to  be  done  by  these  confederates  if  they  had  the  in- 

^^^'  tention  that  was  charged  against  tbem,  and  which  they  sought 
to  carry  out.  Of  course,  if  they  used  the  destructive  agent 
nitro-glycerine,  which  could  not  be  bought  in  large  quantities  in 
the  way  of  regular  commerce,  it  would  have  to  be  manufactured. 
And  somebody,  of  course,  had  to  manufacture  it,  and  manufac- 
ture it  in  secrecy,  so  as  not  to  be  detected.  It  was  useless  for 
any  agents  to  come  to  this  country,  or  to  call  themselves,  as  such 
agents,  into  existence  until  they  had  in  their  possession,  or 
under  their  control,  the  means  of  carrying  out  their  object — 
means  which  it  was  necessary  should  be  created  before  they 
could  act.  Therefore,  the  first  thing  to  be  done  was  to  find 
some  person  who  would  prepare  for  them  that  powerful  agent,  in 
order  to  carry  out  the  action  of  force  upon  which  they  had 
determined.  Now  they  would  see  what  had  been  done  for  that 
purpose.  No  one  (*ame  from  America  until  he  knew  he  had  the 
means  in  England,  or  knew  that  the  means  were  in  preparation. 
When  that  was  known  they  at  once  sought  for  agents  to  carry 
their  object  into  effect.  Instructions,  it  would  be  remembered, 
were  given  by  Grallagher  to  Norman  on  the  7th  and  8th  days  of 
March.  Upon  the  7th  day  of  February  the  prisoner  Whitehead 
made  his  appearance  at  Birmingham  and  applied  to  a  Mr.  Dibble, 
in  Ledsam-street,  for  premises  in  which  to  carry  on  the  business 
of  a  seller  of  paints,  brushes  and  wall  paper.  While,  on  the 
part  of  the  prosecution,  they  could  give  no  detailed  account  of 
Whitehead's  previous  actions.  Whitehead  himself  gave  different 
accounts.  He  said  to  some  that  he  had  been  to  Plymouth  or 
Devonport,  and  when  he  spoke  to  those  who  knew  that  place,  he 
did  not  pursue  that  subject,  but  said  he  had  been  in  London  for 
two  years.  To  others  he  had  stated  that  he  had  lately  come 
from  America,  and  many  articles  had  been  found  upon  him 
which  seemed  to  have  been  purchased  recently  in  America  or 
New  York.  Wherever  Whitehead  came  from,  he  became  the 
tenant  of  128,  Ledsam-street,  Birmingham,  ostensibly  for  the 
sale  of  paints  and  paper,  though  it  would  be  proved  that  he  did 
little  or  no  trade  in  those  £u:ticles.  It  womd  be  proved  that 
between  the  6th  day  of  February  and  the  4th  day  of  April, 
when  circumstances  occurred  that  brought  the  transaction  to  an 
end,  he  purchased  large  quantities  of  nitric  acid,  sulphuric  acid, 
and  also  of  glycerine.  Those  three  components,  when  properly 
treated  with  some  knowledge,  which  he  thought  they  would  find 
that  the  prisoner  Whitehead  possessed,  resulted  in  nitro- 
glycerine, which  was  the  agent  alleged  by  the  prosecution 
intended  to  have  been  employed  in  the  destruction  of  property. 
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Whitehead  purchased    170olb^  of  nitric  acid    and    33061b.    of        Rsa. 
sulphuric  acid,  and  inasmuch  as   that   in   the    form   of  nitro-    qal^ 
glycerine  there  was  one  volume  of  nitric  acid  to  two  of  sulphuric  xnjy  othbbs. 

acid,  they  obtained  by  these  relative  quantities  of  nitric  acid  and        

sulphuric  acid  so  purchased  by  Whitehead  the  exact  proportion  ]^' 
required  in  order  to  produce  nitro-glycerine.  Glycerine  being  a  Treason- 
comparatively  harmless  material,  it  was  not  so  easy  to  trace  the  Felony--  Overt 
purchaser,  but  it  would  be  proved  that  Whitehead  bought  ®^^ 
4cwt.  501b.  of  that  third  component  necessary  to  nitro- 
glycerine. In  those  two  months  the  prisoner  was  purchasing 
those  enormous  quantities,  which  would  certainly  not  be  required 
by  a  person  carrying  on  any  retail  trade.  The  jury  would  have 
to  ask  themselves  for  what  purpose  were  those  articles  bought, 
and  dealt  with.  About  the  end  of  March  a  police-constable,  of 
Birmingham,  named  Richard  Price,  had  his  attention  caUed  to 
the  fact  that  Whitehead  was  purchasing  those  nitric  and 
sulphuric  acids.  The  officer  knew,  from  having  attended 
some  cheipical  lectures,  that  nitric  and  sulphuric  acids  were 
components  of  nitro-glycerine.  He  set  himself  to  work, 
in  conjunction  with  another  officer  named  Black,  to  arrive 
at  the  truth  of  what  took  place  in  the  house  at 
Ledsam-street,  occupied  by  Whitehead.  He  there,  in  circum- 
stances of  difficulty,  acquired  information  which  he  reported  to 
the  Birmingham  police.  The  result  of  this  information,  which, 
of  course,  was  most  important,  formed  the  key  to  the  detection 
of  this  crime,  and  led  to  the  knowledge  of  the  action  of  every 
one  of  the  prisoners.  This  knowledge  gained  by  Price  was  the 
first  knowledge  to  arouse  suspicion.  No  one  knew  anything  of 
the  coming  or  going  of  these  men ;  nobody  who  had  to  protect 
the  law  of  this  country  knew  of  the  arrival  of  these  men  from 
America,  or  aught  else ;  and  they  had  to  trace  the  knowledge  of 
each  point  in  this  case  from  the  discovery  in  Birmingham.  That 
task  had  now  been  made  easy,  and  was  accomplished.  Of  course 
it  was  known  then,  that,  for  some  object  or  some  purpose,  the 
man  Whitehead  was  manufacturing  an  article  which  could  not  be 
the  subject  of  legitimate  trade.  Therefore,  a  watch  had  been 
placed  by  the  police  on  the  premises  in  Ledsam-street  until 
April  4,  and  so  certain  other  persons  charged  with  the  crime 
were  brought  on  the  scene.  They  next  had  to  deal  with  the 
actions  of  the  man  Thomas  Gallagher.  Looking  at  the  dates  of 
Whitehead's  purchase,  it  would  be  known  that  Whitehead  was 
successfully  accomplishing  his  object.  He  had  obtained  premises, 
he  was  carrying  on  the  manufacture  secretly,  no  suspicion  had 
been  aroused,  and  there  was  the  nitro-glycerine  ready  to  the 
hands  of  those  who  sought  to  employ  it.  On  the  10th  day  of 
March  there  was  the  agent  Norman.  On  the  14th  day  of  March 
Grallagher  followed  him.  Gallagher  up  to  that  time  had  been 
carrying  on  his  profession  as  a  medical  man.  He  had  been  an 
artisan,  he  had  studied  medicine,  and  obtained  his  diploma.  He 
had  among  a  certain  class  of  persons  in  Brooklyn,  Irishmen,  a 
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Rw>.        large  practice,  and  he  left  it,  for  what  purpose  the  jury  would 

QauIgher    ^^^®  *'^  ^^^   themselves.     On   March   14,   Gallagher  left  New 

AMDOTHEBs.  York  iu  the  Parthia,  accompanied  by  two  other   persons,  the 

prisoners    Ansbnrgh    and    B.    Gallagher.      Thomas    Gallagher 

travelled  as  a  saloon  passenger,  Ansburgh  and  Bernard  Gallagher 

Treason-     &s  Steerage  passengers.     They  were  all  three  on  the  same  vessel, 

felawf—  Ovtrt  and  arrived  at  Liverpool  on  Monday,  the  26th  day  of  March, 

^^'  towfiurds  evening.  After  passing  Kingstown  Gallagher  entered 
into  conversation  with  a  gentleman,  and  told  him  that  he  was 
coming  to  England  for  the  purpose  of  studying  medicine.  His 
expression  was  "  walking  the  hospitals,'^  having  already  re- 
ceived his  diploma  in  New  York.  That  very  night,  the  26th  day 
of  March,  Gallagher  seemed  to  have  left  Liverpool  for  London, 
arriving  at  the  Charing-cross  Hotel  on  the  morning  of  Tuesday, 
the  27th,  and  became  the  occupant  of  room  No.  312.  Imme- 
diately upon  his  arrival  Thomas  Gallagher  sent  off  a  telegram, 
time  9.52,  addressed  to  Alfred  Whitehead,  128,  Ledsam-street, 
Birmingham  : — "  Will  see  you  shortly.  Feeling  all  right.^'  Now 
they  had  the  actor  who  had  directed  Norman  to  come  to  this 
country  to  do  something,  and  who  had  himself  come  to  this 
country,  leaving  his  practice  as  a  medical  man,  and  accompanied 
by  Ansburgh  and  Bernard  Gallagher,  making  it  his  first  care  to 
communicate  with  the  person  actually  engaged  in  the  manu- 
facture of  nitro-glyoerine  at  Birmingham.  Grallagher  visited 
Norman  at  Edwards^s  Hotel,  Euston-square.  It  would  be 
recollected  that  on  March  11  part  of  a  Government  office  was 
destroyed  by  an  explosive  agent.  Gallagher  and  Norman,  on 
the  Tuesday  morning,  walked  together,  and  they  proceeded  at 
once  to  look  at  the  scene  of  the  explosion  at  the  Local  Govern- 
ment Board.  According  to  Lynch  a  conversation  took  place 
between  him  and  Thomas  Gallagher,  Lynch  saying,  "  This  is 
where  the  explosion  was."  Gallagher  said,  "Yes.  This  is  a 
bad  job  for  us."  Lynch  then  said,  "  Is  that  what  we  are  going 
to  do  ?  "  and  the  answer  was,  "  Yes,  but  it  will  not  be  child^s 
play."  They  then  went  to  the  House  of  Commons,  and,  looking 
at  the  building,  Gallagher  said,  "  That  will  make  a  grand  crash 
when  it  comes  down."  Passing  on,  after  having  looked  at  the 
buildings,  he  also  made  use  of  the  expression  that  he  (Lynch) 
was  not  to  allow  himself  to  run  short  in  respect  of  money,  for 
the  old  man  (O'Donovan  Bossa)  would  see  to  all  of  them.  There 
would  be  some  difficulty  in  tracing  accurately  the  actions  of  these 
men  on  the  28th  and  29th  days  of  March,  but  it  would  be  proved 
that  GtiUagher  visifced  Birmingham  and  Liverpool,  and  that  he 
returned  to  London  with  Wilson,  whose  name  they  heard  for  the 
first  time,  with  two  portmanteaus,  on  the  evening  of  the  29th. 
They  arrived  at  Euston  Station,  and  Thomas  Gallagher  requested 
that  the  portmanteaus  should  be  kept  in  a  cool  place,  apparently 
for  some  chemical  Teason.  The  fact  was  material  in  relation  to 
subsequent  circumstances,  viz.,  that  on  the  29th  day  of  March 
Thomas  Gallagher  and  Wilson  were  in  company  and  were  jointly 
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acting  with  respect  to  those  portmanteaas  at  Euston  Station.         Rbo. 
On  the  30th  Gallagher  removed  his  portmanteau^  and  on  the    ^    ''• 
Slst  Wilson  took  his  away.     The  Attorney-General  then   pro-   Ain>  others. 

ceeded  to  trace  by  means  of  letters,  telegrams,  and  observation        

of    the  movements   of  each    prisoner,    the   confederacy   which         ^^^' 

existed  between  all  the   prisoners,   and   commented   upon  the      I'teaton- 

awful  nature  and  the  incalculable  extent  of  the  damage  which  Felony^  Overt 

would  have  been  committed  had  the  2001b.  of  nitro-glycerine        '"^• 

contained  in  Norman's  portmanteau  exploded.     It  would  appear 

that  a  higher  power  than  that  of  earth  had  protected  the  lives  of 

innocent  people.     Although  there  were  details  to  be  filled  up, 

was  not  the  tale  complete  ?     Under  the  direction  of  the  learned 

judges,  they  would  have  to  find  corroboration  of  the  statement  of 

Norman,  who,  to  some  extent — in  fact,  the  whole  extent — was 

affected  by  the  part  he  played  in  this  crime.     But  he  would 

submit  that  what  they  had  to  ask  themselves  was  this — ^With 

what  purpose  and  for  what  object  was  that  article  so  dealt  with 

by  the  prisoners  ?     They  were  dealing  with  an  article  which  was 

not  a  commercial  commodity ;  they  were  dealing  with  it  under 

circumstances  of  concealment  that  represented  no  trade ;   they 

dealt  with  it  secretly,  stealthily,  under  feigned  names,  and  in  a 

hidden  manner.      Was   there  any  known   application   for  this 

2001b.  of  nitro-glycerine  ?     He  thought  it  would  be  found  that 

his  learned  friends  who  defended  the  prisoners  could  suggest 

none.     The  destructive  power  of  2001b.  of  nitro-glycerine  was 

scarcely  to  be  calculated.     It  was  to  destroy  life,  careless  of 

whose  lives  were  to  be  taken  away.     It  was  to  destroy  property, 

regardless  of  whose  property  it  was.     It  could  not  be  employed 

in  personal  malice  or  to  redress  any  supposed  private  wrong ;  it 

must  have  been  intended  to  be  used  and  applied  for  general 

purposes — he  would  suggest  for  the  purpose  of  creating  terror  in 

the  mind  of  some  one,  or,  if  he  might  use  a  very  conventional 

term,  that  things  should  not  go  on  in  relation  to  the  Government 

as   they  had  been   before  proceeding.     Was  there  any  lawful 

purpose  for  which  those  steps  had  been  taken,  and  for  which  this 

deadly  agent  could  be  used  ?     He  believed  that  by  the  statement 

he  had  made  he  had  shortened  the  labours  of  the  jury.     He  told 

them  the  propositions  which  had  to  be  maintained  before  them. 

Why  bad  those  men  come  from  America  ?     Those  men  who  had 

invaded  this  country  and  had  been  acting  in  this  manner  were 

not  subjects  of  the  Queen.     They  were  men  who  had  long  been 

absent  from  this  land,  and  owed  no  allegiance  to  Her  Majesty. 

Still,  they  came  here,  some  of  them  under  feigned  names,  acting 

mysteriously,  and  hiding  what  they  did.     They  came  here  so  that 

no  man  should  know  what  it  was  they  were  doing.     They  were 

dealing  with  a  commodity  which  coald  not  have  been  wanted  by 

any   one — certainly    not    by   men   who   were   approaching   this 

country  as  they  had  approached  it — for  any  lawful  purpose.  They 

were  dealing  with  that  agent  in  such  a  quantity  that,  had  it  been 

used  as  it  was  alleged  to  have  been  contemplated,  the  probable 
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Reg.  destruction  could  not  have  been  calculated^  nor  would  it  have 
Gaij!1  been  known  how  many  lives  would  have  been  sacrificed^  nor  the 

AND  OTHERS,   valuo  of  tho  interests  affected.     Did  they  think  that  that  had 

been  done  or  had  been  intended  to  be  done  for  any  lawful  object  ? 

^^-        If  not,  with  what  unlawful  object  ?     It  was  not  to  murder  a 

Treason-     person  that  any  one  of  these  men  desired  to  take  with  him  this 

Felony—  Overt  nitro-glyceriue  as  the  agent  to  be  employed.     Was  it  not  for  the 

<^ctS'  general  purpose — was  it  not  for  an  attack  against  the  public  and 
against  the  public  as  represented  by  the  Government  7  He 
submitted  that  was  the  case,  as  would  be  very  fully  proved.  If 
they  should  think,  in  their  determination  of  this  case,  that  the 
burden  of  proof  cast  upon  the  prosecution  had  not  been  fulfilled, 
then,  for  justice  sake,  let  the  prisoners  have  the  benefit  of  a 
doubt  in  such  view  as  presented  itself  to  them ;  but,  on  the  other 
hand,  if  no  such  doubts  could  occur  to  them,  then  there  was  no 
person  in  this  country  who  desired  to  see  life  and  property 
protected  but  would  feel  satisfaction  that  those  who  had  been 
guilty  of  an  attempt  he  believed  unparalleled  in  the  history  of 
crime  should  have  been  brought  to  justice  and  suffered  the 
punishment  they  deserved. 

William  Joseph  Lynch : 

I  am  a  coach  painter  by  trade  and  am  an  American  by  birth.  My  age  is  twenty- 
two.  In  August  last  year  I  was  living  at  Birgen-street,  Brooklyn,  and  was  working 
for  Merry  in  Brooklyn.  In  August,  and  for  some  time  before  that,  a  man  named 
Daniel  O'Connor  spoke  to  me  and  asked  me  if  I  would  join  a  society  of  which  he  was 
a  member.  He  did  not  tell  me  the  object  then.  He  told  me  on  the  evening  I  was 
initiated  a  member.  That  was  about  the  15th.  He  said  the  object  was  the  freedom 
of  Ireland  by  force  alone,  and  the  name  of  the  club  was  the  Emerald  Club  Branch  of 
the  Fenian  Brotherhood.  On  the  evening  I  joined  the  club  I  was  taken  to  Second- 
street,  Bowery,  New  York,  to  the  Oddfellows*  Hall.  I  entered  an  ante-room  and  was 
taken  to  the  meeting-room,  where  there  were  about  thirty  men — strangers  to  me.  I 
never  knew  their  names ;  they  were  known  by  numbers.  I  was  taken  to  the  pre- 
siding officer,  Thomas  Bums,  and  was  given  an  oath,  some  of  the  words  of  which 
were,  "  Stand  by  the  watchword,  obey  the  superior  officers,  and  to  preserve  the  funds 
of  the  Brotherhood,"  and  I  kissed  a  book.  I  paid  two  doUars  upon  entrance,  and 
subsequently  10  cents  a  week  for  dues.  The  meetings  were  weekly.  I  attended 
about  twice  a  month.  There  was  a  treasurer.  I  do  not  know  bis  name ;  his  number, 
I  believe,  was  82.  I  saw  other  persons  paying  money  at  the  meetings,  and  the  other 
business  was  the  proposition  of  members  and  elections  by  ballot.  That  was  all  the 
business  I  saw  done.  A  watchword— "Providence" — ^had  to  be  given  before  yon 
could  get  entrance,  and  this  watchword  was  changed  once  or  twice.  I  was  informed 
of  the  change  at  one  of  the  meetings.  My  name  and  address  were  taken  down.  I 
knew  Thomas  Bums  through  a  friend.  He  was  a  porter  at  a  warehouse  down  town, 
his  number  being  10.  My  number  was  113.  There  were,  among  other  officers,  a 
vice-president,  a  secretary,  and  a  recording  secretary.  The  number  of  the  recording 
secretary  was  18.  I  heard  the  name  of  one  mentioned  as  the  **  old  man,"  who  was 
supposed  to  be  Rossa.  At  one  of  the  meetings  I  inquired  who  the  "  old  man  "  was, 
and  was  told  that  it  was  Rossa.  There  are  several  other  clubs  in  New  York,  called 
the  "E8peranza,""Sar8fleld,'*  "Thomas  Davis,"  "Michael  Davitt,"  "Tom  Moore,** 
and  **Emmett."  There  were  other  members  of  the  dub  known  as  the 
district  members,  and  we  the  members  of  the  Emerald  Club  were  to  go  by  the  orders 
of  the  district  members.  I  remained  a  member  till  the  beginning  of  March.  On  the 
6th  day  of  March  I  received  a  letter  from  Thomas  Bums,  who  said,  "  Take  this  to 
Dr.  Gallagher,  of  Green  Point,  Brooklyn.*'  I  took  the  letter  to  Gallagher  the  next 
evening.  He  is  the  prisoner  standing  in  the  dock.  His  name  was  placed  over  the 
door,  and  the  prisoner  opened  the  door.  I  asked  him  if  the  doctor  was  in,  and  he 
replied,  "  Yes,  come  inside.**  I  went  into  the  parlour,  and  Gallagher  read  the  letter. 
He  asked  me  if  I  was  working.  I  said  "  Yes.**  He  asked  me  my  name,  and  I  replied, 
*'  William  J.  Lynch.*'    He  said,  "  You  are  wanted  to  go  to  London.**    I  said,  "  What 
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for?**    He  said,  Bmilingr,  '*  You'll  know  when  you  get  there."    I  said,  '*  I  would  rather  Rbq. 

be  excused,  as  I  have  a  mother  and  sister  to  maintain."    He  said,  ^*  Tou  will  be  back  v, 

in  two  months,  and  your  mother  will  be  seen  to  while  you're  away.*'    He  said  I  was     Gallagher 
to  stop  work  next  day  and  come  to  see  him  on  Friday,  and  told  me  to  tell  no  one  that    and  othbb& 

I  was  going  away,  not  even  my  mother.    I  came  round  again  on  Friday  at  9  o'clock  

in  the  morning  and  told  him  I  had  quitted  work,  and  then  be  gave  me  50  dollars  and  1883. 

told  me  to  purchase  a  ticket  to  Liverpool.    He  told  me  I  was  to  take  another  name,  .... 

and  I  selected  **  Norman.*'    He  also  told  me  to  call  again  after  I  had   bought  the       Treason- 

ticket     I  bought  b  ticket  for  Liverpool  by  the  steamship  Spain.    After  taking  the  Felony Overt 

ticket,  and  while  I  was  on  the  road  to  Gallagher's,  I  met  Burns,  who  asked  me  if  I  Qctg^ 

went  there.     I  replied,  **  Tes.**    He  said,  "  The  *  old  man  *  will  see  you  righted.*'    I 
knew  no  one  else  to  whom  the  *'  old  man  **  referred  except  Rossa.    I  then  went  to 
Ghdlagher  and  showed  him  the  ticket,  which  was  in  the  name  of  Norman,  and  he  gave 
me  100  dollars,  telling  me  after  I  got  to  London  to  inquire  at  the  American  Exchange, 
and  to  leave  a  letter  for  him  there  with  my  address  in  it.    At  that  time  he  gave  me  a 
box  wrapped  up  in  paper.    I  did  not  return  home  that  night,  but  stayed  at  an  hotel, 
and  on  the  morning  of  the  10th  day  of  March  I  went  on  board  the  Spain,  arriving  at 
Liverpool  on  Tuesday,  the  20ch.    lu  the  course  of  the  voyage  I  opened  the  box,  and 
found  it  contained  a  coil  spring  with  a  piece  of  lead  at  the  end  of  it.    The  box  was  six 
or  seven  inches  long  by  two  inches  broad.     I  broke  the  box  up  and  threw  the  spring 
overboard.  I  did  not  tell  any  member  of  my  family  that  I  was  going  away.   I  arrived 
at  Liverpool  on  Tuesday,  and  stayed  till  the  22nd  day  of  March  at  a  temperance 
hotel  kept  by  a  Mr.  Cooper,  and  gave  the  name  of  Norman.    I  purchased  a  suit  of 
olothes  in  Liverpool.    On  Thursday,  the  22nd  day  of  March,  I  came  to  London,  and 
stayed  at  Edwards's  Hotel,  Euston-square.    I  wrote  a  letter  to  Gallagher  containing 
my  address,  and  left  it  at  the  American  Exchange  for  him  on  Saturday,  the  24th.    I 
called  there  nearly  every  day,  and  on  the  27th  I  saw  Gallagher  there  in  the  afternoon. 
We  went  out  down  to  Whitehall.    I  had  never  been  in  London  before.     Passing  where 
the  explosion  was,  I  had  been  there  on  Good  Friday,  I  said,  **  This  is  where  the 
explosion  was.**    Gallagher  replied,  ^  It  was  a  bad  job  for  us.**    I  said,  "  Is  that  what 
we  are  going  to  do  ?"    He  replied,  "  Tes,  but  it  wUl  not  be  child*s  play.**    We  then 
paaaed  half  way  over  Westminster  Bridge,  and  when  passing  the  House  of  Commons 
Gallagher  said,  **  This  will  make  a  great  crash  when  it  comea  down."    When  passing 
Scotland-yard  as  we  returned  he  said,  "  This  is  Scotland-yard,  the  head-quarters  of 
the  detectives  of  London.    That  will  come  down  too.**    We  then  went  to  Charing- 
cross.    Gallagher  told  me  he  was  staying  at  the  Gharing-cross  Hotel,  and  asked  if  I 
wanted  any  money.    I  replied  that  I  did  a  little,  and  he  gave  me  6/.  or  7/.,  saying, 
'*  Don't  let  yourself  run  short,  the  '  old  man '  will  see  that  it  is  all  right.*'    I  gave  him 
a  card  of  Edwards's  Hotel,  where  I  was  stopping.    I  then  returned  to  my  hotel.    On 
the  28th  or  29th  Ghdlagher  called  at  the  hotel  in  the  morning.    I  was  in  bed,  and  after 
I  got  up  I  went  out  with  him.    He  told  me  he  was  going  **  out  of  the  City,**  and  had 
called  to  see  me.    He  told  me  to  remain  where  I  was.    I  did  not  see  him  again  till 
Monday,  the  2nd  day  of  April,  in  the  morning,  at  Edwards's  Hotel.    We  went  out 
together.    He  said,  '*  I  want  you  to  go  to  Birmingham,  to  128,  Ledsam-street,  and 
inquire  for  Alfred  Whitehead,  and  tell  him  that  I  have  sent  you  for  the  material** 
He  gave  me  5/.,  and  told  me  to  buy  a  respectable-looking  trunk  to  put  the  material  in. 
This  was  the  first  time  I  had  heard  Whitehead's  name.    On  Monday,  the  2nd  day  of 
April,  I  went  to  Birmingham.    Before  going  I  saw  the  proprietor  of  Edwards's 
Hotel,  and  arranged  that  I  should  keep  the  room,  and  send  a  telegram  whether  I 
should  return  that  night.     I  requested  the  '*  boots  **  to  meet  me  at  the  station  at 
night.    When  I  arrived  at  Birmingham  I  inquired  for  Ledaam-street,  and  found  *'  A. 
G.  Whitehead  **  over  the  door.    It  was  a  small  shop,  with  paper  and  paints  in  the 
vrindow.    There  did  not  seem  much  stock  in  the  shop.    I  saw  a  lad  named  Crowder, 
and  after  speaking  to  him  I  saw  Whitehead.    I  said,  *  *  Dr.  Gallagher  sent   me  from 
London  for  the  material.**    He  said,  **  What  are  you  going  to  take  it  in  ?*'    I  said, 
**  Gallagher  told  me  to  buy  a  respectable-looking  trunk.'*    Whitehead  replied,  "  Why, 
you  can't  take  it  in  a  trunk ;  you  want  rubber  bags,**  and  he  told  me  to  go  to  Harris*8, 
in  the  Bull  Ring,  and  said,  *'  If  you  don't  get  them  there  I  don't  think  you  will  get 
them  in  Birmingham.**    I  inquired  at  Hams*s,  but  they  had  not  got  any.    The  clerk 
told  me  they  had  some  bottles,  and  gave  me  a  book  of  prices.    I  returned  to  White- 
head's and  showed  him  the  price  list.    Whitehead  told  me  I  should  have  to  go  back 
to  London  without  them,  and  tell  Gallagher  that  he  must  get  some  rubber  bags.    I 
stayed  at  Birmingham  that  night,  and  telegraphed  to  Mr.  Edwards  that  I  should  not 
return  that  night.    On  Tuesday,  the  8rd  day  of  April,  I  returned  to  London.    I  first 
went  to  my  hotel,  and  then  to  the  American  Exchange.    I  wrote  a  letter  to  Gallagher 
and  left  it  at  the  Exchange,  and  also  a  further  letter  which  I  left  at  the  Charing- 
croaa  Hotel.    I  found  that  he  had  been  at  my  hotel.    I  then  received  a  telegram  from 
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Rbo.         GkJlagher  in  the  name  of  Fletcher,  in  consequence  of  which  I  went  to  the  Gharing- 

i;.  cross  Hotel  and  saw  Gallagher  in  his  room.    I  told  him  what  had  occorred  between 

Qallaqhbr.    ™o  ^t^^  Whitehead  the  night  before  at  Birmingham.    He  gave  me  a  rubber  bag  and 

AKD  OTHBBS.    ^aid,  "  The  chap  I  sent  there  this  morning  did  not  have  a  rubber  bag."    He  told  me 

to  go  to  Birmingham  the  first  thing  in  the  morning,  and  to  take  the  bag  to  Whitehead. 

1888.  ^^  Wednesday  morning,  the  4th  day  of  April,  I  returned  to  Birmingham,  taking  the 

bag  with  me.    I  told  the  proprietor  of  Edwards's  Hotel  that  I  was  not  coming  back. 

TVeason'       Oallagher  told  me  the  night  before  that  I  had  better  leave  that  place,  and  he  would 
fehnv Overt  ^^®  rooms  for  me  as  a  medical  student.    He  told  me  to  send  him  a  telegram  to  say 

QQl^^  at  what  time  I  should  reach  London,  and  he  would  meet  me  at  the  station.     I  went  to 

Birmingham  between  nine  and  ten  o'clock  that  morning.  On  arriving  there  I  went 
to  Ledsam^street  and  saw  Whitehead.  I  gave  him  the  rubber  bag  and  we  went  into 
the  back  room.  He  put  a  funnel  in  the  bag.  I  held  the  funnel  while  he  poured  the 
stuff  in.  He  took  the  stuff  out  of  a  carboy.  The  stuff  looked  like  butter-milk.  I 
asked  him  what  it  was,  and  he  replied,  "  You  will  soon  know."  Whitehead  said  that 
a  man  that  had  been  there  in  the  morning  had  taken  away  601b.,  and  that  he  had 
rubber  stockings  or  leggings.  My  bag  was  full.  Whitehead  told  me  to  get  a  trunk, 
and  I  bought  a  wooden  trunk,  into  which  the  bag  containing  the  nitro-glycerine  was 
put.  I  locked  it  up  and  put  it  on  a  cab  and  drove  to  the  station.  I  telegraphed  to 
Gallagher  that  I  would  be  back  by  the  six  o'clock  train,  and  asked  him  to  meet  me  at 
the  station  by  nine.  The  bag  pretty  well  fitted  the  trunk,  so  as  to  be  tight.  I  bought 
the  trunk  at  13,  Snow 'hill,  from  a  man  named  Avory.  When  I  arrived  at  Enston, 
Ghillagher  met  me.  A  cab  was  called,  and  the  box  put  upon  it.  I  got  into  the  cab, 
and  alter  it  had  driven  thirty  yards  he  got  in.  Gallagher  told  me  he  had  taken  a 
place  for  me  at  the  Beaufort  Hotel,  in  Southampton-street,  Strand,  as  a  medical 
student,  and  he  gave  me  a  5/.  note.  He  said  he  would  be  round  the  next  day,  and  got 
out  of  the  cab  before  I  arrived  at  the  Beaufort  Hotel.  When  I  got  to  the  hotel  I 
found  that  a  room  had  been  taken  for  me — a  bedroom  on  the  third  floor.  The  box 
was  carried  upstairs  to  the  room.  At  half-past  twelve  that  night  the  police  came  and 
arrested  me.  The  box,  with  its  contents,  was  taken Jpossession  of.  The  5^  note 
which  Gallagher  gave  me  was  taken  from  me.  With  the  exception  of  Gallagher  and 
Whitehead  I  know  nothing  of  the  other  prisoners.  After  my  arrest  on  the  5th  day  of 
April  I  wrote  a  letter,  dated  the  10th  day  of  April,  to  Inspector  Langrish  offering  to 
give  evidence. 

Cross-examined : 

I  first  appeared  as  a  prisoner  in  the  police-court  on  the  6th  or  7th  days  of  ApriL 
I  had  been  there  twice  before  I  wrote  the  letter.  Gallagher,  Ansburgh,  and  Wilson 
were  in  custody  with  me  at  the  time.  I  knew  that  Whitehead  had  been  arrested.  The 
letter  was  dated  from  Mlllbank,  April  10,  and  was  as  follows :  **  Friend  Langrish, — I 
would  like  to  see  you  this  afternoon.  Something  of  importance.  Tours  respectfully, 
W.  J.  NoBUAN."  I  think  Langrish  saw  me  the  next  day,  and  I  made  a  statement  to 
him,  but  I  did  not  sign  it.  On  the  14th  day  of  April  I  wrote  another  letter.  I  had 
been  brought  up  again  as  a  prisoner  between  those  dates.  The  letter  I  wrote  was  as 
follows:  **  Millbank,  April  14.  Mr.  Langrish,— Come  and  see  me  at  once;  come 
alone.  Respectfully,  W.  J.  Nobman."  I  did  not  want  any  of  the  other  officers  to 
come  but  him.  No  one  was  present  when  I  made  the  statement.  Superintendent 
Williamsom  was  with  him  the  first  time.  Langrish  came  alone  after  the  second 
letter,  and  I  told  him  a  little  more.  The  next  time  I  appeared  in  court  as  a  witness. 
I  had  given  a  written  statement  then  as  to  what  I  could  prove,  and  had  signed  it  in 
the  presence  of  Mr.  Pollard.  I  was  not  told  after  the  first  interview  with  Langrish 
that  the  information  I  had  given  was  not  sufficient.  I  gave  him  aU  the  information  I 
knew  with  the  exception  of  the  names  of  the  clubs  in  America  where  they  met.  On 
the  first  occasion  I  told  him  everything  that  had  occurred  in  England  and  New  York, 
except  the  names  of  the  clubs.  I  have  heard  addresses  delivered  upon  the  condition 
or  the  government  of  Ireland  in  New  York,  but  not  at  the  clubs.  I  knew  there  was  a 
movement  to  regain  a  Parliament  for  Ireland,  such  as  the  Land  League.  I  cannot 
say  whether  it  was  to  be  the  same  as  existed  under  George  III.  I  believe  it  was 
what  the  Land  League  was  striving  for.  I  was  told  when  I  entered  the  Fenian 
Brotherhood  that  their  object  was  the  freedom  of  Ireland  by  force.  They  wanted  a 
Republican  form  of  government  for  Ireland.  That  was  mentioned  in  the  oath  that  I 
took — the  Republican  form  of  government,  I  have  ^  minded"  it  since.  The  only. thing 
I  saw  done  at  the  meeting  was  people  paying  their  money.  I  never  saw  anyone  sworn 
in.  The  meetings  occupied  one  hour.  There  were  no  refreshments  there.  I  had 
never  belonged  to  any  secret  society  before.  I  cannot  say  when  the  Fenian  Brother- 
hood was  founded.  At  the  time  I  left  New  York  I  had  no  knowledge  of  the  purpose 
for  which  I  was  coming  to  this  country.    I  have  never  entertained  any  designs 
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against  the  life  of  the  Qneen.    I  have  never  been  associated  with  any  plot  for  an  Rw. 

insurrection  in  Ireland  or  in  England.    I  had  no  commanication  with  Whitehead  as  to  v. 

politics.     I  did  not  know  whether  any  ezplosiTes  were  to  he  used.     I  never  heard  of  Gallagher 

or  saw  Whitehead  before  I  saw  him  in  Birmingham.    I  was  not  to  receive  any  pay  for  and  othkes. 

taking  part  in  the  aSair.  

■Tk  •       -I  1888. 

Re-exammed :  

The  names  of  the  members  of  the  club  were  not  known ;  they  were  proposed  by       Treason- 
nnmbers.     I  did  not  see  the  men  at  alL    A  man  was  proposed  by  his  nnmber,  so  that  /Wony —  Overt 
Yon  could  not  tell  who  it  was.     A  man  was  known  only  by  his  number.     I  did  not  oc^8, 

know  the  object  of  the  society  until  I  got  there,  and  then  I  did  not  like  to  back  out  of 
it.  I  joined  knowing  the  object  was  the  freedom  of  Irelend  by  force  alone,  but  I  never 
thought  I  should  be  sent  over  on  the  errand  I  was  sent  on.  I  did  not  know  until 
Gaucher  said,  when  visiting  the  place  at  the  Local  Government  Board,  that  *^  that 
was  that  I  should  have  to  do."    I  then  knew  what  my  oath  meant. 

Thomas  Foley,  steward  of  the  steamship  Spain,  corroborated 
the  fact  of  Norman  having  been  a  passenger  on  board  that 
ship. 

John  Dibble,  agent  for  the  house,  128,  Ledsam-street,  Bir- 
mingham, proved  that  on  the  6th  day  of  Febraary  Whitehead 
had  an  interview  with  him  respecting  the  hoose,  and  said  he 
wanted  it  as  a  glass  shop,  and  also  to  mix  oils  and  colours  in,  and 
to  sell  paints.  He  said  he  came  from  Devon  port.  Witness 
entered  into  conversation  with  him  about  that  place,  but  he  did 
not  seem  to  like  the  conversation.  He  said  also  that  he  had  been  in 
London,  and  witness  gathered  from  his  conversation  that  he  had 
been  unsuccessful  there,  and  had  come  to  Birmingham  to  carry 
on  the  same  business  there. 

Thomas  Canning,  apprentice  to  Messrs.  Canning  and  Co., 
drysalters,  of  Birmingham,  deposed  that  on  the  6th  day  of 
February  Whitehead  called  and  gave  an  order  for  1601b.  of  nitric 
acid,  8001b.  of  sulphuric  acid,  and  501b.  of  glycerine.  The  things 
were  to  be  delivered  the  next  day,  and  witness  went  with  the 
carman  to  Ledsam-street,  saw  Whitehead,  and  delivered  the 
goods,  for  which  the  prisoner  paid. 

John  Thornton,  a  member  of  the  firm  of  Canning  and  Co., 
stated  the  acids  supplied  were  of  commercial  purity,  and  the 
glycerine  was  pure  glycerine. 

In  answer  to  the  Lobd  Chief  Justicb,  witness  said  it  was  not 
usual  to  sell  large  quantities  of  nitric  acid,  sulphuric  acid,  and 
glycerine  together  at  one  time. 

Joseph  Hodgson,  wholesale  chemist,  of  Liverpool-street, 
Birmingham,  proved  that  on  the  22nd  day  of  February  White- 
head, who  stated  he  was  going  to  sell  it  retail,  ordered  two 
carboys  of  nitric  and  three  of  sulphuric  acid.  He  asked  him  to 
make  it  stronger,  but  witness  refused  to  do  so.  On  the  6th 
and  14th  days  of  March  two  additional  orders  were  given  and 
the  goods  supplied.  Whitehead  complained  that  the  acids  were 
not  the  proper  strength,  but  witness  sent  a  man  to  test  them,  and 
Whitehead  said  they  were  quite  right.  On  the  28th  day  of  March 
and  the  4th  day  of  April  further  orders  were  given,  making  the 
total  quantity  supplied  eleven  carboys  (or  15431b.)  of  nitric  acid, 
and  sixteen  carboys  (making  30061b.)  of  sulphuric  acid. 
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Rm.  Arthur  Ely,  one  of  the  firm  of  Harris  and  Co.,  9,  Ball  Ring, 

QauUgbmr    Birmingham: 

AND  OTHERS.        Cn  the  23rd  day  of  February  I  sold  2  cwt  of  glycerine,  specific  gravity,  to  White- 

head,  and  5  gals,  linseed  oil  and  turpentine. 

1883 

John  May,  warehouseman  in  the  employment  of  Messrs.  Harris 

IVeason-      and  Co.,  druffffists,  of  Birminffham  : 

Felony^  Ovei't  ^  s©        ^  s 

fjicig^  On  the  19th  day  of  March  I  sold  Whitehead  2  cwt.  of  glycerine  and  a  quantity  of 

linseed  and  other  oils.  On  the  20th  day  of  March  Whitehead  complained  that  the 
specific  gravity  was  not  high  enough.  We  exchanged  it  for  him,  and  charged  him 
the  di£Ference. 

Charles  Henson,  a  carman  in  the  service  of  Messrs.  Earris  and 
Co.,  proved  the  delivering  of  glycerine  at  the  house  128,  Ledsam- 
street,  during  the  months  of  February  and  March. 

John  Clewlow,  manager  to  Mr.  Moulton,  china  dealer,  of 
Birmingham : 

In  February  last  I  sold  some  earthenware  pans  for  chemicals  to  A.  O.  Whitehead,  of 
128,  Ledsam-street.  Witness  identified  Whitehead  as  the  person  to  whom  he  sold  the 
pans.    The  prisoner  told  him  he  had  come  from  America,  but  mentioned  no  time. 

George  Franks : 

In  March  last  I  was  steward  on  board  the  Oonard  steamer  Parthia,  I  left  New 
York  in  the  vessel  on  the  14th  day  of  March,  and  arrived  at  Liverpool  about  the  26th 
day  of  March.    The  prisoner  Thomas  Gallagher  was  a  saloon  passenger  on  bourd. 

Edward  Gray,  clerk  at  Charing  Cross  Hotel : 

On  the  morning  of  the  27th  day  of  March,  at  a  quarter  before  eight  o*clock, 
Thomas  Gallagher  came  to  the  hotel  and  asked  for  a  bedroom,  giving  the  name  of  Dr. 
Gallagher.  I  allotted  him  room  No.  312.  Letters  and  telegrams  came  for  him  while 
at  the  hotel. 

John  Green,  porter  at  the  Charing  Cross  Hotel : 

I  remember  Gallagher  coming  there  on  the  morning  of  Tuesday,  the  27th  day  of 
March.  I  carried  the  luggage  up  to  his  room.  I  held  the  keys  during  the  prisoner's 
absence,  and  no  one  else  occupied  the  rooms  until  the  police  came  and  took 
possession : 

George  Dickinson,  clerk  at  Euston  Station  booking  office : 

I  was  on  duty  on  the  night  of  the  29th  day  of  March.  A  train  arrived  from  Liver- 
pool, passing  through  Birmingham,  at  five  minutes  to  ten  that  night.  At  a  quarter 
past  ten  two  men,  giving  the  names  of  Gallagher  and  Wilson,  both  of  whom  he  then 
saw  in  the  dock,  came  to  the  cloak  room,  and  two  bags  and  a  bundle  were  left  by 
GktUagher,  and  a  portmanteau  by  Wilson.  Gallagher  told  me  to  keep  the  portmanteau 
in  the  cool.  Gallagher  paid  the  charge  for  both  sets  of  luggage.  The  bundles  were 
taken  away  on  the  30th,  and  Wilson's  portmanteau  was  taJ&en  away  by  himself  on 
the  31st. 

In  reply  to  Wilson,  witness  said  the  portmanteau  weighed 
about  601b.,  to  the  best  of  his  belief. 

Alfred  Cooper  Woodward,  principal  clerk  of  the  Inland 
Telegraph  branch  of  the  General  Post  Office,  produced  a  number 
of  telegrams  which  had  passed  through  the  West  Strand  office. 

James  Keetch,  principal  warder  at  Millbank  : 

I  had  Thomas  Gallagher  under  my  charge,  and  I  have  seen  him  write.  The  two 
telegrams  produced  I  believe  to  be  in  his  handwriting.  One  of  the  telegrams  dated 
the  27th  day  of  March,  from  Gallagher  to  Whitehead,  was  read,  and  was  as  follows ; — 
**  WiU  see  you  soon ;  feeling  all  right." 
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John  Edward  Grow^  proprietor  of  Edwards's  Hotels  Easton-        Rw. 

On  the  22nd  day  of  Siaroh  the  witness  Lynch  took  a  room  on  the  ground  floor  at    j^ffj)  others. 

the  hotel,  giving  the  name  of  Norman.    Three  or  four  days  after  a  person  giving  the  

name  of  Fletcher  called  upon  him.    I  believe  Thomas  Gallagher  was  that  person.  1883. 

Two  or  three  times  before  Monday,  the  2nd  day  of  April,  Gallagher  called  at  the  

hotel.    On  that  day  Norman  stated  that  he  was  going  to  Birmingham,  and  he  told       Treason- 

me  to  keep  his  room  for  him.  He  said  he  thought  he  should  have  some  heavy  luggago  F^ony Overt 

and  would  require  the  "  boots  "  to  meet  him  at  Euston  Station,  and  he  would  let  him  qqIs, 

know  the  train.  At  half-past  six  that  afternoon  I  received  a  telegram  from  Norman 
stating  that  he  would  not  return  that  night.  Norman  returned  early  the  next 
morning,  but  had  no  luggage.  Fletcher  called  that  evening,  but  Norman  was  not 
in.  After  Fletcher  had  gone  Norman  returned.  Fletcher  had  left  a  message  saying 
that  he  wished  him  (Norman)  to  go  to  the  theatre  with  him  that  night.  I  gave 
Norman  the  message,  and  he  went  out.  During  his  absence  a  telegram  came  for  him, 
and  upon  his  return  the  telegram  was  given  to  him.  This  telegram  was  read,  and  was 
as  follows :— "  Call  at  Gharing-cross ;  ask  for  me."  Norman  went  out,  and  the  next 
morning,  the  4th  day  of  April,  he  gave  notice  that  he  would  not  want  the  room  any 
more,  at  the  same  time  paying  his  bill.  I  believe  that  Fletcher  called  that  morning, 
and  Norman  and  he  went  out  together  before  breakfast.  It  was  on  his  return  that 
Norman  said  he  should  not  want  his  room  any  more.  I  did  not  see  Norman  again 
till  he  was  at  the  police  court.  Norman  left  his  portmanteau  at  the  hotel,  and  it  was 
subsequently  taken  possession  of  by  the  police. 

Cross-examioed : 

I  recognised  Dr.  Gallagher  at  the  police-court  as  well  as  I  could  at  the  distance.  I 
said,  **  If  it  is  anyone,  it  is  Gallagher.**  I  can  see  him  now  more  plainly  than  I  could 
at  the  police  court.  I  saw  him  after  I  gave  evidence  the  other  day,  and  I  had  no 
difficulty  in  recognising  him  then. 

George  Glanyille^  clerk  at   the  American    Exchange^    449, 
Strand : 

I  know  Thomas  Gallagher.  He  was  first  registered  at  the  Exchange  on  the  8th 
day  of  November  last  year.  He  was  registered  as  ^'Dr.  Thomas  Gallaher,  Brooklvn," 
staying  at  the  Midland  Hotel.  On  the  24th  day  of  November  he  called  and  took  a 
ticket  of  membership  for  one  month,  and  paid  in  advance.  I  saw  him  several  times. 
On  the  27th  day  of  March  he  again  came,  and  wrote  his  name  as  "  Thomas  Gallaher, 
New  York,  Charing  Gross  Hotel,"  and  I  gave  him  another  ticket  of  membership  for 
one  month.  After  that  the  prisoner  frequently  came  to  the  Exchange.  About  the 
30th  day  of  March  a  telegram  came  for  him.  There  was  another  telegram  in  another 
name.  To  the  best  of  my  belief  the  prisoner  Ansburgh  came  to  the  Exchange  two 
or  three  times  about  the  date  I  have  mentioned. 

Charlotte  Matilda  Clare^  17^  Nelson-sqnare^  Blackfriars-road : 

On  the  81st  day  of  March  I  had  a  room  to  let,  and  on  that  day  the  prisoner 
Wilson  came  to  my  house  between  two  and  three  o'clock,  and  asked  if  he  could  have 
the  room  and  stay  there.  I  showed  him  the  room,  for  which  he  agreed  to  pay  Qs,  per 
week,  and  he  paid  a  week's  rent  in  advance.  When  he  came  first  he  had  no  luggage, 
but  he  went  away  and  returned  with  a  portmanteau.  I  asked  him  his  name,  and  he 
replied  that  it  was  Wilson.  On  the  Sunday  evening  witness  saw  some  persons  in  the 
square.  She  was  not  certain  that  Wilson  was  there,  but  he  followed  me  in  soon 
afterwards.  On  Monday,  the  2nd  day  of  April,  I  saw  him  at  breakfast,  and  he  asked 
me  for  some  ink  and  paper  He  told  me  that  he  had  come  to  London  to  work  up  for 
an  examination.  I  asked  him  whether  it  was  for  the  Civil  Service,  and  he  replied 
that  it  was  for  the  medical  profession,  and  that  he  had  a  tutor  at  Ghsring-cross.  On 
Tuesday,  the  3rd  day  of  April,  he  went  out  and  returned  in  the  afternoon.  He  did 
not  sleep  in  the  house  that  night.  He  took  his  portmanteau  with  him,  but  left  a  few 
things  in  his  room.  The  next  day  TWednesday)  he  returned  at  about  three  o'clock, 
and  brought  his  portmanteau  with  him.  I  drew  his  attention  to  one  of  the  handles 
being  nnsewn.  He  replied  that  **  The  railway  smashers  smashed  everything."  I 
oflferad  to  take  the  portmanteau  up  for  him,  but  he  said  he  would  take  it  himself,  and 
did  so.  He  went  out  that  evening.  The  next  day  (Thursday)  I  went  into  his  room 
and  was  going  to  move  his  portmanteau,  but  found  it  so  heavy  that  I  could  not  do  so. 
When  he  came  back  that  day,  shortly  after  one  o'clock,  he  was  accompanied  by  a 
man,  whom  I  do  not  see.    Inspector  Littlechild  and  some  other  officers  who  were  in 
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Rbq.         t^o  house  went  np  and  took  the  two  men  into  ooBtody.    While  lodging  with  me  I 
t;.  saw  the  prisoner  write  a  letter,  and  after  he  was  arrested  a  letter  oame  for  him. 

Henry  Nicholls^  salesman  to  Messrs.  Gow^  Hill,  and  Co.  india- 
rabber  manufactarers,  of  Cheapside : 

1888.  On  the  4th  day  of  April  I  sold  two  indiambber  bags  to  a  person  whom  I  believe  to 
be  the  prisoner  Wilson. 

Felony— Overt      John  Dovle,  another  salesman  in  the  service  of  Messrs.  Cow, 
acts.        Hill,  and  Co. : 

On  the  5th  day  of  April  a  person  whom  I  believe  to  be  the  prisoner  Wilson  asked 
to  see  some  indiarubber  pillows.    I  showed  him  some,  and  he  bought  three  of  them. 

William  Henry  Walkley,  assistant  to  his  father  at  Mo*  5, 
Strand : 

I  sold  a  pair  of  fishing  stockings  on  Tuesday,  the  third  day  of  April,  to  Gallagher. 
When  Gbdlagher  first  came  in  he  asked  for  gas  bags,  but  I  told  him  we  did  not  keep 
them.  Looking  round  the  shop,  Gallagher  saw  the  stockings,  and  asked  what  they 
were.  I  told  him  fishing  stockings,  and  Gallagher  said  they  would  be  useful  for 
wading  in  the  summer,  and  bought  them  for  21b.,  telling  me  to  send  them  to  Charing- 
cross  Hotel  I  sent  them  ten  minutes  afterwards,  and  twenty  minutes  or  half  an 
hour  subsequently  Wilson  came  in,  and  inquired  whether  the  bags  had  been  sent  to 
Dr.  '.Gallagher.  I  told  him  we  had  no  bags  to  send  to  Dr.  Gallagher,  but  fishing 
stockings,  and  that  I  had  already  sent  them.  Wilson  replied  that  Dr.  Gallagher  had 
told  him  to  go  and  see  if  they  had  been  sent . 

Mr.  Jessey^  a  mackintosh  manufacturer^  of  Duncannon-street^ 
Frafalgar-square : 

On  Tuesday,  the  Srd  day  of  April,  Gallagher  called  and  asked  for  some  pillows  or 
bags  for  mediciEd  purposes.  I  showed  him  some,  and  he  eventually  purchased  the  one 
produced  for  2L  15<.  He  gave  his  name  as  '*  Thomas  Gallagher,  Esq.,  Room  812, 
Oharing-cross  Hotel.**  The  prisoner  also  inquired  about  some  gas  bags,  and  I  said  I 
would  send  him  an  estimate  for  them.  I  forwarded  the  bag  and  an  estimate  to  the  hoteL 

James  Crowder^  thirteen  years  of  age^  living  at  Birmingham : 

On  the  1st  day  of  March  last  I  was  passing  along  Ledsam- street  and  saw  a  notice, 
**  Boy  wanted,**  in  a  shop  over  which  was  the  name,  '*  A.  G.  Whitehead.**  I  saw 
Whitehead,  who  engaged  me  at  5s.  per  week,  and  I  remained  with  him  until  he  was 
taken  into  custody.  No  one  else  was  employed  there  but  myself.  There  were  paper, 
paint-brushes,  and  paint  in  the  shop.  I  never  sold  things  myself,  and  I  never  saw 
much  sold  there.  Whitehead  worked  in  the  back  premises,  and  told  me  he  was  mixing 
paint.  The  prisoner  was  generally  at  work  in  the  back  premises,  and  I  was  the  only 
person  in  the  shop.  While  at  work  Whitehead  had  two  suits  of  clothes  on.  I 
observed  that  his  nails  and  fingers  were  yellow.  After  being  there  a  week  I  heard  a 
loud  noise  which  was  worse  thui  the  report  of  a  gun.  I  was  in  the  shop  at  the  time. 
I  opened  the  door  between  the  shop  and  the  back  premises  and  found  the  place  full 
of  smoke.  Whitehead  was  there,  and  I  asked  him  what  had  occurred.  YHiitehead 
replied  that  he  had  a  pistol  in  his  hand  and  that  it  accidentally  went  off.  I  saw  no 
pistol,  and  a  pane  of  glass  was  blown  out.  I  remember  seeing  Thomas  Gallagher 
there  about  a  fortnight  or  three  weeks  after.  I  was  in  the  shop  at  the  time,  and 
Gallagher  asked  for  Whitehead.  Previous  to  that  a  teleg^m  had  come  for  White- 
head. I  said  Whitehead  was  in,  and  Gallagher  gave  the  nam«  of  Fletcher.  I 
rapped  at  the  window  in  the  door  between  the  shop  and  the  back  premises,  and 
Whitehead  came  into  the  shop.  Gallagher  asked  Whitehead  if  he  sold  oils.  White- 
head replied,  **Yes.'*  Something  was  said  by  Gallagher  which  I  did  not  hear. 
Whitehead  then  sent  me  out  for  some  soap  to  a  shop  about  a  mile  away,  on  the 
Parade,  and  told  me  not  to  hurry.  I  was  away  about  half-an-hour,  and  brought 
back  the  soap  with  me.  Both  prisoners  were  still  in  the  shop,  and  Whitehead  told 
me  I  could  have  half-a-day's  holiday,  and  suggested  that  I  should  have  a  nice  walk 
round  the  town.  A  short  time  after  that  I  remember  a  man  whom  I  believe  to  be  Wil- 
son coming  in  a  cab.  Before  that  Whitehead  said  to  me  he  wondered  why  Fletcher  had 
not  sent  for  the  oil  he  had  ordered.  The  man  who  oame  in  the  cab  said  he  had  come 
for  the  oil  Fletcher  had  ordered.  He  went  into  the  back  premises  with  Whitehead. 
I  did  not  see  him  come  out  again,  as  I  was  asleep.  I  remember  Whitehead  being 
arrested.    Before  that  time  I  remember  Norman  coming  in  a  cab.    He  asked  for 
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Whitdheftd.    He  oame  again  in  the  afternoon  with  the  blaok  box  produced.    The  box  Raa. 

was  taken  into  the  back  kitchen  and  was  afterwards  taken  away  in  a  cab.    I  also  9. 

■aw  a  portmantean  brooght  there  by  Norman,  which  was  placed  in  the  back  kitchen,  Giu«AO] 

but  I  did  not  see  it  taken  away.  AMD  othxbs. 

By  the  Lord  Chief  Justice  :  I888. 

I  had  a  oonyersation  with  Mr.  Dibble's  son  a  day  or  two  after  Whitehead  was  '~--~ 

arrested.    Before  I  saw  the  photograph  I  believed  Wilson  was  the  man,  and  haying       2reafoii> 
seen  the  portrait  I  am  sure  of  it.    Whitehead  sold  five  sheets  of  paper,  two  paint  ^Bfouj/ —  Overt 
broshee,  and  thieepennyworth  of  paint  at  the  shop^that  was  all  the  business  I  o^^ 

reooUeot. 

Henry  Avory^  trunk  maker,  Birmingham  : 

Norman  bought  a  box  of  me  on  the  4th  day  of  April  When  I  sold  it  it  had  three 
partitions  in  it. 

Biohard  Price,  sergeant  in  the  Birmingham  Police  Force : 

At  the  end  of  March  last  I  became  acquainted  with  the  fact  that  chemicals  were 
being  delivered  at  the  shop  in  Ledsam-street.  In  consequence  of  what  I  had  heard 
CD  ii»  SIst  day  of  March  I  dressed  myself  as  a  painter  and  went  into  the  shop. 
Whitehead  was  called  into  the  shop  by  the  boy.  I  bought  a  brush.  I  noticed  that 
Whitehead's  dress  was  burnt  with  acids,  and  that  he  had  two  suits  of  clothes  on.  I 
saw  a  oarboy  in  the  shop.  I  reported  the  matter  to  the  Chief  Constable  and  the  infor- 
mation I  received.  On  the  morning  of  the  2nd  day  of  April,  at  two  o'clock,  I  entered 
the  shop  by  means  of  a  skeleton  key.  I  found  seven  glycerine  tins,  some  empty  and 
some  full,  and  one  carboy  of  acid.  There  was  very  little  stock  in  the  shop.  In  the 
room  at  the  back  I  found  six  carboys  of  acid,  some  Salter's  scales  used  for  weighing 
adds,  a  thermometer,  and  a  portmanteau  containing  paper  and  the  clothes  which 
Whitehead  had  worn.  In  the  scullery  at  the  back  of  the  other  room  there  were  three 
more  carboys  containing  acid,  and  there  was  also  a  furnace  at  the  back  of  the  pre- 
mises in  the  scullery.  There  was  an  earthenware  vat,  in  which  was  some  glycerine 
and  acid,  in  the  furnace,  but  no  fire  was  alight.  There  was  some  white  fluid  in  a 
bucket  with  some  water  over  it,  and  there  was  also  another  vat  on  the  floor  containing 
acid.  Above  the  shop  and  scullery  were  flve  bedrooms,  but  they  were  perfectly 
empty.  I  went  in  again  at  the  same  time  on  the  morning  of  Tuesday,  the  8rd. 
1  found  that  the  glycerine  tins  were  more  empty,  and  that  work  had  been  going  on. 
I  took  samples  of  the  liquid  in  the  vat  and  the  mixture  in  process,  and  gave  them  to 
Dr.  Hill,  the  city  analyst.  I  found  that  a  stick  had  been  propped  up  against  the  door 
on  the  inside,  and  I  removed  that  before  I  went  in.  On  Thursday,  the  5th  day  of 
April,  the  Chief  Constable  and  I  went  to  the  shop  and  took  possession  of  the  materials. 
Whitehead  was  in  the  house  adjoining  the  shop — he  was  living  there.  I  took  him  into 
eustody  and  brought  him  into  the  shop.  I  said  to  the  Chief  Constable,  ^  This  is  Mr. 
Whitehead,"  and  the  prisoner  was  ordered  into  custody.  Inspector  Black  asked  him 
how  he  accounted  for  the  acids  and  the  stuff  in  the  vat  and  in  the  furnace.  The 
prisoner  replied,  *<  Tou  want  to  know  too  much.  I  am  not  going  to  pay  to  learn  a 
profession  and  let  everyone  into  my  secrets."  The  Chief  Constable  then  told  him  he 
would  be  charged  with  having  explosives  in  his  possession,  and  he  was  taken  into 
coatody.  Whitehead  wanted  very  badly  to  get  to  a  cupboaM  in  the  sitting  room,  but 
I  prevented  him.  The  prisoner  said  he  would  not  go  until  he  had  his  boots  blacked. 
I  subeequently  found  that  there  was  some  nitric  and  sulphuric  acid  in  the  cupboard. 
There  was  also  a  boot  brush. 

Inspector  Black,  of  the  Birmingham  Police : 

On  the  morning  of  the  2nd  day  of  April  I  went  to  128,  Ledsam-street,  with  the 
last  witness.  On  Thursday  morning,  the  6th,  I  was  there  when  Whitehead  was 
arrested.  Whitehead  was  asked  if  he  had  any  explanation  to  give — whether  he  could 
giye  the  name  of  any  person  with  whom  he  was  dealing,  or  anything  to  show  that  he 
was  carrying  on  a  legitimate  business.  Whitehead  replied  that  I  wanted  to  know  too 
much.  I  asked  him  where  he  had  been  living,  and  he  replied  at  Plymouth,  but  when 
asked  his  address,  said  the  oflBcers  wanted  to  know  too  much.  I  asked  him  what  stuff 
was  in  the  vat,  and  Whitehead  replied, "  I  had  to  pay  for  what  I  learnt,  and  am  not 
going  to  expose  my  secrets.  There  are  plenty  of  chemists  about ;  ask  them."  Dr. 
flill.  Dr.  Dupr^  and  Colonel  Majendie  examined  the  stul^  which  was  afterwards  des- 
troyed. There  was  very  little  stock  on  the  premises,  some  rolls  of  wall  paper  being  hung 
down  the  wall  to  represent  that  there  was  a  larger  amount  of  stock.  Among  some 
4oeuventn  which  (  found  on  the  premises  was  a  pocket  book  in  which  the  name  of 
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Wilson  appeared  eeTeral  times,  a  time  table  of  the  trains  leaving  Liverpool  for 

•0,  London,  and  certain  memoranda  which  were  said  to  refer  to  the  explosives.    A  letter 

Gallaqhik  signed  by  Wilson  wss  also  found,  dated  from  '*  17,  Nelson-square,  Blackfriars,  3nd 

AND  OTKBBS.  April,  1888,"  whioh   was  as  follows :    "  Dear  Friend, — If  yon    are  not  otherwise 

_  engaged,  I  would  like  to  have  the  pleasure  of  your  company  at  one  of  the  theatres 

1888.  ^ifl  evening.    I  will  be  at  the  place  decided  upon  to  meet  on  any  such  occasion  at 

.I...  6.30."    I  also  found  a  grocer's  caid,  upon  the  back  of  which  was  written  in  red  ink, 

Treason"  "  Thos.  G.,  Gharing-cross,"  and  a  piece  of  paper  upon  whioh  there  was  some  writing. 

Fthnir-OveH     rpj^^  SolicUor-Geneml : 

There  is  **G"  written  on  it  three  or  four  times,  followed  by  '*  Gharing-cross,"  and 
then  written  after  the  cross.  On  another  piece  of  paper  are  the  figures  420,  and  then 
(*  Manh.,"  the  beginning  of  Manhattan.  Just  nnderneath  is  *^  G,"  and  the  rest  torn 
ofiF.  Gallagher's  address  has  been  given  at  420,  Manhattan-avenue,  Green  Point, 
Brooklyn.    The  *^  G  "  might  be  the  beginning. 

Thomas  Edwards,  '^  boots  ^^  at  the  Midland  Hotel,  Birming- 
ham: 

On  the  morning  previous  to  Whitehead's  arrest,  Wilson  asked  me  to  fetch  his 
portmanteau  down  from  room  97,  which  he  had  oocupied.  He  gave  me  a  coin,  and 
I  fetched  the  portmanteau  down,  the  prisoner  saying  he  was  in  a  hurry  to  go.  I  was 
taking  the  portmanteau  to  the  station  when  the  prisoner  said  he  wanted  it  taken  by  a 
cab.  The  portmanteau  was  then  placed  on  the  top  of  a  hansom  cab,  in  which  the 
prisoner  drove  away  in  the  direction  of  Ledsam-street. 

William  Bowen,  the  driver  of  the  cab  : 

I  drove  to  128,  Ledsam-street.  Wilson  entered  the  shop,  and  I  took  the 
portmanteau  in,  and  then  drove  away.  I  had  seen  Wilson  the  previous  night  in  the 
station-yard  with  a  portmanteau,  and  asked  him  whether  he  wanted  a  cab.  He  did 
not  engage  me,  but  went  to  the  Midland  HoteL 

Robert  Lanchester,  another  cabman  : 

On  the  4th  day  of  April  Wilson  fetched  me  from  the  rank,  and  brought  me  to  128, 
Ledsam-street.  Wilson  then  got  out  and  went  into  the  shop.  The  prisoner  had  no 
luggage  then,  but  subsequently  Wilson  pointed  out  a  portmanteau,  and  said  that  was 
his  luggage.    I  tried  to  lift  it,  but  found  that  it  was  so  heavy  that  I  could  not  do  so. 

George  Dee,  porter,  at  New-street  Station,  Birmingham : 

I  was  on  duty  there  on  the  morning  of  Wednesday,  the  4th  day  of  April,  and 
recognised  Wilson,  who  arrived  with  the  portmanteau  in  the  last  witness's  cab. 
There  was  a  train  for  London  at  11.80.  I  asked  Wilson  where  be  was  goiug  to,  and 
he  replied,  **  Euston."  I  went  to  pick  the  portmanteau  up  to  label  it,  and  found 
that  one  of  the  handles  was  broken,  and  Wilson  told  me  to  be  careful  with  it  The 
weight  of  the  portmanteau  was  very  great,  and  I  asked  him  if  it  contained  pig  iron. 
I  carried  it  to  the  lift,  and  Wilson  went  to  the  booking  office.  There  was  a  six 
o'clock  train  to  London  that  evening,  and  I  saw  Norman  drive  down  to  the  station 
with  a  black  box  and  leave  by  it. 

George  Beece,  detective-sergeant  of  the  Birmingham  Police : 

I  was  instructed  to  watch  the  shop  in  Ledsam-street.  On  the  morning  of  the  4th 
day  of  April  I  saw  Wilson  arrive  there  in  a  cab,  and  a  portmanteau  was  taken  in. 
Subsequently  Wilson  brought  Lanchester's  cab,  and  afterwards  I  saw  that  cab  drive 
in  the  direction  of  the  railway  station.  Wilson  was  in  it.  I  ran  after  it^  but  could  not 
catch  it  up.  The  cab  went  in  the  direction  of  the  New -street  Station.  At  a  quarter 
to  six  I  saw  Norman  at  the  station,  and  a  black  box  was  labelled  and  pnt  into  the 
train.  Norman  got  in  and  I  entered  the  next  compartment,  having  telegraphed  to 
Scotland-yard.  Upon  arriving  at  Euston  there  were  some  oflSoers  in  plain  clothes 
waiting.  I  subsequently  went  to  the  Beaufort  Hotel,  where  I  saw  Norman  and  the 
box. 

A  cabman  named  Howe  proved  conveying  Norman  and  the 
box  to  the  Beaufort  Hotel. 

Lanra  Caroline  Delamotte,  daughter  of  the  proprietor  of  the 
Beaufort  Hotel,  Southampton -street,  Strand  : 

On  the  4th  day  of  April  Gallagher  engaged  a  room  for  a  young  gentleman  oamecl 
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Nonnaii,  who  was  oozning  from  Birmingham  to  study  medioine  and  to  walk  the  Rbq 

hospitals.  y 

Inspector  John  Langrisli^  of  the  Metropolitan  Police  :  j^^^jy  othkhs. 

I  was  at  Enston  Station  on  the  evening  when  Norman  arrived  from  Birmingham.    At         

half-past  twelve  I  went  to  the  Beaufort  Hotel,  and  took  Norman  into  custody.    I  took  1883. 

possession  of  the  box,  and  at  the  police  station  I  searched  Norman.    I  found  upon  him  

some  keys  fitting  the  lock  of  the  box,  and  inside  the  box  I  found  the  indiarubber  bag       Treason* 
containing  liquid.    The  box  was  very  heavy.    The   box  was  afterwards  taken  to  Fehny-^  Oi*ert 
Woolwich,    I  also  found  on  Norman  the  5L  note  produced,  which  bore  the  stamp,  acts. 

**lfaroh  10th,  1888,  New  York,**  and  also  the  telegram  from  Fletcher  to  Norman. 
On  the  I5th  day  of  April  I  arrested  Bernard  Gallagher  at  Glasgow,  and  told  him  he 
would  be  charged  with  conspiring  with  the  other  prisoners  to  destroy  pubUo  buildings 
by  means  of  explosives,  and  he  replied  that  he  was  very  glad  be  was  going  np  to 
London,  as  he  should  be  able  to  dear  himself. 

Thomas  Card^  oabdriver : 

On  Wednesday,  April  4,  I  was  at  Euston  Station,  when  the  half-past  two  train 
arrived.  A  man,  whom  I  believe  to  be  Wilson,  got  into  the  cab  with  a  heavy  port- 
manteau, and  told  me  to  drive  to  17,  Nelson-square,  Blackfriars. 

Inspector  Littlechild : 

On  Thursday,  April  S,  I  went  with  other  officers  to  Nelson-square,  Blackfriars.  I 
went  to  a  bedroom,  and  found  the  prisoners  Wilson  and  Thomas  Gallagher.  I  told 
them  we  were  police  officers,  and  for  the  prssent  they  would  be  detained  till  we  saw 
what  was  in  the  room,  as  we  had  reason  to  believe  that  there  was  a  quantity  of 
explosives  there.  I  asked  Wilson  what  was  in  the  portmanteau,  and  he  replied,  **  You 
had  better  look  and  see.**  I  opened  it,  and  saw  two  fishing  stockings  full  of  some 
liquid.  I  told  the  prisoners  that  as  it  appeared  to  be  some  explosive  substance  they 
would  be  detained  until  some  more  specific  charge  was  made  against  them.  Wilson 
made  no  reply.  GkUagher  said,  "  what  am  I  to  be  detained  for  ?  I  know  nothing 
about  this  business.  I  only  met  this  young  man  for  the  first  time  this  morning.**  I 
seaiehed  the  prisoners,  finding  on  Wilson  between  11 L  and  12/.  in  money.  In  the 
room  I  found  several  empty  indiarubber  bags,  and  in  the  priBoner*s  trousers  I  found  a 
coiled  spring  with  a  weight  at  the  end.  1  found  on  Gallagher  115/.  in  Bank  of 
England  notes  and  American  notes  to  the  amount  of  2345  dollars.  I  subsequently 
found  in  the  room  812  at  the  Charing  Cross  Hotel  an  American  letter  of  credit  for 
600/L,  and  two  indiarubber  bags,  and  a  pair  of  fishing  stockings.  I  arrested  Curtin 
on  the  7th  day  of  April,  in  Euston-square,  at  eleven  o'clock  in  the  morning,  as  he  was 
walking  towards  the  station.  I  called  him  by  name,  and  he  turned  round.  I  was 
accompanied  by  other  officers,  and  told  him  we  were  police  officers,  and  that  we 
wished  him  to  go  to  a  police-station.  Curtin  asked  what  he  was  arrested  for? 
I  replied  that  he  was  not  arrested,  but  I  wished  him  to  accompany  us  to  a  police- 
statmn.  A  cab  was  called,  and  the  prisoner  was  taken  to  Scotland-jrard,  where  he 
was  asked  to  give  his  name  and  address.  He  rej^ed  that  his  name  was  John  Curtin, 
and  that  he  resided  at  12,  Upper  Wobum-place.  Being  asked  to  give  an  account  of 
himself,  he  said  he  came  from  New  York,  on  the  6th  day  of  Felvuary,  on  board  the 
steamship  Egypt  He  landed  at  Queenstown,  and  went  to  Fermoy,  his  native  place, 
to  see  his  parents.  He  then  went  to  Glasgow,  where  he  worked  in  the  Clyde  Ship- 
building Yard,  and  lived  at  86,  West  Milton-street  He  was  asked  his  address  in 
New  York,  and  he  replied  359,  East  Fifty-ninth-street  Being  asked  to  account  for 
his  connection  with  Gallagher  at  the  Charing  Cross  Hotel,  he  said  he  did  not  know 
such  a  person.  He  was  then  asked  why  he  wrote  to  him,  and  he  replied  that  he  had 
never  written  to  him.  The  letter  signed  **  John  Curtin  **  which  I  found  at  the 
Charing  Cross  Hotel  was  shown  him,  and  he  said  he  never  wrote  it  He  was  then 
taken  io  the  police-station  and  chaiged.  I  produce  some  bank  notes  found  on 
Gallagher  bearmg  the  stamp  ''J.  B.  Colgate  and  Co.,  New  York,  March  10,  1883," 
and  also  the  letter  of  credit.  Among  the  cards  found  was  one  of  **  Thomas  Gallagher, 
420,  Manhattan-avenue,  Brooklyn  ;**  and  two  orders  for  admission  to  the  House  of 
Commons,  dated  November  16  and  November  17, 1882,  respectively.  There  were  also 
some  maps  found,  one  being  of  Iiondon.  At  the  police-station  I  found  upon  Curtin 
a  pawnticket  for  a  watch  pledged  for  2/.  on  the  7th  day  of  April,  at  a  pawnbroker's 
in  the  Stiand.  I  was  at  Bow-street  when  Whitehead  was  brought  up  from 
BInaingbjtm,  and  after  the  examination  the  prisoners  were  in  the  passage  of  the 
court  I  saw  Curtin  reoognise  Whitehead,  and  shake  hands  with  him.  On 
Batniday,  April  8,  I>  in  company  with  other  officers,  went  to  Savage*s  Hotel, 


810  CRIMINAL  LAW  CASES. 

Kbq.  Blackfriars-road,  where  I  saw  Ansbiurgh.    I  told  him  we  were  officers  of  police,  and 

p,  requested  him  to  accompany  as  to  Scotland-yard.    Ansburgh  aaid,  **  What  am  I 

Gallaghkr  arrested  for  ?  "    I  replied  that  at  present  I  could  not  say  he  was  **  arrested.**    A  cab 

AND  0THEB8.  ^^  called,  and  the  prisoner  and  his  luggage  were  taken  to  Scotland-yard.    The 

prisoner  was  asked  by  Superintendent  Williamson  to  give  his  name  and  address,  and 

1883.  <^  explanation  of  what  he  was  doing  in  this  country.    He  replied  "  Why  should  I 

give  an  account  of  what  I  am  doing  here  ?  "    He  was  told  that  anything  which  might 

TVeason'      happen  to  him  would  be  his  own  fault  if  he  did  not  give  some  explanation  of  himself. 

Felony —  Overt  "^^o  prisoner  then  said  he  came  from  America,  but  gave  no  further  explanation.    At 
arts.  the  hotel  I  showed  him  a  photograph  of  Thomas  Gallagher,  and  he  said  **Who  is 

that  ?  **  I  replied  '*  Your  friend.  Dr.  Gallagher.**  The  prisoner  said  '*  I  don't  know 
it.**  He  was  detained  in  custody  and  searched.  Only  a  small  sum  of  money  was 
found  on  him.  When  I  first  saw  Gallagher  he  was  clean  shayen  except  a  small 
moustache  and  side  whiskers. 

John  Dowdell,  inspector  of  police : 

On  the  5th  day  of  April  I  was  at  17,  Nelson-squaxe,  Blackfriars,  when  Wilson  and 
Thomas  Gallagher  were  arrested.  I  saw  Wil8on*s  portmanteau  there  and  took  possession 
of  it.  I  took  it  in  a  cab  to  Woolwich  Arsenal  and  opened  it  in  the  presence  of  Colonel 
Majendie  and  Mr.  Brown.  It  contained  two  fishing  stockings  containing  liquid. 
Colonel  Majendie  took  a  sample,  and  the  portmanteau  was  then  taken  to  lihe 
magazine. 

Walter  Savage^  of  Savage's  Hotels  88,  Blackfriars-road  : 

I  remember  on  the  29th  day  of  March  Ansburgh  coming  to  my  hotel.  He  asked 
the  price  of  a  bedroom.  I  told  him  the  price,  and  he  said  he  would  take  the  room 
for  four  nights.  At  that  time  he  had  no  luggage,  but  the  next  day  he  brought  some. 
On  Saturday,  the  Slst  day  of  March,  Dr.  Gallagher  called  at  the  hotel  and  asked  for 
some  one,  but  I  did  not  catch  the  name.  Gallagher  described  him  as  a  fair  young 
gentleman,  and  I  concluded  that  he  referred  to  Ansburgh.  I  believe  Ghdlagher 
went  upstairs  to  Ansburgh.  On  Saturday  night  Ansburgh  paid  me  9s.  for  the  room. 
Gkillagher  called  a  second  time  on  Thursday  the  6th  day  of  ApriL  I  told  him 
Ansburg  was  out,  but  I  found  after  he  had  gone  that  it  was  a  mistake.  I  told 
Ansburgh  that  his  friend  had  called  for  him,  and  he  replied  that  if  he  called  again  I 
was  to  show  him  up.  Gallagher  did  not  call  again,  and  Ansburgh  remained  at  the 
hotel  until  he  was  taken  into  custody.  Nelson-square  is  only  a  short  distance  from 
the  hotel. 

Eosa  Evelyn  Prior,  sister-in-law  to  the  last  witness : 

I  remember  Ansburgh  staying  at  the  hotel.  Thomas  Gkillagher  called  twice,  and  on 
the  first  occasion,  the  81st  day  of  March,  he  went  up  to  Ansburgh*s  room.  I  was  on 
the  stairs  and  heard  a  **  click  **  as  if  the  door  was  being  locked,  but  I  was  not  certain. 
I  saw  Gallagher  in  the  street  with  another  man,  and  they  went  in  the  direction  of  St. 
George's-cirous.    I  believed  the  other  man  was  Wilson. 

Alphonse  Salanson,  postal  clerk  at  the  American  Exchange : 

A  letter  and  telegram  came  to  the  exchange  addressed  to  '*  Daniel  Gkder.'*  Thomas 
Gallagher  applied  for  them,  but  I  refused  to  give  them  to  him,  as  his  name  was  not 
Galer.  The  prisoner  replied  that  he  was  the  agent  for  the  person  to  whom  the  letter 
and  telegram  were  addressed,  but  I  said  he  must  produce  the  person  before  I  would 
deliver  them  up,  or  he  must  obtain  the  person's  authority.  The  prisoner  asked  me 
to  write  a  telegram  to  New  York  for  the  purpose  of  getting  the  authority,  but  it  was 
not  sent,  as  its  cost  was  too  much.  Subsequently  Galkgher  again  called  and  brought 
Ansburgh  with  him.  Gallagher  introduced  him  as  Daniel  Galer,  and  I  delivered  the 
letter  and  telegram  to  him. 

Denis  Kilfeather,  Milton-street,  Glasgow,  an  iron  dresser : 

I  know  Thomas  Gallagher.  I  saw  him  in  the  autumn  of  last  year  at  his  house  in 
Glasgow.  I  believe  he  was  bom  in  Scotland,  and  have  known  him  for  twenty  years. 
Gallagher  went  to  America  fifteen  or  sixteen  years  ago.  Last  year  he  told  me  he  had 
come  on  a  pleasure  trip  to  see  his  friends.  I  know  the  prisoner  John  Ourtin,  and  first 
saw  him  on  the  8rd  day  of  February.  He  came  to  my  foundry  and  brought  a  note, 
which  purported  to  come  from  Thomas  Gkillagher,  which  I  have  since  either  lost  or 
destroyed.  I  understood  from  him  that  he  Imd  come  from  America.  I  asked  him 
how  Gkillagher  was  getting  on,  but  he  seemed  to  know  very  little  about  him.  I  got 
Ourtin  employme  the  Olyde  shipbuilding  yard.     On  the  2nd  day  of  Maroh 
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Gnrtin  went  to  Blaokbnrn  to  see  his  sister,  and  retnrned  to  Glasgow  on  the  7th.    He  Rbq. 

then  went  to  bis  work,  and  continned  at  work  nntil  the  17th.    I  do  not  know  whether  j;, 

he  was  in  work  after  that  date.    Gnrtin  stayed  with  me  till  the  4th  day  of  Aprils  on  Gallagher 

the  evening  of  which  day  he  left  my  honse,  and  I  accompaDied  him  to  the  railway  a.^)  others. 

station,     ^e  prisoner  took  a  ticket  for  Blackburn,  but  got  into  a  carriage  which  

would  go  to  LiverpooL    He  told  me  that  he  had  written  to  his  parents  in  some  part  of  1888. 

Ireland  for  some  money.    He  told  me  he  had  got  some  money,  but  did  not  know  the  * 

amount  nor  in  what  shape  it  had  come.    He  took  two  bags  with  him,  and  I  did  not  Treaton" 
see  him  again  until  he  was  in  custody.    I  know  Bernard  Gallagher,  who  yisited  me  Feiony—  Overt 

twice  while  Gurtm  was  in  my  house.    They  did  not  seem  to  know  each  other,  and  I  acts, 
introduced  them. 

Ann  Mnllins  said : 

I  am  assistant  at  an  hotel,  12,  Upper  Wobum«place.  On  the  5th  day  of  April 
Gurtin  took  a  room  at  the  hotel,  saying  that  he  had  trayelled  oYomight  from 
Scotland,  and  that  he  had  stopped  at  Blackburn  on  his  way.  He  stayed  till  Saturday, 
the  7th,  upon  which  day  he  went  out  and  did  not  return,  and  I  did  not  see  him  again. 

William  Melville,  poUce-sergeant : 

On  the  6th  day  of  April  I  was  instructed  to  take  a  bedroom  at  12,  Upper  Wobum- 
place.  I  found  Gurtin  was  at  the  hotel,  and  we  occnpied  rooms  which  adjoined  each 
other.  On  the  morning  of  the  7th  we  breakfasted  together,  and  I  observed  that  it 
was  very  tiring  to  stay  in  London  with  nothing  to  do.  Prisoner  replied :  *<  Yes,  I  am 
tired  of  it.  I  only  came  the  day  before  yesterday,  and  shall  be  leaving  again  this 
afternoon."  I  asked  him  if  he  had  any  friends  in  London,  and  he  replied  that  he  had 
not.  Gurtin  left  tiie  hotel  at  twenty  minutes  past  nine  that  morning.  I  and  another 
officer  followed  him.  He  went  to  the  West  Strand  telegraph  office,  and  stayed  looking 
at  the  Gharing-cross  Hotel  for  fifteen  or  twenty  minutes.  He  then  went  across  to  a 
pawnbroker's  shop  opposite,  and  afterwards  returned  towards  Saston-square.  I  was 
present  when  Littlechild  arrested  him.  He  asked  what  he  was  arrested  for,  and 
LitUechild  said  that  would  be  explained  when  they  got  to  Scotland-yard.  I  returned 
to  the  hotel  and  took  possession  of  his  portmanteau,  in  which  I  found  a  piece  of 
paper  giving  the  dates  of  his  visits  to  England,  and  two  shirts  marked  in  the  name  of 
"  Kent." 

Chief  Superintendent  Williamson,  of  Scotland-yard  : 

Gurtin,  when  he  was  brought  to  Scotland-yard,  was  asked  to  give  an  account  of 
himself,  and  he  said  he  came  from  America,  panded  at  Queenstown,  visited  Fermoy, 
and  had  been  at  Glasgow  and  Blackburn  before  he  came  to  London.  He  denied  all 
knowledge  of  Thomas  Gallagher.  He  denied  that  he  had  written  to  him.  I  then 
showed  him  a  letter  found  in  Gallagher's  room  signed  by  him.  He  denied  writing 
the  letter  and  all  knowledge  of  Gallagher.  I  then  told  him  that  I  should  charge  him 
with  being  an  accomplice  of  Dr.  Gallagher's.  Ansburgh  was  brought  to  me  on 
Sunday  morning,  the  8Ui.  He  said  he  had  come  from  America,  but  refused  to 
give  any  further  account  of  himself.  I  told  him  if  he  did  not  do  so  he  would  be 
put  to  some  inconvenience.  He  replied,  "  I  shall  be  put  to  inconvenience,  anyhow,** 
and  afterwards  said,  "  If  you  have  any  charge,  make  it.**  He  denied  any  knowledge  of 
Gallagher. 

William  Smith,  sab-constable  of  the  Boyal  Irish  Constabnlary, 
stationed  at  Fermoy : 

I  know  Gurtin.  His  real  name  is  Kent,  and  his  father  was  a  publican  in  Fermoy. 
His  mother's  maiden  name  was  Gurtin,  and  he  had  been  away  ten  or  eleven  years. 
In  January  or  February  last  he  came  to  Fermoy,  and  witness  saw  him  with  his  father, 
but  did  not  speak  to  him. 

Ann  Hnssey^  wife  of  Martin  Hnssey^  of  29^  Dake-street^ 
Liverpool : 

About  the  14th  day  of  February  Bernard  Gallagher  came  to  my  house  for  lodgings, 
giving  the  name  of  Oampbell,  and  saying  he  had  come  from  America.  He  stayed 
one  mght.  Two  young  men  came  wi^  him.  About  the  29th  day  of  March  he 
again  came  and  asked  for  lodgings.  I  said,  **  How  are  you,  Gampbell  ?  **  He  replied, 
*'  My  name  is  Bernard  Gallagher.*'  He  stayed  for  two  ufghts,  and  left,  saying  he  was 
going  to  GlMgow. 


1883. 
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Rbg.  Reddy,  the  witness  from  the  Post  Office,  prodaced  requisitions 

Gallaqhbb    ^^^  ^^^^  Office   orders    from    Thomas    Gallagher   to   Bernard 
AND  oiHKBs    Gallagher  for  41.  and  IZ.  10^. 

Josiah  Francis  Brame,  the  American  Yice-Consnl  at  Bir- 
mingham : 

Treason'  In  March  last  I  iras  at  Qaeenstown,  and  left  on  Sunday,  the  4th,  to  oome  to 

Fehnif —  Overt  England.    On  the  Toyage  I  saw  the  prisoner  Thomas  Gallagher,  who  told  me  in  the 

act8.  course  of  some  conyersation  that  he  had  heen  working  Yery  hard,  and  that  he  was 

going  to  England  for  his  health,  and  to  walk  the  hospitids  there,  and  to  the  Continent 

for  ti^e  same  object. 

E.  Ormond  Brown,  assistant  chemist  at  the  War  Department, 
Woolwich  Arsenal : 

I  remember  Inspector  Mackie  bringing  down  on  the  6th  day  of  April  a  large  black 
box  containing  a  large  indiarubber  bag.  It  was  opened  and  fonnd  to  contain  from 
1801b.  to  2001b.  of  nitro-glycerine.  Samples  were  taken,  and  the  residue  was  taken 
to  the  Home  Office  Magazine  and  destroyed.  I  also  saw  a  portmanteau  containing 
two  fishing  stockings,  each  of  which  had  in  it  a  liquid  weighing  from  401b.  to  441h, 

Cross-examined : 

It  was  mixed  with  sawdtkst  before  it  was  destroyed.  It  was  dangerous  to  keep.  It 
was  not  exactly  made  into  dynamite.  I  have  heard  of  a  ship  haying  fifty  tons  of 
dynamite  on  board  at  one  time.  There  wm  the  British  Dynamite  Company,  and  they 
might  turn  out  from  four  to  six  tons  of  dynamite  daily,  but  I  know  notifiing  about 
them. 

Col.  Vivian  Majendie,  Her  Majesty's  Chief  Inspector  of 
Explosives : 

On  the  5th  day  of  April  I  was  requested  to  go  to  the  Arsenal  at  Woolwich.  In  the 
Chemical  Department  I  saw  a  portmanteau,  containing  two  large  fishing  stockings,  of 
waterproof  material.  I  opened  them,  took  samples  of  their  contents,  and  gaye  the 
bottles  to  Dr.  Dupr^s  assistant.  They  contained  nitro-glycerine— a  thick,  compara- 
tiyely  colourless  liquid.  There  was  also  some  liquid  floating  upon  it  of  a  pink  colour ; 
it  probably  came  from  the  colouring  matter  in  the  stockings.  There  was  about  401b. 
in  each  of  the  stockinga  Indiarubber  stockings  would  greatly  facilitate  the  carriage 
of  nitro-glycerine  and  would  make  it  yery  much  safer  than  carrying  it  in  a  soUd 
yessel.  I  saw  the  waterproof  bag  about  four  days  after,  at  the  Home  Office  Magaaine, 
Woolwich.  It  was  empty  when  I  saw  it,  but  if  fiUl  it  would  contain  about  3001b.  On  the 
6th  I  went  to  Birmingham,  accompanied  by  Dr.  Dupr4,  and  went  to  128,  Ledsam-street, 
and  examined  what  I  found  on  the  premises  on  the  6th,  7th,  and  10th.  The  manu- 
facture of  nitro-glycerine  had  been  carried  on  on  the  premises.  The  nitric  acid  is 
the  important  agent.  The  sulphuric  acid  acts  as  a  concentrator.  The  proportions  are, 
broadly,  four  of  sulphuric,  two  of  nitric,  and  something  less  than  one  of  glycerine. 
That  is,  41b.  of  sulphuric,  21b.  of  nitric,  and  lib.  of  glycerine  would  make  21b.  of 
nitro-glycerine.  The  sulphuric  acid  is  washed  out,  as  well  as  the  excess  of  nitrie 
acid.  I  found  of  manufactured  nitro-glycerine  about  2001b.  I  found  of  nitric  acid 
6001b.,  of  sulphuric  7001b.,  of  glycerine  1121b.  Persons  would  not  be  allowed  to  keep 
any  such  quantity  in  their  possession.  I  think  almost  any  known  building  would  be 
destroyed  with  a  less  quantity  than  2001b. 

M.  Auguste  Dupre,  Professor  of  Chemistry  at  the  Westminster 
Hospital^  and  Consulting  Chemist  to  the  Home  Office  : 

On  the  6th  day  of  April  I  receiyed  a  bottle  labelled  **  A  "  and  a  second  labelled 
*'  B."  One  contained  nitro-glycerine.  It  was  the  strongest  kind  of  nitro-glycerine. 
It  was  an  explosiye  as  strong  as  it  could  be.  It  is  practically  the  strongest  explosiye 
known.  Two  hundred  pounds  weight  of  the  material  would  destroy  almost  any 
building  that  I  know. 

The  Attomey-OeneraL — That^  my  Lords^  condades  the  case  for 
the  prosecution. 

Olwrhe  then  submitted  that  with  respect  to  the  second  and 
third  counts  of  the  indictment  there  was  no  evidence  to  go  to 
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the  jury  with  regard  to  his  client  Thomas  Gkillagher.    Both  those        Rao. 

connts  charged  the  levjring  of  war  against  the  Queen^  to  put   qj^^hbe 

force  and  constraint  upon  her^  and  by  force  to  compel  her  to  ^^m)  othbrs. 

change  her  Govemment  and  connsellors^  and  to  overawe  both        — 

Houses  of  Parliament.     He  submitted  that  there  was  no  evidence        ]^' 

of  any  ^'  levying  of  war  '^  within  the  true  construction  of  these      iVeajon- 

words.     Before  the  passing  of  the  Treason-felony  Act  and  under  Fe/tmy—  Overt 

the  statute  of  Edw.  3  the  question  what  was  a  levjring  of  war        '^^* 

had  often  come  before  the  courts^  and  he  would  quote  a  number 

of  authorities  in  support  of  his  contention.      In  order  that  a 

person  might  be  convicted  of  levying  war  against  the  Queen 

there  must  be  numbers  arrayed  for  the  purpose  of  opposing  the 

forces  employed  by  the  Crown  to  enforce  and  support  its  autho* 

rity.     There  must  be  a  premeditated  design  of  conflict  with  the 

forces  employed  by  the  Grown  for  maintaining  public  authority^ 

and  the  essential  element  in  the  crime  of  levying  war  was  the 

enrolment  and  arraying  of  force  against  the  authority  of  the 

Crown.     He  should  submit  to  their  Lordships^  calling  their 

attention  to  certain  dicta  and  decisions  in  former  times^  that 

there  was  here  no  evidence  of  levying  of  war.    The  evidence^  if 

anything,  showed  that  the  matter  was  secret,  and  that  there  was 

no  open  conflict  or  defiance  of  the  authority  or  power  of  the 

State  to  procure,  by  the  explosive  compounds  which  had  been 

mentioned,  mischief  to  public  buildings  or — ^and  he  would  go  so 

far  for  the  purpose  of  argument — to  produce,  by  means  of  the 

explosives,  public  terror.     It  would  be  found  that  in  all  the 

writers  on  the  law  of  the  present  age  who  were  recognised  as 

authorities,  this  essential  requirement  to  the  ofience— namely, 

force  against  force,  and  defiance  to  public  authority — was  to  be 

found.    He  would  first  draw  their  attention  to  a  decision  of  Lord 

Coke.    The  learned  counsel  read  from  Lord  Coke  a  passage 

distinguishing  between  risings  of  the  people.     A  rising  might 

be  a  private  one,  and  simply  a  riot,  or  might  be  a  public  one,  and 

then  there  was  a  levying  of  war  against  the  Crown.     Coke  said 

that  the  levying  of  war  against  the  King  was  a  public  one, 

because  the  people  took  upon  themselves  the  royal  authority, 

which  was  against  the  King.     Lord  Hale  held  that  to  levy  war 

men  must  be  so  arrayed  and  circumstanced  in  opposition  to  the 

public  authority  that  they  were  in  posture  of  war. 

The  Master  of  the  Bolls. — fc)upposing  mines  were  laid  in 
different  parts  of  the  city  by  two  or  three  men,  would  not  that 
be  a  warlike  operation — would  it  not  be  war,  though  numbers 
were  not  arrayed  ? 

Clarke  thought  not,  and  alluded  to  the  explosion  in  WhitehaU, 
maintaining  that  it  was  no  more  a  levying  of  war  against  the 
Crown  than  the  act  of  a  boy  who  was  running  away  could  be  said 
to  be  the  act  of  fighting  a  policeman. 

The  Lord  Cmxf  Justicb. — Supposing  that  a  mine  was  laid  in 
Windsor  Castle,  with  the  Queen  in  it,  would  not  that  be  a  levying 
of  war  against  the  Crown  ? 
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Bmq.  Olarhe  ssiA  that  in  a  case  like  that  the  statute  of  Edw.  3  would 

Ain>arBBB8.       Gboyb^  J. — Supposing  the  Channel  tannel  be  made  and  the 

—        French  Goyemment  sent  a  set  of  men  in  ordinary  dress^  and  they 

1888.       p^^  down  dynamite  at  different  parts  of  tl^e  tunnel  for  the  purpose 

Treamn-     of   destroying  the  approach^  and  with  a  view   to    ultimately 

Felo^-'  Quert  conquering  this  country,  would  not  that  be  a  levying  of  war  on 

^-        the  Dart  of  France  ? 

Olwrhe. — ^It  might  be  in  the  course  of  levying  a  war. 

The  Mastib  of  the  Bolls. — ^Would  that  be  war  or  not  f 

Ola/rke. — ^No,  he  would  certainly  say  not.  It  was  a  conspiracyj 
a  co-operation  if  they  liked,  for  &e  purpose  of  destroying 
property. 

Gbovi,  J. —-With  the  intention  ultimately  of  conquering 
England. 

Ularhe, — ^The  chaise  here  was  a  levying  of  war.  He  believed 
there  was  no  case  to  be  found  in  the  decisioos  from  beginning  to 
end  in  which  the  statute  of  Edw.  8  had  been  applied,  or  in  which 
this  new  statute  had  been  applied,  in  which  it  had  ever  been  held 
that  "  the  levying  of  war " — ^that  the  requirement  of  that  dis- 
tinction— was  satufied,  except  by  numbers  and  strength. 

The  Mastib  of  the  Bolls. — ^In  the  days  of  Lord  Coke  it  was 
very  difficult  to  use  violence  against  a  G-overnment,  for  they  had 
only  muskets  and  spears.  Three  or  four  men  with  muskets  and 
spears  could  not  exercise  violence.  But  now  the  means  of  warfare 
were  so  improved  that  three  or  four  men  could  now  do  what  it 
took  a  great  many  men  to  do  before.  The  law  covered  the  novel 
means  just  as  it  covered  old  means. 

Olarhe  contended  that  as  to  the  law  covering  novel  means  it 
was  a  matter  for  the  Legislature. 

The  Mastib  of  the  Bolls. — ^The  words  were  general— a  levying 
of  war. 

The  LoBD  Chiiv  Justice. — Put  it  whether,  if  1000  men  who 
had  sought  to  destroy  public  buildings,  with  a  view  to  change 
the  (Government  of  the  Queen  or  overawe  either  House  of 
Parliament,  were  guilty  of  levying  war,  would  not  three  men, 
with  the  same  objects  and  with  adequate  means,  be  also  guilty  of 
loTOug  war  f 

The  Mastbb  of  the  Bolls. — ^You  mean  to  say  that  a  levying  of 
war  is  the  fighting  of  the  Queen's  troops. 

Ohrke. — ^Yes. 

Authorities  cited :  Coke's  3rd  Inst.  p.  9 ;  Hale's  P.  C.  149 ; 
Foster's  Crown  Law,  c.  2,  p.  208,  Bex  v.  Damarree;  Beg.  v. 
Fro8t,  9  Car.  &  P.  161 ;  15  State  Trials,  p.  522 ;  24  Ibid,  902. 

The  LoBD  Chib?  Justioi,  without  calling  upon  the  Attorney- 
General,  said  that  he  was  of  opinion  that  there  was  nothing  in 
the  point  which  had  been  very  ingeniously  argued  before  them 
by  Mr.  Clarke.  He  did  not  at  all  doubt  that  there  must  be 
something* which  came  within  the  fiedr  construction  of  the  words 
'^  levying  war  "  to  make  out  the  indictment  against  the  prisoners. 
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They  must  be  proved  to  have  been  gnilty  of  something  whioh^        RaOi 
without  violenoe  of  language^   would  come  within  the  words    q^J^q^^ 
'levying  war/'      The  words  ^Hevying  of  war''  were  general  ahdothebs. 

and  descriptive.     It  was  obvious  that  war  might  be  levied  in        

very  different  ways  and  by  very  different  means  in  different  ages  ^f^-! 
of  the  world.  And  the  tfudges  had  never  attempted  to  say  tibat  TVwuon- 
there  could  not  be  a  levying  of  war  in  any  other  way  than  in  the  >'«Awv—  Otwt 
way  brought  before  them  in  earlier  times.  They  had  never  pro-  ^"^ 
fessed  or  attempted  to  give  any  exhaustive  definition,  or  say 
that  there  were  certain  modes  in  which  the  words  of  the  statute 
should  be  interpreted,  or  that  ^'  these  were  the  only  fashions  of 
making  war.''  He  was  of  opinion  that  it  was  enough  to  say  in 
the  present  case,  if  the  jury  should  be  of  opinion  that  the 
prisoners  or  any  of  them  had  agreed  among  themselves  that  some 
one  of  them  should  destroy  the  property  of  the  Crown,  and  des- 
troy or  endanger  the  lives  of  Her  Majesty's  subjects  by  explosive 
materials  such  as  it  was  suggested  had  been  made  use  of,  and  if 
they  were  further  of  opinion  that  such  acts  had  been  made  out, 
then  the  prisoners  were  guilty  of  treason  felony  within  the  meaning 
of  the  Act.  He  agreed  that  they  were  thrown  back  to  the 
words  of  the  earlier  statute,  but  they  must  receive  a  reasonable 
interpretation.  As  he  had  suggested  in  the  course  of  the  argu- 
ment, if  three  men  with  these  explosive  materials  did  the  same 
acts  with  the  same  objects  as  it  required  3000  men  to  do  in  an 
earlier  period  when  it  was  a  levying  of  war,  it  seemed  to  him 
that  the  acts  of  the  three  men  to-day  were  equally  a  levying  of 
war. 

Olarke,  Q.C.,  Bowen  Bowlcmds^  Q.C.,  and  Mattinaon  then 
addressed  the  jury  for  their  respective  clients. 

The  prisoners  Whitehead  and  Ansburgh  addressed  the  jury  for 
themselves. 

The  prisoner  Wilson  declined  to  address  the  jury,  saying  he 
should  let  his  case  go  to  the  jury  as  it  stood. 

Mary  Gallagher,  sister  of  the  prisoner  Gbllagher,  was  called  as 
a  witness  for  the  prisoner  Thomas  Gallagher 

The  SoUcitor-Ueneral  then  replied  for  the  Crown. — He  said 
that,  although  it  had  taken  no  little  time  to  lay  the  evidence 
before  the  jury,  the  considerations  they  would  have  to  bear  in 
mind  were  really  comparatively  few.  The  charge  against  the 
prisoners  was  put  in  two  ways.  The  first  was  uiat  they  com- 
passed and  devised  and  intended  to  depose  the  Queen  from  her 
authority  in  some  part  of  her  dominions ;  that  in  furtherance  of 
that  intention  they  entered  into  a  conspiracy  to  do  certain  acts, 
and  that  they  proceeded  in  furtherance  of  that  conspiracy  to  do 
certain  overt  acts.  The  other  charge  laid  against  them  was  this 
— not  that  they  levied  war  against  the  Queen,  but  that  they 
entered  into  a  conspiracy  for  that  purpose,  and  that  they  did 
certain  acts  in  furtherance  of  that  conspiracy.  The  levying  of 
war  included  the  uniting  together,  even  of  a  few,  to  do  any  act  of 
violence,  not  for  the  purpose  of  private  enmity  or  personal 
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Rbo.       revenge  or  spite^  but  with  the  general  object  of  interfering  with 

V.  the  government  of  the  country^  or  causing  the  Queen  to  change 

aiUd^^wI,  ^^^  councils,  or  to  overawe   Parliament.     The  nature  of  the 

violence  that  was  intendedi  or  the  number  of  the  people  who 

^^*  combined,  was  wholly  immaterial.  If  there  was  a  combination 
TreoBon-  ^^  persons,  and  an  intention  to  use  violence  and  force  for  that 
Felony—  Overt  object,  that  would  amount  to  a  levying  of  war;  and  the  persons 
^'^'  who  compassed,  devised,  and  intended  to  do  so  would  be  com- 
passing, aevising,  and  intending  the  levying  of  war.  Of  course, 
what  amounted  to  a  levying  of  war  would  differ  according  to 
varying  conditions  of  society,  differ  according  to  the  progress 
even  of  human  knowledge.  What  at  one  time  would  be  the 
ordinary  mode  of  levying  war  wonld  cease  to  be  so  at  another 
time.  As  science  advanced  it  gave  fresh  powers  to  men,  which 
might  be  used  for  beneficent  and  valuable  objects,  or  for  objects, 
unfortunately,  of  mischief,  disaster,  and  evil.  Science  placed  in 
the  hands  of  a  few  power  to  do  mischief  incomparably  greater  than 
hundreds  or  thousands  of  men  could  have  effected  years  ago.  It 
seemed  that  such  modes  of  levying  war  were  the  most  effectual, 
the  most  cruel,  and  the  most  wicked  that  could  be  contemplated. 
Those  who  engag^  in  them  did  not  contemplate  collision  with 
the  armed  forces  of  the  Queen.  They  came  secretly,  designing 
to  do  what  they  did  in  secret,  and  to  do  acts  far  more  deadly  than 
a  pitched  battle  would  have  effected.  If  the  prisoners  intended 
to  use  the  explosives  for  destroying  public  buildings  or  property 
of  any  kind,  and  if  their  doing  so  was  not  for  personal  spite  or 
against  individuals,  but  against  the  public  with  a  view  to  enforcing 
some  change  in  the  government  of  the  country,  then,  he  sub- 
mitted, they  were  guilty  of  the  crime  for  which  they  were  being 
tried.  He  conceded  that  the  evidence  of  informers  was  to  be 
viewed  with  suspicion,  but  he  urged,  that  in  this  case,  apart  from 
Norman's  evidence,  there  was  ample  to  satisfy  them  as  to  the 
purpose  and  object  which  those  men  had  in  view-^namely,  to  effect 
public  disaster  by  the  acts  they  perpetrated,  and  so  bring  about  the 
treasonable  results  they  had  in  view.  The  explosives  were  brought 
from  Birmingham  in  the  form  of  nitro-glycerine  for  the  parpose 
of  destroying  public  buildings  and  creating  public  terror. 

The  LoBD  C/Hio  Jttsticb,  in  summing  up  the  case  to  the  jury, 
said  that  the  prisoners  were  indicted  under  an  Act  of  Parlia- 
ment passed  in  the  year  1848  for  the  purpose,  if  the  Grown 
chose  to  waive  the  serious  consequences  of  a  trial  for  high 
treason,  to  relieve  the  Grown — ^that  was,  the  country — ^from  the 
various  technicalities  which  surrounded  a  trial  for  lugh  treason. 
Although  this  was  not  a  trial  for  high  treason,  it  was  a  trial  for 
the  very  highest  offence  next  to  high  treason,  and  it  was  one  for 
which  any  punishment  next  to  death  could  be  awarded.  The 
charge  against  the  prisoners  was,  therefore,  one  of  the  gravest 
character  which  could  be  brought  against  a  person.  There 
were  three  charges  in  the  indictment  against  the  prisoners,  who 
were  indicted  in  the  very  words  of  the  statute  of  1848,  which 


1883. 


/ 
/ 


CBIMINAL  LAW  CASB8.  817 

his  Lordship  then    read.     The  jury  had  heard  an    argmnent        R». 
addressed  yesterday  to  the  Court  that  all  that  was  proved  in  this    Q^j^j^Qg^jg 
case  was  an  intention   (nothings  happily,  was  carried  into  effect)    ^nd  othjuis. 
by  two  or  three  persons  to  blow  up  pablio  buildings  and  to 
inflict  injury  upon  public  property,    possibly    with  a  view   of       __ 
deposing  the  Queen  and  forcing  her  to  change  her  counsels,  and      Treaaon- 
to  overawe  both  or  either  of  the  Houses  of  Parliament.     It  was  teiony^OoeH 
further  argued  that  there  was  nothing  for  the  jury  to  decide        "'^^^' 
upon,  because  the  levying  of  war  must  necessarily  be  something 
which  answered  to  the  old  notions  of  war — ^that  there  must  be  a 
mustering  of  forces  or  an  irregular  mass  of  men  equivalent  to  a 
number  of  troops — or  something  of  that  kind,  which  must  be 
not  only  included  in  but  taken  as  the  only  legal  sense  in  which 
the  term  ^'levying  war'^  was  used  in  the  statute.     He  and  his 
learned  brothers,  however,  held  that  that  was  not  necessary,  but 
it  would  be  sufficient  for  the  jury  to  find  the  accused  guilty  if 
they  thought  that  one  or  more  of  them  did  compass,  devise,  and 
intend  te  force  the  Queen  to  change  her  counsels,  and  to  overawe 
the  Houses  of  Parliament  by  violent  measures  directed  against 
either  the  property  of  the  (),xie&tiy  the  public  property,  or  the 
lives  of  the  Queen's  subjects,  and  directed  against  them  for  those 
ptiblio  purposes,  and  not  with  the  view  of  repaying  any  mere 
private  spite  or  enmity  against  any  particular  subject  of  the 
Queen.  As  years  went  on,  and  as  science  increased  and  knowledge 
widened,  so  the  means  of  war  varied  from  age  to  age,  but  if  a 
thing  was  done  with  the  same  object  and  with  the  same  violent 
means  as  would  be  a  levying  of  war  in  the  days  of  the  earlier 
statutes,  it  was  none  the  less  compassing  and  intending  levying 
war  now,  because  the  scientific  means  by  which  it  was  directed 
had  put  it  into  the  power  of  two  or  three  men  to  do  what  could 
not  have  been  done  years  ago  by  hundreds  and  perhaps  thousands. 
The  question  was,  was  there  proof  that  what  was  done  in  this 
case  (which  he  would  discuss  to  them  subsequently),  was  there 
proof  to  the  satisfaction  of  the  jury  that  it  was  done,  in  the  first 
instance,  with  the  intent  charged  in  the  first  count  of  the  indict- 
ment— ^to  deprive  and  depose  the  Queen  from  the  style,  honour, 
and  royal  name  of  the  Imperial  Grown  of  the  United  Kingdom 
of  Ghreat  Britain  and  Ireland  ?    If  the  evidence  proved,  in  point 
of  fact,  that  the  prisoners,  or  one  or  more  of  them,  did  that  with 
the  intention  of  separating  Ireland  from  the  Crown  of  England 
by  force,  or  to  turn  Ireland  from  a  dependency  first  of  all  from  a 
portion  of  the  United  Kingdom,  and  separate  it  from  the  Crown 
of  England  and  to  establish  an  independent  Republic,  then  in 
his  judgment  they  would  be  clearly  within  the  meaning  of  the 
fiirst  count  of  the  indictment.     The  second  question  was,  if  it  was 
done  to  compel  Her  Majesty  to  change  her  measures  and  counsels 
with  a  view  to  separate  Ireland  and  to  set  up  an  independent 
GU>vemment  in  that  country — ^independent  of  Great  Britain  ,*  or 
if  they  thought  that  the  intention  of  the  acts  was  to  compel  the 
Queen  or  her  ministers  by  force  to  change  the  present  Constitution 
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Rw.  and  to  alter  the  relations  between  England  and  Ireland^  or  even 
Gau^lohkr  ^  ^^^  ^P  *  separate  Parliament  in  Ireland  by  force  and  not  by 
▲ND  OTHERS,   argument^  that  woidd  bring  them  within  the  second  oonnt  of  the 

indictment.  The  third  question  was^  if  they  thought  the  prisoners 

]^'       were  doing  that  for  the  purpose  in  substance  of  intimidating  and 

Treaton-     OYcrawing  both  or  either  Houses  of  Parliament^  so  as  to  frighten 

FeUnuf—Oofrt  them  into  doing  that  which  otherwise  they  would  not  not  have 

*^'        done^  it  would  bring  them^  in  his  judgment^  within  the  scope  of 
the  third  count  of  the  indictment.     The  counts  were  separate, 
and  they  might  find  a  verdict  on  either  of  them.    There  was 
another  matter  upon  which  he  should  like  to  make  some  observa- 
tions, and  that  was  the  amount  of  weight  to  be  given  to  the 
evidence  of  the  approver  Norman  or  Lynch.    There  was  no  doubt 
that  the  law,  as  very  many  generations  of  lawyers  had  always 
laid  down  in  the  same  way — ^whether  it  was  most  convenient  it 
was  not  for  him  to  say,  but  he  only  repeated  the  language  of 
those  who  had  sat  on  that  seat  before  him  in  laying  it  down  again 
— that  there  was  no  reason  why  the  evidence  of  an  approver 
should  not  be  acted  upon  by  a  jury  if  they  thought  it  true, 
because  the  jury  were  to  be  satisfied  of  the  truth  of  the  matters 
proved  before  them  and  stated  in  evidence,  and  if  from  the 
evidence  of  the  approver  himself  they  were  perfectly  satisfied 
that  he  was  speaking  the  truth,  then  there  was  no  reason  in  point 
of  law  why  on  his  evidence  they  should  not  act  and  find  the 
accused  guilty.     But  it  had  been  usual,  although  the  law  was  as 
he  had  told  them,  for  judges  always  to  recommend  that  there 
should  be  some  corroboration   of  the   evidence  given  by  an 
informer.     The  danger  of  acting  upon  the  uncorroborated  state- 
ment of  an  informer  was  obvious,  and  the  wisdom  of  requiring 
that  some  corroborative  evidence  should  be  given  before  such 
statements  were    acted    upon  was    perfectly  apparent  to   any 
intelligent  mind*    The  law  was  as  he  had  stated,  and  the  practice 
was  always  to  require  corroboration.    With  regard  to  the  amount 
of  corroboration  it  was  not  necessary  that  an  informer  should  be 
corroborated  in  every  particular,  because  if  it  were  possible  to  give 
such  corroborative  evidence  it  would  hardly  be  necessary  to  call 
the  approver,  but  there  must  be  a  certain  amount  of  confirmation 
sufficient  to  satisfy  the  jury.     The  character  of  this  attempt,  the 
terrible  calamities  that  might  be  inflicted  on  persons  against 
whom  it  was  not  suggested  there  was  anything  like  enmity  or 
personal  spite,  he  would  rather  leave  to  their  imagination  than 
attempt  to  describe,  because  he  did  not  want  to  disturb  their 
minds  with  a  consideration  of  such  questions.    But  it  was  obvious 
that  society  could  not  exist  if  such  deeds  were  not  within  the 
grasp  of  the  law,  and  if,  when  they  were  proved  to  have  been 
done,  there  was  the  slightest  faltering  or  hesitation,  either  on  the 
part  of  the  jury  or  the  judges,  in  putting  down  such  an  offence. 
Dealing  witti  the  evidence  of  Lynch,  his  Lordship  drew  particular 
attention  to  the  witness's  conversation  with  Gallagher  about  the 
House  of  Commons  and  Scotland-yard  coming  down.      They 
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most  say  by  the  liffht  of  subseqaent  eyents  whether  they  believed  Rao. 

that  evidence^  which  was  clear  against  Gallagher^  and  whether  q^^qbbs 

they  believed  it  was  his  intention  to  do  these  three  things — ^to  j^xn>  oihbrs. 

depose  the  Qaeen  from  Ireland^  to  change  the  Government's  

course  of  action^  and  to  intimidate  the  Houses  of  Parliament.  ^^^- 

And  in  connection  with  those  three  charges^  they  were    to  2Vea«m- 
recollect    that  Gkdlagher,  if   they  believed    it   proved,  was  a  Feiony^  Overt 

member  of  a  society  in  New  York,  which  had  for  its  object  the  ^^'' 
freedom  of  Ireland  by  force  alone. 

Verdict :  Thomas  (Gallagher,  Whitehead,  Wilson,  and  Curtin, 
Chiilty  ;  sentence,  penal  servitude  for  life.  Ajisbnrgh  and 
Bernard  Gallagher,  Not  OuiUy. 


NORTHERN  CIRCUIT. 

LrvEBPOOL  Spsing  Assizes,  1883. 

(Before  Mr.  Justice  Day.) 

Rbg.  v.  Little. 

Indictment  for  rape — OontracUctory  etcUemente  by  witness — AdmiS'' 
sibility  of  evidence-^Complaints  of  prosecutrix — 28  ^  29  Vict. 

Cm     lo,    S*    O. 

Wliere  in  an  indictment  for  rape  a  witness  to  whom  the  prosecutrix 
had  made  a  statement  shortly  after  the  com/mission  of  the  alleged 
offence,  being  asked  on  cross-examination  as  to  the  particulars 
of  stxh  statement,  gave  an  answer  which  was  different  from 
that  which  the  prosecuting  counsel  wa>s  instructed  she  had  made : 

Held,  by  Day,  /.  {after  consulting  Oave,  /.),  that  it  wa^  competent 
for  the  cou/nsel  for  the  prosecution,  in  re-examination,  to  asJc 
the  witness  whether  she  had  not  at\  other  times  made  a 
different  statement,  and  one  inconsistent  with  lisr  present 
testimony,  to  certain  persons  named;  and  also  to  call  such 
persons  to  give  evidence  of  the  statements  so  made  to  them  under 
28  ^  29  Vict.  c.  18,  s.  3. 

ARCHTBALD  HUGH  LITTLE  was  charged  on  an  indictment 
with  having,  on  the  4th  day  of  March,  1883,  at  Widnes,  in 
the  county  of  Lancaster,  committed  a  rape  on  one  Martha  Jane 
Hnlme,  a  girl  fourteen  years  of  age. 

The  prisoner,  who  was  locally  known  as  Doctor  Little,  had,  on 
the  evening  of  the  day  in  question,  been  attending  a  boy  in  the 
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• 
Ite        hoase  of  prosecutrix's  mother*     On  his  leaving,  the  door  was 
la^LB.      opened  for  him  by  the  proseontrix,  and  prisoner  then  asked  her 

to  go  with  him  as  far  as  the  door  of  his  house,  as  owing  to  the 

1838        darkness  he  was  unable  to  see  it.     On  reaching  the  front  door  of 
F  idT  —    P^^^o^^^B  house  he  knocked,  and,  getting  no  answer,  he  then 
Contradiction  wout  round  to  the  back  door,  and  there  in  an  entry  committed 
of  witness,    the  alleged  offence. 

Meantime  the  mother  had  come  to  look  for  the  girl,  and  on 
her  coming  up  to  where  the  prisoner  and  prosecutrix  were,  she 
found  the  girl  crying.  The  mother  asked  her  what  she  was  doing 
there,  and  getting  no  reply,  gave  her  a  slap  on  the  face,  and  she 
then  ran  home  still  crying.  There,  in  answer  to  an  inquiry, 
she  complained  to  a  Mrs.  Lightfoot  of  being  hurt,  and  gave  her 
an  account  of  what  had  happened,  which  statement  Mrs  Lightfoot 
repeated  to  the  mother  on  her  return. 

This  Mrs.  Lightfoot  being  cross-examined  on  behalf  of  the 
prisoner  as  to  what  the  complaint  was  that  had  been  made  to  her 
by  the  prosecutrix,  said :  ^^  She  (the  prosecutrix)  said  the  doctor 
(i.e.,  the  pi*isoner)  had  hurt  her  with  his  finger.  This  is  the  only 
statement  she  made  to  me.'' 

(yFeely,  for  the  prosecution,  thereupon  proposed  to  ask  the 
witness  in  re-examination  whether  she  had  not  made  to  the 
mother  of  the  prosecutrix  a  different  statement,  yiz.,  that  the 
prosecutrix  had  told  her  (the  witness)  that  the  prisoner  had 
assaulted  her  and  had  connection  with  her.  And  he  further 
proposed  to  ask  the  mother  whether  the  witness  had  not  made 
such  a  statement  to  her. 

M'Oonnell,  for  the  prisoner,  objected  to  the  reception  of  this 
evidence,  urging  that  there  was  nothing  in  the  demeanour  of  the 
witness  to  show  that  she  was  hostile,  and  that  a  case  of  this  kind 
was  not  within  the  rule  admitting  of  rebutting  evidence  to  con- 
tradict a  witness. 

Day,  J.,  referring  to  28  &  29  Vict.  c.  18,  s.  8,  which  provides 
that  a  party  producing  a  witness  shall  not  be  allowed  to  impeach 
his  credit  by  general  evidence  of  bad  character,  but  he  may,  "  in 
case  the  witness  shall,  in  the  opinion  of  the  judge,  prove  adverse, 
contradict  him  by  other  evidence,  or,  by  leave  of  the  judge,  prove 
that  he  has  made  at  other  times  a  statement  inconsistent  with  his 
present  testimony,  but  before  such  last  mentioned  proof  can  be 
given  the  circumstances  of  the  supposed  statement  sufficient  to 
designate  the  particular  occasion  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  made  such 
statement,"  thought  this  case  might  come  within  the  rule  there 
laid  down,  but  before  deciding  would  consult  his  brother  judge 
Gave,  J.  On  his  return  his  Lordship  said  Gave,  J.  agreed  with 
him  that  the  evidence  was  admissible  and  that  the  course  pro- 
posed might  be  adopted. 

The  evidence  was  then  given,  and  the  prisoner  was  convicted. 
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NOETHEEN  CIECUIT. 

Manchesteb  Summer  Assizes. 

Tuesday,  July  24,  1883. 

\ 

(Before  H.  W.  West,  Esq.,  Q.O.,  Oommissioner.) 

Ebg.  v.  Mary  Ward,  (a) 

Commissions  of  general  gaol  delivery — Incorrigible  rogues — Juris- 
diction — Home  Office  Circular  of  March,  1883. 

The  general  authority  given  by  the  commission  of  general  gaol 
delivery  to  justices  of  assize  to  deliver  the  gaols  of  all  manner  of 
prisoners  fov/nd  therein,  confers  no  jurisdiction  over  prisoners 
directed  by  statute  to  be  dealt  with  by  the  court  of  general  or 
quarter  sessions,  though  found  within  the  prison  of  the  county. 

A  commitment,  therefore,  of  such  a  prisoner  to  the  assizes  will  be 
bad,  and  will  entitle  the  prisoner  to  his  discharge  from  custody. 

The  effect  of  tlie  Some  Office  Circular  of  March,  1883,  on  the  form 
of  commitments, 

MAEY  WABD,  having  been  twenty-six  times  convicted  as 
an  idle  and  disorderly  person  by  the  Eochdale  magis- 
trates, they,  when  she  was  again  brought  before  them,  committed 
her  as  an  incorrigible  rogue  and  vagabond  under  the  5  Geo.  4, 
c.  83. 

Sect.  5  of  that  Act  enables  a  justice  in  such  cases  to  commit 
the  offender  to  the  house  of  correction,  '^  there  to  remain  until 
the  next  general  or  quarter  sessions  of  the  peace,''  and  then,  by 
virtue  of  sect.  10,  the  justices  may  further  imprison  the  offender 
in  the  house  of  correction  for  a  further  term  not  exceeding  twelve 
months. 

In  consequence,  however,  of  an  alteration  in  the  terms  of  the  com- 
mission of  Gaol  Delivery,  requiring  the  Judges  to  deliver  the  gaols 
of  all  prisoners  found  therein,  and  a  suggestion  of  the  Judges  during 
the  last  Winter  Assizes,  a  circular  letter  was  issued  from  the  Home 
Office  in  March  last,  and  sent  to  the  various  magistrates'  clerks 
throughout  England,  by  which  they  were  directed  in  future  so  to 
frame  all  their  commitments  and  recognisances  that  all  '^  sessions 
cases"  should  be  sent  to  the  assizes  whenever  they  happened 
before  the  time  appointed  for  the  holding  of  the  Quarter  Sessions. 

The  magistrates,  thinking  themselves  bound  by  the  advice 
contained  in  this  circular,  had  committed  the  prisoner,  and  bound 
over  the  witnesses,  to  the  assizes,  and  hence  the  question  arose 

(a)  Reported  bj  John  Einghobn,  Esq.,  Barrister  at-Law. 
VOL.  XV.  Y 


322  GKIMINAIi  LAW  GASES. 

Hto.       whether  the  Court  of  Assize  and  General  Gaol  Delivery  had  any 
Ward       jurisdiction  over  such  a  case, 

The  Commissioner  said  that^  looking  at  the  statute^  he  did  not 

1883.        think  he  had  any  jurisdiction. 

Jurisdiction  of     -^^^^^^^^  (who  appeared  for  the  prosecution)  suggested  that  as 

asfiize  courts  the  judges  were  justices  of  the  county  in  virtue  of  their  office^ 

over  imorru   they  might  perhaps  deal  with  the  case  in  that  capacity.     The 

gxble  rogues,  j^g^ices  Seemed  to  have  regarded  the  circular  from  the  Home 

Office  as  tantamount  to  an  exposition  of  the  law^  and  had  followed 

it  instead  of  the  statute. 

The  Commissioner. — There  is  no  jurisdiction  for  one  justice. 
The  Clerk  of  Assize  having  also  expressed  his  opinion  that  the 
justices  had  no  authority  to  commit  a  case  of  this  kind  to  the 
assizes^  the  learned  Commissioner  said  that^  as  the  matter  might 
be  of  some  importance^  it  would  be  better  if  he  were  to  consult 
the  judges  of  assize  (Stephen  and  Pearson,  JJ.)  upon  it,  and  he 
adjourned  the  court  for  that  purpose. 

On  the  re-assembling  of  the  court,  the  Commissioner  said  he 
thought  it  ought  to  be  generally  known  that  the  magistrates  had 
fallen  into  an  error  in  committing  for  trial  at  the  assizes  a  person 
who  was  charged  with  being  an  incorrigible  rogue.  The  words  of 
the  Act  of  Parliament  were,  to  his  mind,  perfectly  clear,  and  pro- 
vided plainly  that  such  cases  must  be  sent  for  trial  to  the  quarter 
sessions.  Although  the  magistrates  had  naturally  been  led  into 
the  error  by  the  circular  issued  by  the  Home  Office,  yet  that 
circular  was  not  in  any  way  binding ;  and,  in  spite  of  it,  it  was 
a  mistake  to  send  an  incorrigible  rogue  for  trial  at  the  assizes. 
He  himself  had  from  the  first  been  clearly  of  that  opinion,  but  he 
thought  it  right  to  consult  with  Stephen,  J.  on  the  matter,  and 
his  Lordship  was  of  the  same  opinion,  namely,  that  the  court  of 
assize  had  no  jurisdiction  whatever  to  try  a  case  of  that  kind. 
His  Lordship  also  desired  him  to  add  that  he  had  already,  in 
another  county,  discharged  a  person  who  had  been  committed  for 
trial  at  the  assizes  on  a  similar  charge  to  that  made  against  the 
prisoner  in  the  present  case.  The  prisoner  would  therefore  be 
discharged,  (a) 

(a)  The  failure  of  jastice  (if  such  it  may  be  called)  in  this  case  seems  to  haye 
arisen  from  the  justices  of  Rochdale,  not  nnnatnally  assuming  that  the  advice  so 
authoritatively  tendered  to  them  in  the  Home  Office  circular  of  March  last  possessed 
the  force  of  law  and  overrode  all  Acts  of  Parliament,  instead  of  being  merely  the 
Home  Secretary's  view  of  the  existing  law.  Besides,  in  the  case  of  '*  incorrigible 
rogues,"  the  committal  is  not  strictly  for  trial  as  in  ordinary  cases  of  commitmont 
but  is  rather  in  the  nature  of  a  sentence  on  conviction.  By  the  5  Geo.  4,  c.  83, 
under  which  those  cases  are  dealt  with,  incorrigible  rogues  may,  on  conviction  before 
any  justice,  be  committed  to  the  house  of  correction,  **  there  to  remain  until  the 
next  general  or  quarter  sessions  of  the  peace "  (sect.  6),  applying  themselves  there 
to  the  periormance  of  hard  labour ;  and  then  at  the  sessions  the  justices  may,  by 
virtue  of  sect.  10,  ''  examine  into  the  circumstances  of  the  case,  and  order,  if  they 
think  fit,  that  such  offender  be  further  imprisoned  in  the  house  of  correction  and 
be  there  kept  to  hard  labour  for  any  time  not  exceeding  one  year  from  the  time  of 
making  such  order."  Such  prisoners,  therefore,  being  committed  to  undergo  a 
sentence  in  pursuance  of  a  conviction,  and  not  merely  to  await  their  deliverance  by 
trial  in  due  course  of  law,  could  never  come  within  the  jurisdiction  of  the  justices  of 
gaol  delivery,  who,  moreover,  never  delivered  the  houses  of  correction,  which  were 
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CENTRAL  CRIMINAL  COURT. 

March  SessioKj  1883. 

(Before  the  Common  Sebjeaitt.) 

Req.  v.  Thomas  Simpson,  (a) 

Bigamy — Proof  of  first  marriage. 

Where  the  proof  of  marriage  is  supported  by  a  copy  of  the  certificate 
and  evidence  that  the  prisoner  cohabited  with  a  person  of  the 
same  name  immediately  afterwards. 

Held  {after  consulti'ivg  with  Hawkins,  J.  and  the  Recorder  of 
London,  who  disagreed),  that  in  the  absence  of  witnesses  of  the 
marriage,  or  some  further  evidence,  the  proof  was  insufficient. 

riiHE  prisoner  Thomas  Simpson  was  indicted  for  bigamy. 

D.  Jones  Lewis  for  the  prosecution. 

3f.  Williamts  for  the  prisoner. 

Lewis,  for  the  prosecution,  proposed  to  prove  the  first  marriage 
of  the  prisoner  with  Susannah  Bedell,  on  the  5th  day  of  January, 
1856,  by  putting  in  a  certified  copy  of  the  register  of  the  mar- 
riage, and  by  proof  that  the  prisoner  had  cohabited  with  Susannah 
Bedell  immediately  after  the  date  of  the  alleged  marriage. 

Williams,   for   the    prisoner,   objected   that    the    proof   was 

under  the  control  of  a  keeper  appointed  by,  and  amenable  to,  the  justices  of  the 
peace,  but  only  the  common  or  county  gaol,  which  was  under  the  care  of  the  sheriff. 
Anciently  it  was  held  that  justices  could  only  imprison  for  safe  custody  in  the 
common  gaol ;  and  by  11  &  12  Will.  8,  c.  19,  s.  3,  felons  shall  be  imprisoned  in  the 
common  or  county  gaol.  But  since  1 720,  by  virtue  of  6  Geo.  1,  c.  19,  s.  2,  reciting 
that  experience  hiul  shown  the  above  course  to  be  very  prejudicial  and  expensive,  it 
has  been  lawful  for  justices  of  the  peace  to  commit  vagrants  and  other  criminals 
charged  with  small  offences  either  to  the  common  gaol  or  house  of  correction  as  they 
shall  think  proper.  By  3  Hen.  7,  c.  3,  those  who  had  the  custody  of  gaols  or  of 
prisoners  for  felony,  had  to  certify  the  names  of  all  prisoners  to  the  justices  of  gaol 
delivery  in  order  to  their  trial  or  discharge.  The  keepers  of  houses  of  correction, 
on  the  other  hand,  certified  the  names  of  their  prisoners  to  the  sessions.  The 
distinction  between  a  gaol  and  a  house  of  correction  has,  it  is  true,  been  for  most 
purposes  abolished  by  the  Prisons  Acts  of  1865  and  1877,  and  the  word  prison  in 
those  Acts  comprehending  a  gaol,  a  house  of  correction,  or  a  penitentiary ;  and  the 
powers  of  both  sheriff  and  keeper  as  to  custody  have  been  transferred  to  the  gaoler. 
Still,  though  physically  all  classes  of  prisoners  are  now  within  the  walls  of  the  prison, 
yet  technically,  and  for  purposes  of  jurisdiction,  the  several  prison  cells  are  the 
common  gaol  or  the  house  of  correction  as  the  class  of  prisoner  may  require ;  and 
the  gaoler  has  now  to  act  in  jt  dual  capacity,  having,  as  the  sheriff  formerly  did,  to 
furnish  a  calendar  of  all  prisoners  for  trial  at  the  assizes  to  the  judges  of  assize,  and, 
as  the  keeper  of  the  house  of  correction  used  to  do,  he  certifies  all  those  for  trial 
at  the  quarter  sessions  to  the  justices  of  the  peace.  The  Home  Office  circular  was 
obviously  too  general  in  its  terms, 
(a)  Reported  by  W.  AumN  MKrOALTE,  Esq.,  Barrieter-at-Law. 
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Bigamy^ 
Kvidenc*t, 


insufficient^  inasmuch  as  there  were  no  witnesses  of  the  marriage 
forthcomings  the  witnesses  being  dead^  and  farther  that  as  the 
actual  register  was  not  produced^  no  evidence  could  be  given 
of  the  handwriting  of  either  party  to  the  marriage. 

The  Common  Serjeant  consulted  Hawkins^  J.  and  the  Becorder 
of  London^  and^  on  returning  into  courts  said — ^I  have  laid  the 
facts  before  Hawkins^  J.,  who  is  of  opinion  that  the  proof  is 
insufficient,  while  the  Recorder  is  of  opinion  that  it  is  sufficient. 
As,  therefore^  the  point  appears  to  be  an  extremely  doubtful  one, 
I  think  it  advisable  to  withdraw  the  case  from  the  jory. 


THE  HIGH  COURT  OF  JUSTICE. 
QUEEN'S    BENCH   DIVISION. 

Feh.  12,  1883. 

(Before  Pollock,  B.  and  Manisty,  J.) 

Req  v.  The  Judoss  and  Justices  of  the  Central  Cbiminal 

COQET.   (a)  * 

Central   Criminal   Cov/rt — Superior   Court    Mandamus^^   ^  5 

Will.  4,  c.  36. 

A  Mandamus  from  the  High  Court  of  Justice  will  ru)t  lie  to  the 
Central  Criminal  Court,  that  being  a  Superior  and  not  am, 
Inferior  Court, 

The  Recorder  of  London,  one  of  the  justices' of  the  Central  Criminal 
Court,  hy  the  4^5  Will,  4f,  c,  36,  having  refused  to  make  an 
order  for  the  restitution  of  stolen  property  under  sect,  100  of 
24!  Sf*  25  Vict.  c.  96,  this  cov/rt  lias  no  jurisdiction  to  compel  him 
to  make  the  order, 

THIS  was  a  rule  nisi  calling  upon  the  Judges  and  Justices  of 
the  Central  Criminal  Court  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  commanding  them  to  make  an  order 
under  the  24  &  25  Vict.  c.  96,  s.  100,  upon  one  Walker  for  the 
restitution  of  certain  cloth  pledged  with  him  by  a  convicted 
person  named  Emma  Frances  Butler. 

(a)  Reported  by  John  Thompson,  Esq.^  BaxriBter-at-Law. 
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The  cloth  had  been  entrasted  to  Butier  by  one  Spencer  Weeks,        »«»• 
her  employer,  to  make  np  into  garments.     Instead  of  doing  so  ,j^  jtoges 
she  had  appropriated  it  to  her  own  nse  and  pledged  it  with  and  Justioeb 
Walker.  o»  thb 

For  this  larceny  she  was  tried  and  convicted  upon  her  own     q  "^^^ 
confession  before  the  Recorder  of  London  at  the  Central  Criminal       goubt. 
Court,  and  sentenced.  

After  the  conviction  an  application  was  made  by  the  counsel  for  ' 

the  prosecution  for  restitution  of  the  cloth  by  Walker  under  the    Central  CM- 
24  &  25  Vict.  c.  96,  s.  100.    The  Eecorder  refused  the  applica-  »«n«^  Court  a 

The  Solidtor-Oeneral  {Sir  JP.  Eerachell)  and  B.  8.  Wright 
showed  cause  against  the  rule.  The  Central  Criminal  Court  is  a 
Superior  Court,  and  this  court  has  no  power  to  issue  a  writ  of 
mandanvus  to  compel  that  court  to  do  what  it  has  not  thought  fit 
to  do.  The  Central  Criminal  Court  was  established  by  the 
4  &  5  Will.  4,  c.  86.  Sect.  1  of  that  Act  enacts  that  the  Lord 
Mayor  of  the  City  of  London,  the  Lord  Chancellor,  and  all  the 
judges  for  the  time  being  of  His  Majesty's  courts  of  K.  B.,  0.  P. 
and  Ex.,  the  Chief  Judge  and  two  other  Judges  in  bankruptcy, 
the  Judge  of  the  Admiralty,  the  Dean  of  the  Arches,  the  Alder- 
men of  the  City  of  London,  the  Recorder,  the  Common  Serjeant, 
the  Judge  of  the  Sheriffs'  Court  of  the  City  of  London,  and 
divers  others  enumerated  in  the  section,  shall  be  and  be  taken  to 
be  the  judges  of  a  court  to  be  called  '^  The  Central  Criminal 
Court "  to  which  His  Majesty,  and  his  heirs,  and  successors  may 
direct  his  general  commission  as  hereinafter  mentioned,  and 
which  court  shall  have  jurisdiction  to  hear,  try,  and  determine 
all  offences  committed  or  alleged  to  be  committed  as  hereinafter 
specified.  Sect.  2  enacts  that  His  Majesty  may  issue  com- 
missioiis  of  oyer  and  terminer  to  inquire  of,  hear,  and  determine 
all  treasons,  murders,  felonies,  and  misdemeanours  committed 
within  the  City  of  London,  and  County  of  Middlesex,  and  parts 
of  the  Counties  of  Essex,  Kent,  and  Surrey ;  and  sect.  2  goes  on 
to  say  that,  and  it  shall  be  lawful  for  the  justices  and  judges  of 
the  Central  Criminal  Court,  or  any  two  or  more  of  them  to 
inquire  of,  hear,  determine  and  adjudge  all  such  treasons,  murders, 
felonies,  and  misdemeanours,  and  all  such  treasons,  &c.,  which 
might  be  inquired  of,  heard,  and  determined  under  any  commis- 
sion of  oyer  and  terminer  for  the  City  of  London  or  County  of 
Middlesex,  or  commission  of  gaol  delivery  to  deliver  the  gaol  of 
Newgate,  or  which,  in  case  the  parts  of  the  Counties  of  Essex, 
Kent,  and  Surrey  comprised  within  the  limits  aforesaid  had  been 
counties  of  themselves,  might  have  been  inquired  of,  heard,  and 
determined  under  commissions  of  oyer  and  terminer  and  gaol 
delivery  for  such  counties,  and  to  deliver  the  said  gaol  of  Newgate 

(a)  After  the  determination  of  the  mle  for  the  tnandatmu  in  this  case,  the  applica- 
tion for  the  roBtitntion  of  the  cloth  was  renewed  by  0.  E.  Jones,  counsel  for  the 
proeecntion,  before  the  Recorder  at  the  Central  Oriminal  Oonrti  and  be  then  made  the 
order  under  the  24  d;  25  Vict,  c  96,  s.  100. 
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fLEnh       at  Bach  times  and  places  as  by  the  said  oommissiona  shall  be 

^      ^j         appointed  or  as  the  said  justices  and  judges^  by  virtue  and  in 

AND   JumcEs  pursuance  thereof^  or  any  two  or  more  of  them  shall  appoint. 

OF  THB      And  to  award  and  issue  all  precept  and  process^  and  use  and 

Ckntral     exercise  all  the  powers  and  authorities  belonennff  to  justices  of 

CooBT.      076^  A^^  terminer^  and  gaol  delivery^  &c.     Sect.  16  enacts  that 

— r       indictments  found  at  the  Sessions  of  the  Peace  for  the  Cities  of 

^^^'       London  and  Westminster^  the  liberty  of  the  Tower  of  London^ 

Central  Cri-  ^^^  Borough  of  Southwark  and  the  Counties  of  Essex,  Kent,  and 

minal  Court  a  Surrey,  or  either  of  them,  may  be  removed  by  certiorari  before 

^^^'\^'*"'^^  justices   of  oyer   and  terminer   and  gaol    delivery.      Sect.    19 

'  provides  for  the  transmission  to  the  Central  Criminal  Court  of 

indictments  found  at  the  places  mentioned  in  sect.  16.     It  was 

then  argued  that  if  a  mandamiia  would  lie  to  the  justices  and 

judges  of  the  Central  Criminal  Court  it  would  lie  to  every  court 

of  oyer  and  terminer  in  the  Eingdom.     The  case  of  Ex  parte 

Fernandez  (10  C.  B.  N.  S.  3;    30  L.  J.  C.  P.  321)  was  then 

cited,  where  it  was  held  that  a  Court  of  Assize  was  a  Superior 

Court  that  the  presiding  judge  having  committed  a  witness  for 

contempt  of  court  was  not  liable  to  have  his  decision  reviewed  by 

the  court  of  Queen^s  Bench. 

0.  E.  Jones,  in  support  of  the  rule.— The  Central  Criminal 
Court  is  no  doubt,  in  some  sense,  a  superior  court,  yet  its  decision 
upon  an  application  for  an  order  of  restitution  of  stolen  property 
under  the  24  &  25  Vict.  c.  96,  s.  100,  is  subject  to  review  by  the 
High  Court  of  Justice.  The  case  of  Eh^  parte  Femamdez  {ubi 
supra)  firose  out  of  a  commitment  at  an  assize  court,  admittedly  a 
superior  court.  What  the  Eecorder  was  asked  to  do  was  a  mere 
ministerial  act  under  24  &  25  Yict.  c.  96,  s.  100,  which  he  ought 
to  have  granted.  This  court  issues  prohibitions  to  the  Admiralty 
and  Ecclesiatical  courts,  the  judges  of  which  are  made  justices  of 
the  Central  Criminal  Court. 

Pollock,  B. — This  is  a  rule  calling  upon  the  justices  and  judges 
of  the  Central  Criminal  Court  to  show  cause  why  a  mandamus 
should  not  issue  to  command  them  to  make  an  order  under 
24  &  25  Yict.  c.  96,  s.  100,  for  the  restitution  of  certain  stolen 
goods.  I  cannot  help  thinking  that  this  application  was  made 
upon  the  notion  that  the  duties  of  the  judges  and  justices  of  the 
Central  Criminal  Court  are  divisible,  that  the  graver  classes  of 
offences  usually  tried  before  the  judges  of  the  Superior  Court 
are  cases  tried  before  the  Central  Criminal  Court  as  a 
Superior  Court,  and  that  the  inferior  classes  of  offences  are  tried 
before  the  Recorder  and  Commissioners  as  Justices  of  Sessions. 
If  that  had  been  shown  to  be  so,  a  better  foundation  would  have 
been  laid  for  the  argument  in  support  of  this  rule.  But  upon 
reference  to  the  statute  by  which  the  Central  Criminal  Court  was 
created,  it  clearly  appears  that  there  is  no  such  distinction. 
OriginaJly,  justices  of  the  Cily  of  London  sat  from  time  to  time 
to  dispose  of  offences  of  a  minor  degree  at  the  Old  Bailey ;  and 
it  being  deemed  convenient  that  persons  charged  with  offences  of 
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a  graver  character  committed  in  the  city  and  in  the  county  of        ^■*« 
Middlesex  should  be  tried  there^  commissions  were  from  time  to  rp^,  Judobs 
time'issued  by  the  Crown  to  those  justices^  and  to  the  judges  of  and  Justiobb 
the  Courts  of  Queen's  Bench^  Common  Pleas^  and  Exchequer,  and      «JLJ!?" 
also  to  the  judge  of  the  Admiralty  Court,  because  cases  of  piracy,     cmmilL 
and  crimes   committed  on  the  high  seas   could  be  most  conve-       Court. 
niently  tried  there.  In  1 834  the  Act  4  &  5  Will.  4,  c.  36  was  passed,         - — 
under  which  the  Central  Criminal  Court  now  sits.    (His  Lordship  ^^ 

then  cited  sects.  1  and  2.)  There  is  nothing  in  the  Act  to  show  Central  On- 
that  when  the  Central  Criminal  Court  sits  to  try  cases  of  treason  wi«a/  CW/  a 
or  murder,  it  sits  in  any  other  capacity  than  when  it  sits  at  the  _?j?^(fe^ 
trial  of  any  ordinary  crime.  I  therefore  thiuk  that  the  court  before 
which  the  prisoner  in  this  case  of  larceny  was  tried  was  sitting  as 
a  Superior  Court  of  at  least  as  high  authority  as  Justices  of 
Assize  sitting  under  a  commissioner  of  oyer  and  terminer  and 
gaol  delivery  on  circuit.  There  is  no  precedent  of  this  court — 
the  highest  Common  Law  court  of  criminal  jurisdiction— ever 
having  issued  a  mandamus  to  a  Superior  Court,  which  the  Central 
Criminal  Court  clearly  is.  This  rule  will  therefore  be  discharged. 
Manisty,  J. — I  entirely  concur  with  my  brother  Pollock.  All 
the  authorities  having  any  application  to  this  subject  were  elabo- 
rately reviewed  in  the  learned  judgment  of  Willes,  J.,  in  Ex  paHe 
Fernandez  {ubi  sup,).  The  result  is  thus  stated  at  p.  49  of  the 
report  in  10  C.  B.  N.  S. :  ''The  result  is  that,  historically,  the 
Courts  of  Assize  as  being  courts  of  general  jurisdiction  in  all 
criminal  cases,  and  having  power  to  try  all  issues  of  fact  of  what- 
ever importance  arising  in  the  several  counties  on  their  circuits 
to  which,  therefore,  every  man  is  indebted  in  a  greater  or  less 
degree  for  the  protection  of  his  property,  his  liberty,  and  his  life,  do 
stand  in  the  place  of  the  ancient  iters  of  the  justices  itinerant  and 
are  a  Superior  Court  so  to  speak  by  succession ;  whilst  practically, 
regard  being  had  to  the  powers  which  they  exercise,  they  are  as 
to  criminal  matters  courts  of  the  most  extensive  jurisdiction;  and 
as  to  civil  causes,  periodical  sittings  of  the  judges  of  the  Superior 
Courts,  or  in  their  necessary  absence  of  others  thought  worthy  to 
be  associated  with  them,  for  trying  in  the  country  those  issues  of 
fact  which  can  be  more  conveniently  disposed  of  there  than  in 
London  or  Middlesex.  For  this  purpose  they  are  as  much 
branches  of  the  Superior  Courts,  having  all  the  power  which 
could  be  exercised  by  those  courts  themselves  at  the  trial  as  are 
the  chief  or  other  justices  of  those  courts  sitting  at  Nisi  Prius  in 
London  or  Middlesex,  and  the  case  of  a  judge  at  Nisi  Prius  in 
town  furnishes  an  apt  illustration  of  the  power  of  a  Justice  of 
Assize  at  the  trial  of  a  cause.'^  That  equally  applies  to  the 
judges  and  justices  of  the  Central  Criminal  Court.  The  rule  will 
therefore  be  discharged. 

Rule  discharged. 
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CENTRAL  CRIMINAL  COURT. 

Monday,  Nov.  28,  1881. 

(Before  Robert  Malcolm  Eibb,  Esq.) 

RbG.   v.   DaYID   AYLET.(a) 

Bigamy — Evidence, 

On  a  trial    for    bigamy    two    certificaies    were  produced,    one 

purporting  to  be  the  certificate  of  the  marriage  in  1843,  of  the 

first  wife  to  A,  B.,  prior  to  the  ma/rria^e  with  the  prisoner  in 

1875 ;  the  other  purporting  to  be  a  certificate  of  the  death  of 

A,  B,  in  1880,  subsequent  to  the  marria>ge  with  the  prisoner. 

Held  {after  consultation  with  the  Recorder  of  London),  that  as 
prima  fade  the  marriage  with  the  prisoner  was  illegal,  the 
so-called  first  wife  could  give  evidence  on  the  trial  of  the 
accused, 

DAVID    AYLEY  was    charged  with    feloniously  marrying 
Martha  Dimmock,  in  the  lifetime  of  his  wife. 

W,  Wills  for  the  prosecution. — The  prisoner  was  proved  to 
have  married  Mary  Ann  Evans,  on  October  2,  1875,  and  to 
have  gone  through  the  ceremony  of  marriage  with  Martha 
Dimmock,  on  April  18,  1881. 

In  his  defence  the  prisoner  produced  two  certificates,  the  first 
being  a  certificate  of  the  marriage  of  John  Kelly  and  Mary  Ann 
Leach  (under  which  name  Mary  Ann  Evans  was  proved  to  have 
lived),  on  May  31,  1843 ;  the  second  certificate  was  that  of  the 
death  of  John  Kelly,  in  1880.  Upon  the  production  of  these 
certificates  the  prisoner  proposed  to  call  Mary  Ann  Evans  as  a 
witness  on  his  behalf,  on  tiie  ground  that  she  was  not  legally  his 
wife. 

The  CouBT  (after  consultation  with  the  Recorder  of  London) 
held  that  after  the  production  of  the  certificates  above  men- 
tioned, Mary  Ann  Evans  was  not  prima  fade  legally  married  to 
the  prisoner,  and  was  therefore  competent  to  give  evidence 
upon  the  trial.  Mary  Ann  Evans  was  then  called  and  gave 
evidence. 

The  prisoner  was  a^uitted, 

(a)  Reported  by  W.  AuniM  Mxtqalfb,  Esq.,  Banitter-at-Law. 
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THE  HIGH  COUET  OP  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Aug.  24,  1881. 

(Before  Cavb,  J.  and  Kay,  J.) 

Big.  v.  Lataudieb,  Tbebsabd,  Laudais,  Fatubeau,  and 

SCHWAETZ.  (a) 

Extradition  Act,  1870  (33  ^  34  Vict.  c.  52),  ss.  10,  26— Extra- 
dition  crime — Fugitive  criminal — Duty  of  magistrate. 

To  satisfy  a  magistrate  in  committing  a  prisoner,  charged  uith 
am,  extradition  crime,  under  sect.  10  of  SS  ^  34  Vict.  c.  52, 
there  must  be  some  evidence  that  the  prisoner  committed  such 
crime  within  the  jv^risddction  of  the  country  seeking  extradition. 

rpHE  material  facts  are  as  foUows  : — 

On  the  night  of  the  3rd  Jane  or  the  morning  of  the  4th  Jnne, 
1881,  a  burglary  was  committed  in  a  jeweller's  house  at  Brussels, 
and  a  large  amount  of  valuables  was  abstracted. 

The  prisoners  (those  who  were  before  the  court  on  this 
occasion  and  two  others)  before  the  3rd  day  of  June  had  been 
seen  in  various  parts  of  London  with  the  person  who  subse- 
quently brought  over  the  stolen  goods  from  Belgium,  who  had 
been  seen  in  Brussels  at  the  time  of  the  commission  of  the 
burglary,  and  who  was  in  league  with  the  actual  burglars. 

The  prisoners  had,  sometimes  separately  and  sometimes 
together,  pledged  the  property  thus  stolen  with  numerous  pawn- 
brokers in  London. 

The  prisoners  were  arrested  and  brought  before  Sir  J.  Ingham, 
the  chief  magistrate,  sitting  at  Bow-street,  charged  on  the  above 
facts  with  receiving  stolen  ^oods,and  being  accessories  after  the  fact 
to  a  burglary,  within  the  jurisdiction  of  the  Belgian  Government. 

The  Chief  Magistrate  having  heard  the  evidence  adduced,  both 
on  behalf  of  the  Belgian  Government  and  on  behalf  of  the 
prisoners,  committed  all  of  them  to  prison  for  the  purpose  of 
being  surrendered  to  the  Government  of  Belgium  under  the 
Extradition  Act,  1870,  and  under  the  treaty  in  force  between 
this  country  and  Belgium. 

An  appUcation  was  thereupon  made  to  Cave,  J.,  sitting  in 
chambers,  on  behalf  of  the  prisoners,  for  a  writ  of  hahecu  corpus, 
and  the  learned  judge  made  the  rule  for  a  writ  absolute  in  the 
first  instance. 

(a)  Reported  by  John  Thomfsoh,  Esq.,  Barrister-at-Law. 
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Bw.  The  matter  now  came  before  the  Divisional  Coart  on  a  motion 

liAVAumKB    ^^^  the  discharge  of  the  prisoners  from  castody^  and  apon  the 
AHD  oTHBRs.  rotum  of  the  gaoler  to  the  writ  of  habeas  corpus, 

DancJcwerts,  for  the  Crown,  complained  that  no  notice  of  the 

^ff^'       mle  for  the  writ  had  been  given  to  the  Treasury. 
Exiraditi<m  —      Cavb,  J. — ^Notice  Certainly  ought  to  have  been  given. 
Evidence.  Waite,    Forrest    FuUon,    and   Cant- Wall    appeared    for    the 

prisoners. 

Besley  and  Tickell  appeared  for  the  Belgian  G-ovemment. 
With  the  consent  of  the  counsel  for  the  Crown  the  depositions 
were  read  and  the  case  argued  as  upon  the  argument  for  a  rule 
nisL  (a) 

In  support  of  the  warrants  it  was  argued  that  they  had  been 
properly  issued ;  that  all  that  the  magistrates  had  to  do  was  to 
decide  under  sect.  8  of  the  Act  of  1870  that  there  was  a  sufficient 
prima  facie  case  of  a  crime  having  been  committed  in  Belgium 
to  justify  the  extradition,  and  that  if  that  were  so  this  Court 
could  not  interfere ;  that  there  was  evidence  to  show  a  previous 
agreement  between  the  principal  and  the  present  prisoners  to 
commit  the  crime,  and  that  in  effect  the  principal  had  received 
the  property  in  Belgium,  as  agent  for  the  prisoners,  so  as  to 
constitute  a  constructive  receiving  by  them  in  Belgium.  It  was 
admitted  that  none  of  the  prisoners  had  actually  received  any  of 
the  property  in  Belgium. 

33  &  34  Vict.  c.  52  (The  Extradition  Act  of  1870),  s.  2 : 

Where  an  arrangement  has  been  made  with  any  foreign  state  witii  reapaot  to  the 
snrrender  to  snch  state  of  any  <*  fngitive  criminals,"  Her  Majesty  may  by  Order  in 
Council  direct  that  this  Act  shall  apply  in  the  case  of  such  foreign  state. 

Sect.  10 : 

In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if  the  foreign 
warrant  authorising  the  arrest  of  such  criminal  is  duly  authenticated  and  such 
eyidence  is  produced  as  (subject  to  the  proyisions  of  this  Act)  would  according  to  the 
law  of  England  justify  the  committal  to  trial  of  the  prisoner  if  the  crime  of  which 
he  is  accused  had  been  committed  in  England,  the  police  magistrate  shall  commit 
him  to  prison,  but  otherwise  shall  order  him  to  be  discharged. 

Sect.  8 : 

A  warrant  for  the  apprehension  of  a  fugitive  criminal  whether  accused  or  con- 
victed of  crime,  who  is  in  or  suspected  of  being  in  the  United  Kingdom,  may  be 
issued — 

1.  By  a  police  magistrate,  on  the  receipt  of  the  said  order  of  the  Secretary  of  State, 
and  on  such  evidence  as  would  in  his  opinion  justify  the  issue  of  a  warrant 
if  the  crime  had  been  committed  or  the  criminal  convicted  in  England. 

Sect.  26  : 

The  term  "fugitive  criminal'*  means  any  person  accused  or  convicted  of  an 
extradition  crime  committed  within  the  jurisdiction  of  any  foreign  state  who  is  in  or 
is  suspected  of  being  in  some  part  of  Her  Majesty's  dominions:  And  the  term 
'*  fugitive  criminal  of  a  foreign  state  "  means  a  fugitive  criminal  accused  or  con- 
victed of  an  extradition  crime  committed  within  the  jurisdiction  of  that  Btate. 

Cayx^  J."— I  am  of  opinion  that  the  prisoners  must  be  dis* 
charged.  The*  first  thing  we  have  to  look  to  is  to  see  whether, 
upon  the  words  of  the  Extradition  Act  of  1870,  this  prisoner  was 

(a)  Bee  E.  v.  QcmM  (9  Q.  B.  Div.  93)  note^ 
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a  ftigitive  criminal.     Now  "  fugitive  criminal  '*  is  there  defined        ^■fl* 
as  meanings  ^'  any  person  accused  or  convicted  of  an  extradition    Xjataudieb 
crime    committed  within   the  jurisdiction   of  a  foreign  state/'    and  othbu. 
Was  there  here  any  evidence  that  the  prisoners  had  committed  a        — " 

crime  within  the  jurisdiction  of  a  foreign  state  ?     There  was  no        ^ 

evidence  at  all  that  they  had  ever  been  in  Belgium  at  any  time;  Extradition  ^ 
but  the  evidence  was  that  two  persons,  whom  I  may  call  the  Evidence. 
principal  felons,  had  committed  a  burglary  in  Belgium,  and  that 
one  of  them  had  subsequently  escaped  to  England,  and  some 
time  after  the  committal  of  the  burglary — some  three  or  four 
weeks  after  the  committal  of  the  burglary — ^he  was  present  in 
England,  and  was  shown  to  have  been,  during  his  stay  in  England, 
in  the  company  of  the  prisoners.  There  was  therefore,  to  my 
mind,  strong  evidence  to  show  that  the  prisoners,  who  were 
found  to  have  dealt  with  the  stolen  property,  were  guilty  of  the 
crime  of  receiving  stolen  goods  in  England,  but  it  seems  to  me 
there  was  no  evidence  at  all  to  show  they  were  guilty  of  the 
crime  of  receiving  these  stolen  goods  in  Belgium.  The  posses- 
sion of  recently  stolen  goods  is  said  to  be  evidence,  and  is 
evidence  undoubtedly,  of  larceny  or  of  receiving  according  to 
the  circumstances,  and  I  cannot  understand,  under  those  circum- 
stances, why  the  being  in  possession  of  these  stolen  goods  should 
not  be  just  as  well  said  to  be  evidence  that  the  prisoners  committed 
the  burglary  in  Belgium  as  that  they  actually  received  the  goods 
knowing  them  to  have  been  stolen  in  Belgium.  The  natural 
inference  for  any  one  to.  draw  would  be  that  they  had  received 
the  goods  in  England,  the  only  place  they  were  ever  shown  to  be 
in,  and  I  think  there  was  not  even  prima  facie  evidence  to  show 
that  they  had  ever  received  these  stolen  goods  in  Belgium.  It 
follows  that  they  were  not  fugitive  criminals  within  the  terms  of 
the  Extradition  Treaty,  and  that  the  magistrate  had  no  power  to 
commit  him  under  this  Act. 

Kat,  J. — I  am  entirely  of  the  same  opinion.  It  is  admitted 
that  unless  the  crime  of  which  these  prisoners  are  accused  was 
committed  in  Belgium,  they  do  not  come  within  the  Extradition 
Act.  The  attempt  to  make  out  that  that  crime  was  committed 
in  Belgium  was  of  this  kind.  It  was  admitted  that  there  was  no 
direct  evidence  showing  that  any  of  the  prisoners  had  been  in 
Belgium  at  the  time  of  this  crime,  or  indeed,  as  I  understand,  at 
any  time,  but  it  was  said  that  one  of  the  principal  criminals- 
one  of  the  men  who  was  engaged  in  committing  the  burglary — 
had  been  seen  in  the  company  of  these  prisoners  before  the 
burglary  was  committed,  and  had  been  seen  in  their  company  after 
the  burglary  was  committed,  and  that  from  that  fact  it  might  be 
inferred  by  the  magistrate  that  they  had  concocted  or  <^oncerted 
the  crime  together,  and  that  this  person  (one  of  the  principal 
criminals)  had  acted  in  receiving  the  stolen  goods  as  the  agent 
of  the  prisoners  in  England,  and  that  his  possession,  therefore,  of 
the  stolen  goods  in  Belgium,  would  be  constructively  their 
possession  in  England.     That,  if  I  rightly  apprehend  it,  was  the 
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^>0'       argument  adduced  by  Mr.  Danckwerts.    Now^  it  seems  to  me 

IjayIjjdimr    *^*  ^^^  argument  fails  entirely.     It  would  be  very  much  too 

AMD  oiBXBfl.  much  to  say,  on  the  evidence  as  stated  to  us  by  Mr.  Danckwerfs, 

—        that  there  was  any  constructive  possession.     There  was  certainly 

^f^       no  evidence  of  any  actual  possession  or  receipt  in  Belgium  by  any 

Extradition  -.  one  of  the  prisoners,  and  it  seems  to  me  very  much  too  much  to 

Evidence,     gay  that  there  was  any  evidence^  according  to  the  statement 

of   the  evidence  made   to  us,  from  which  anyone  could  infer 

—reasonably  infer,   I  mean — ^that  there  was  possession  by  an 

agent  of   the    prisoners,   even  if  that    would    do.     Therefore, 

it  seems  to  me  this  Extradition  Order  was,  upon  this  evidence, 

improvidently  made,  and  I  agree  in  the  discharge  of  the  order 

upon  the  simple  ground  that  there  was  no  evidence  fixing  these 

prisoners  with  the  commission  of  any  crime  in  Belgium. 

Prisoners  discharged. 


THE  HIGH  COUET  OP  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

April  24,  1883. 
(Before  Field  and  Mathew,  JJ.) 

Pbeens  (App.)  V.  O'Beibn  (Eesp.)  (a) 

Larceny — Water  in  pipes. 

Water  supplied  by  a  water  company  to  a  consumer,  and  stamdvng 
in  his  pipes,  if  taken  without  his  permission,  m>ay  be  the 
subject  of  larceny, 

CASE  stated  under  20  &  21  Yict.  c.  43,  by  justices  at  petty 
sessions  holden  at  Lanchester,  in  the  county  of  Durham. 

An  information  was  preferred  by  the  appellants  against  the 
respondent  (O'Brian),  charging  that  she,  on  the  23rd   day  of 
November,  1882,  feloniously  did  steal,  take,  and  carry  away  two 
buckets   of  water,   of  the  value  of  Id.,  the  property  of  the* 
appellants. 

upon  the  hearing  of   the    information  the  following   facts 
appeared : — 

The  appellants  were  the  owners  of  Comsay  Colliery,  in  the 

(a)  Reported  by  Jobn  Tbompsoh,  EBq.,  Barrister-at-Ijaw. 
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said   county,  and   some  years   ago   they  laid   on  water  to  the      Fbbbiw 
colliery,  which  water  was  supplied  by  the  Weardale  and  Shildon     o'Bwbw 

Water  Company  Limited.     The  colliery  being  out  of  the  district        ' 

in  which  the  water  company  were  authorised  to  supply  water  by        1883. 
their  Act  of  Parliament,  the  water  company  refused  to  put  the    /^,!^_ 
pipes  down ;  but  at  a  distance  of  a  mile  from  the  colliery,  on       Wata-. 
their  own  ground,  they  put  up  a  meter,  which  registered  all  the 
water  which  passed  through  it,  and  all  of  which  was  charged  to 
the  debt  of  the  appellants.     The  appellants  brought  the  water 
from  the  meter  to  the  colliery  by  means  of  underground  pipes, 
which  were  laid  down.     They  then  put  branch  pipes  into  and 
among  the  rows  of  houses,  to  which  taps  were  attached.     The 
workmen  of  the  appellants  were  allowed  to  take  the  water  from 
the  taps  on  paying  a  certain  fixed  sum  for  the  same  to  the 
appellants. 

The  respondent  was  seen  on  the  23rd  day  of  November,  1882, 
to  draw  water  from  a  tap  in  Qillow-street,  within  the  colliery, 
without  haying  agreed  to  pay  for  the  same.  The  manager  of  the 
colliery  told  her  (as  he  had  told  her  previously)  that  she  was 
taking  water,  the  property  of  the  appellants,  and  that  she  had  no 
right,  but  that  she  could  get  it  by  paying  the  appellants  for  it. 
She  used  very  abusive  language,  and  took  away  two  buckets  of 
water,  of  the  value  of  Id. 

The  solicitor  for  the  appellants  urged  that  the  respondent  was 
guilty  of  larceny  at  common  law,  but  did  not  point  out  any 
statute  under  which  water  was  the  subject  of  larceny. 

The  respondent  being  charged  with  an  indictable  offence, 
which  could  be  dealt  with  summarily  under  the  Summary  Juris- 
diction Act,  1879,  s.  11,  and  the  value  of  the  article  alleged  to  bo 
stolen  being  under  40^.,  the  justices  asked  the  respondent  if  she 
desired  to  be  tried  by  a  jury,  or  consented  to  the  case  being  dealt 
with  summarily,  upon  which  she  consented  to  the  case  being 
dealt  with  summarily,  and  pleaded  ''  Not  guilty .'' 

The  justices  being  of  opinion  that  water  was  not  the  subject  of 
larceny  at  common  law  declined  to  convict  the  respondent,  and 
dismissed  the  information. 

The  question  submitted  for  the  opinion  of  the  court  was,  ''  Is 
water  the  subject  of  larceny  at  common  law  ?'' 

Ridley  for  the  appellant. — There  is  nothing  to  distinguish  water 
from  any  chattel,  and  the  water  taken  being  inclosed  in  pipes  of 
the  company,  the  taking  of  it  with  intent  to  steal  was  larceny. 
(He  was  then  stopped.) 

Oranqer  for  the  respondent. — It  is  submitted  that  water  is  not 
the  subject  of  larceny  at  common  law.  This  contention  is  sup- 
ported by  the  fact  that  the  Waterworks  Clauses  Acts  (10  &  11 
Vict.  c.  17,  s.  59,  and  the  26  &  27  Vict.  c.  93,  s.  20)  contain 
clauses  enacting  penalties  for  the  abstraction  of  water  from 
companies'  mains  or  pipes  without  agreement  with  the  company. 

FiiLD,  J. — ^We  can  see  nothing  in  the  statutes  to  prevent  water 
in  pipes  belonging  te  a  water  company  being  the  subject  of 
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larceny  at    common   law.      The  sections  of   the   Waterworks 
Clauses  Acts  referred  to  do  not  take  away  the  remedy  under  the 
Larceny  Acts.    The  case  must  be  remitted  to  the  justices  with  a 
statement  of  our  opinion. 
MA.THEW,  J.j  concurred. 

Oase  remitted. 


NORTHERN  CIRCUIT. 

LlYEBFOOL    SUMHEB    ASSIZES. 

■ 

Aug.  7,  8,  and  9,  1 883. 

(Before  Stephen,  J.) 

Reg.  V,  Deast  and  others. 

Tredson-felony — Purpose  of  instrument — Treasonable  intention — 

Evidence — Burden  of  proof. 

D,  and  others  were  charged  under  the  Treason-Felony  Act  (11  ^  12 
Vict,  c,  12),  sect,  8,  with  being  in  the  possession  of  certain 
instruments  and  explosive  materials j  with  intent  to  use  them  for 
the  purpose  of  carrying  out  the  objects  of  certain  treasonable 
combinations  existing  in  the  United  Kingdom  and  abroad. 

Heldy  that,  for  the  purpose  of  showing  such  intent,  evidence 
might  be  given  showing  that  the  only  known  use  hitherto  made 
of  such  instruments  and  explosive  compounds  had  been  in 
causing  destructive  explosions  to  property  ;  and  that  the  fact  of 
some  of  those  explosions  liaving  happened  out  of  the  jurisdiction 
of  the  court  did  not  affect  the  admissibility  of  the  evidence. 

Held  also,  that,  for  the  purpose  of  showing  a  treasonable  object 
on  the  part  of  the  prisoners,  and  negativing  any  private  object, 
evidence  might  be  given  of  the  existence,  down  to  a  period  nearly 
approaching  the  date  of  the  alleged  a^ts,  in  the  couivti'y  from 
which  the  explosive  and  instruments  were  brought,  of  a  treason- 
able  conspiracy  having  for  its  object  the  alteration  of  the  existing 
form  of  government  by  violent  means,  although  sv^h  evidence 
did  not  establish  that  tlie  prisoners  were  members  of,  or  directly 
connected  with,  such  conspiracy. 
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Though  the  general  rule  is  thai  the  prosecution  must  make  out        ^^• 
intent,  there  may  be  circumstances  under  which  the  burden  of   pj^g^  ^20) 
proof  is  shifted  to  the  other  side,  others. 

THE    prisoners   Denis  Deasy,  Timothy  Fetherstone,  Daniel       ^fff; 
CVHerlitry^   Patrick  Flanagan^    and  Henry  Dalton    alias  Treason  felony 
John  Henry  O'Connor,  were  charged  with  the  commission  of  the  —  Evidence, 
offence  of  treason-felony  nnder  the  11  &  12  Yict.  c.  12,  s.  3, 
which  section  provides  that,  if  any  person,  with  the  intention  of 
deposing  the  Qaeen,  or  with  the  intention  of  levying  war  against 
Her  Majesty  in  order  to  force  her  to  change  her  measures,  or  in 
order  to  overawe  both  Houses  of  Parliament,  or  either  of  them, 
does  any  open  act  from  which  that  intent  or  any  of  those  intents 
can  be  inferred,  he  shall  be  guilty  of  treason-felony. 

The  first  count  of  the  indictment  alleged  that  defendants  on  the 
20th  day  of  March,  1883,  and  before  and  after,  together  with  others 
unknown,  feloniously  compassed  to  deprive  the  Queen  from  the 
style  of  the  Imperial  Crown  of  the  United  Kingdom,  and  such 
felonious  compassing  did  express  by  divers  overt  acts ;  the 
second  count  alleged  that  defendants  on  the  20th  day  of  March, 
1883,  and  before  and  after,  with  others  unknown,  feloniously  did 
compass  to  levy  war  against  the  Queen  in  the  United  Kingdom 
in  order  to  force  her  to  change  her  measures  and  counsels,  and 
such  felonious  compassings  did  feloniously  express  by  diivers 
overt  acts ;  and  the  third  count  charged  that  defendants  on  the 
20th  day  of  March,  1883,  and  before  and  after,  with  others 
unknown,  did  feloniously  compass  to  levy  war  against  the  Queen 
in  order  to  put  force  and  constraint  upon,  and  in  order  to 
intimidate  the  Houses  of  Parliament,  and  such  felonious  com- 
passing did  feloniously  express  by  divers  overt  acts. 

The  overt  acts  alleged  were  the  same  in  each  of  the  counts,  and 
were  fifteen  in  number,  viz. :  (1)  Conspiracy  to  levy  war  against 
the  Queen  within  the  realm ;  (2)  conspiracy  to  subvert  and  destroy 
the  constitution  and  government  of  the  United  Kingdom ;  (3)  con- 
spiracy to  overthrow  the  power  and  authority  of  the  Queen  of 
Ireland ;  (4)  that,  knowing  of  the  existence  in  America  of  a 
treasonable  combination  having  for  its  objects  to  depose  the 
Queen  from  the  style  of  the  Imperial  Crown  of  the  United 
Kingdom^  the  defendants  did  on  the  20th  day  of  March,  1883, 
and  before  and  after,  feloniously  aid  its  treasonable  objects  by 
manufacturing  at  Cork  and  bringing  to  Liverpool  601b.  of 
dynamite,  with  intent  to  employ  the  same  in  furtherance  of  the 
object  aforesaid ;  (5)  that  defendants  on  the  20th  day  of  March, 
1883,  and  before  and  after,  knowing  of  the  existence  in  the  United 
Kingdom  of  a  treasonable  combination  having  for  its  object  to 
depose  the  Queen  from  the  style  of  the  Imperial  Crown  of  the 
United  Kingdom,  did  feloniously  aid  its  said  object  by  manu- 
facturing at  Cork  and  bringing  to  Liverpool  other  601b.  of  dyna- 
mite, with  intent  to  employ  the  same  in  furtherance  of  the  object 
aforesaid ;  (6)  that  defendants  on,  &c.,  knowing  of  the  existence 
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Rbq.       of  a  treasonable  combination^  as  well  within  the  United  Kingdom 

P^^'         as  without,  haying  for  its  object  the  levying  war  against  the 

OTHERS       Qneen  within  the  United  Eangdom,  did  feloniously  aid  its  said 

object  by  manufacturing  at  Cork  and  bringing  to  Liverpool  other 

1883.  601b.  of  dynamite,  with  intent  to  employ  it  in  furtherance  of  the 
7Vea«on /«/on^  object  aforesaid;  (7)  conspiracy  between  defendants  and  others 
^Evidence,  on  the  20th  day  of  March,  1883,  &c.,  to  levy  war  against  the 
Queen  in  the  United  Kingdom  in  order,  by  force  and  constraint, 
to  compel  her  to  change  her  measures  and  counsels;  (8)  that 
defendants  did,  on  the  28th  day  of  March,  1883,  bring  to^  and 
have  at  Liverpool,  other  601b.  of  dynamite,  with  intent  to  use 
the  same  in  raising  war  against  the  Queen  within  this  realm ; 
(9)  that  defendants,  on  the  28th  day  of  March,  1883,  did  bring 
to,  and  have  at  Liverpool,  other  601b.  of  dynamite,  with  intent 
to  use  the  same  in  the  accomplishment  of  their  said  object  of 
subverting  and  destroying  the  constitution  and  government  of 
the  United  Elingdom;  (10)  bringing  to  Liverpool  601b.  of 
dynamite,  to  bo  used  in  the  accomplishment  of  their  object  of 
overthrowing  the  power  of  the  Queen  in  Ireland;  (11)  doing 
the  same  in  furtherance,  &c.,  of  levying  war  against  the  Queen 
within  the  United  Kingdom,  and  in  order  to  force  her  to  change 
her  measures  and  counsels;  (12)  conspiracy  in  the  county  of 
Lancaster  between  defendants  and  others  on  the  20th  day  of 
March,  1883,  and  before  and  after,  to  blow  up  by  the  explosion 
of  dynamite  divers  public  buildings  unknown  at  Liverpool,  and 
to  provide  large  quantities  of  dynamite,  and  to  have  the  same  in 
the  county,  with  intent  to  employ  the  same  in  the  furtherance  of 
the  object  of  such  conspiracy ;  (13)  conspiracy  between  defen- 
dants and  others  to  blow  up,  by  the  explosion  of  dynamite, 
divers  public  buildings  unknown  at  Westminster  and  other  parts 
of  Great  Britain,  and  to  provide  large  quantities  of  dynamite, 
with  intent  to  employ  the  same  in  furtherance  of  the  object  of 
such  conspiracy ;  (14)  that  defendants,  on  the  20th  day  of  March, 
1883,  &c.,  did  manufacture,  and  procure  to  be  manufactured  at 
Cork,  other  601b.  of  dynamite,  with  intent  to  use  the  same  in 
furtherance  of  the  felonies  compassing  aforesaid;  (15)  that 
defendants  did,  on  the  20th  day  of  March,  1883,  bring  to 
Liverpool  other  601b.  of  dynamite,  with  intent  to  use  the  same 
in  furtherance  of  the  felonious  compassing  aforesaid. 

On  the  evening  of  the  28th  day  of  March  1883  the  prisoner 
Deasy,  who  had  been  employed  as  a  railway  porter  at  Cork, 
landed  at  Liverpool  from  the  Cork  boat,  bringing  with  him  a 
heavy  box,  which  he  engaged  a  badge  porter  to  carry  for  him  to 
No.  34,  Regent-street,  Liverpool.  A  detective  inspector  of  the 
Liverpool  police  force  followed  them,  and,  in  answer  to  inquiries 
from  him,  Deasy  stated  that  the  box  contained  cattle  food ;  but, 
on  being  taken  to  the  detective  office,  and  the  box  opened  by 
means  of  a  key  which  was  found  in  Deasy^s  possession,  it  was 
found  to  contain  two  tin  canisters,  each  of  which  was  neatly 
covered  with  canvas,  and  having  a  hole  in  the  canvas  corres- 
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ponding  with  a  hole  in  the  canister,  while  the  canisters  were  filled  K»>. 
with  lignine  dynamite — an  explosive  not  known  to  be  used  for  jj^^gy  ^^^ 
any  commercial  pnrpose  in  this  country.  Between  the  canisters  others. 
there  was  a  small  parcel,  labelled  "  chlorate  of  potash/'  another  — ;- 
labelled  '' powdered  sugar,''  and  a  smaller  one  containing  red 
orpiment,  or  realgar,  and  there  was  also  a  bottle  containing  Treason  felony 
vitriol.  Three  brass  taps  were  also  found  in  the  box,  each  of  —  Evidence. 
which  fitted  into  the  hole  in  the  canisters.  These  taps  were 
made  up  of  an  inner  and  an  outer  cylinder;  at  the  top  of  the 
inner  cylinder  was  a  cup,  shut  off  from  the  cylinder  by  means  of 
a  tap,  while  at  the  bottom  of  the  cylinder  were  two  holes,  round 
which  was  tightly  wrapped  some  white  paper,  tied  with  very  fine 
cord,  and  this  then  fitted  into  the  outer  cylinder,  at  the  bottom  of 
which  was  a  cup.  The  method  of  using  these  brass  taps  was  not 
at  first  apparent,  but,  by  means  of  experiment,  their  use  was  dis- 
covered. The  cup  in  the  outer  cylinder  was  filled  with  a  mixture 
of  chlorate  of  potash  and  powdered  sugar,  while  the  cup  at  the 
top  of  the  inner  cylinder  was  filled  with  sulphuric  acid,  and  the 
tap  then  turned,  so  as  to  allow  it  to  escape  into  the  cylinder. 
After  the  lapse  of  twenty  minutes,  the  acid,  escaping  through  the 
holes  in  the  inner  cylinder,  had  eaten  its  way  through  the  paper, 
and  so  came  in  contact  with  the  contents  of  the  cup  at  the  bottom 
of  the  outer  cylinder,  thereby  causing  it  to  explode.  On  Deasy, 
when  arrested,  were  found  two  papers,  one  containing  the  address 
of  the  prisoner  Flanagan,  who  was  employed  on  the  railway  near 
St.  Helens,  and  the  other  a  letter  recommending  Deasy  to 
Flanagan,  in  the  handwriting  of  the  prisoner  Fetherstone,  whose 
real  name  seems  to  have  been  Edmund  O'Brien  Kennedy. 
Flanagan  was  arrested  in  consequence  on  the  same  night,  and  at 
his  lodgings  was  found  a  box,  which  he  said  was  his.  On  its 
being  opened  there  was  found  in  it  a  black  bag  which  the 
prisoner  said  contained  ^'  private  little  matters,"  and  these  were 
found  to  be  a  false  beard,  a  six-chambered  revolver  (five  of  which 
were  loaded),  a  box  of  cartridges,  a  tin  canister  contaiaing 
chlorate  of  potash  and  powdered  sugar  and  a  bottle  of  strong 
sulphuric  acid ;  and  afterwards,  while  awaiting  his  trial  he  made 
a  statement  to  the  chief  superintendent  of  police  which  indicated 
that  he  knew  that  the  letter  written  by  Fetherstone  and  found  on 
Deasy  was  coming  to  him.  The  prisoner  Fetherstone  had 
arrived  at  Liverpool  from  America  in  June,  1882,  he  then 
describing  himself  as  a  newspaper  correspondent;  and  after  a 
time  he  left  Liverpool,  stating  that  he  was  going  to  Dublin.  On  the 
9th  day  of  December,  1882,  he  was  in  Glasgow,  and  then  he  ordered 
a  carboy  of  the  strongest  nitric  acid,  of  the  strength  known  as  82, 
to  be  sent  to  Mr.  O'Herlitry,  ink  manufacturer,  10,  Great  George- 
street  West,  Cork,  that  being  the  address  and  occupation  of  the 
prisoner  of  that  name.  It  was  sent  as  directed,  and,  after  some 
delay,  the  prisoner  Deasy  came  to  where  it  was  stored,  and 
obtained  delivery  of  the  carboy.  On  the  14th  day  of  February, 
1888,  Fetherstone  was  again  in  Glasgow,  and,  on  that  date,  was 
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Reo        inquiring  at  another  firm  of  manufacturing  chemists  for  nitric 

Deaby  and    ^^  ^^  above  90  degrees  T.,   a   description  of    strength^    and 

OTHEBF.      on  being  told  that  was  a  kind  used  only  for  explosives^  he  said  he 

wanted  it  for  a  patent  for  preserving  meat^  but  would  let  them 

1883.  know  after  consulting  his  partner.  On  the  19th  day  of  February, 
Treason  feJony  1883 y  that  firm  received  a  letter  in  the  name  of  O'Herlitry 
—  Evidence!  referring  to  this  visit,  and  asking  that  a  carboy  should  be  sent, 
and  one  was  sent  addrQSsed  as  the  previous  one  had  been,  and  of 
this  Deasy  again  took  delivery.  On  the  same  14th  day  of 
February  Fetherstone  had  called  on  another  firm  of  manufac- 
turing chemists  in  Glasgow,  and  made  inquiries  for  sulphuric 
acid  of  90  degree  T.,  and  on  the  19th  d^  of  February  that  firm 
received  an  order,  in  the  name  of  O'Herlitry,  for  a  carboy  of 
sulphuric  acid,  graded  (160  degrees  T.),  which  carboy,  on  arrival 
at  Cork,  was  called  for  and  taken  away  by  Deasy.  On  the 
29th  day  of  March,  1883,  another  order  was  sent  to  the  first 
firm  for  two  carboys  of  nitric  acid,  with  a  request  that  it  should 
be  of  greater  strength  than  before ;  but,  though  that  order  was 
executed,  the  prisoners  never  received  it,  they  being  taken  into 
custody  meantime,  while  upon  Fetherstone  when  arrested  there 
was  found  another  order  dated  the  29th  day  of  March,  and 
evidently  intended  to  be  sent  off,  requesting  four  more  carboys  of 
sulphuric  acid  to  be  sent.  AU  these  orders  were  shown  to  be  in 
the  handwriting  of  Fetherstone,  and,  when  arrested  at  Cork  on 
the  28th  day  of  March,  there  was  also  found  on  him  a  paper 
containing  a  description  of  the  method  of  making  and  using  what 
is  known  as  ''  Fenian  fire,''  as  also  a  small  glass  tube  of  the  kind 
mentioned  in  the  description  of  this  "  Fenian  fire.'' 

Dalton,  whose  real  name  was  H.  J.  O'Connor,  arrived  in  this 
country  from  America  early  in  March,  1883,  and  immediately 
went  down  to  Glasgow,  where  he  passed  under  the  name  of 
Dalton.  On  the  13th  day  of  March,  1883,  he  wrote  from  there, 
in  the  name  of  O'Connor,  to  his  parents,  who  resided  at  Eden- 
place,  Chelsea,  informing  them  of  his  arrival  in  this  country,  and 
requesting  them  to  receive,  and  take  greiB^t  care  of,  any  letters 
or  packages  that  might  come  addressed  to  Henry  Dalton,  a  friend 
of  his — adding  that  he  did  not  want  everybody  to  know  that  he 
was  home,  and  asking  them  not  to  mention  it  to  anybody.  Whilst 
in  London,  a  few  days  before  his  arrest,  he  was  seen  apparently 
making  a  careful  examination  of  various  public  buildmgs — ^he 
stood  for  a  considerable  time  near  the  Houses  of  Parliament, 
on  a  wet  day,  making  notes ;  and  from  there  he  went  to  Lambeth 
Palace,  the  Treasury,  and  various  other  public  buildings,  in- 
cluding the  Local  G-overnment  Board  Office,  the  Treasury,  and  the 
Home  Office.  When  arrested  in  London,  on  the  5th  day  of 
April,  several  papers  and  books  were  found,  some  on  the  prisoner 
and  others  where  he  lived,  and  in  one  of  them  was  a  card 
bearing  the  address  ''  10,  Great  George-street  West,"  what  ap- 
peared to  be  the  name  '' O'Herlitry,"  and  ''Cork,"  being 
smudged  out.    There  were  also  abbreviations  of  the  names  of 
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the  Glasgow  ohemists  from  wHom  carboys   of  acids  had  been        Rao. 
purchased^  and  a  recipe  for  the  manufacture  of  explosives ;  and    _.    *'• 
besides  these  there  were  found  on  him  a  packet  of  powder,  a      othbrs. 

thermometer^  and   a  roll  of  blank  paper,  which  was  sworn  by        

practical  paper  makers  to  be  identical  with  the  paper  wrapped        ^^' 
ronnd  the  tubes  of  the  brass  taps,  and  to  have  been  made  by  the  2 reason  felon t/ 
same  manufacturer  and  at  the  same  time — while  some  of  the  letters  —  £vidence. 
found  showed  that,  some  yecws  ago,  he  was  in  communication 
with  persons  connected  with  a  society  called  the  International. 

In  order  to  show  the  purpose  for  which  this  lignine  dynamite 
and  the  boxes  and  taps  had  been  brought  into  this  country^ 
evidence  was  tendered  to  show  that  there  had  been  dangerous 
explosions  on  the  21st  day  of  January,  1883,  at  the  Fossil  Canal 
Bridge,  near  Glasgow,  on  the  15th  day  of  March,  1883,  at  the 
Times  office  in  London^  and  subsequently  at  the  Local  Govern- 
ment office,  and  that  in  all  these  instances  the  explosive 
employed  had  been  lignine  dynamite,  inclosed  in  canisters,  and 
exploded  by  fuses  consisting  of  brass  tubes,  corresponding 
exactly  with  those  found  in  the  possession  of  Deasy. 

Dr.  Oommins  (who  appeared  for  Deasy)  objected  to  the  ad- 
missibility of  this  evidence  on  the  ground  tibat  the  prisoners 
were  not  shown  to  have  been  connected  with  those  explosions, 
and  urged  that  the  fact  of  an  explosion  having  taken  place  in 
Glasgow  could  not  be  evidence  of  the  connection  of  the 
prisoners  with  a  conspiracy  here,  and  that  besides  the  prosecution 
could  not  as  against  the  prisoners  adduce  evidence  of  something 
which  had  happened  out  of  the  jurisdiction  of  the  court. 

The  Solicttor-Oeneral  {Aspinall,  Q.C.  and  B.  8.  Wright  with 
him)  urged  its  admissibility  as  showing  that  these  instruments 
were  of  a  particular  kind,  and  that  a  similar  instrument  had 
been  used  on  a  former  occasion  for  causing  an  explosion ;  that 
on  the  only  other  occasions  known,  these  instruments  were 
used  for  purposes  of  explosions. 

Stephen,  J.  said  that  in  a  case  of  this  kind,  where  you  had 
an  instrument  having  no  known  commercial  use,  evidence  was 
admissible  to  explain  the  use  of  it;  that  yon  may  show  the 
use  of  a  particular  instimment  by  showing  that  similar  ones 
have  only  been  used  for  one  purpose,  viz.,  to  cause  explosions ; 
that,  so  far  as  is  known,  they  have  been  only  used  for  those 
three  unlawful  explosions,  have  never  been  used  for  any  other 
purpose,  and  no  suggestion  of  any  other,  except  those  in  which 
it  must  cause  great  public  disturbance.  On  the  same  principle 
evidence  of  a  similar  kind  has  been  received  in  reference  to 
the  uses  of  strychnine,  in  Palmer^ s  case,  and  in  Dove's  case  and 
others. 

On  the  question  of  treasonable  intent,  a  witness  named  William 
Laurie  was  called,  and  he  stated  that  in  1867  he  was  sworn  in  as 
a  member  of  an  organisation  in  Dublin^  called  the  Fenian 
Brotherhood. 

Addison,  Q.C.  (who  appeared  for  Fetherstone)  objected  to  any 
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Rko.        evidence  about  the  Fenian  Brotherhood  unless  some  of  these 
-^    ^'  prisoners  were  shown  to  be  connected  with  it.     What  was  asked 

DeABT  AND      ^,  .  •       iQ^r? 

0THBR8.      about  was  in  loo 7. 

The  Solicitor-Oeneral, — I  shall  bring  it  down  to  a  later  date. 

]^'  Addison,  Q.C. — I  shall  object  to  all  that  does  not  relate  to  this 

Treason  felony  charge. 

—  Evidence.  The  Solicitor'GeneraL — In  the  case  of  Walsh  and  another^  tried 
before  your  Lordship,  exactly  similar  evidence  was  gfiven  by  a 
witness  named  Connell,  and  was  admitted,  with  the  view  of 
showing  the  existence  of  a  conspiracy  of  a  treasonable  chai*acter. 

Stephen,  J. — Of  course  the  existence  of  a  conspiracy  in  1867 
is  not  much,  but  I  suppose  your  question  is  merely  preparatory. 

Addison,  Q.C. — If  it  is  to  prove  the  existence  of  a  treasonable 
conspiracy  up  to  the  present  time,  and  to  connect  the  prisoners 
with  it,  I  might  admit  it. 

The  SoUcitor-GeneraL — I  do  not  propose  to  connect,  by  the 
evidence  of  this  witness,  any  of  the  prisoners  with  it. 

Addison,  Q.C. — If  my  friend  only  proposes  to  prove  the  exis- 
tence of  a  conspiracy  in  Ireland  up  to  the  present  time,  without 
connecting  these  prisoners  with  it,  he  might  as  well  give  evidence 
of  a  conspiracy  of  any  nature — a  traders  union  conspiracy  or  any- 
thing else. 

Stephen,  J. — Evidence  of  the  existence  of  a  treasonable  con- 
spiracy about  the  same  time,  which  would  involve  the  use  of  sub- 
stances of  this  kind,  would  be  admissible.  Evidence  of  the  same 
kind  was  admitted  in  Walshes  case,  and  it  is  a  matter  which  the 
jury  may  take  into  account  in  considering  the  purpose  for  which 
these  things,  found  in  the  possession  of  the  prisoners,  were 
intended.  It  will  show  that  certain  persons  had  conspired 
together  to  change  the  measures  of  the  Queen  ''by  force  or 
constraint.^' 

Addison,  Q.C. — ^That  might  be  true  of  any  conspiracy  of  any 
kind,  either  in  France,  England,  Ireland,  or  America.  Supposing 
a  person  were  charged  with  using  a  pistol  with  intent  to  murder, 
could  it  be  suggested  that  the  proof  of  the  existence  of  a 
murderous  organization  in  England,  Ireland,  or  Scotland,  with- 
out connecting  the  person  with  it,  was  a  proof  of  his  intention  ? 

Stephen,  J. — I  think  it  could  be.  Take  the  case  of  the  Burke 
and  Hare  conspiracy  to  obtain  bodies  for  purposes  of  dissection, 
in  which  their  victims  were  suffocated  by  means  of  pitch-plasters : 
if  at  that  time  persons  had  been  found  prowling  about  in  the 
night  in  a  suspicious  manner  with  a  quantity  of  pitch-plasters  in 
their  possession,  it  might  fairly  be  inferred,  in  the  absence  of 
other  reasonable  explanation,  that  they  were  engaged  in  a 
murderous  conspiracy.  I  do  not  know  what  sort  of  evidence  the 
Solicitor-General  is  going  to  give  to  prove  the  existence  of  a 
treasonable  conspiracy,  and  the  mode  in  which  that  conspiracy  is 
carried  out,  but  it  may  throw  light  on  what  those  people  are 
doing  with  these  things.  If  the  matter  is  in  no  way  brought  home 
to  the  prisoners,  I  am  sure  the  jury  will  not  be  influenced  by  it. 


0THBR8. 

1883. 
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Addison,  Q.C. — Admitting  it  for  the  present,  if  the  evidence        Rm. 
does  not  connect  the  prisoners  with  the  conspiracy,  I  shall  object    -q^^  ^j^ 
to  it. 

Stephen,  J. — After  hearing  the  evidence  you  may  raise  any 
contention  that  yon  like ;  but  at  present  I  cannot  exclude  the        

evidence.  Treason  felony 

The  witness  then  went  on  to  say  that  the  oath  he  took  was  ^'  a  —  Evidence. 
solemn  swearing  that  I  was  a  member  of  the  Fenian  Brother- 
hood established  for  the  erection  of  a  Republic  in  Ireland;  that  I 
would  never  divulge  any  of  the  secrets  of  the  organisation  or  the 
names  of  any  of  the  members ;  that  I  would  take  up  arms  at  a 
mementos  notice ;  wonld  obey  the  commands  of  superior  officers  ; 
that,  should  I  ever  divulge  any  of  the  secrets  of  the  organisation 
or  the  names  of  any  of  the  members,  I  deserved  death  at  the 
hands  of  my  fellow-men ;  and  that  I  took  the  oath  in  the  true 
spirit  of  a  soldier  '  so  help  me  God.^^'  He  further  stated  that  he 
left  Dublin  in  1868,  but  returned  in  1878,  and  after  that  regu- 
larly attended  Fenian  meetings  twice  a  week,  at  which  sometimes 
seventy  or  eighty  members  were  present,  and  that  then  they 
drilled  and  made  collections  *'for  arms  and  civil  money  ; ''  that  in 
the  organization  there  were  ''centres,''  and  " sub-centres,'^ 
and  "B.'s''  and  "C.'s''  — the  ''B/s''  coming  under  the 
"centres,''  and  the  "  C.'s"  under  the  "  B.'s  "  ;  that  he  himself 
was  for  a  time  a  ''  0.,"  then  a  "  B.,"  and  afterwards  a  "  Centre," 
and  that,  as  such,  he  had  attended  Fenian  meetings  down  to  as 
late  as  Oct.  1882,  but  he  had  not  been  present  at  any  such 
meetings  this  year. 

At  the  close  of  the  case  for  the  prosecution  Addison,  Q.C.  sub- 
mitted that  there  was  no  evidence  of  treason-felony  against  any 
of  the  prisoners.  It  was  essential  that  there  should  be  an  inten- 
tion to  deprive  or  depose  the  Queen  from  her  style  and  title. 

Stephen,  J.  pointed  out  that,  whoever  intended  to  depose  the 
Queen  from  her  sovereignty  over  her  dominions  or  any  part  of 
them,  and  displayed  such  intention  by  any  open  act,  was  within 
the  statute.  There  were  two  questions  with  regard  to  the  levying 
of  war  to  make  it  high  treason  :  one  was,  what  amounted  to  a 
levying  of  war ;  and  the  other,  what  sort  of  object  there  was  for 
the  war.  The  act  constituting  the  levying  of  war  must  be  done 
by  force  to  constrain  and  compel  the  Queen  to  change  her 
measures  and  counsels,  or  to  put  force  and  constraint  upon  the 
Houses  of  Parliament. 

Addison,  Q.C.  proceeded  to  argue  upon  the  overt  acts  alleged,  • 
and  to  urge  that  before  the  case  could  go  to  the  jury  it  must  be 
shown  in  evidence  what  object  they  had  in  view  in  having 
possession  of  dynamite.  There  were  many  cases  that  might  be 
put,  such  as  trade  unionism,  mere  wanton  mischief,  or  private 
revenge,  to  account  for  the  possession  of  explosives.  But  what 
was  suggested  as  their  purpose?  The  existence  of  a  Fenian 
conspiracy  in  Ireland  in  1867.  But  the  evidence  as  to  that  only 
showed  that  men  were  to  be  trained  for  open  rebellion,  and  there 
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Reg.        was  no  evidence  that  explosives  were  to  be  used^  and  the  word 

-.     *^'  Fenian  was  never  used  at  all  except  by  Flanagan,  who  said  that 

OTHERS.      ^^^  Fenians  had  nothing  to  do  with  it.       [Stephen,   J.  —  In 

Fetherstone's  pocket-book  there  were  entries  relating  to  ''centres^' 

^^^'        and  others,  corresponding  to  the  description  given  by  the  witness 
Treason  felony  Laurie.]     There  were  no  acts  proved  from  which  a  treasonable 
—  Evidence,  intent  could  be  inferred — these  were  the  individual  acts  of  those 
men  and  not  in  any  way  associated  with  a  political  object. 

Stephen,  J. — ^There  is  evidence  that  a  conspiracy  exists  for 
erecting  an  Irish  Republic,  and  to  take  arms  for  that  purpose, 
and  altogether  it  constitutes  a  matter  for  the  jury's  consideration. 
Persons  of  a  violent  and  unruly  temper  might  suppose  that  a 
series  of  violent  acts  and  public  calamities  would  have  an  effect 
on  the  temper  of  Her  Majesty's  subjects,  and  induce  them  to  pass 
measures  that  they  would  not  otherwise  do,  and  acts  of  that  kind 
might  amount  to  a  sort  of  informal  war.  The  whole  case  centres 
in  this,  that  Deasy  had  all  these  things  in  his  possession  on  the 
landing  stage  in  Liverpool,  and  that  was  an  overt  act  from  which 
all  the  rest  follows.  Substantially  the  question  is,  if  the  object 
was  to  procure  by  violent  means  tne  independence  of  Ireland,  then 
the  first  count  would  be  proved,  and  the  second  and  third  counts 
were  not  substantially  different  from  the  first. 

Addison,  Q.C. — Frost's  case  establishes  that  it  is  the  duty  of 
the  prosecution  to  make  out  the  intention,  and  the  utmost  they 
had  proved  here  was  co-existence,  but  no  necessary  connection 
between  the  conspiracy  in  Ireland  and  their  violent  acts  there  and 
the  prisoners. 

Stephen,  J. — The  prosecution  must  prove  such  things  as 
naturally  suggest  the  intention  they  allege.  But  there  was  a 
point  in  all  these  cases  at  which  the  burden  of  proof  shifts,  and  if 
the  prosecution  proved  the  prisoners  to  have  been  in  such 
circumstances  as,  without  explanation,  left  them  open  to  the 
reasonable  inference  of  the  existence  of  such  a  conspiracy  as  they 
wished  to  establish,  then  it  might  be  for  the  defence  to  say  what 
.  they  were  doing.  He  fully  appreciated  the  weight  of  the  argu- 
ment, and  would  hear  the  Solicitor-General  upon  it. 

Dr.  Oommins  (for  Deasy)  and  Dr.  O^Feely  (for  Flanagan) 
submitted  that  there  was  no  evidence  of  any  levying  of  war,  and 
Little  (for  Dalton)  that  he  was  not  shown  to  be  connected  with 
the  other  prisoners. 

The  Solicitor-Oeneral  called  attention  to  the  details  of  the 
evidence,  proving,  he  maintained,  an  unlawful  use  of  these 
machines,  and  that  four  at  least  of  the  prisoners  were  in  combina- 
tion; that  they  were  well  acquainted  with  the  making  of 
explosives,  and  that  the  use  of  these  formed  no  part  of  their 
ordinary  occupations ;  that  they  had  come  to  this  country  under 
false  names,  and  one  of  them  had  been  seen  examining  public 
buildings,  which  negatived  the  suggestion  of  a  private  unlawful 
object,  the  proved  existence  in  Ireland  of  a  treasonable  con- 
spiracy having  some  of  the  objects  mentioned  in  the  indictment. 
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and  explosive  material  brought  from  Ireland  into  this  country        Rbo. 
by  a  combination  of  these  persons.     Coupled  with  this  was  the    t%_^  j^^^ 
fact  that  the  only  known  previous  use  of  these  materials^  and  the      othkss. 

mode  of  exploding  them,  had  been  in  the  Possil    Bridge,  the        

Times,  and  the  Local  Government  Board  explosions,  and  that  all        ]^^' 
these  matters  led  to  the  criminal  inference,  and  pointed  rather  to  Ti-eason  felony 
an  object  of  a  public  nature  and  a  treasonable  purpose  than  to   —  Evidence. 
anything  else. 

Stephen,  J. — I  do  not  think  it  necessary  at  present  to  say  more 
than  this,  that  that  part  of  the  case  must  go  to  the  jury. 

M^Connell,  on  behalf  of  O'Herlitry,  asked  if  there  was  any  case 
as  against  him,  and  ultimately,  at  the  suggestion  of  his  Lordship, 
the  case  was  withdrawn  as  against  that  prisoner.  In  the  result, 
all  the  other  prisoners  were  found  guilty,  and  were  severally 
sentenced  to  penal  servitude  for  life. 

Solicitor  for  the  prosecution,  W.  Maries,  Municipal  Offices, 
Liverpool,  for  The  Solicitor  to  the  Treasury. 

Solicitor  for  the  prisoners,  Qiielch,  Liverpool. 
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Saturday,  November  24, 1883. 

(Before  Lord  Colibidga,  C.J.,  Dsnman,  Hawkins,  Williams, 

and  Mathbw,  J.J.) 

Rso.  i;.  G.  Holmes,  (a) 

JurUdictian — False  pretence — Posting   the  letter  containing  the 

pretence — Obtaining  of  money  thereby. 

A  false  pretence  was  made  by  letter  in  N,,  England^  and  posted 
there  to,  and  received  by,  a  person  in  France.  In  consequence  of 
the  letter  that  person  drew  a  cheque  in  France,  payable  ai  N.  in 
England,  and  sent  ii  to  the  prisoner  at  N.  in  England,  who 
cached  the  cheque  in  England. 

Held,  that  the  prisoner  was  properly  indicted  and  tried  at  N.  in 
England, 

THIS  was  a  case  stated  for  the  opinion  of  this  Court  by 
Huddleston,  B. 
The    prisoner  was    tried   and  convicted  at  the    Assizes  at 
Nottingham,  on  Thursday,  the  26th  day  of  July,  1883,  for  obtain- 
ing from  Louis  Gabot  150Z.  by  false  pretences. 

(a)  Reported  by  John  Taonpfloxr,  Beq.,  lUrrister-at-Law. 
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Una.  The  prisoner,  who  was  a  machine  manufactarer  at  Nottingham, 

HouIiEs.  ^^^  entered  into  a  contract  at  Caudry,  in  France,  to  bnild  at 

Nottingham,  for  Oabet^  a  Lovas  lace  machine,  to  be  completed 

1888.  within  a  certain  time,  to  be  paid  for  on  certain  terms^  and  to  be 

JuH^Uction  —  ®®^*  *^  France  to  Gabet. 

Fake  pretence.  The  prisoner  had  written^  at  Nottingham,  a  letter  containing 
the  pretence  which  was  proved  to  be  false,  in  consequence  of 
which  the  prosecutor  had  parted  with  his  money. 

The  letter  was  written  and  posted  at  Nottingham^  and  received 
by  the  prosecutor  Gabet  at  Caudry,  in  Franco,  from  whence  a 
draft  for  150/.  was  sent,  according  to  and  in  compliance  with  the 
directions  of  the  prisoner  contained  in  his  letter.  The  draft  was 
received  by  the  prisoner  in  Nottingham,  and  cashed  there. 

It  was  objected  on  the  part  of  the  prisoner  that,  as  the  false 
pretence  was  made  in  England,  but  did  not  operate  to  obtain  the 
money  until  it  reached  its  destination  in  France,  no  offence  was 
committed  over  which  the  English  court  had  jurisdiction. 

For  the  prosecution  it  was  contended  that,  as  the  representa- 
tion was  made  in  England,  and  the  money  received  there,  the 
offence  was  within  the  English  jurisdiction. 

Beg,  V.  OooJce  (1  Fos.  &  Fin.  64)  was  quoted. 

The  only  question  for  the  Court  is,  whether  the  prisoner  could 
be  indicted  and  tried  for  the  offence  in  Nottingham.  If  he  could, 
the  conviction  is  to  stand ;  if  not,  the  conviction  is  to  be  quashed. 

J.  W.  HUDDLBSTON. 

No  counsel  appeared  to  argue  the  case  on  either  side. 

Lord  Coleridge,  C.J. — I  think  that  when  the  facts  are  ascer- 
tained there  can  be  no  reasonable  doubt  that  the  conviction  was 
proper.  The  false  pretence  was  made  by  means  of  a  letter 
written  and  posted  in  Nottingham,  and  sent  to  a  gentleman  in 
France,  who,  in  consequence  of  it,  drew  a  cheque  in  France  for 
IbOL  payable  in  Nottingham,  and  sent  it  to  the  prisoner  at 
Nottingham,  and  he  received  the  money  there.  For  this  offence 
the  prisoner  was  indicted  and  tried  in  the  country  of  Nottingham, 
and  the  question  put  to  this  court  is,  whether  there  was  jurisdic- 
tion in  the  court  of  assize  at  Nottingham  to  try  the  prisoner.  I 
confess  that  it  did  not  occur  to  me  that  there  could  be  any  doubt 
upon  the  question,  nor,  upon  consideration,  does  there  appear  to 
be  any.  The  pretence  was  made  in  the  county  of  Nottingham, 
for  it  was  held  in  Rex  v.  Burdett  (4  B.  &  Aid.  95)  and  other 
cases  that  the  delivery  at  the  post-office  of  a  sealed  letter  inclos- 
ing a  libel,  is  a  publication  of  the  libel  at  the  place  of  posting ; 
and  the  money,  which  was  the  result  of  the  false  pretence,  was 
obtained  in  Nottingham.  Therefore  the  two  necessary  ingi'edients 
of  the  offence  both  took  place  in  the  country  where  the  prisoner 
was  tried.  What  was  done  in  the  meantime  between  the  making 
of  the  offence  and  the  obtaining  of  the  money  is  immaterial, 
for  all  the  necessary  ingredient  to  constitute  the  offence  took 
place  at  Nottingham.  The  conviction,  therefore,  is  right,  and 
must  be  affirmed. 
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Denhak^  J. — I  am  of  the  same  opinion.     This  case  appears  to  Rk>« 

me  to  be  covered  by  Reg.  v.  Oooke  (1  Pos.  &  Fin.  64).  Bouas 

Hawkins,  Williams,  and  Mathbw,  JJ.  concurred.  ' 

Conviction  affirmed.  1888. 

Jurisdiction  — 
Faitte  pretence. 
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Saturday,  Kov.  24,  1883. 

(Before  Lord   Coleridge,    C.J.,  Denman,   Hawkins,    Williams, 

and  Mathew,  J  J.) 

Reg.  i\  Hollis.  (a) 

Larceny — Hinging  the  changes — Money  obtained  by  a  triclc. 

The  prisoner  and  another  person  went  to  an  inn.  The  prisoner 
asked  the  barmaid  for  whiskey.  He  put  down  half  a  sovereign, 
and  received  9s.  6d.  in  silver  in  change.  He  then  asked  for  the 
half-sovereign  back,  saying  he  thought  he  had  change.  She 
gave  it  back.  His  companion  then  asked  for  a  cigar.  She 
Served  him  with  it.  The  prisoner  then  put  down  10s.  in  silver 
and  a  half-sovereign,  asking  the  barmaid  to  give  him  a  sovereign 
for  it,  which  she  did.  His  companion  kept  on  engaging  the 
barmaid's  attention.  The  prisoner  never  returned  the  9«.  6tf. 
which  the  barmaid  gave  him  in  the  first  instance.  The  barmaid 
never  intended  to  part  with  her  master's  money  except  for  full 
consideration. 

The  prisoner  having  been  convicted  on  an  indictment  for  larceny  of 
the  money,  the  Court  sustained  the  conviction. 

CASE  stated  for  the  opinion  of  this  Coart  by  the  Chairman  of 
the  Worcestershire  Quarter  Sessions. 

At  the  last  Worcestershire  quarter  sessions  Thomas  Hollis  was 
tried  before  me  on  a  charge  oi  larceny  of  money,  to  the  amount 
of  ten  shillings,  the  property  of  Charles  Parkes.  He  was 
indicted  jointly  with  W  illiam  Wicks,  who  pleaded  guilty. 

The  money  the  subject  of  the  indictment  was  obtained  by  the 
trick  commonly  known  as  **  ringing  the  changes." 

The  prisoner  Hollis  and  Wicks  went  to  an  inn  kept  by  the 
prosecutor  :  Wicks  asked  the  barmaid  for  sizpennyworth  of 
whisky ;  he  put  down  a  half  sovereign ;  the  barmaid  gave  him 

(a)  Reported  by  John  Thoxpbon,  Eeq.,  Barrister-at-Law. 
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Rbo.        9«,  6d.  change.     Wicks  then  said,  "Did    I    give  you  a  half- 
H  iiJB.      sovereign  ?     I  wish  you  would  give  ifc  me  back.     I  think  I  have 

change.^^     The  barmaid  gave  him  the  half-sovereign,  but  he  did 

1883.        not  return  the  9a.  6d.      At  that  moment  the  other  prisoner, 

,    .       HoUis,  asked  for  a  cigar,   which  the  barmaid  gave   him.     He 

'^1^"  handed  her  a  shillin|  in  payment,  and  she  returned  him  the 
change.  Wicks  then  gave  the  barmaid  10a.  in  silver  (9a.  6d.  of 
which  was  the  change  she  had  previously  given  him)  and  a  half- 
sovereign,  and  asked  4ier  to  give  him  a  sovereign  for  it.  She 
took  the  money  to  her  master,  and  received  from  him  a  sovereign 
which  she  gave  to  Wicks.  Wicks  then  asked  her  to  fasten  his 
glove,  upon  which  Hollis  remarked,  "Isn't  he  fussy f  The 
two  prisoners  then  left,  and  in  a  few  minutes  afterwards  the 
barmaid  discovered  the  fraud. 

The  barmaid  stated  in  her  evidence  that  she  did  not  intend  to 
part  with  the  sovereign,  except  for  full  change  of  the  prisoner's 
money ;  and  her  master  also  stated  in  his  evidence  that  she  had 
no  authority  to  part  with  it  except  for  full  consideration. 

It  was  contended  by  counsel  for  the  prisoner  that  the  barmaid 
had  general  authority  to  act  for  her  master  in  such  a  matter  as 
giving  change,  and  that  the  transaction  was  complete  before  she 
discovered  the  fraud ;  therefore  that  the  property  in  the  money 
had  passed,  and  that  the  prisoner  could  not  be  convicted  of 
stealing  it. 

After  referring  to  Reg.  v.  McKale  (L.  Rep.  1  0.  0.  R.  125; 
11  Cox  C.  C.  82 ;  18  L.  T.  Rep.  N.  S.  335)  and  Beg.  v.  Middleton 
(L.  Rep.  2  C.  0.  R.  38 ;  12  Cox  C.  0.  417 ;  28  L.  T.  Rep.  N.  S, 
777),  I  overruled  the  objection ;  and  the  jury  found  the  prisoner 
guilty,  and,  in  reply  to  questions  put  by  me,  also  found  specially 
that  the  barmaid  had  no  intention  to  part  with  the  property  in 
the  sovereign  except  for  full  change  of  the  prisoner's  money, 
and  that  her  master  had  given  her  no  authority  to  part  with  it 
for  other  than  full  consideration. 

The  question  reserved  for  the  consideration  of  the  Court  is, 
whether,  under  the  circumstances  above  set  forth,  the  prisoner 
was  properly  convicted  of  larceny. 

G.  W,  HASTmas, 
Chairman  of  the  above  Court  of 
Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner  to  argue  the  case. 

Oodaon,  for  the  prosecution,  relied  upon  the  authority  of  Beg. 
V.  Middleton  and  Beg.  v.  McKale  {ubi  sup.). 

Lord  CoLEBiDOB,  C.J. — I  cannot  see  the  difficulty  in  the  case. 

Hawkins,  J. — Suppose  you  were  counsel  for  the  prisoner,  how 
would  you  put  his  case  7 

Oodson. — I  should  contend  that  the  barmaid  had  parted  with 
the  possession  of  the  money  to  the  prisoner. 

Lord  CoLBBiDOii,  C.J. — She  was  induced  to  do  so  momentarily 
by  a  trick,  and  did  not  intend  to  part  with  it  but  for  an 
equivalent. 
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Denman,  J. — The  jary  did  not  find  that  the  prisoner  from  the         Itjw. 
first  intended  the  frauds  but  it  may  be  inferred  from  the  evidence       houjb. 
that  he  did  so  intend.  

Lord  CoLBBinaB,  L.O.J. — ^I  have  no  doubt  in  this  case.    If  a        1883. 
man  imposes  upon  another  person  by  saying  what  the  prisoner   £^^^.J^  ^  ^ 
said  to  the  barmaid,  who  had  no  authority  to  part  with  the  money,        tyick. 
and  who  did  not  intend  to  part  with  the  money  except  for  full 
consideration,  and  obtains  money  from  that  person,  it  is  a  steal- 
ing of  money.     Here  the  prisoner  got  the  money  by  a  deliberate 
trick,  and  I  should  be  very  sorry  that  there  should  be  any  doubt 
that  to  obtain  money  so  is  larceny. 

The  rest  of  the  Court  concurred. 

Oonviction  affii'med. 


COURT  OP  APPEAL. 

April  7,  9,  and  May  11,  1883. 

(Before  Bsett,  M.B.,  Lindlbt  and  Bowbn,  L.JJ.) 

Beg.  on  the  prosecution  of  The  Commissionbbs  of  the  Tbbasubt 

V.  The  Justices  ov  Middlesex,  (a) 

APPEAL  from   the   QUEEN's   BENCH  DIVISION. 

Prisons — Superarmuation  of  officers — LiaMUty  of  county  for — 
Prisons  Act  1877  (40  ^  41  Vict.  c.  21),  s.  86 — auperannuation 
Act  1869  (22  Vict.  c.  26),  s.  7. 

At  the  time  of  the  corning  into  operation  of  the  Prisons  Act,  1877,  0., 
a  governor  of  a  prison,  had  been  in  the  prison  service  for  more  than 
twenty  years.  In  order  to  facilitate  improvements  in  the  orga/ni- 
sation  of  the  Prisons  Beparim,ent,  the  Lords  of  the  Treasury, 
pursuant  to  sect.  86  of  the  Prisons  Act,  1877,  granted  to  0.  an 
annuity,  by  way  of  compensation  allowance,  in  consideration  of 
his  retirement  from  office,  and  made  an  order  pursuant  to  para- 
graph 4  of  thai  section,  apportioning  the  amount  between  the 
rates  and  funds  provided  by  Parliament.  The  amount  so 
granted  did  not  exceed  two-thirds  of  C.^s  salary.  Upon  objec- 
tion taken  by  the  justices  that  the  Lords  of  the  Trea^sury  had  no 
power  to  order  that  a  portion  of  such  allowance  should  be  paid 

(a)  Reported  by  P.  B.  HmcBiini^  Esq.,  Barrister-Ai-Lew. 
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RiEo.  out  of  the  rates y  on  the  ground  that  the  annuity  was  not  by  way 

J  •  of  superannuation  allowance  within  the  meaning  of  paragraph  1 

OF  Middlesex.      9f  ^^^  above  section,  but  was  a  special  compensation  allowance 

made  for  the  purpose  of  facilitating  improvements  in  the  depart- 

^®^-  m,&nt  to  which  0.  belonged,  which,  according  to  paragraph  2, 

Prisons  Act        could  Only  be  dealt  with  in  manner  provided  by  the  Superannua- 
iSll^Super-      tion  Act,  1859  : 
annuatwn,     Held  {Bowen,  L,J,  doubting),  that  the  apportionment  was  rightly 

made,  and  judgment  of  Field  and  Stephen,  J  J,,  making  absolute 
an  order  for  a  mandamus  commanding  the  justices  to  pay  out  of 
the  county  rates  the  portion  charged  upon  them,  affirmed, 

A  RULE  nisi  was  obtained  on  behalf  of  the  Commissioners 
of  the  Treasury,  calling  upon  the  justices  for  the  county  of 
Middlesex  to  show  cause  why  a  writ  of  mandamus  should  not 
issue  commanding  them  to  pay  to  Col.  Colvill  the  sum  of 
429Z.  Qs,  8d.,  being  the  proportion  of  the  pension  awarded  to 
him  as  the  late  governor  of  the  Middlesex  House  of  Correction, 
which  the  justices  were  liable  to  pay  to  Col.  Colvill  on  his  having 
retired. 

Afterwards  a  special  case  was  stated  for  the  opinion  of  the 
Court. 

The  following  are  the  material  parts  of  the  case : 

1.  Previously  to  and  up  to  the  Isfc  day  of  April,  1878  (the  date 
of  the  coming  into  operation  of  the  Prisons  Act,  1877),  the 
justices  for  the  county  of  Middlesex  in  quarter  sessions  assembled 
were  the  prison  authority  in  respect  of  Coldbath  Fields  Prison, 
in  the  county  of  Middlesex,  a  prison  belonging  to  that  county, 
and  were  the  local  authority,  having  before  that  date  the 
management  and  control  of  the  prison  and  its  officers. 

2.  On  the  7th  day  of  December,  1854,  the  justices  appointed 
Col.  T.  H.  Colvill  governor  of  Coldbath  Fields  Prison  under  the 
provisions  of  4  Geo.  4,  c.  64,  s.  25,  and  2  &  3  Vict.  c.  56,  s.  24, 
and  the  other  public  general  Acts  then  in  force.  Col.  Colvill 
continued  to  act  as  governor  of  the  above  prison  beyond  the  Ist 
day  of  April,  1878,  namely,  until  the  24th  day  of  August,  1878, 
as  hereinafter  mentioned. 

3.  After  the  coming  into  operation  of  the  Prisons  Act,  1877, 
the  prison,  together  with  all  the  officers  thereof,  was  taken  over 
by  and  became  subject  to  the  control  of  the  Secretary  of  State 
for  the  Home  Department  and  the  Prison  Commissioners, 
according  to  their  respective  functions,  as  by  that  Act  is  provided. 
Col.  Colvill  continued  subsequently  to  the  transfer  to  be  the 
governor,  and  to  discharge  the  duties  of  Governor  down  to  the 
24th  day  of  August,  1878;  but  he  ceased  to  be  governor  as 
from  the  1st  day  of  August,  1878,  under  the  circumstances 
hereinafter  appearing. 

4.  Shortly  after  the  coming  into  operation  of  the  Prison  Act, 
1877,  namely,  in  June,  1878,  Col.  Colvill  was  informed  by  one 
of  the  Prison  Commissioners  that  he  might  if  he  pleased  resign 
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his  appointment  of  governor  at  once^  and  receive  the  full  rate  of        Riso. 
pension^  and  he  told  the  Prison  Commissioners  that  he  was  willing  m  „  /'    ^jj, 
to  retire  on  a  pension  of  two-thirds  of  his  salary  and  emoluments^  of  Middlesex. 
and  he  wrote  a  letter  to  that  eflfect  to  the  Prison  Commissioners.        — ;■ 
Another  gentleman  was  shortly  after  this  communication  appointed        ^^^^- 
governor  of  the  prison  by  the  commissioners^  and  from  that  time   Prisons  Act, 
Col.  Colvill  was  unable  to  act  as  governor  of  the  prison.     He  was,  isii— Super- 
after  he  was  so  unable  to  act,  informed  by  one  of  the  Prison     f'nnuation. 
Commissioners  that  his  pension  was  fixed  at  582Z.  13^.  4d.  per 
annum,   but  he  had  no   official  notice  of  that  fact  or  of  nis 
resignation  being  accepted. 

5.  The  Secretary  of  State,  after  the  transfer  of  the  prison 
mentioned  in  paragraph  3,  caused  particulars  of  Col.  ColvilFs 
services,  accompanied  by  a  letter,  dated  the  15th  day  of  May, 
1878,  to  be  forwarded  to  the  Commissioners  of  the  Treasury,  in 
order  that  they  might  be  moved  to  award  to  him  such  an  amount 
of  compensation  allowance  as  they  might  consider  adequate  to 
meet  the  circumstances  of  the  case,  and  in  order  that  payment 
of  the  allowance  might  be  apportioned  between  the  funds  to  be 
provided  by  Parliament  and  the  rates  which,  at  or  immediately 
before  the  commencement  of  the  Prison  Act,  1877,  were 
applicable  to  the  payment  of  the  salary  of  Col.  Colvill.  The 
Commissioners  of  the  Treasury  thereupon  awarded  to  Col.  Colvill 
an  annuity  of  5822.  13a.  4c2.  per  annum,  commencing  from  the 
Ist  day  of  August,  1878,  and  apportioned  it  as  reauested, 
namely,  4291.  Qs.  8d,,  to  be  borne  by  the  justices  of  Middlesex  as 
the  prison  authority  of  Coldbath  Fields  Prison,  and  1532.  6«.  8d., 
to  be  borne  by  grants  provided  by  Parliament. 

6.  From  the  documents  contained  in  the  appendix  to  the 
special  case  it  appeared  that  Col.  Colvill  had  served  as  governor 
of  the  prison  upwards  of  twenty-three  years,  and  that  his  pension 
582Z.  138.  4d.  represented  thirty-eight-sixtieths  (one  sixtieth  per 
annum)  for  a  service  of  twenty-three  years,  with  ten-sixtieths 
(ten  years)  added  on  his  retirement  from  the  public  service  for 
the  purpose  of  facilitating  improvements  in  the  organisation  of 
the  department  to  which  he  belonged,  and  five-sixtieths  (five 
years)  added  under  sect.  4  of  the  Superannuation  Act,  1859, 
the  pension  being  calculated  on  a  salary  and  emoluments  reckoned 
at  920Z.  per  annum. 

7.  Col.  Colvill  at  the  time  of  his  retirement  was  less  than  sixty 
years  of  age,  and  he  had  not  become  incapable  from  confirmed 
sickness,  age  or  infirmity,  or  injury  received  in  actual  execution 
of  his  duty,  of  executing  his  office  in  person,  nor  had  a  medical 
certificate  of  any  such  age,  infirmity,  or  injury  ever  been  made  or 
given. 

8.  The  office  held  by  Col.  Colvill  had  not  been  abolished,  nor 
had  he  been  deprived  of  any  salary  or  emolument  by  reason  of 
the  abolition  of  the  office  which  he  held.  By  reason,  however,  of 
his  ceasing  to  be  governor  as  aforesaid,  he  ceased  to  enjoy  the 
salary  and  emoluments  which  as  governor  he  had  enjoyed. 
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Rsa.  9.  Col.  Colvill  retired  from  his  goyemorship  for  the  purpose  of 

Thb/     en  ^^^^^^^^^8  changes  in  the  general  system  of  administration  of  all 

OF  Middlesex.  ^^^  prisons  vested  in  the  Secretary  of  State  by  the  Prison  Act^ 

1877,  and  the  improvements  in  the  organization  of  the  Prison 

]^'        Department  which  were  then  in  the  coarse  of  being  carried  ont 

PrisotiMActj   for  the  purpose  of  economy  and  efficiency.     This  re-organisation 

1877— iSuper-  applied  generally  to  the  whole  Prison  Department,  inclnding  the 

annuatian,     prigons  which  wero  retained  as  prisons,  a  number  being  discon* 

tinned. 

11.  No  special  minute  within  the  meaning  of  sect.  7  of  the 
Superannation  Act,  1859,  had  ever  been  made  or  laid  before 
Parliament  with  reference  to  Col.  Colvill  or  his  office. 

12.  Col.  ColvilFs  only  right  to  apension  or  allowance  before 
the  passing  of  the  Prison  Act,  1877,  depended  on  public  general 
statutes. 

13.  No  grant  or  award  had  been  made  by  the  Treasury  of  any 
pension  or  superannuation  allowance  to  Col.  Colvill  other  than 
as  above-mentioned.  The  defendants  declined  to  pay  to  Col. 
Colvill  the  portion  of  the  allowance  demanded  from  them,  and  on 
the  18th  day  of  November,  1879,  a  formal  demand  to  pay  the 
same  was  addressed  to  the  defendants  through  their  clerk  by  the 
Solicitor  to  the  Treasury.  The  defendants  subsequently  to  the 
receipt  of  such  demand  assembled  in  quarter  sessions,  and  on  the 
16th  day  of  February,  1880,  the  defendants,  through  their  clerk, 
refused  to  pay  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  ought  to  discharge  out  of  the  county  rates  the  portion 
of  the  annuity  so  charged  upon  them  as  aforesaid,  or  any  part 
thereof. 

Field  and  Stephen,  JJ.  held  that  the  defendants  were  liable  to 
discharge  the  whole  of  the  portion  so  charged,  and  made  the  rule 
for  a  mandamua  absolute.  Their  judgment  is  reported  48  L.  T. 
Rep.  N.  S.  480. 

The  defendants  appealed. 

April  7  and  9. — The  appeal  was  argued  by  B,  8.  Wright  for 
the  justices,  appellants,  and  by  A.  L,  Smith  (Sir  JET.  James,  A.G., 
with  him)  for  the  prosecution  in  support  of  the  judgment  of  the 
DivisionaJ  Court. 

The  arguments  turned  mainly  on  the  construction  of  the 
Superannnation  Act,  1859  (22  Vict.  c.  26),  sect.  7,  and  the  Prison 
Act,  1877  (40  &  41  Vict.  c.  21),  s.  36. 

By  the  Superannuation  Act,  1859  (22  Vict.  c.  26),  s.  7 : 

It  BhaU  be  la^^ul  for  the  OommisaioiierB  of  the  Treasary  to  grant  to  any  person 
retiring  or  remoyed  from  the  public  serrioe  in  consequenoe  of  the  abolition  of  hia 
office,  or  for  the  pnrpoae  of  facilitating  improyements  in  the  organisation  of  the 
department  to  which  he  belongs,  by  which  greater  efficiency  and  economy  can  be 
effected,  saoh  special  annual  allowance  by  way  of  compensation  as,  on  a  full  conside- 
ration of  the  cucnmstanoes  of  the  case,  may  seem  to  the  said  commissioners  to  be  a 
reasonable  and  jnst  compensation  for  the  loss  of  office,  and  if  the  compensation  shall 
exceed  the  amount  to  which  such  person  would  haye  been  entitled  under  the  scale  of 
superannuation  proyided  by  this  Act  if  ten  years  were  added  to  the  number  of  years 
which  he  may  haye  actually  seryed,  such  allowance  shall  bo  granted  by  special  minute 


antmation. 
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stating  the  special  grounds  for  granting  such  allowanoei  which  minute  shall  he  laid  "Rma. 

before  Parliament,  and  no  such  allowance  shall  exceed  two-thirds  of  the  salary  and  v. 

emoluments  of  the  office.  Thb  Justigbs 

ow  Middlesex. 

By  the  Prison  Act,  1877  (40  &  41  Vict.  c.  21),  a.  36 :  — 

If,  at  any  time  after  the  commencement  of  this  Act,  it  appears  to  the  Treasury  that 
any  existing  officer  of  a  prison  has  been  in  the  prison  service  for  not  less  than  twenty    p  .         . 
years,  and  is  not  less  than  sixty  years  of  age,  or  that  any  existing  officer  of  a  prison   iq7^^^c, 
has  become  incapable,  from  confirmed  sickness,  age,  or  infirmity,  or  injury  received  in      JJ^,^]^' 
metual  execution  of  his  duty,  of  executing  his  office  in  person,  and  such  sickness,  age,      "     '"  *^ 
infirmity,  or  injury  is  certified  by  a  medical  certificate,  and  there  shall  be  a  report  of 
the  priaon  commiasioners  testifying  to  his  good  conduct  during  his  period  of  service 
luder  them,  and  recommending  a  grant  to  be  made  to  him,  the  Treasury  may  grant 
to  such  officer,  having  regard  to  hk  length  of  prison  service,  an  annuity,  by  way  of 
superannuation  allowance,  not  exceeding  two-thirds  of  his  salary  and  emoluments,  or 
a  gratuity  not  exceeding  the  amount  of  his  salary  and  emoluments  for  one  year. 

If  any  office  in  any  prison  to  which  this  Act  applies  is  abolished,  or  any  officer  is 
retired  or  removed,  any  existing  officer  of  a  prison  who,  by  reason  of  such  abolition, 
retirement,  or  removal,  is  deprived  of  any  salary  or  emoluments,  shall  be  dealt  with 
in  manner  provided  by  the  Superannuation  Act,  1859,  with  respect  to  a  person 
retiring  or  removed  from  the  public  service  in  consequence  of  the  abolition  of  his  office, 
or  for  Uie  purpose  of  facilating  improvements  in  the  organisation  of  the  department  to 
which  he  belongs. 

"Prison  service**  for  the  purposes  of  this  section  means,  as  respects  the  period 
before  the  commencement  of  this  Act,  service  in  a  particular  prison,  or  in  the  prisons 
of  the  same  authority,  transferred  to  the  Secretary  of  State,  and,  as  respects  the  period 
after  the  commencement  of  this  Act,  service  in  any  such  prison,  or  in  any  other  prison 
transferred  to  the  Secretary  of  State  under  this  Act. 

Any  annuity  by  way  of  Superannuation  allowance  or  gratuity  granted  under  this 
section  shall  be  apportioned  bstween  the  period  of  service  before  the  commencement 
of  this  Act  and  the  period  of  service  after  the  commencement  of  this  Act,  and  so  much 
of  such  annuity  or  allowance  as  is  payable  in  respect  of  service  before  the  commence- 
ment of  this  Act,  regard  being  had  to  the  amount  of  salary  then  paid,  but  without 
taking  into  account  any  number  of  years  added  to  the  officer's  service  on  account  of 
abolition  of  office  or  for  facilitating  the  organisation  of  the  department,  shall  be  paid 
by  the  prison  authority  of  the  prison  in  which  the  officer  to  whom  such  annuity  or 
allowance  is  granted  was  serving  at  the  date  of  the  commencement  of  this  Act,  out 
of  rates  whidi  at  or  immediately  before  the  commencement  of  this  Act  were  applic- 
able to  the  payment  of  the  salary  of  such  officer,  and  the  residue  shall  be  paid  out 
of  moneys  provided  by  Parliament. 

The  following  statutes  were  also  referred  to  :  5  &  6  Vict.  c.  98, 
8.  30  (which  was  in  force  when  Col.  Colvill  was  appointed 
governor) ;  4  &  5  Will.  4,  c.  24 ;  22  Vict.  c.  26,  ss.  2,  4;  28  &  29 
Vict.  c.  126  (The  Prisons  Act,  1865),  ss.  15,  73,  74,  79;  34  &  35 
Vict.  c.  36;  35  &  36  Vict.  c.  83;  39  &  40  Vict.  c.  73;  41  &  42 
Vict.  c.  63. 

Cur.  adv.  vult. 

May  11. — LiNDLET,  L.J. — The  facts  are  all  set  oat  in  the 
special  case,  and  therefore  it  is  only  necessary  for  me  to  state  the 
point  which  we  have  to  decide.  The  question  is  whether  the 
justices  of  Middlesex  are  bound  to  discharge  out  of  the  county 
rates  that  portion  of  the  annuity  granted  to  Col.  Colvill  which 
the  Commissioners  of  the  Treasury  have  charged  upon  them,  or 
any  part  of  such  portion.  The  facts  relating  to  Col.  Colvill 
wiU  be  found  stated  in  paragraphs  6,  7,  8,  and  9,  of  the  special 
case.  The  first  statute  to  which  it  is  necessary  to  refer  is  the 
Prisons  Act,  1877  (40  &  41  Vict.  c.  21),  s.  36.  We  have  all  felt 
great  difficulty  in  interpreting  that  section,  for  the  words  which 
are  introduced  by  way  of  parenthesis  make  it  extremely  obscure. 
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Reo.        The  section  mast  be  constrned  with  reference  to  the  provisions 

J'-  of  the  Superannuation  Act^  1859  (22  Vict.  c.  26)^  and  that  Act 

OF  MiDDLBSEz.  oiust  bo  constmed  with  reference  to  4  &  5  Will.  4,  c.  24.     There 

is  a  series  of  statutes  dealing  with  allowances^  superannaatioUj 

^^^'  compensation^  and  pensions^  and  there  appears  to  be  a  tendency 
Prigons  Art  ^  class  the  Yarioos  matters  dealt  with  in  different  classes^  and  to 
1S77— Super-  call  them  by  different  names.  The  statutes  distinguish  between 
armuaitoji.  superannuation  and  allowance  and  compensation.  In  4  &  5 
Will.  4,  c.  24^  the  word  ^'  compensation  '*  is  nsed,  and  it  applies 
to  offices  which  are  abolished  or  reduced  in  value^  and  in  the 
same  statute  we  also  find  the  following  expressions^  ^'  pensions/' 
"allowance,"  ''superannuation/'  ''superannuation  allowance  or 
compensation/'  and  "retired  allowance."  Looking  at  4  &  5 
Will.  4,  c.  24,  alone,  it  seems  to  me  that  the  three  words,  "  com- 
pensation," "  superannuation,"  and  "  allowance,"  are  used  to 
denote  different  things,  and  that  the  word  "allowance"  is 
applied  mainly  to  unusual  superannuation  allowances.  It  is 
important  to  ascertain  and  appreciate  the  distinction  between  the 
various  words  used.  I  now  come  to  sect.  36  of  the  Prisons  Act, 
1877  (40  &  41  Vict.  c.  21).  Col.  Colvill  is  clearly  not  within  the 
first  clause  of  that  section,  for  he  was  under  sixty  years  of  age, 
and  had  not  become  incapable,  from  confirmed  sickness,  age,  or 
infirmity,  or  injury  received  in  the  execution  of  his  duty,  of 
exercising  his  office  in  person ;  this  clause  applies  to  an  annuity 
by  way  of  superannuation  allowance,  that  is  to  say,  a  retiring 
allowance,  which  may  be  granted  in  the  cases  specified.  The 
second  clause,  I  think,  does  apply  here.  It  is  nrged  that  Col. 
Colvill  is  not  within  it,  because  the  expression  is,  "  if  any  officer 
is  retired,"  and  it  is  said  that  this  does  not  apply  to  him,  because 
his  retirement  was  voluntary ;  but  I  think  he  is  in  the  position 
of  an  officer  who  is  "  retired,"  for  he  was  allowed  to  retire,  and 
I  am  of  opinion  that  this  comes  within  the  clause,  and  that  the 
words  do  not  refer  exclusively  to  compulsory  retirement.  This 
second  clause  goes  back  to  the  Superannuation  Act,  1859,  for  it 
provides  in  substance  that  the  officers  of  the  prisons  referred  to 
shall  be  dealt  with  as  provided  by  the  Superannuation  Act.  If 
sect.  36  of  the  Act  of  1877  had  stopped  there,  it  would  have 
come  to  this,  that  an  officer  such  as  Col.  Colvill  would  be  entitled 
to  be  paid  by  the  Treasury  out  of  the  public  funds  (not  out  of 
the  rates)  such  sum  as  might  be  awarded  under  the  Super- 
annuation Act,  1859.  Sect.  2  of  the  Superannuation  Act  relates 
to  the  ordinary  rate  of  allowance,  and  this  depends  on  the  period 
of  service.  Sect.  4  provides  for  the  mode  of  computing  the 
amount  of  superannuation  in  certain  cases  there  mentioned ;  I 
refer  to  it  in  order  to  show  the  scheme  on  which  the  Act  is 
based.  This  scheme  is  that,  when  an  additional  allowance  is 
intended  to  be  made^  a  certain  number  of  years  is  to  be  added  to 
the  nnmber  of  years  which  the  officer  who  is  to  receive  the 
allowance  has  served,  and  he  is  to  be  treated  as  if  he  had  served 
more  years  than  he  has  in  fact  served,  and  the  scale  applicable  to 
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Buch  longer  period  of  service  la  to  be  applied.     Sect.  7  is  the        R». 
important  section^  for  it  would  have  governed  the  present  case  if  ^p^  jotticks 
sect.  36  of  the  Act  of  1877  had  stopped  at  the  end  of  the  second  of  Middlbskx. 

clanse.     The  first  half  of  sect.  7  of  the  Act  of  1859  seems  to        

show  that,  in  theory  at  leasts  the  Treasury  could  grant  what  they  ^^^' 
liked,  without  having  regard  to  any  definite  scale ;  but,  in  my  Priicms  Act, 
opinion,  the  last  part  of  that  section  shows  that  it  was  con-  1877— 5wpef- 
templated  that  the  Treasury  would  have  regard  to  the  period  of  «»"«"''^"- 
service,  and  would  apply  as  a  standard  the  scale  referred  to  in 
sect.  2.  In  theory  the  Treasury  might  make  an  arbitrary  grant, 
without  regard  to  scale,  but  that  was  not  the  mode  of  proceeding 
contemplated.  I  think  we  ought  not  to  assume  that  the  Treasury 
would  exercise  their  powers  arbitrarily,  but  ought  to  attribute  to 
them  the  intention  of  proceeding  upon  the  lines  sketched  out  for 
them  by  the  Act  of  Parliament.  I  now  come  to  the  last  cla.use 
of  sect.  36  of  the  Prisons  Act,  1877.  The  whole  difficulty  in  the 
present  case  arises  from  the  words  '^  without  taking  into  account 
any  number  of  years  added  to  the  officer's  service  on  account  of 
abolition  of  omce  or  for  fie^ilitating  the  organisation  of  the 
department.^'  These  words  cannot  apply  to  the  case  of  an  officer 
who  is  only  entitled  to  a  superannuation  allowance  under  the  first 
clause  of  the  section ;  they  can  only  apply  to  the  case  of  a  person 
who  is  entitled  to  compensation  as  distinguished  from  super- 
annuation allowance.  There  is  therefore  this  difficulty,  that  in 
order  to  give  effect  to  these  words,  it  becomes  necessary  to 
extend  the  meaning  of  the  expression  '^superannuation  allow- 
ance or  gratuity''  so  as  to  include  compensation,  or  we  must 
deprive  the  words  of  the  effect  which  it  was  intended  they 
should  have,  and  defeat  the  purpose  for  which  they  were  intro- 
duced into  the  Act.  We  cannot  interpret  the  words  with  strict 
accuracy.  Mr.  Wright,  in  his  able  argument,  suggested  that  the 
words  might  have  been  inserted  to  meet  such  a  case  as  this  :  A 
governor  of  a  prison  has  served  his  full  time,  and  is  more  than 
sixty  years  old,  but  does  not  wish  to  retire,  although,  if  he  did 
retire,  he  would  be  entitled  to  a  superannuation  allowance  under 
the  first  clause  of  the  section;  the  prison  authority,  however, 
considers  it  desirable  for  the  purpose  of  facilitating  the  re- 
organisation of  the  department  that  he  should  retire  and  receive 
compensation.  It  is  said  that  the  words  in  question  were  put  in 
to  meet  such  a  case  as  that.  I  do  not  say  the  words  would  not 
meet  such  a  case,  but  I  can  see  no  reason  for  confining  them  to 
such  a  case.  The  section  is  extremely  obscure,  but  I  think  the 
true  explanation  is  that,  by  a  blunder  in  drafting,  the  expression 
''  superannuation  allowance,"  in  the  early  part  of  the  last  clause, 
is  used  as  excluding  compensation,  but  later,  in  the  same  clause, 
has  been  inserted  upon  the  supposition  that  '^  compensation  "  has 
been  included  in  '' superannuation  allowance."  On  any  other 
explanation  I  cannot  understand  the  section.  The  difficulty  is 
that  the  words  would  cease  to  be  applicable  if  the  Treasury  were 
to  adopt   an  arbitrary  mode  of  granting   compensation   under 

VOL.  XV.  A  A 
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Bn.         sect.  7  of  the  Snperannnation  Act^  1 859 ;  bat  I  assame  that  the 

The  JnsnoEs  ^®^^T^  ^^^  *®^  ^  accordance  with  the  intention  of  the  Legis- 

or  MiDDLUBz.  lature^  and^  in  granting  compenBation^  will  base  their  calculation 

upon  past  services.    If  they  do  this,  the  difficulty  is  got  over. 

^f^  I  am,  therefore,  of  opinion  that  the  judgment  appealed  from  was 
Prisons  Act,  ^g^^9  ^^^^  ought  to  be  affirmed.  The  Master  of  the  Bolls  wishes 
iS77^Stper^  me  to  State  that  he  concurs  in  this  view. 

aiMitta/toff.  BowBN,  L.J. — ^I  have  also  bestowed  much  time  and  reflection 
upon  the  construction  of  the  36th  section  of  the  Prisons  Act, 
1877.  It  is  an  obscure  enactment,  and  difficult  to  construe,  and, 
in  my  opinion,  we  cannot  arrive  at  a  conclusion  either  one  way  or 
the  other  in  the  present  case  without  doing  violence  to  the  words 
of  the  section  and  also  of  the  Superannuation  Act,  1859.  I  do 
not  feel  justified  in  expressing  dissent  from  the  view  taken  by 
the  Queen's  Bench  Division  and  by  the  Master  of  the  Rolls  and 
Lindley,  L. J.,  but  I  still  feel  much  doubt  and  difficulty. 

Judgment  affirmed. 
Solicitor  for  prosecution.  The  Solicits  to  the  Treasury. 
Solicitors  for  defendants,  Nicholson  and  Herbert. 


COURT   OP   APPEAL. 

March  17,  April  20,  and  June  21,  22,  1888. 

(Before  Bbxtt,  M.R.,  Bowen  and  Fbt,  L.JJ.) 

Abbath  v.  The  Nobth-Eastebn  Railway  Company,  (a) 

Malicious  prosecution^-'Burden  of  proof. 

In  a/n  action  for  malicious  prosecution  the  burden  of  proof  as  to 
want  ofreasonahle  and  probable  cause  lies  on  the  plaintiff,  and  if 
in  order  to  show  absence  of  reasonable  and  probable  cav^e  it  is 
necessary  to  establish  any  minor  propositions,  the  burden  of 
proving  each  of  such  propositions  also  lies  on  the  plaintiff. 

In  an  action  for  malicious  prosecution  it  was  proved  that  the 
plaintiff  had  been  charged  by  the  defenda/nts  with  conspiracy  to 
defraud,  had  been  committed  for  trial  by  the  magistrates,  tried 
at  the  assizes,  and  acquitted. 

The  judge  asked  the  jwry  to  find  whether  the  defenda/nts  had  taken 
reasonable  care  to  inform  themselves  of  the  true  staJte  of  the 

(a)  Reported  by  Duhlof  Hul  and  P.  B.  HuroHnis,  Esqn.,  Barristen-at-Law. 
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ecbse  before  taking  proceedings,  and  wliether  the    defendants      Abrath 
honestly  believed  the  case  they  laid  before  the  magistrates ,  and  iTiHjiJ™^, 
he  told  the  jury  that  the  burden  of  proof  was  on  the  plaintiff,  Eastbrk  Rail- 
The  jury  answered  both  questions  in  the  affirmative,  a/nd  the  wat  Company. 
judge  thereupon  ruled  that  there  was  no  absence  of  reasonable       7^ 

and  probable  cause,  and  directed  a  verdict  for  the  defendants,  1 

Held  {reversing  the  judgment  of  Orove  and  Lopes,  JJ.),  that  the    MaHdotu 
direction  was  correct,  and  the    defendants    were    entitled   to  ^^'^^^^7' 
judgment.  proof. 

THIS  was  an  action  for  malicious  prosecution  tried  before 
Cave^  J.^  and  a  jury  at  the  Durham  Summer  Assizes^  1882. 

The  following  were  the  material  facts  :  On  the  lOfch  day  of 
September^  1880,  a  collision  occurred  at  Ferry  Bridge  Station,  on 
the  defendants'  line,  and  one  McMann  alleged  that  he  had 
thereby  sustained  severe  injuries.  He  was  attended  by  the 
plaintiff  Abrath,  who  practised  as  a  surgeon,  and  subsequently 
an  action  was  brought  by  McMann  against  the  defendants  to 
recover  compensation  for  the  injuries  sustained. 

The  trial  came  on  for  hearing  at  the  Northumberland  Summer 
Assizes,  and  was  settled  on  the  defendants  paying  725Z.  damages 
and  3002.  costs. 

Some  time  after  the  settlement  certain  information  was  given 
to  Mr.  Bayne,  a  medical  man  in  the  employ  of  the  defendants,  by 
detectives  employed  to  watch  the  plaintiff.  Thereupon  an  appli- 
cation was  made  to  the  directors  that  the  statements  of  certain 
witnesses  should  be  taken  by  Mr.  Dix,  the  solicitor  to  the  defen- 
dant company.  The  dii*ectors  granted  the  application,  and  gave 
instructions  for  the  statements  to  be  taken.  Upon  the  statements 
being  submitted  to  them,  the  directors  ordered  that  the  opinion 
of  counsel  should  be  obtained.  Counsel  having  advised  that 
there  was  good  ground  for  taking  criminal  proceedings  against 
McMann  and  Abrath  on  a  charge  of  conspiracy  with  intent  to 
defraud  the  company,  an  information  was  accordingly  laid  before 
justices  on  the  7th  of  November,  and  the  plaintiff  was  committed 
for  trial.  He  was  tried  in  January,  1 882,  and  acquitted.  Where- 
upon the  present  action  for  malicious  prosecution  was  brought. 

The  plaintiff  called  certain  witnesses,  who  proved  that  the 
injuries  to  McMann  were  real  and  not  feigned.  The  statements 
of  these  witnesses  had  not  been  taken  by  the  defendants  .bi&fore 
they  laid  the  information  before  the  magistrates. 

It  was  also  shown  that  the  persons  on  whose  statemetits  the 
directors  had  ordered  the  prosecution  to  be  instituted  against  the 
plaintiff  were  of  bad  character,  and  one  of  them  had  been  con- 
victed several  times.  The  defendants  did  not  dispute  that  the 
plaintiff  was  innocent  of  the  conspiracy,  but  they  contended  that 
they  were  justified  in  instituting  the  prosecution  upon  the  faith  of 
the  statements  laid  before  the  directors. 

Cave,  J.,  left  the  following  questions  to  the  jury  : 

1 .  Did  the  defendants  take  reasonable  care  to  inform  themselves 

A  A  2 
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ABR4TH     of  the  tnie  state  of  tlie  case  7    2.  Did  they  honestly  believe  the 
-,^  ^'         case  which  they  laid  before   the   magistrates  ?     3.  Were  the 
Eastkrit  Rau.- dof ^di^^^^s  actuated  by  any  indirect  motive  in  preferring  the 
WAT  CoMFAHT.  chargo  ? 

^rrr  The  learned  Judge  directed  the  jury  that  as  to  the  first  two 

!       questions  it  was  for  the  plaintiff  to  proye  that  the  defendants  did 

MaUdous    not  take  reasonable  care  to  inform  themselves  of  the  true  state  of 
^"^R^^T  the  case,  and  that  they  did  not  honestly  believe  the  case  which 
proof,       they  laid  before  the  justices. 

The  jury  answered  the  first  two  questions  in  the  affirmative, 
but  did  not  answer  the  third.  Cave^  J.^  upon  these  findings  held 
that  the  defendants  had  reasonable  and  probable  cause  for  insti- 
tuting the  prosecution,  and  gave  judgment  for  the  defendants. 

A  rule  nisi  for  a  new  trial  having  been  obtained  by  the  plaintiff 
on  the  ground  of  misdirection  ana  of  the  verdict  being  against 
the  weight  of  the  evidence, 

March  17,  1883.— Sir  F.  Herschell  (S.G.),  Digby  Seymour, 
Q.C.  (with  them  Oainsford  Bruce  and  J,  L,  Walton)  showed 
cause. 

Sir  JSarddnge  Oiffard,  Q.C.  and  McClymont  in  support  of  the 
rule. 

The  following  authorities  were  cited  during  the  argument : 
{Johnson  v.  Emerson,  25  L.  T.  Bep.  N.  S.  337 ;  L.  Rep.  6  Ex. 
829  ;  Edwards  v.  The  Midland  Railway  Company,  43  L.  T.  Bep. 
N.  S.  694;  6  Q.  B.  Div.  287;  Walker  v.  The  South^Eastem 
Bailivay  Company,  23  L.  T.  Bep.  N.  S.  14 ;  L.  Bep.  5  C.  P.  60 ; 
Tv/mer  v.  Ambler,  10  Q.  B.  Div.  252 ;  Lister  v.  Ferryman,  23 
L.  T.  Bep.  N.  S.  269 ;  L.  Bep.  4  H.  of  L.  521 ;  Mitchell  v. 
Jenkins,  5  B.  &  Ad.  588 ;  McPherson  v.  Daniels,  10  B.  &  C.  263 ; 
Sutton  V.  Sadler,  3  0.  B.  N.  S.  87  ;  Waring  v.  Waring,  6  Moore 
P.  0.  341 ;  Rex  v.  Butler,  Buss.  &  By.  61.) 

April  20. — Geovb,  J. — This  was  a  rule  obtained  by  the  plain- 
tiff calling  upon  the  defendants  to  show  cause  why  the  verdict 
and  judgment  entered  at  the  trial  should  not  be  set  aside  and  a 
new  trial  had,  on  the  ground  of  misdirection  and  of  the  verdict 
being  against  the  weight  of  evidence.  The  action  was  for 
malicious  prosecution,  and  was  brought  under  the  following 
circumstances : — On  the  10th  day  of  September,  1880,  a  collision 
occurred  on  the  defendants'  railway,  and  one  McMann,  a 
passenger,  alleged  that  he  had  sustained  injuries  in  consequence. 
Thereupon  McMann  brought  an  action  against  the  defendants  to 
recover  compensation  for  the  injuries  which  he  alleged  he  had 
sustained,  and  upon  the  action  coming  on  for  trial,  at  the  New- 
castle Summer  Assizes,  1881,  a  settlement  was  agreed  to  by 
which  McMann  was  to  receive  a  large  sum  by  way  of  damages. 
Shortly  afberwards  certain  information  was  forwarded  to  the 
company  which  induced  them  to  make  inquiries  concerning 
McMann  and  the  present  plaintiff.  Those  inquiries  resulted  in 
an  information  being  laid  on  the  defendants'  behalf  before 
justices  charging   McMann  and   Dr.  Abrath   with    conspiring 
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together  to  defraud  the  company.     The  justices  committed  the      Abbath 
plainti£f  for  trials  and  he  was  accordingly  tried  at  the  Durham  _     *:* 
Winter  Assizes^  1882,  and  acquitted,  and  thereupon  this  action  EABreHKR™L- 
was  brought.     The  jury  found  a  verdict  for  the  defendants,  and  wat  Gompamt. 
the  plaintiff  having  obtained  a  rule  nisi  for  a  new  trial  on  the        TTTZ 

ground  of  misdirection,  and  that  the  verdict    was  against  the        I 

weight  of  evidence,  the  case  came  on  for  argument  before  my  Malicious 
brother  Lopes  and  myself.  The  misdirection  alleged  consisted  ^']d^***"7" 
in  this  :  That  the  learned  judge  told  the  jury  that  it  was  for  the  ^proof. 
plaintiff  to  prove  that  the  defendants  did  not  take  reasonable 
and  proper  care  to  inform  themselves  of  the  true  state  of  the 
case,  and  that  they  did  not  honestly  believe  the  case  which  they 
laid  before  the  magistrates.  The  point  raised  appears  to  be  a 
new  one.  There  can  be  no  doubt  that  with  respect  to  the 
issues  in  a  cause  the  onus  of  proof  lies  upon  the  plaintiff.  It 
was  argued  on  behalf  of  the  plaintiff  that  the  question  whether 
the  defendants  used  reasonable  care  in  making  inquiries  before 
the  prosecution  was  undertaken  was  not  an  issue  in  the  cause. 
It  was  what  may  be  called  a  subordinate  fact  which  the  judge 
asks  the  jury  to  determine,  in  order  to  inform  his  own  mind  in 
regard  to  the  question  which  it  is  for  him  to  decide.  In  Pantoyl 
V.  Williams  (2  Q.  B,  160)  it  was  laid  down,  and  the  principle  of 
that  decision  has  been  followed  in  many  cases,  and  upheld  in  the 
House  of  Lords  in  Lister  v.  Ferryman  (23  L.  T.  Rep.  N.  S. 
269;  L.  Hep.  4  H.  of  L.  521),  that  it  is  for  the  judge  to  decide 
whether  or  not  there  was  reasonable  and  probable  cause,  though 
the  jury  should  be  asked  to  find  every  fact  in  dispute  which  may 
assist  him,  or  which  he  may  consider  necessary  in  order  to 
determine  that  question.  There  may  perhaps  be  uncontradicted 
facts  other  than  those  left  to  the  jury,  and  the  judge  no  doubt 
may  take  those  uncontradicted  facts  into  consideration,  but  it 
was  contended  for  the  plaintiff  that,  where  the  defendant  under- 
takes to  bring  forward  facts  for  the  purpose  of  satisfying  not  the 
jury,  but  the  judge,  that  there  was  reasonable  and  probable 
cause  for  prosecuting,  the  onus  of  proving  those  facts  is  upon 
the  person  who  brings  them  forward.  I  am  of  opinion 
that  this  is  a  right  view  of  the  law.  The  existence  of 
those  facts  is  within  the  knowledge  of  the  defendants  only, 
and  they  alone  can  tell  whether  they  took  the  necessary  care 
and  had  an  honest  belief.  It  is  impossible  for  the  plaintiff  to 
know  what  course  the  defendants  took  to  satisfy  themselves,  or 
by  what  means  they  did  satisfy  themselves  of  the  probable  truth 
of  the  information  conveyed  to  them  upon  which  they  determined 
to  prosecute.  I  therefore  think  that  the  general  rule  of  law 
should  be  followed  here,  viz.,  that  the  onus  rests  upon  the  partv 
who  for  his  own  purposes  asserts  facts  to  the  truth  of  which 
he  pledges  himself.  It  is  singular  that  there  is  no  authority 
expressly  in  point  on  the  subject.  Sutton  v.  Sadler  (3  C.  B.  N.  S. 
87)  was  cited  in  argument,  but  little  light  is  thrown  upon  the 
matter  by  that  case,  as  the  facts  were  entirely  different.     Where 
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Abrath      the  defendant  brings  forward  evidence  on  a  question  wticli  the 

T     N  i^^S^  ^^  ^^  decide^  I  think  the  onus  lies  upon  him.     In  this  case 

Eastern  Rail-  ^he  directors,  upon  receiving  certain  information,   employed   a 

WAT  CoMPANT.  soUcltor  aud  some  detectives  to  see  certain  persons  and  take  their 

-"TTT       statements ;  what  these  men  did  and  knew  was  known  only  to 

.*       the  defendants.     I  will  now  call  attention  to  the  summing-up  of 

Maiicious     the   learned  judge.     He   says :  ^'  It  is  thought  desirable  that, 
^Burd^^'^T  whenever  there  is  reasonable  and  probable  cause,  no  matter  what 
proof,       the    motive   might   be,  the   prosecutor   should    be    protected. 
So  again,  a  man  may  not  have  reasonable  and  probable  cause,  but 
he  may  honestly  think  he  has.     There  again  our  law  says  that  he 
ought  to  be  protected,  because  it  is  for  the  advancement  of  justice 
that  inquiries  should  be  made  into  crime  whenever  there  is  reason- 
able and  probable  ground  for  making  inquiry,  or  when  in  the 
absence  of  reasonable  and  probable  ground  a  man  acts  honestly  and 
bond  fide :  in  neither  of  those  cases  is  the  man  liable  to  an  action.'^ 
The  learned  judge  does  not  separate  the  question  of  malice  from 
that  of  reasonable  and  probable  cause.     The  matter  is  put  as  if 
the  negative  of  honest  belief  were  malice.     The  correctness  of 
this  is  a  nice  question  not  necessary  to  be  considered.     A  little 
further  on  the  judge  says  that  the  first  question  for  the  jury  will 
be,   "  Did  they  (the  defendants)  take  reasonable  care   to  inform 
themselves  of  the  true  facts  of  the  case  ?''  and  adds,  ^'It  lies  on  the 
plaintifiF  to  prove  that  the  railway  company  did  not  take  reasonable 
care  to  inform  themselves."  The  onus  is  put  distinctly  on  the  plain- 
tiff to  negative  that  the  defendants  did  not  take  reasonable  care  to 
inform  themselves.     The  difficulty,  almost  impossibility,  of  the 
plaintiff  so  doing  is  such  as  to  point  to  its  not  being  the  law* 
The  learned  judge  continues,  '^  If  you  are  not  satisfied  whether 
they  did  or  not,  inasmuch  as  the  plaintiff  is  bound  to  satisfy  you 
that  they  did  not,  the  railway  company  would  be  entitled  to  your 
verdict  on  that  point."     Further  on  the  learned  judge  leaves  the 
question  whether  the  defendants  had  an  honest  belief  in  the  case 
which  they  laid  before  the  magistrates ;  and,  lastly,  whether  the 
defendants  were  actuated  by  malice.     Nothing  could  be  more 
emphatic  than  the  way  in  which  the  onus  is  put :  ^'The  plaintiff 
must  satisfy  the  jury  that  the  defendants  did  not  take  reasonable 
care  to  inform  themselves  of  the  facts,  otherwise  the  jury  must 
find  for  the  defendants."     At  the  end  of  the  summing-up  the 
following  questions  were  left  to  the  jury  in  the  words  of  the 
learned  judge  thus  :  First,  did  the  defendants  take  reasonable 
care   to  inform    themselves   of  the   true    state    of   the    case  ? 
Secondly,  did  they  honestly  believe  the  facts  which  they  laid 
before  the  magistrates  ?    If  both  questions  are  answered  in  the 
affirmative,  that  they  did  take  reasonable  care,  and  they  honestly 
believed  the  case  which  they  laid  before  the  magistrates,  that 
is  a  verdict  for  the  defendants,  because  please  bear  in  mind  that 
it  is  for  the  plaintiff  to  prove  that  they  ^d  not.     Then,  if  either 
question  is  answered  in  the  negative — that  is,  if  the  defendants 
did  not  take  reasonable  care,  or  if  they  did  not  honestly  believe 
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ihe.oase  whioli  thej  laid  bofore  the  magistrates — tlien  you  must      Abrath 
ask  yourself  this  further  question^  were  the  defendants  actuated  theNorth- 
by  any  indirect  motive  in  preferring  this  charge  ?    If  they  were  EUnvRN  Rail- 
not,  then  again  your  verdict  must  be  for  the  defendants.     If  they  wat  Oompamt. 
were,  then  you  must  find  your  verdict  for  the  plaintiff,  and  then       ^^ 

in  that  case  you  must  ask  yourselves  what  damages  you  give.        '. 

The  jury  found,  first,  that  the  defendants  had  taken  reasonable  Malicious 
care  to  inform  themselves  of  the  true  state  of  the  case ;  and,  ^^lli^T 
secondly,  that  the  defendants  honestly  believed  the  case  which  proof, 
they  laid  before  the  magistrates.  The  jury  did  not  answer  the 
third  question  as  to  motive.  The  learned  judge  held  that  these 
findings  amounted  to  a  verdict  for  the  defendants,  and  gave 
judgment  for  the  defendants.  Under  these  circumstances  I 
think  we  cannot  avoid  sending  the  case  for  a  new  trial.  There  is 
no  finding  as  to  motive,  but  the  jury  find  facts,  from  which  the 
judge  infers  reasonable  and  probable  cause,  upon  an  express 
direction  from  the  judge  that  they  are  to  find  those  facts  unless 
the  plaintiff  satisfies  them  to  the  contrary.  I  have  had  some 
doubt  whether  or  not  we  could  act  under  Order  XL.,  r.  10,  in 
order  to  save  the  expense  of  a  new  trial,  but  have  come  to  the 
conclusion  that  we  cannot.  I  should  be  anxious  to  avail  myself 
of  that  extremely  useful  provision,  and  should  do  so  if  I  thought 
the  question  of  onus  was  only  indirectly  mentioned  in  the 
summing-up.  Mr.  Wharton,  one  of  the  directors  of  the  defen- 
dants'  company,  was  called  and  gave  evidence,  but  Mr.  Dix,  the 
company's  solicitor,  who  had  acted  in  the  matter,  and  Mr.  Rayne, 
a  medical  man,  who  was  one  of  the  company's  advisers,  although 
challenged  and  in  court,  were  not  called  by  the  dJefendants. 
The  jury  might  have  thought  more  of  their  not  being  called  if  the 
onus  had  been  placed  upon  the  defendants.  Their  statements, 
as  made  before  the  magistrates,  and  as  made  previously,  were 
assumed  to  be  the  same,  but  such  was  not  the  case.  The  dis- 
crepancy was  not  so  essential  if  the  onus  was  on  the  plaintiff,  and 
it  was  not  a  mere  matter  with  practically  no  influence  on  the 
verdict.  The  way  in  which  the  case  was  left  to  the  jury  may 
well  have  occasioned  a  miscarriage.  If  the  jury  had  answered 
the  first  question  in  the  negative  the  judge  would  have  found 
absence  of  reasonable  and  probable  cause,  and  from  this  finding 
the  jury  might  have  inferred  malice. 

Lopes,  J. — I  have  considered  what  our  judgment  ought  to  be 
with  my  learned  brother,  and  I  entirely  concur  in  the  judgment 
which  he  has  delivered. 

The  defendants  appealed  from  the  decision  of  the  Divisional 
Court,  and  the  plaintiff  appealed  from  the  judgment  of  Cave,  J., 
at  the  trial.  Tne  case  was  heard  in  the  Court  of  Appeal  on  the 
20th,  2Ist,  and  22nd  June,  1888. 

Sir  F.  Herschell  (S.G.)  and  Digby  Seymour^  Q.O.  {Gainaford 
Bruce  and  /.  L.  Walton  with  them)  for  the  defendants. — The  case 
was  rightly  left  to  the  jury,  and  the  summing  up  was  correct. 
On  the  findings  the  defendants  were  entitled  to  judgment,  and 
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Abblath      there  is  no  ground  for  directing  a  new  trial.     In  an  action  for 

ThbNobth-   malicious  prosecution  it  lies  upon  the  plaintiff  to  prove  malice  and 

EAiTBRir  Rm.-  ^^^  absence  of  reasonable  and  probable  cause^  and  if  in  order 

WAT  GoMPANT.  to  mako  out  either  proposition  it  is  necessary  to  prove  any  other 

isdaT       ^^^^'  ^^^  burden  of  proof  as  to  that  also  lies  on  the  plaintiff.     The 

'       plaintiff  here,  in  order  to  establish  his  case,  had  to  prove  absence 

MaUciouM    of  reasonable  care  and  absence  of  honest  belief^  and  the  findings 

^^Bndm^oF  ^^  ^^®  J^^'y  ^^  answer  to  the  first  and  second  questions  left  to 
^^r^,  them  show  that  he  failed  to  prove  either.  The  rule,  on  the  ground 
that  the  verdict  was  agaiust  evidence,  was  discharged  by  the 
Divisional  Court,  and  it  follows  that  the  defendants  are  entitled 
to  judgment.  It  was  unnecessary  for  the  jury  to  answer  the 
third  question ;  their  answer  to  the  second  negatives  malice. 

Sir  H.  Oiffard,  Q.C.  and  McOlymont  for  the  plaintiff. — ^It  is  true 
that  in  the  first  instance  it  lay  upon  the  plaintiff  to  show  absence 
of  reasonable  and  probable  cause,  but  here  facts  were  shown 
which  ought  to  have  prevented  the  prosecution,  or,  at  least,  which 
were  strong  enough  to  shift  the  burden  of  proof,  and  make 
it  incumbent  on  the  defendants  to  show  that,  notwithstanding 
these  facts,  they  had  good  reason  for  prosecuting  the  plaintiff.  If 
an  innocent  man  is  prosecuted,  and  the  circumstances  on  which 
the  prosecution  was  founded  were  equally  consistent  with  guilt 
or  innocence,  that  of  itself  is  prima  facie  evidence  of  absence  of 
reasonable  and  probable  cause.  Here  the  facts  as  to  the  inquiries 
made  by  the  defendants  were  exclusively  within  their  own  know- 
ledge, and  therefore  it  lay  upon  the  defendants  to  show  how  those 
facte  stood. 

The  following  authorities  were  referred  to  in  the  course  of  the 
argument:  (1  Greenleaf  on  Evidence,  par.  78;  Mitchell  v.  Jenkins, 
5  B.  &  Ad.  588  ;  Walker  y.  The  South-Eastern  Railway  Company, 
23  L.  T.  Rep.  N.  S.  14 ;  L.  Rep.  5  C.  P.  640 ;  Johnson  v.  Emerson, 
25  L.  T.  Rep.  N.  S.  337  j  L.  Rep.  6  Ex.  329 ;  UcPherson  v.  Daniels, 
10  B.  &  C.  263 ;  Edwards  v.  The  Midland  Railway  Company,  43 
L.  T.  Rep.  N.  S.  694 ;  6  Q.  B.  Div.  287 ;  Turner  v.  Ambler,  10 
Q.  B.  252 ;  Sutton  v.  Sadler,  3  0.  B.  N.  S.  87;  26  L.  J.  284, 
0.  P. ;  Pickup  V.  The  Thames  and  Mersey  Marine  Insurance  Com'- 
pany,  39  L.  T.  Rep.  N.  S.  341 ;  3  Q.  B.  Div.  594 ;  Lister  v.  Perry  - 
man,  23  L.  T.  Rep.  N.  S.  269  ;  L.  Rep.  4  H.  of  L.  521 ;  Waring 
V.  Waring,  6  Moore  P.  C.  341 ;  Rex  v.  Butler,  Russ.  &  Ry.  61 ; 
1  Phillips  on  Evidence,  556  (10th  edit.) ;  Rex  v.  Turner,  5  M.  & 
S.  206 ;  Willans  v.  Taylor,  6  Ring.  183 ;  affirmed  2  B.  A  Ad. 
845.) 

The  Court  did  not  call  for  a  reply. 

Brett,  M.R. — In  this  case  the  plaintiff  sues  for  malicious  pro- 
secution, and  it  is  necessary  to  consider  what  he  was  prosecuted 
for.  It  was  for  conspiracy  to  cheat  and  defraud  the  North- 
Eastern  Railway  Company,  and  the  conspiracy  was  alleged  to 
have  been  entered  into  between  the  plaintiff  and  a  person  named 
McMann.  The  points  which  it  is  necessary  for  tne  plaintiff  to 
substantiate  in  order  to  make  out  his  case  are  not  in  doubt ;  the 
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question  as  to  this  has  often  been  decided^  and  the  mle  is  well      Abratb 
established.     It  is    not  enough  to   show   that  the  plaintiff  is  »p,„xT* 
innocent  of  the  charge  made  against  him.     He  must  show  that  eastbun  Rail- 
the  prosecution  was  instituted  without  reasonable  and  probable  wax  Compakt. 
cause,  and  with  a  malicious  intention  in  the  mind  of  the  defendant        ^TT^ 

— ^not  a  mere  intention   to   carry  the  law    into    effect,   but    a        [ 

malicious  intention  to  injure  the  plaintiff.  It  has  been  decided  Malicious 
that  the  burden  of  proving  all  these  facts  is  on  the  plaintiff  3  the  ^^^^^T 
burden  of  proving  each  proposition  is  on  the  plaintiff.  The  proof, 
difficulty  is  to  be  clear  in  explaining  a  case  of  this  kind  to  a  jury, 
and  I  must  say  that  I  envy  the  clearness  of  the  summing-up  of 
Cave,  J.,  in  the  present  case.  In  order  to  succeed,  the  plaintiff 
must  make  out  three  propositions,  and  if  he  fails  in  establishing 
any  one  of  these  he  fails  in  establishing  his  final  proposition.  It 
is  admitted  that  the  burden  of  proof  of  the  whole  case  is  on  the 
plaintiff,  and  that  the  burden  of  proving  each  of  the  major  pro« 
positions  lies  upon  him  ;  but  it  is  said  that  if  a  minor  proposition 
is  raised,  which  must  be  proved  in  order  to  establish  one  of  the 
major  propositions,  the  burden  of  proof  as  to  this  is  not  on  the 
plaintiff.  But  it  seems  to  me  that,  where  a  claim  or  defence 
consists  of  several  necessary  parts,  the  burden  of  proof  as  to 
each  of  those  necessary  parts  lies  on  the  party  on  whom  the 
burden  of  proving  the  whole  lies.  The  burden  of  proof  is  on  the 
plaintiff  in  an  action  for  malicious  prosecution,  to  show  absence 
of  reasonable  and  probable  cause ;  and  if  in  order  to  show  this  it 
is  necessary  to  decide  certain  minor  questions,  the  burden  of 

f  roving  each  point  that  has  to  be  established  is  on  the  plaintiff, 
n  order  to  show  absence  of  reasonable  and  probable  cause  for 
instituting  a  prosecution,  I  cannot  doubt  that  the  plaintiff  is 
bound  to  give  some  evidence  of  the  circumstances  connected  with 
the  prosecution,  and  I  differ  from  the  suggestion  that  it  is 
enough  to  show  that  the  plaintiff  is  innocent  of  the  offence  with 
which  he  was  charged,  and  that  in  the  end  there  was  shown  to 
be  no  substautial  ground  for  bringing  the  charge  against  him. 
I  think  that,  without  some  further  evidence  than  this,  the  judge 
could  not  properly  be  asked  to  say  that  there  was  absence  of 
reasonable  and  probable  cause.  There  must  be  evidence  of  the 
facts  and  the  circumstances  under  which  the  prosecution  weus 
instituted.  In  the  present  case  there  was  evidence  of  the 
circumstances  under  which  the  prosecution  was  instituted, 
and  these  facts  being  in  evidence,  there  arose  another 
question  of  fact  which  it  was  necessary  to  decide,  in  order  to 
enable  the  judge  to  give  an  opinion  as  to  whether  there  was 
absence  of  reasonable  and  probable  cause ;  that  question  was, 
whether  the  defendants  had  taken  reasonable  care  to  inform 
themselves  of  the  true  state  of  the  case  before  commencing  pro- 
ceedings against  the  plaintiff.  It  was  proved  that  certain  state- 
ments relating  to  the  case  had  been  laid  before  those  who 
instituted  the  prosecution,  and,  if  no  one  had  raised  the  point 
whether  reasonable  care  had  been  taken  by  the  defendants  to 
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Abbath      inform  themselves  of  the  trae  state  of  the  case^  it  would  have 

TheNobth    ^®®^    assumed    that    reasonable   care  had    been    taken.     Bat, 

Eabtern  Rail-  o^    ^^^    other     hand,    if    they    had    received  the    statements 

WAT  GoMPANT.  carelosslj,    and    did    not    take    reasonable    care    to    inform 

issiT       themselves  as  to  whether  those  statements  were  well-founded  or 

[       not,  it  is  clear  that  they  would  be  liable.     Therefore,  there  is  a 

Malicious     question  of   fact  which    must    necessarily    be    determined,    in 
^^lI^rJenoF  ^^^^^  ^  enable  the  judge  to  give  an  opinion  as  to  the  law ;  it 
pivoj:        becomes  necessary  to  determine  this  point,  whether  reasonable 
care  had  in  fact  been  taken.     The  question  whether  reasonable 
care  had  been  taken  or  not  is  not  a  mere  question  as  to  the 
evidence  to  prove  a  fact ;  it  is  a  question  whicn  has  itself  to  be 
decided  by  the  evidence,  and  it  forms  a  necessary  part  of  the 
question   as  to  reasonable    and   probable  cause.      If   there    is 
a  want  of  reasonable  care,   there  must  be   absence  of  reason- 
able  and  probable  cause.      I  have  not    succeeded    in   finding 
any  satisfactory  definition;  but    perhaps  it   may  be    described 
as    '^a  fundamental  fact,''    that  is,   a    fact    which  has   to    be 
alleged    and  proved,     not  merely  a    fact  which  is    itself  evi- 
dence of  something  that  has  to  be  alleged  and  proved.     The 
burden  of  proof  of    want    of   reasonable    care     lies    on    the 
plaintiff,  because  that  question  is  a  necessary  part  of  the  larger 
question  as  to  want  of  reasonable  and  probable  cause.    It  follows, 
therefore,  that  if  the  judge's  direction  amounted  only  to  telling 
the  jury  that  it  was  a  necessary  part  of  the  case  that  the  ques- 
tion as  to  reasonable  care  should  be  decided,  and  then  telling 
them  that  the  burden  of  proof  as  to  that  proposition  lay  on  the 
plaintiff,  it  would  be  a  right  direction.     I  think  that  what  Cave, 
J.,  told  the  jury  in  the  present  case  comes  in  substance  to  that, 
and  therefore  was  a  right  direction.     Then  this  reduces  it  to  the 
question  whether  the  learned  judge  so  expressed  himself  that 
the  jury  must  have  so  understood  him.     I  think  that  in  that 
sense  there  was  no  misdirection.     This,  however,  does  not  seem 
to  be  the  view  adopted  by  the  learned  judges  who  heard  the  case 
in  the  Divisional  Court,  for  in  delivering  judgment  Grove,  J., 
said :  "  The  misdirection   alleged  consisted  in    this,    that    the 
learned  judge  told  the  jury  that  it  was  for  the  plaintiff  to  prove 
that  the  defendants  did  not  take  reasonable  and  proper  care  to 
inform  themselves  of  the  true  state  of  the  case,  and  that  they 
did  not  honestly  believe  the   case  which  they  laid  before  the 
magistrates."     Then  how  is  this  dealt  with  7     He  says :  '^  It  was 
contended  for  the  plaintiff  that  when  the  defendant  undertakes 
to  bring  forward  facts  for  the  purpose  of  satisfying,  not  the  jury, 
but  the  judge,  that  there  was  reasonable  and  probable  cause  for 
prosecuting,  the  onus  of  proving  those  facts  is  upon  the  person 
who  brings  them  forward.     I  am  of  opinion  that  this  is  a  right 
view  of  the  law."     I  agree  that,  if  a  person  gives  evidence  of  a 
particular  fact,  the  burden  of  proof  lies  upon  him  to  show  that 
that  fact  is  true ;  but  if  the  passage  I  have  just  quoted  means 
that  the  onus  of  showing  the  existence  of  reasonable  and  pro- 
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bablo  cause  lies  upon  the  defendant^  I  disagree  with  it.     Then      Abraih 
further  on  in  the  judgment  Grove,  J.,  seems  to  base  his  opinion   -.     jj^*  ^ 
on  the  suggestion  that  the  faots  to  be  proved  are  all  within  the  eastern  HaiL- 
exclusive  knowledge  of  the  defendants.     This  judgment  leaves  way  company. 
my  mind  in  doubt  as  to  the  true  ground  of  the  decision.     It  is        .TIT 

contended  that,  if  the  plaintiff   gives  evidence    which,    if  not        .' 

answeredj  ought  to  lead  the  jury  to  the  conclusion  that  the  Malidous 
defendant  made  no  reasonable  inquiry,  and  if  the  defendant  '^  n'^j^'^T" 
gives  no  evidence  in  answer,  the  verdict  ought  to  be  for  the  plain-  ^proof. 
tiff;  that  I  agree  is  true.  Then  it  is  said  that  if  the  defendant 
gives  evidence  of  facts  it  lies  on  him  to  satisfy  the  jury  that  those 
facts  really  exist ;  I  agree  also  that  this  is  true.  But  the  fallacy 
lies  in  saying  that,  if  the  plaintiff  gives  ^nmd/aae  evidence^  the 
burden  of  proof  is  shifted  on  to  the  defendants  as  to  the  question 
itself.  If  that  is  the  ground  of  the  decision,  I  do  not  agree  with 
it.  I  think  the  rule  may  be  stated  in  this  way  :  If  the  plaintiff 
gives  prima  facie  evidence,  which  standing  alone  and  uncontra- 
dicted would  entitle  him  to  sacceed,  and  if  the  defendant  gives 
evidence  in  contradiction  of  the  plaintiff's  evidence,  or  proves 
other  facts,  then  the  jury  are  to  consider  the  question,  taking  all 
the  facts,  which  are  the  evidence  on  which  the  case  is  to  be  deter- 
mined, into  consideration,  and  if  they  are  satisfied  as  to  the 
question  which  they  have  to  determine,  that  the  plaintiff  has 
made  out  his  case,  they  ought  to  find  for  the  plaintiff;  but  if,  on 
consideration  of  all  the  facts,  they  are  clear  that  the  plaintiff^s 
case  is  negatived,  they  ought  to  find  for  the  defendant.  If,  how- 
ever, on  all  the  facts  the  jury  are  in  doubt  as  to  which  way  the 
question  ought  to  be  answered,  it  will  come  back  to  this,  that 
the  burden  of  proof  is  on  the  plaintiff,  and  if  the  defendant,  by 
proof  of  additional  facts,  has  brought  the  minds  of  the  jury  to 
a  state  of  doubt,  the  plaintiff  has  failed  to  establish  his  case.  In 
summing-up  the  case  to  the  jury.  Cave,  J.,  said,  speaking  of  the 
question  whether  the  defendants  took  reasonable  care  to  inform 
themselves  as  to  the  true  facts  of  the  case  :  '^  With  regard  to 
this  question,  you  must  bear  in  mind  that  it  lies  on  the  plaintiff' 
to  prove  that  the  railway  company  did  not  take  reasonable  care 
to  inform  themselves.  The  meaning  of  that  is,  if  you  are  not 
satisfied  whether  they  did  or  not,  inasmuch  as  the  plaintiff  is 
bound  to  satisfy  you  that  they  did  not,  the  railway  company 
would  be  entitled  to  your  verdict  on  that  point.''  He  does  not 
tell  them  that  the  burden  of  proof  is  on  the  plaintiff  as  to  each 
particular  fact  which  is  in  evidence ;  he  says  in  effect :  ^'  Take  the 
evidence  which  is  before  you,  and  answer  the  question ;  if  your 
minds  are  made  up  one  way  or  the  other  there  is  no  difficulty, 
but  if  yon  are  in  doubt  as  to  how  the  question  ought  to  be 
answered  on  the  evidence  before  you,  find  for  the  defendants, 
because  the  plaintiff  will  have  failed  to  satisfy  you  as  to  the  point 
on  which  the  burden  of  proof  lies  on  him.''  It  is  said  that  the 
expression  "  burden  of  proof "  might  be  improved  upon,  but  it 
is  a  form  which  has  been  used  often,  and  is  known  to  juries ;   as 
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Abbatb      it  is  ezplainecl  by  judges  they  nnderstand  it,  and  if  it  were  changed 
T:  the  change  might  pnzzle  them.     In  my  opinion,  there  is  no  mis- 

Eaiisbh  Rail-  direction  unless  the  jadge  told  the  jury  something  that  is  wrong ; 

watCoxpaht  mere  non-direction  is  not  misdirection;  it  must  be  shown  that 
ism"       ^^^  j^^o  *ol<l  *^®  j^^  something  which  was  wrong,  or  that  he 

1       told  them  what  would  make  them   think  he  meant  something 

MaUehuB     which  is  not  law.     I  think  the  direction  in  the  present  case  was 

^""^j^Jj^T  an  exact  and  proper  direction  on  this  question.  Then,  on  the 
^roof.  cross  appeal  by  the  plaintiff  from  the  judgment  of  Cave,  J.,  it  is 
said  that,  although  the  defendants  may  haye  taken  reasonable 
care  to  ioioTm  themselyes  of  the  facts,  still  there  was  not  reason- 
able and  probable  cause  for  taking  criminal  proceedings,  and  the 
learned  judge  came  to  a  wrong  decision  on  this  question.  Now, 
I  do  not  wish  to  say  anything  against  the  plaintiff.  He  was 
acquitted,  and  the  jury  emphatically  expressed  their  opinion  that 
he  was  innocent,  and  I  do  not  desire  in  any  way  to  derogate  from 
the  strong  opinion  of  the  jury.  But  he  was  not  satisfied  with 
having  his  character  cleared  in  this  way,  so  he  brought  this  action, 
in  which  it  is  not  enough  for  him  to  show  that  he  was  innocent, 
but,  in  order  to  succeed,  he  must  show  absence  of  reasonable  and 
probable  cause,  and  the  existence  of  malice  on  the  part  of  the 
defendants.  The  judge,  having  the  answer  of  the  jury  as  to  the 
defendants  having  taken  reasonable  care,  would  consider  what 
the  facts  were  before  the  prosecution  was  commenced  in  considering 
the  question  of  reasonable  and  probable  cause.  I  am  of  opinion, 
on  consideration  of  the  evidence  given  at  the  trial,  that  the  fact 
found  by  the  jury,  that  reasonable  care  was  taken,  together  with 
the  other  facts  which  were  proved  in  evidence,  show  clearly  that 
there  was  reasonable  and  probable  cause.  For  these  reasons  I 
am  of  opinion  that  the  defendants'  appeal  from  the  order  of  the 
Divisional  Court  ought  to  be  allowed  and  the  plaintiff's  appeal 
from  the  judgment  of  Cave,  J.,  dismissed. 

BowEN,  L.J. — I  agree  with  the  judgment  of  the  Master  of  the 
Rolls.  This  is  a  case  in  which  it  is  not  difficult  to  come  to  a 
correct  conclusion  as  to  what  the  law  is,  but  the  expression  of 
the  law  is  always  difficult  in  a  case  of  this  kind.  It  is  an 
important  case,  and  the  judgment  of  the  Divisional  Court  is 
contrary  to  ours,  and  we  have  heard  an  able  and  ingenious 
argument  here;  I  think,  therefore,  I  ought  to  state  my  view. 
The  action  was  brought  for  malicious  prosecution,  and  in  such 
an  action  the  plaintiff  has  to  prove,  first,  that  he  is  innocent  of 
the  charge  brought  against  him,  and  has  been  pronounced 
innocent  by  the  tribunal  before  which  that  charge  was  investi- 
gated; secondly,  he  must  prove  what  is  compendiously  called 
want  of  reasonable  and  probable  cause  for  bringing  the  charge 
against  him,  or,  in  other  words,  he  must  prove  circumstances 
which  are  inconsistent  in  the  eyes  of  the  judge  before  whom  the 
action  is  tried  with  the  existence  of  reasonable  and  probable 
cause;  and,  thirdly,  he  must  prove  that  the  proceedings  were 
initiated  in  a  malicious  spirit,  that  is,  from  an  improper  motive. 
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If  any  step  is  necessary  in  order  to  prove  any  one  of  these  three      Abrath 

propositions,  the  burden  of  proof  as  to  that  step  is  on  the  plaintiflF,   -,     north- 

because  no  chain  is  stronger  than  its  weakest  link.     I  think  the  ea^sternRail- 

whole  fallacy  of  the  argument  on  behalf  of  the  plaintiff  in  this  way  Company. 

case  lies  in  a  misconception  of  what  Cave,  J.,  said  at  the  trial,  and        777^ 

in  a  misconception  of  the  sense  in  which  he  made  use  of  the        . 

expression  ''burden  of  proof.'^     Wherever  there  is  an  action      MaUdoua 

being  tried  some  one  has  to  go  on  with  it ;  generally  the  plaintiff  ^^^^^^S 

begins;  if  he  proves  nothing  he  fails,  and  if  he  proves  lus  case,       ^roof, 

and  the  other  side  prove  nothing  in  answer  to  it,  they  fail.     The 

test  is,  if  no  evidence  were  given,  or  rather,  if  no  more  evidence 

were  given  in  addition  to  what  has  already  been  proved,  which 

side  would  win  ?     But  the  onus  of  proof  does  not  rest  for  ever  on 

the  shoulders  of  the  party  on  whom  it  is  cast  in  the  first  instance. 

When  he  gives  evidence  which  rebuts  the  evidence  given  against 

him  he  shifts  the  burden,  and  it  rests  on  his  opponent.     The 

question  as  to  onus  of  proof  is  only  a  mode  of  deciding  who  is 

to  go  further,  not  how  much  further  he  has  to  go.     It  is  not  a 

rule  by  which  the  jury  are  enabled  to  decide  as  to  the  value 

of  conflicting  evidence;  directly  a  conflict  of  evidence  arises 

there  ceases  to  be  any   question  as  to  burden  of  proof.     As 

causes  are  tried  the  term  onus  of  proof  may  be  used  in  more 

ways  than  one.     Sometimes  it  is  left  to  the  jury  generally  to  find 

for  the  plaintiff  or  the  defendantj  and  in  such  a  case  it  is  essential 

that  the  judge  should  tell  the  jury  on  whom  the  burden  of  proof 

rests  and  when  it  shifts,      oometimes  issues  are  left  to  the 

jury;  then  the  jury  should  be  told  on  whom  the  burden  of  proof 

lies  as  to  each  issue.     Often  the  burden  of  proof  is  shifted  by 

Presumptions  of  law,  and  this  has  to  be  explained  to  the  jury, 
here  is  also  another  way  of  conducting  a  trial,  which  is  by 
asking  certain  definite  questions  of  the  jury.  If  a  confiict  of 
evidence  arises  as  to  these  questions,  it  is  unnecessary  to  direct 
the  jury  as  to  onus  of  proof,  unless,  indeed,  presumptions  of  law 
have  to  be  considered,  such,  for  instance,  as  the  presumption  of 
consideration  for  a  bill  of  exchange,  or  for  a  deed.  If  the  judge 
asks  the  jury  a  plain  question^  such  as  whether  they  believe  a 
particular  witness,  it  is  unnecessary  to  give  them  any  explanation 
as  to  onus  of  proof,  for  the  answer  can  only  be  yes  or  no.  If  the 
jury  cannot  decide  such  a  question,  the  burden  rests  on  the  judge 
of  saying  which  party  is  entitled  to  the  verdict.  I  do  not  forget 
that  there  are  canons  of  evidence  which  are  useful  to  a  judge  in 
commenting  on  evidence  and  rules  for  determining  the  weight  of 
conflicting  testimony,  but  they  are  not  the  same  thing  as  onus  of 
proof.  In  an  action  for  malicious  prosecution  it  is  for  the 
plaintiff  to  show  that  the  circumstances  were  such  that  there  was 
no  reasonable  and  probable  cause.  In  one  sense  it  may  be  said 
that  this  is  the  assertion  of  a  negative,  and  it  has  been  contended 
that,  when  it  comes  to  the  question  of  establishing  a  negative 
proposition,  the  onus  of  proof  is  shifted.  But  if  the  assertion  of 
a  negative  is  essential  to  the  plaintiff's  case^  the  burden  of  proof 
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Abbath      is  still  on  the  plaintiff.     The  terms  negative  and  affirmative  are 

The  North-  ^^^^^^e,  not  absolute.     In  dealing  with  a  qaestion  of  negligence. 

Eastern  Rail-  the  proposition  to    be   made  out  may  be  either  negative  or 

WAT  CoMPANT.  affirmative.     Where  a  person  asserts  affirmatively  that  a  certain 

^^        state  of  facts  is  present  or  absent,  or  that  a  particular  thing  is 

'        insufficient  for  a  particular  purpose,  that  is  a  positive  averment. 

Malicious  and  must  be  proved  positively.  It  is  said  that  there  is  an 
^'^D^denoT'  ^^^^P^^^^  where  the  facts  are  peculiarly  within  the  knowledge  of 
pi-oof.  the  opposite  party,  but  Sir  Hardinge  Gifiard  does  not  go  so  far 
as  to  say  that  this  is  always  so,  and  I  think  the  general  propo- 
sition cannot  be  maintained.  The  game  law  cases,  which  have 
been  referred  to,  such  as  B.  v.  Turner  (5  M.  &  S.  206),  are 
peculiar,  and  rest  on  their  own  grounds.  I  think  in  the  present 
case  the  language  used  by  Cave,  J.,  at  the  trial  has  been  mis- 
understood. We  must  consider  how  a  case  like  this  can  be  tried, 
and  what  mode  be  selected.  A  case  may  be  tried  in  this  way. 
The  judge  may  leave  it  to  the  jury  to  find  a  general  verdict, 
telling  them  that  if  they  find  the  disputed  facts  in  favour  of  the 
plaintiff  or  the  defendant,  his  opinion  as  to  reasonable  and 
probable  cause  will  differ  according  to  their  finding,  and 
telling  them  what  in  each  alternative  his  view  will  be, 
and  on  that  leaving  it  to  them  to  find  their  verdict.  That 
method  can  be  adopted  in  very  simple  cases,  but  it  is 
obvious  that  in  complicated  cases  it  would  be  attended 
with  great  difficulty.  A  habit,  therefore,  exists  of  adopting 
a  different  course  where  the  case  is  complicated.  The  judge  may 
tell  the  jury  what  the  questions  are  which  he  wishes  them  to 
decide,  and  may  tell  them  what  their  effect  upon  the  verdict  will 
be,  leaving  it  to  the  jury  to  answer  the  particular  questions  and 
then  find  a  general  verdict.  That  is  how  Cave,  J.,  has  dealt  with 
the  present  case.  There  is  a  third  way  of  dealing  with  these 
cases,  which  is  to  put  specific  questions  to  the  jury  and  give 
judgment  on  their  findings  j  that  differs  only  slightly  from  the 
second  method  to  which  I  have  referred,  which  has  been  adopted 
in  the  present  case.  If  the  judge  adopts  this  second  method  of 
dealing  with  the  case,  it  is  obvious  that  he  is  not  required  to 
explain  the  question  as  to  onus  of  proof  to  the  jury  to  the  same 
extent  as  he  would  be  if  he  were  only  asking  them  to  find  a 
verdict  generally  on  the  case.  In  answering  specific  questions, 
as  to  which  a  conflict  of  testimony  exists,  they  do  not  require  any 
direction  as  to  where  the  onus  of  proof  lies,  provided  the  alterna- 
tive is  left  open  to  them  to  say  they  do  not  think  the  materials 
before  them  sufficient  to  enable  them  to  answer  any  particular 
question.  Still,  the  judge  would  probably  in  such  a  case  let  the 
jury  know  the  result  of  what  they  were  doing,  and,  in  order  to 
do  so,  would  explain  the  law.  I  do  not  think  what  Cave,  J.,  did 
in  the  present  case  amounted  to  more  than  that.  When  he 
addressed  the  jury  the  whole  case  was  before  them.  The 
question  as  to  reasonable  and  probable  cause  depended  on  the 
materials  in  possession  of  the  defendants  when  the  prosecution 
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was  institated^  and  also  upon  the  care  with  which  those  materials      Abrath 
had  been  collected  and  considered.     There  might  be  two  views   ^    J^- 
as  to  those  materials.     One  might  say  that  they  were  obvionsly  eastorn  rSl- 
not  to  be  relied  apon^  or  that   they  were  to  be  relied  upon  way  Company. 
according  to  the  view  one   might  take  of  the  facts,  and  the        TTT 
burden  of  proof  as  to  the  care  with  which  the  inquiry  was  made        _! 
would  be  shifted  according  to  this  view.    If  the  materials  were     MaKd&us 
clearly  untrustworthy,  this  would  be  a  reason  for  throwing  upon  ^^^l^^T 
the  defendants  the  burden  of  showing    that   they  had  taken       \roo/ 
reasonable  care  but  had  been  misled ;  but,  if  the  materials  were 
obviously  trustworthy,   the  defendants   would   primd  facie  be 
justified  in  acting  upon  them.     The  view  put  forward  for  the 
plaintiff  seems  to  be  that,  as  a  matter  of  law.  Cave,  J.,  ought  to 
have  assumed  the  former  state  of  facts,  viz. :  that  the  materials 
were  worthless,  and  ought  to  have  directed  the  jury  to  consider 
whether  the  defendants  had  so  conducted  themselves  as  to  be 
relieved  from  the  onus  cast  upon  them  from  having  acted  upon 
worthless  materials.     I  think  that  would  have  been  a  blunder, 
for  the  worth  of  the  materials  was,  to  some  extent,  a  question 
of  fact.    I  think  Cave,  J.,  would  have  been  wrong  if  he  had 
divided  into  two  parts  the  questions  of  &ct,  assuming  that  one- 
half  must  necessanly  be  decided  one  way,  and  telling  the  jury  the 
burden  of  proof  was  shifted  as  to  the  other.    He  put  the  two 
together,  and  left  to  the  juiv  a  question  covering  the  whole 
matter  in  controversy,  namely,   wnether  the  defendants  took 
reasonable  care  to  inform  themselves  as  to  the  true  state  of  the 
case,  at  the  same  time  telling  the  jury  that  it   lay  upon  the 
plaintiff  to  prove  that  the  defendants  did  not  take  reasonable 
care  so  to  inform  themselves ;  this  means  that,  unless  the  jury 
were  satisfied  that  the  defendants  had  not  taken  reasonable  care, 
the  defendants  would  be  entitled  to  the  verdict.     I  think  that 
direction  was  correct.    The  learned  judge  did  not  tell  the  jury 
that  they  ought  to  approach  the  inquiry  in  a  state  of  hostility  to 
the  plaintiff's  evidence,  but  was  only  informing  them  that  the 
result  ought  to  be  that,  unless  they  answered  the  questions  left 
to   them  in  favour  of  the  plaintiff,  there  should  be  a  general 
verdict  for  the  defendants.     It  was  contended  for  the  plaintiff 
that  the  onus  of  proof  lay  on  the  defendants,  because  the  plaintiff 
had  been  shown  to  be  innocent  of  the  charge  made  against  him, 
and  innocence  is  primd  fade  proof  of  absence  of  reasonable  and 
probable  cause.     I  do  not  agree  that  this  is  so.     I  think  it  is  not 
such  primd  fade  proof.     No  doubt  sometimes  it  looks  like  it, 
but  that  is  where  the  question  of  innocence  involves  other  facts, 
as  where  the  prosecutor  must  have  known  from  the  circumstances 
of  the  case,  or  with  reasonable  care  could  have  ascertained, 
whether  the  person  whom  he  accuses  is  guilty  or  innocent.     The 
whole  question  comes  back  to  this  :  Under  the  circumstances  of 
the  case,  who  is  putting  forward,  and  is  bound  to  prove,  the 
proposition  as  to  absence  of  reasonable   and  probable  cause  ? 
Clearly  the  plaintiff.     For  these  reasons  I  am  of  opinion  that 
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A^BAkTB      the  defendants'  appeal  from  the  decision  of  the  Divisional  Oonrt 
Tin  NoBTH-  o^S^^  ^0  be  allowed^  and  the  plaintiff's  appeal  from  the  judgment 
EastebnRail-  of  CavOj  J.,  dismissed. 

watCompant.      Fry,   L.J. — ^I  wiU   express  my    agreement   with   the   other 

188&       members  of  the  court  in  a  very  few  words.     It  is  said  on  behalf 

— '-       of  the  plaintiff  that  the  inquiry  as  to  whether  the  defendants  had 

Malicious    taken  reasonable  care  to  inform  themselves  of  the  true  facts  of 

^urden^qF  *^®  ^^*^®  ^^^  ^^  inquiry  with  regard  to  a  new  fact  without  which 

proof.        the  defendants  could  not  succeed ;  but^  on  the  evidence  for  the 

plaintiff  alone^  I  think  he  would  have  failed  to  make  out  his 

case^  and  the  burden  of  proving  new  facts  must  rest  on  the 

person  who  wants  them  proved^  in  order  to  establish  the  case 

which  he  is  bound  to  make  out.     In  the  present  case  that  person 

is  the  plaintiff.     I  agree  with  both  the  judgments  which  have 

been  delivered. 

Defendants'  appeal  allowed  j  plaintiJTs  appeal  dismissed. 
Solicitors    for  the  plaintiffs^  J".   Balfour  Allan,   for   W.    M. 
Skinner y  Sunderland. 

Solicitors  for  the  defendants,  Williamson,  Hill,  and  Oo.,  for 
George  8.  Oibb,  York. 


irelaiDr. 


QUEEN'S  BENCH  DIVISION. 
(Before  Lawson  and  Johnson,  JJ.) 

Dec.  1  and  8,  1883. 

Bbo.  V,  Pools,  (a) 

Refusal  to  set  aside  a  jtidgm^ent  inmurder^^VerUre  denovo^^Want 
of  proper  notice  of  intention  to  try  before  a  special  jury — Jury 
not  properly  summoned — The  Prevention  of  Orime  (Ireland) 
Act,  1882,  sect.  4. 

By  the  4tth  section  of  the  Prevention  of  Orime  {Ireland)  Act,  1882 
(45  ^  46  Vict.  c.  25),  it  is  provided  (1)  ''  Where  the  trial  of  a 
person  charged  with  a/n  indictable  offence  would  otherwise  have  been 

(a)  Reported  bj  Jomn  H.  SrAViunr,  Esq.,  Btrriiter-at-Law. 
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had  by  a  jury  before  some  cowrt,  not  being  a  court  of  general  or        Rbo. 
quarter  sessions,  the  Attorney -Oeneral  for  Ireland,  or  the  'person      p«qI- 

charged  may,  on  serving  the  prescribed  notice,  in  the  prescribed        ' 

manm^er,  require  that  the  jury  shall  consist  of  special  jurors,  and  the        1883. 
jv/ry  shall  consist  of  special  jurors  accordingly.     Where  more  per-  p^  ""^  ^^ 
sons  than  one  a/re  to  be  tried  together  on  the  same  charge,  and   Crimes  (Ire- 
notice  for  special  jurors  has  not  been  served  by  the  Attorney-    ^ond)  Act, 
Oeneral,  but  has  been  served  by  some  and  not  all  of  such  persons,  ^^^.'Z'^^*^ 
the  jury  shall  consist  entirely  of  special  jurors  or  not,  as  the  cou/rt        jury, 
may  direct.    Provided  that  a  trial  shall  not  be  impeached  on  any 
ground  connected  with  the  qualification  of  the  jurors  or  any  of 
them,    (2)  The  special  jurors  snail  be  taJcen  by  ballot  in  manner 
provided  by  the  19th  section  of  the  JuHes  Procedu/re  {Ireland)  Act, 
1876,  from  all  the  jurors  upon  the  panel  returned  by  the  sheriff  from 
the  special  jurors'  book,  (3)  A  county  mentioned  in  the  first  column 
of  the  second  schedule  to  this  Act,  and  a  county  of  a  city  or  town 
set  opposite  the  name  of  that  county  in  the  second  column  of  the 
said  schedule,  shall,  as  espects  special  jurors,  be  deemed  to  be 
contributory    counties;    and   the   special  ju/rors  of  each  of  two 
contributory  counties  shall  be  lawful  jurors  for  the  trial  of  any 
person  who  is  to  be  tried  by  special  jurors  in  either  of  such  con- 
iributory  counties ;  and  whenever  a  trial  requiring  special  jurors 
under  this  Act  is  about  to  take  place  in  any  one  of  two  contribu» 
tory  counties,  steps  shall  be  duly  taken  by  the  sheriff  of  each  of 
the  said  counties  for  returning  to  the  proper  officer  of  the  court 
in  which  such  trial  is  held  the  panel  of  the  special  jurors  of  his 
county,  and  the  special  jury  for  such  trial  shall  be  taken  by 
ballot  accordingly  from  all  the    jurors  upon  such  two  panels 
indiff'erently  ;    and  the  sheriff  of  each  of  the  said  contributory 
counties  shall  deliver  to  the  proper  officer  of  the  court  the  cards 
for  such  ballot,  and  the  ballot  shall  be  taken  in  manner  provided 
by  the  said  19th  section  of  the  Juries  Procedure  {Ireland)  Act, 
1876. 

Poole  was  indicted  at  the  commission  held  in  Oreen-street,  in  the 
city  of  Dublin,  in  the  month  of  November,  1883,  before  Mr,  Justice 
Murphy,  for  the  mu/rder  of  one  Kenny  in  the  city  of  Dublin  on 
the  ith  day  of  July,  1882.  Notice  under  the  Aith  section  of  the 
Prevention  of  Crime  {Ireland)  Act,  1882,  was  served  on  behalf 
of  the  Attomey^Oeneral  for  Ireland  on  Poole,  requiring  the  case 
to  be  tried  by  a  special  ju/ry.  Poole  was  tried  on  the  12th  and 
ISth  days  of  November,  1883,  before  a  special  jury  who  were 
discharged  without  agreeing  to  a  verdict. 

The  Crown,  without  serving  a  new  notice  for  a  special  ju/ry,  put 
Poole  upon  his  trial  a  second  time  at  the  same  commission  on  the 
19th  and  2Qth  days  of  November,  1883,  before  another  special 
jury  taken  from  those  summoned  for  the  former  trial,  and  he 
was  convicted.  On  motion  by  Poole  to  set  aside  the  verdict,  and 
to  avoid  the  judgment,  a/ndjfbr  a  venire  de  novo: 

Held,  that  it  was  not  necessary  for  the  Attorney -Oeneral  to  serve  a 
new  notice  for  a  special  jury  for  the  second  trial  at  the  same 

VOL.  IV.  B    B 
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Rto.  commissionj  and  that  there  had  not  been  a  mistrialj  and  thai 

Poole  Poole  was  pi'operly  convicted. 

TITOTION  on  betalf  of  J.  Poole  to  bring  up  the  record  in  his 

^f^'  ^^®  ^^  order  that  the  verdict  therein  had  might  be  set 

y^even/ton  of  BJBide,  and  that  the  judgment  therein  might  be  avoided^  and  that 
Crimes  {Ire-   a  vendre  de  novo  might  be  awarded,  for  that  the  alleged  trial  of 

1882*^  N^t'  e  ^^^  ^^^^  ^'  ^^^^®  ^^^  ^  mistrial,  inasmuch  as  he  was  tried  before 
jor  special  ^  j^ry  which  was  not  competent  to  try  him,  the  notice  prescribed 
jury.  by  the  Prevention  of  Crime  (Ireland)  Act  not  having  been  served 
on  the  prisoner,  and  the  number  of  special  jurors  prescribed  by 
the  said  Act  not  having  been  summoned,  returned,  and 
empanelled,  and  the  said  trial,  verdict,  and  judgment  being 
contrary  to  law. 

The  affidavit  upon  which  the  application  was  grounded  was 
sworn  on  the  1st  day  of  December,  1883,  by  the  solicitor  for  J. 
Poole,  and  was  as  follows  : 

That  J.  Poole  was  indicted  at  the  last  commiBBion  of  Oyer  and  Terminer,  held  in 
Green-street,  in  the  City  of  Dublin,  before  Mr.  Justice  Murphy,  for  the  murder  of 
J.  Kenny,  at  Seville-place,  in  the  City  of  Dublin,  on  the  4th  day  of  July,  1882. 
Notice  on  the  part  of  the  Attorney-General,  requiring  the  case  to  be  tried  by  a  special 
jury,  was  served,  under  the  Crimes  Act,  on  the  said  J.  Poole  on  the  4th  day  of 
October,  1888.  The  trial  of  the  said  J.  Poole  took  place  on  the  12th  and  13th  days  of 
November  before  a  special  jury,  and  resulted  in  a  disagreement  of  the  jury.  The 
Crown  having  announced  that  they  would  put  the  prisoner  on  trial  again  at  the  said 
Commission,  Mr.  Justice  Murphy  fixed  Monday,  the  19th  of  November,  for  the  second 
trial  of  the  said  J.  Poole.  No  new  notice  of  intention  to  have  the  said  second  trial  take 
place  before  a  special  jury  was  served  on  the  prisoner,  or  on  me.  The  second  trial  of 
the  prisoner  took  place  on  the  19th  and  20th  days  of  November,  1883.  On  that 
occasion  the  Clerk  of  the  Crown  was  proceeding  to  call  out  the  names  of  the  special 
jury  returned  on  the  sherifF's  panel  for  the  trial  of  the  prisoner,  when  Dr.  Webb,  Q.O., 
for  the  prisoner,  objected,  on  behalf  of  the  prisoner,  to  have  him  tried  by  a  special 
jury,  as  no  new  notice  of  intention  on  the  part  of  the  Crown  to  have  the  case  tried  by 
a  special  jury  had  been  served.  The  Attorney-General  submitted  that  no  such  new  notice 
was  necessary,  and  Mr.  Justice  Murphy  overruled  Dr.  Webb's  objection,  and  directed 
that  the  trial  should  proceed  before  the  special  jurors  summoned.  Dr.  Webb  called 
upon  the  learned  judge  to  reserve  the  point  for  further  consideration  of  the  Court 
for  Crown  Cases  Reserved,  which  he  declined  to  do ;  but  on  the  requisition  of  Dr. 
Webb,  he  directed  that  it  should  be  stated  on  the  record  that  no  new  notice  of  inten- 
tion to  have  the  case  tried  by  a  special  jury  was  served  on  the  prisoner,  or  on  me.  A 
special  jury  was  accordingly  sworn  for  the  trial  of  the  prisoner.  He  was  convicted, 
and  sentenced  to  be  hanged  on  the  18th  day  of  December.  I  say  that  of  the  special 
jurors  returned  on  the  sherifiTs  panel  for  the  trial  of  the  said  prisoner,  George  Phosniz 
died  on  the  17th  day  of  May,  1883,  and  George  Hampton  died  on  the  16th  day  of 
October,  1883,  and  I  refer  to  certificates  of  the  deaths  of  the  said  George  Phoanix  and 
George  Hampton,  and  I  say  that  William  Thompson,  another  of  the  special  jurors 
mentioned  in  the  said  panel,  died  on  the  16th  day  of  November,  1883,  at  Clare  Hall, 
Raheny.  I  say  that  William  Wardrop  appearing  on  the  said  panel  as  a  special  juror 
for  the  City  of  Dublin  is  the  same  William  Wardrop  named  on  the  said  panel  as  a 
special  juror  for  the  County  of  Dublin,  and  that  the  name  of  the  said  William 
Wardrop  thus  appears  in  duplicate  on  the  panel  of  special  jurors  returned  by  the 
sheriff  for  the  trial  of  the  prisoner,  and  is  included  in  and  counted  twice  in  the  200 
names  returned  on  the  special  jury  panel  for  the  trial  of  the  prisoner.  I  say  that  by 
reason  of  the  facts  aforesaid  200  special  jurors  were  not  summoned  for  the  trial  of  the 
prisoner. 

Webb,  Q.O.  (with  him  TeeUng  and  Mclnemey),  for  the  prisoner, 
moved  on  Saturday,  the  1st  day  of  December,  1883,  for  a  con- 
ditional order  for  a  certiorari,  bat  the  application  was  ordered  to 
stand  until  Monday,  the  3rd  day  of  December,  1883,  notice  of 
the  motion  to  be  served  in  the  meantime  on  the  Grown. 
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Dec.  8,  1883. — The  motion  was  this  day  renewed  on  notice  to        Rw>. 
the  Crown. — [Johnson,  J.: — This  application  is  for  a  certiorari  to       p  ^' 
bring  the  record  into  this  court.     Was  there  any  statement  on  ' 

the  record  of  this  point  having  been  made  below  and  overruled  ?        1888. 
The  Solicitor-General. — When  Mr.  Justice  Murphy  overruled  the  p    ~7 
point  he  acceded  to  Dr.   Webb's  request  to  have  the  matter   Critnes  (Ire- 
noted  in  the  Crown  Book.]     Webb,  Q.O. — It  is  from  the  Crown    iand)  Act, 
Book  that  the  record  is  made  up,  and  this  matter  is  therefore  ^^?  ^  Notice 
fully  before  the  court.     [Lawson,  J. — Your  contention  is  that,  if      ^^^ 
a  man  is  tried,  and  the  jury  disagrees,  he  could  not  be  put  on 
his  trial  next  day,  as  is  generally  the  case,  but  that  a  new  notice 
should  be  served,  and  that  the  trial  should  take  place  at  some 
future  period.]      That  is  my  contention,  and   I  think,  on  the 
authorities  and  on  principle  and  on  the  wording  of  the  Act,  that 
is  the  law.     This  new  jurisdiction  is  conferred  by  a  highly  penal 
statute.     It  is  conferred  by  the  4th  section  of  the  Prevention  of 
Crime  (Ireland)  Act,  1882,  which  provides  that  in  certain  cases 
the  Attorney- General  for  Ireland  or  the  person  charged  may,  on 
serving  the  prescribed  notice  in  the  prescribed  manner,  require 
that  the  jury  should  consist  entirely  of  special  jurors.     By  the 
35th  section  of  the  Act,  "  prescribed "  is  defined  to  mean  pre- 
scribed by  rules  to  be  made  by  the  Lord  Lieutenant  in  manner 
provided  by  the  Act.     The  rules  were  accordingly  made  on  the 
19th  day  of  July,  1882.     The  first  rule  provided  for  the  form  of 
the  notice  to  be  served  on  the  prisoner,  and  the  second   rule 
provided  that  the  notice  should  be  served  on  the  prisoner  ten 
days  before  the  trial.     In  Bell  v.  Nangle  (2  Ir.  L.  Rep.  296)  it 
was  decided  that,  where  an  order  for  a  special  jury  had  been 
obtained,  and  the  cause  had  been  tried  by  a  special  jury,  if  it 
came  to  be  tried  again,  owing  to  a  disagreement  or  other  cause, 
the  second  trial  would  take  place  before  a  common  jury  unless  a 
new  order  for  a  special  jury  were  obtained.     [Johnson,  J. — I 
thought  that  after  that  case  it  was  always  the  rule  to  apply  to  the 
Court  to  discharge  the  rule  for  the  special  jury  ?]     That  is  not  so, 
as  appears  by  the  case  of  Dowdall  v.  Kelly  (6  Ir.  Jur.  O.  S.  303). 
[Lawson,  J. — Of  course  this  argument  might  be  very  strong  if 
the  case  had  been  adjourned  to  another  commission,  but  here  it 
was  not,  and  that  seems  to  be  the  distinction.]     I  do  not  think 
BO,  though  there  is  no  doubt  that  distinction  in  principle  has  been 
applied  to   the  criminal   law  in   England  in   the  case  of   Rex 
{Wellesley)  v.  Derbishire  Q  Moo.  &  Rob.  307).     Once  a  jury  has 
been  discharged  it  is /tmcfxi^  officio.     The  privilege  conferred  by 
this  Act  is  not  only  conferred  upon  the  Crown,  but  also  upon  the 
prisoner.     The  2nd  and  3rd  sub-sections  of  the  4th  section  of  the 
Crimes  Act  provides  for  the  summoning  of  the  special  jury,  and 
that  the  jurors  shall  be  selected  by  ballot.     By  sub-clause  3  of 
rule  2  it  is  provided  that  there  shall  be  200  jurors  summoned  for 
the  trial  of  the  case.     [Lawson,  J. — Is  it  your  proposition  that, 
if  the  jury  disagree,  the  Attorney -General  could  not  exercise  his 
right  of  trying  the  prisoner  again  the  next  day  unless  before  a 
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Ri».        common  jury  ?]     That  is  what  it  comes  to,  unless  the  prisoner 
p  "•  served  a  notice  requiring  to  be  tried  by  a  special  jury,  and  then 

'      he  should  have  his  ten  days^  notice:   {Loveday's  case,  8  Coke's 

1883.        Rep.  656,  ed.  1826.)     If  the  principle  of  that  case  is  correct,  it 

p^  ~r        follows  that  none  of  the  jurors  who  served  upon  the  first  trial  can 

Crimes  (Ire-   scrvc  upon  the  socond,  and  therefore  there  would  not  have  been 

land)  Act,     200  jurors  summoned  for  that  trial.     It  further  appears  from  the 

^^^i^r" eciai^  affidavit  that  there  was  at  least  one  juror's  name  summoned  in 

iuri/.  duplicate,  and  that  there  were  some  dead  and  some  away.  In 
order  to  attract  the  jurisdiction  given  by  this  Act  the  necessary 
notices  must  be  served.  It  will  probably  be  objected  on  the  other 
side  that  this  is  a  very  technical  point,  but  I  have  a  right  to  rely 
on  the  most  technical  point :  {B.  v.  Loxdale,  1  Burr.  445 ;  fliwZ- 
8on  V.  Tooth,  3  Q.  B.  Div.  46 ;  Noseworthy  v.  The  Overseers  of 
Buchland'in-the-Moor,  L.  Rep.  9  C.  P.  233 ;  Howard  v.  Bodington, 
2  P.  Div.  203 ;  Vaux  v.  Vollans,  4  B.  &  Aid.  525.)  [Johnson, 
J. — ^You  have  a  right  to  rely  on  every  technicality,  but  the 
question  is.  Is  the  objection  good  ?]  I  do  not  know  whether  the 
Crown  will  raise  the  question  of  jurisdiction.  [Johnson,  J. — It 
is  a  question  whether  certiorari  is  the  proper  remedy.]  [Law- 
son,  J. — I  would  prefer  your  addressing  yourself  to  the  construc- 
tion of  the  statute.]  It  is  admitted  that  a  notice  must  be  served 
in  the  first  instance.  "  The  trial  '^  must  mean  every  trial  in 
which  the  man  is  actually  arraigned,  and  the  prisoner  must  have 
the  prescribed  number  of  jurors  at  such  trial  as  well  as  the  pre- 
scribed notice.  The  Act  must  be  read  in  favour  of  the  prisoner. 
The  prior  trials  go  for  nothing,  so  that,  apart  from  any  authority, 
the  words  of  the  statute  are  in  my  favour.  It  was  no  trial  but  a 
mistrial,  and  the  proper  thing  to  do  is  to  issue  a  venire  de  novo, 
which  this  court  has  jurisdiction  to  do.  It  is  clear  that  a  venire 
de  novo  lies  in  a  case  of  misdemeanour  {R,  v.  Mawhey,  6  Term. 
Rep.  619),  and  it  has  been  held  in  England  also  to  lie  in 
felony  {B.  v.  Murphy,  L.  Rep.  2  P.  C.  35).  We  submit  that  this 
verdict  is  bad,  for  there  was  no  prescribed  notice  for  that  trial, 
and  in  consequence  of  the  notice  not  having  been  served  there 
was  not  the  proper  number  of  jurors  summoned  for  that  trial. 
The  statute  being  penal  must  be  construed  strictly  for  the  Crown 
and  liberally  for  the  prisoner.  The  notice  served  was  for  the  first 
trial,  and  upon  the  termination  of  that  trial  the  jury  summoned 
was  functus  officio,  and  a  new  notice  must  have  been  served. 

The  Solicitor»Oeneral  (Naish)  and  McBerraott,  Q.C.,  for  the 
Crown,  opposed  the  motion. — Part  II.  of  the  Act  provides  for  the 
summoning  of  special  jurors,  and  by  sect.  4,  sub-sect.  1,  the 
Attorney-General  "may  require  that  the  jury  shall  consist  of 
special  jurors.^^  The  jurisdiction  of  the  judge  is  under  the 
commission  to  deliver  the  gaol,  and  it  is  his  duty,  if  there  is  a 
disagreement,  to  go  on  trying  the  prisoner  until  he  gets  a  verdict, 
and  that  duty  is  not  in  any  way  altered  by  this  Act.  The  only 
thing  the  Act  says  is  that,  if  the  prescribed  notice  is  served  by 
the  Crown,  the  jury  for  the  trial  of  the  case  shall  consist  of  special 
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jurors.     It  would  be  letting  in  tte  very  mischief  intended  to  be        ^^^ 
met  by  the  Act  if  it  was  held  that  the  words,  '^  shall  be  lawful       p^tM. 

jurors  for  the  trial  of  any  person,"  in  section  4,  sub-sect.  8,  must        

have  words  introduced  into  that  sub-section,  cutting  down  the        ISSS. 
rights  under  the  Act  to  the  first  abortive  trial.     Therefore    I  prt^jentumof 
would  contend   that,  upon  the  words  of  the  Act,  this  trial  was    cWmw  (/re- 
right.     There  is  no  authority  for  giving  the  limited  construction  J^S^"^'- 
to  the  Act  contended  for  by  the  prisoner.     The  proceedings  in    fanp^JS^ 
civil  cases  do  not  apply,  because  in  a  civil  case  there  must  be  a        jury, 
notice    of    trial;    but    that    is    not    so    in     criminal    cases. 
[Johnson,  J. — ^And'  in  civil  cases  it  is  the  notice  of  trial  that 
brings  the  case  into  court,  whereas  in  criminal  cases  it  is  the 
commission  under  the  Great  Seal  which  brings  it  in.]     Neither 
is  it  the  duty  of  a  judge  at  Nisi  Prius  to  retry  cases  in  which 
the  jury  disagree  until  he  gets  a  verdict.      If  a  civil  case  is 
directed  to  be  tried  by  a  special  jury  struck    under  the  old 
system,  and  they  disagree,  if  it  is  desired  to  try  it  by  a  special 
jury  again,  another  order  must  be  obtained.     If  there  was  any 
irregularity  in  the  panel,  as  suggested,  by  the  death  of  some  of 
those  summoned,  it  should  have  been  a  matter  of  challenge.     If 
my  construction  be  right  that  the  prisoner  was  tried  before  a 
proper  jury,  and  a  properly  constituted  jury,  the  case  referred  to 
of  R.  V.  Murphy   (L.  Rep.  2  P.  0.  35)  does  not  apply.     Once 
the  notice  was  served,  it  became  necessary  to  try  the  prisoner 
by  special  jurors,  and  once  the  panel  is  prepared,  it  has  all  the 
incidents  common  to  any  other  panel ;  and  therefore,  as  some  of 
the  ordinary  incidents  not  given  by  this  statute,  the  prisoner 
exercised  his  right  of  challenge,  and  the  Crown  exercised  their 
right  to  order  certain  of  those  summoned  to  stand  aside.  Another 
of  the  ordinary  incidents  is  that  the  prisoner  shall  be  tried  again 
and  again  until  there  is  a  verdict  by  the  panel  summoned  to  trv 
him.     In  the  case  of  Rex   (Wellesley)  v.  Derbishire  (1  Moo.  Sd 
Rob.  307)  the  proceedings  had  been  returned  into  the  Queen's 
Bench,  and  it  was  tried  as  an  ordinary  record  by  a  special  jury 
under  the  old  system,  and  was  of  course  conducted  on  the  rules 
of  civil  trials,  and  does  not  applv  to  this  case. 

Teelhig  in  reply. — The  right  of  the  prisoner  at  an  ordinary  com- 
mission is  to  be  tried  by  the  long  panel.  This  Act,  being  in 
derogation  of  the  common  law  right,  must  be  construed  strictly. 
In  order  to  take  away  the  common  law  right,  it  was  necessary 
that  the  prisoner  should  receive  ten  days'  notice  before  the 
special  jury  could  be  empanelled.  The  word  ''  trial "  is  satis- 
fied by  a  disagreement  as  well  as  by  a  verdict :  {Bowdall  v.  Kelly , 
6  Ir.  J.,  O.  S.  303.)  After  the  disagreement,  the  prisoner 
had  a  right  to  be  tried  by  the  ordinary  long  panel,  which  was 
then  in  court — ^it  being  an  ordinary  commission — ^and  the  special 
jury  was  discharged  by  the  disagreement.  If  the  contention 
of  the  Crown  is  right  that  once  a  notice  is  served,  the  case 
must  be  tried  by  special  jurors,  it  follows  that,  if  the  prisoner 
served  the  necessary   notice,  and  there  was  a  disagreement,  it 
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Rbo.        would  not  be  competent  to  him  to  say,    ^'I  have  changed  my 
PooLi       T^i^^j  and  would    prefer   to    be  tried  by   the  ordinary  panel/' 

*      If  the  notice  is  not  spent  by  a  disagreement,  then,  on  the  next 

]883.        trial,  there  would  not  be  200  jurors  summoned,  and,  if  there  were 

Prevention  of  *  i^^^ber  of  disagreements,   the  number    practically   available 

Crimes  {Ire-  might  be  diminished  very  much  below  the  200.     [Johnson,  J. — 

kmd)  Act,     That  argument  would  equally  apply  to  the  long  panel,  and  is  not 

^%-'a>ec^i^  this  merely  an  arrangement  by  which,  in  place  of  leaving  the 

jury.  number  to  be  summoned  to  the  discretion  of  the  sheriff,  the 
particular  number  is  specified  ?]  There  were  some  jurors  sum* 
moned  in  duplicate,  and  some  of  those  summoned  were  dead. 
[Johnson,  J. — Is  not  that  merely  a  matter  of  challenge  ?]  It 
would  not  be  a  personal  challenge.  It  is  open  to  us  now,  for  we 
can  show  outside  the  record  that  there  was  a  mistrial.  [Lawson, 
J. — This  question  is  not  open  to  you  at  all.] 

Lawson,  J. — I  am  very  glad  that,  instead  of  giving   a   con- 
ditional order,  as  asked  for  in  this  case,  we  directed  notice  to 
be  served   upon   the    Crown.     It  has  been  fully  argued  before 
us — and  I  must  say  that  the  result  of  the  argument  leaves  no 
doubt  in  my  mind — that  the  course  of  proceedings  which  took 
place  at  the  trial  was  perfectly  regular,  and  that  there  has  been 
no  mistrial.      I  give  to  this  statute   the  ordinary  construction, 
and,  under  the    4th    section   of  the   Act,  when  the  Attorney- 
General  makes  his  election  and  serves  his  notice,  the  jury  for 
the  trial  of  the  prisoner  must  consist  entirely  of  special  jurors ; 
and  if  the  Attorney-General  had  acted  upon  the  view  now  con- 
tended  for    by  the   prisoner's  counsel,  and  after  the  disagree- 
ment had  put  the  prisoner  on  his  trial  by  a  jury  selected  from 
the  long  panel  there  would  be  clearly  a  mistrial.     The  duty  of  a 
judge  under  the  commission  is  to  proceed  to  try  the  prisoner 
until  he  is  convicted  or  acquitted,  and,  so  long  as  there  is  not  a 
verdict,  the  judge  has  no  power  to  decline  performing  that  duty 
if  the  Crown  puts  the  prisoner  on  trial  a  second  time.     If  the 
contention  here  on  behaK  of  the  prisoner  were  right,  it  must 
come  to  this,  that  the  power  and  duty  of  a  judge  to  try  all  the 
cases  until  there  is  a  verdict  must  be  either  taken  away  impliedly 
by  this  Act  of  Parliament — which  could  hardly  be  contended  for, 
for,  if  a  new  notice  was  required,  the  case  could  not  be  tried  at 
that  commission — or  the  other  result  must  happen,  that  any  trial 
which    is   to   take   place   after   the  abortive  attempt  at  a  trial 
must  be  before  a  common  jury,  in  the  teeth  of  the  Act  of  Parlia- 
ment, which  states  that  it  must  be  by  special  jurors.     It  is  true, 
as  argued  by  the  counsel  for  the  prisoner,  that  the  word  "trial" 
is  sometimes  capable  of  being  satisfied  by  a  single  trial  in  which 
there  is  a  disagreement.    But  then  we  must  ask  ourselves  what  is 
the  meaning  of  the  word  "  trial "  in  this  Act  ?  and  the  Act  says : 
"  When  the  trial  of  a  person  charged  with  an  indictable  offence 
would  otherwise  have  been  had  by  a  jury  before  some  court  not 
being  a  court  of  general  or  quarter  sessions,  the  Attorney-General 
for  Ireland  or  the  person  charged  may,  on  serving  the  prescribed 
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notice  in  the  prescribed  manner^  require  that  tlie  jury  shall  consist        J^w* 
entirely  of  special  jurors,  and  the  jury  shall  consist  of  special       po^'i^ 

jurors  accordingly/^     What  was  contemplated  by  the  Legislature        ' 

was  that  all  the  ordinary  incidents  of  a  trial  should  attach  to  it.        18^* 
The  ordinary  incidents  of  a  trial  in  criminal  cases  are,  that  the  /y^^^^J^  ^f 
prisoner  is  entitled  to  have  the  case  disposed  of  and  to  force  it   Crime»  {Ir^ 
on  ;  and,  if  the  Crown  do  not  wish  to  proceed,  it  is  open  to  the    ^<awO  ^^, 
prisoner  to  call  on  the  Crown  to  proceed,  and  the  judge  must  call  ^^fyr~meckU^ 
on  the  Crown  to  say  why  they  should  not  go  on,  and,  except       jury. 
for  some  good  cause  shown,  he  cannot  refuse  to  proceed.    We 
have  been  referred  to  cases,  but  they  are  quite  different,  being  all 
civil  cases,  where  it  is  the  notice  of  trial  which  brings  the  case 
before  the  court,  but  in  criminal  cases  it  is  under  the  commis- 
sion, and  it  is  the  common  law  right  of  every  man  to  be  dis- 
charged from  gaol  by  the  judge  under  the  commission  and  not 
remain  untried,  and  his  trial  cannot  be  said  to  be  had  until  there 
is  a  verdict.     This  is  the  argument  of  the  Crown,  and  I  entertain 
no  doubt  that  it  is  right,  and  that  this  application  is  entirely  with- 
out  foundation. 

Johnson,  J. — This  is  an  application  on  the  part  of  the 
prisoner  to  the  judicial  discretion  of  the  court  for  a  writ  of 
certiorari.  On  the  point  which  has  been  now  argued  being  made 
at  the  trial,  the  learned  judge  refused  to  reserve  it  for  the  Court 
of  Crown  Cases  Reserved,  which  is  one  mode  of  deciding 
questions  of  law  arising  in  criminal  cases ;  but  he  allowed  some 
entry  to  be  made  on  the  record  which  counsel  for  the  prisoner 
states  shows  error  in  law  on  the  record.  If  that  be  so,  the  usual 
and  ordinary  course  would  have  been  to  proceed  by  writ  of  error, 
which  might  have  been  taken  to  the  court  of  ultimate  resort ; 
but  it  is  stated  that  the  present  course  is  adopted  because  it 
leaves  the  writ  of  error  still  to  be  resorted  to.  If,  therefore,  I  felt 
any  doubt  on  the  point  which  has  been  argued,  I  should  hesitate 
before  granting  the  order  for  a  certiorcMri ;  however,  I  do  not 
entertain  doubt,  and  therefore  I  concur  in  the  decision  which  has 
been  pronounced.  Dr.  Webb,  in  his  exhaustive  argument,  puts 
his  point  clearly.  Shortly  stated  it  is  this :  The  Attorney- 
General's  notice  was  spent  by  the  disagreement  of  the  jury,  and 
therefore  the  conviction  of  the  prisoner  was  a  mistrial,  and  this 
court  ought  to  grant  a  writ  of  certiorari  to  review  the  pro- 
ceedings, and  award  a  venire  de  novo.  To  sustain  the  first  of 
these  propositions  authorities  were  cited  of  civil  causes,  and 
causes  tried  as  civil  causes,  to  show  that  in  such  cases  an  order 
for  a  special  jury  struck  under  the  old  system  was  exhausted  by 
disagreement  and  discharge  of  the  jury  so  struck ;  but,  as  has 
been  pointed  out,  such  a  case  is  not  on  all  fours  with  the  trial  of 
a  prisoner.  A  civil  cause  is  only  brought  to  trial  by  a  notice  of 
trial  which  is  spent  whether  there  is  a  trial  resulting  in  verdict 
and  judgment  or  not,  and  the  further  proceedings  are  then 
suspended  until  one  of  the  parties  thinks  proper  to  move  again ; 
but  a  prisoner  committed  for  trial  is  not  brought  to  trial  by 
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Rbq.        notice  of  trial,  he  is  brought  to  trial  by  virtue  of  the  general 
PaoLB.       ^^^  delivery,  and  it  is  his  right  to  be  tried  or  set  free,  nor  is  he 

tried  until  he  is  convicted  or  acquitted.     In  ordinary  course,  a 

1883.        prisoner  so  brought  to   trial  is  tried  by  a   jury  consisting  of 

Prevention  of  J'^^^^^  taken  from  the  long  panel.     Then  this  Act  and  the  rules 

Crimes  {Ire-  Under  it  authorise  the  Attorney-General  to  alter  this  by  serving 

1S82*^  ij^''    *  *®^"^y  notice,  before  the  prisoner  is  brought  to  trial,  requiring 

forlpecial^  ^^^  *^®  J^T^  which  shall  try  the  prisoner,  instead  of  being  taken 

jury,        from  the  long  panel,  shall  consist  entirely  of  special  jurors,  a 

correlative  right  being  conf  eiTed  on  the  prisoner.     The  right  of 

the  prisoner  to  be  tried  or  discharged  and  the  duty  of  the  Crown 

to  try  him  or  discharge  him  remain  as  before,  but  the  jury  which 

shall  try  the  prisoner  shall  consist  entirely  of  special  jurors.     I 

therefore  think  that    the  notice  remained  in  force;    that  there 

has  not  been  a  mistrial ;  and  that  a  writ  of  certiorari  onght  not 

to  issue. 

Solicitor  for  the  Crown,  Geo.  Bolton. 
Solicitor  for  the  prisoner,  /.  /.  WaUh. 


ittelanli. 
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Dec.  14,  1883. 

(Before  Lawson  and  O'Briek,  JJ.) 

Reg.  (P.  Kbooh)  v.  The  Recobdeb  of  Dublin,  (a) 

The  Debtors  {Ireland)  Act,  1872  (35  ^  36  Vict.  c.  57)— Order  of 
commitment  for  non-payment  of  instalments — Not  acted  on — 
Expiration  of  time  during  which  order  was  in  force^^Second 
order  of  commitment  for  non-payment  of  same  instalments^' 
Writ  of  prohibition. 

In  June,  1879,  T.  Haynes  obtained  a  decree  from  the  Recorder  of 
the  city  of  Dublin  against  P.  Keogh  for  39Z.  10«.  Not  being 
able  to  get  payment,  he  obtained  an  order  from  the  Recorder  under 
the  Debtors  (Ireland)  Act,  1872,  against  the  said  P.  Keogh 
for  payment  by  mxmthly  instalments.      P.   Keogh  hiving  made 

(a)  Reported  by  Jomn  H,  Btatblit,  Esq.,  Buiister-At-Law. 
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default  in  payment  of  same  of  the  instalTnentSy  the  Recorder  in        ^^' 
July,  1880,  on  the  application  of  T.  Haynes,  made  an  order  o/thbRboorder 
commitment  against  P.  Keogh,  but  a  stay  was  put  on  the  order    of  Dublin. 
until  the-  month  of  October,   1880.     No  payment  having^been        —- 

made  by  P.Keogh,  a  second  order  of  commitment  was  made  by  the        \ 

Recorder,  at  th€\October  sessions  for  1880,  for  the  instalments  that  Debtors  (Ire- 
fell  due  between  the  months  of  July  and  October.     P.  Keogh  was    J^^^l^^' 
not  arrested  under  either  of  the  said  orders,  and  the  time  for  which  fitment  order 
they  were  in  force  having  expired,  T,  Haynes  applied  to  the 
Recorder  and  obtained  from  him,  at  the  October  sessions  of  1882, 
fresh  orders  of  commitment  against  P.  Keogh  on  foot  of  the  same 
instalments  a^   those  upon  which  the  previous  orders  had  been 
obtained.      P.  Keogh  having  obtained  a  conditional  order  for  a 
writ  of  prohibition  to  prevent  the  last  orders  from  being  acted  on, 
a/nd  T.  Haynes  having  showed  cause. 
Held,  that  the  conditional  order  must  be  discharged. 

MOTION  to  discharge  a  conditional  order  for  a  writ  of  pro- 
hibition. 
The  facts^  as  appearing  from  the  affidavits^  were  as  follows  :  In 
the  month  of  June,  1879,  Thomas  Haynes  proceeded  by  civil  bill 
before  the  Recorder  of  the  city  of  Dublin  againsb  Philip  Keopfh 
for  the  recovery  of  392.  10s,,  and  a  decree  for  that  amount  was 
made  at  the  July  sessions.  Thomas  Haynes  having  failed  to 
obtain  any  payment  on  foot  of  that  decree,  proceeded  under  the 
Debtors  (Ireland)  Act,  1872,  against  Phillip  Keogh,  and  obtained 
an  order  for  payment  by  monthly  instalments  of  5Z.  each ;  the 
first  payment  to  be  made  on  the  1st  day  of  March,  1880.  Philip 
Keogh  paid  lOZ.  under  that  order,  being  the  amount  due  for  the 
instalments  falling  due  on  the  1st  day  of  March  and  1st  day  of 
April,  1880 ;  but,  having  failed  to  pay  the  instalments  due  on  the 
1st  day  of  May,  1st  day  of  June,  and  1st  day  of  July,  Thomas 
Haynes  applied  in  the  month  of  July,  1880,  to  the  Recorder  for 
an  order  of  commitment,  which  order  was  granted,  but  upon  which 
a  stay  was  put  at  the  request  of  Philip  Keogh  until  the  month 
of  October  in  the  same  year.  At  the  October  sessions,  Philip 
Keogh  not  having  paid  anything  on  foot  of  the  unpaid  instal- 
ments, or  of  the  three  instalments  accrued  due  in  August,  Sep- 
tember, and  October,  Thomas  Haynes  obtained  from  the  Recorder 
one  other  order  of  commitment  for  the  further  instalments  then 
due.  Philip  Keogh,  notwithstanding  frequent  applications,  failed 
to  pay  any  of  the  instalments  due,  and  one  of  the  orders  of 
commitment  was  put  into  the  hand  of  the  sheriff  of  the  city  of 
Dublin  for  execution,  who,  however,  did  not  execute  same  before 
it  had  run  out  of  date,  and  the  said  Philip  Keogh  was  not  arrested 
under  either  of  said  orders  of  oommitment<.  At  the  October 
sessions  of  1882,  Thomas  Haynes  proceeded  before  the  Recorder 
by  civil  bill,  of  which  the  said  Philip  Keogh  alleged  he  had  no 
notice,  and  obtained  two  new  orders  of  commitment  against 
Philip  Keogh  on  foot  of  the   same  instalments  as  those  upon 
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Hso.        wliicli  he  had  obtained  the  former  orders.     Philip  Keogh  having 

ThbRboobdib  ^^*'^"^®^  *  conditional  order  for  a  writ  of  prohibition  to  prevent 

OF  Dublin,    the  last  orders  of  commitment  from  being  acted  npon^  cause  was 

shown  by  Thomas  Haynes  against  making  absolate  that  order. 

^^^'  Bynd,  for  Phillip  Keogh^  in  support  of  the  conditional  order. — 

Debtors  (Ire-  The  question  is  whether  the  Becorder  had  any  jurisdiction  to  make 

land)  Act,     the  second  orders  in  this  informal  manner.     It  has  been  held  in 

rnUn^^wrder  England  that  it  cannot  be  done :  {Horsnail  v.  Bruce,  L.  Rep.  8, 

'  C.  P.  378.)     [O'Beibn,  J. — Does  it  in  that  case  mention  that  the 

first  order  had  been  acted  upon  ?]     It  does ;  but  the  case  does  not 

rest  on  that ;  the  case  shows  that^  if  one  order  is  made^  a  second 

order  cannot  be  made.     The  limitation  of  one  year  for  the  order 

to  be  in  force  is  a  prudent  provision  to  prevent  a  person  having 

the  order  hanging  over  him  for  a  longer  period. 

Oerrard,  for  Thomas  Haynes^  contra, — If  this  be  the  proper 
interpretation  of  the  Act^  it  is  certainly  an  Act  for  the  abolition 
of  imprisonment  for  debt.  It  is  suggested  that  there  was  no 
notice  given  to  the  defendant  of  the  intention  to  ask  for  the  ord^r^ 
but  the  rules  provide  that  the  order  shall  not  be  made^  unless 
there  is  a  personal  service^  and>  the  recorder  having  made  the 
order^  the  court  must  take  it  that  the  services  were  correct.  When 
the  second  orders  were  made  the  first  had  expired;  but  in 
Horsnail  v.  Bruce  (L.  Rep.  8  0.  P.  378),  the  second  order  was 
made  while  the  first  was  still  pending,  and  the  judges  held  that 
the  second  order  could  not  be  made  when  the  first  order  was  still 
valid  and  pending.  [O'Bbien,  J. — Even  if  he  had  been  dis- 
charged on  a  question  of  privilege,  he  could  have  been  arrested 
again  under  the  order  that  was  first  given.]  There  is  no 
authority  for  saying  that  the  court  cannot  give  effect  to  its  own 
order  by  giving  a  second  order  when  the  first  one  has  been 
evaded. 

Bynd  in  reply. 

The  Court  discharged  the  conditional  order. 
The  order  made  by  the  Court  was  in  the  following  terms  :  *'  It 
is  ordered  that  the  cause  shown  be  allowed,  and  that  the  condi- 
tional order  be,    and  the    same  is,    hereby    discharged,    with 
costs  to  the  said  Thomas  Haynes  as  against  the  prosecutor,  the 
said  Phillip  Keogh ;  and  it  is  accordingly  ordered  that  he,  the 
said  Philip  Keogh,  do  pay  to  the  said  Thomas  Haynes  his  costs  of, 
and  incident  to,  the  showing  cause  herein,  when  duly  taxed  and 
ascertained  by  the  Master  of  the  Crown  Office  in  this  behalf. 
Solicitor  for  P.  Keogh,  8.  B.  Tincler, 
Solicitor  for  T.  Haynes,  W.  O.  Bradley. 
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QUEEN'S  BENCH  DIVISION. 

Nov.  9,  1888,  and  Jan.  14,  1884. 

(Before  Lawson,  O'Brien,  and  Johkson,  JJ.) 

Ebg.  (W.  W.  Kiddle,  Principal  Officer  of  the  Board  of  Trade  in 
Dublin)  V.  The  Divisional  Justices  of  Dublin  and  G.  Kidston.  (a) 

Passenger  stea/mahip-^Pasaenger — Oertifieate  necessary  for  carrying 
passengers— 17  Sf  18  Vict.  c.  104,  ss.  303  and  318—39  ^  40 
Vict  c.  80,  s.  16. 

O.  J.  Kidston,  who  did  not  live  in  Buhlin,  was  the  owner  of  a  tug^ 
steamer  called  the  Flying  Hawlc,  He  was  summoned  before  the 
Divisional  Justices  of  Dublin  by  the  Board  of  Trade,  who  com^ 
plained  that  the  Flying  Hawk  went  to  sea  from  Dublin  on  the 
2lst  day  of  July,  1882,  with  more  than  twelve  passengers  on 
board,  without  any  Board  of  Trade  certificate,  and  without 
having  a  duplicate  of  such  certificate  put  up  in  some  conspicuous 
part  of  the  ship,  contrary  to  the  provisions  of  the  17  ^18  Vict. 
e.  104,  s.  318,  and  the  39  ^  40  Vict.  c.  80,  s.  16.  The 
people  on  board  on  the  occasion  in  question,  other  than  the 
master  and  crew,  were  the  Dublin  manager  for  the  owner,  his 
wife,  the  Dublin  staff,  and  some  friends  arid  their  wives  who  had 
been  invited  by  the  Dublin  manager  for  a  pleamt/re  trip  to  see 
the  fio'eworJes  at  Kingstown  ;  none  of  them  paid  anything  for  the 
trip.  The  magistrate  having  dismissed  the  summons,  and  the 
case  having  been  brought  before  the  Queen^s  Bench  Division  on  a 
case  stated : 
Held,  per  Lawson  and  Johnson,  JJ.  {dissentiente,  O^Brien,  J.)  that 
the  m^igistrate  was  wrong,  and  that,  if  he  believed  the  evidence, 
he  should  have  convicted  the  defendant. 

CASE  stated  as  follows  by  George  Keys,  Q.C.,  one  of  the 
divisional  justices  for  the  police  district  of  Dublin  Metropolis, 
on  the  application  of  the  Board  of  Trade  : 

1.  This  is  a  case  stated  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  at  the  instance  of  the 
complainant  pursuant  to  the  provisions  of  an  Act  to  improve 
the  administration  of  the  law  as  far  as  respects  summary 
proceedings  before  justices  of  the  peace  (20  &  21  Vict.  c.43). 

(a)  Reported  by  Jones  H.  Stavelbt,  Esq.,  Barrister^t-Utw. 
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Rbo.  2.  At  a  petty  sessions,  held  in  and  for  tlie  police  district  of 

^        Dublin  metropolis  on  the  18th  day  of  November,  1882,  before  me. 

Divisional    the  undersigned  justice  of  the  said  police  district  of  Dublin  Metro- 

Jdstices  op  polis  in  the  said  district,  one  Gr.  J.  Kidston  was  summoned  to  an^er 

Dublin,  &o.    ^j^^  complaint  of  the  Board  of  Trade  for  that,  on  the  21st  day  of 

1883.        J^ly>  1882,  a  certain  passenger  steamer  called  the  Flying  HawJc, 

of  which  the  said  G.  J.  Kidston  was  then  the  owner,  plied  or 

s^amshr^—  ^®°*  ^  ^^^  ^^^^  *'^®  Custom  Housc  Quay,  in  the  city  of  Dublin, 
What  is  f  with  more  than  twelve  passengers  on  board,  without  any  Board  of 
Trade  certificate,  and  without  having  a  duplicate  of  such  certifi- 
cate put  up  in  some  conspicuous  part  of  said  ship,  contrary  to  the 
provisions  of  the  17  &  18  Vict.  c.  104,  s.  818,  and  the  39  &  40 
Vict.  c.  80,  s.  16,  and  I  refer  to  and  incorporate  the  said 
summons  herein.  The  said  defendant  appearing  before  me  by 
counsel  and  solicitor,  the  charge  was  duly  heard  before  me,  and 
upon  such  hearing  I  adjudged  that  the  said  summons  should  be  dis- 
missed on  the  merits,  and  that  the  complainant  should  pay  to  the 
defendant  and  to  Mr.  J.  Hayes,  against  whom  a  similar  complaint, 
as  master  of  the  Flying  Hawk,  was  at  the  same  time  heard,  five 
guineas  costs. 

3.  And  whereas  the  said  complainant,  pursuant  to  the  provisions 
of  the  before-mentioned  statute,  gave  me  notice,  and  required 
me  to  state  and  sign  a  case  setting  forth  the  facts  and  grounds  of 
my  determination  upon  the  hearing  of  the  said  complaint,  in  order 
that  said  complainant  might  take  the  opinion  of  the  said 
Queen*  s  Bench  Division  of  the  High  Court  of  Justice  in  Ireland : 
And  whereas  I  refused  to  state  the  said  case  :  And  whereas,  by 
a  conditional  order  of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice  in  Ireland  (Crown  side)  bearing  date  the  19th 
day  of  January,  1883,  it  was  ordered  that  unless  within  six  days 
from  the  service  thereof,  cause  be  shown  against  said  order,  I 
should  sign  a  case  for  the  opinion  thereon  of  the  said  Queen's 
Bench  Division,  setting  forth  the  facts  and  grounds  for  my  deter- 
mination in  dismissing  the  said  complaint :  And  whereas,  no 
cause  having  been  shown  against  the  said  conditional  order,  it 
was,  on  the  26th  day  of  February,  1883,  made  absolute  by  the 
said  Division : 

4.  Now,  I,  the  said  justice,  pursuant  to  the  said  notice  and  to 
the  provisions  of  the  said  statute,  and  in  obedience  to  the  said 
order,  do  hereby  sign  and  state  such  case  as  aforesaid  as  follows  : 

5.  At  the  hearing  of  the  said  complaint,  William  Young  was 
the  first  witness  called  for  the  complainant.  He  said :  "  I  was  on 
the  Custom  House  Quay,  Dublin,  on  the  21st  day  of  July,  1882, 
when  I  saw  the  tug  Flying  Hawk.  A  number  of  persons  went 
on  board.  In  addition  to  the  master  and  crew,  the  persons  who 
thus  went  on  board  numbered  forty-four  adults  and  fourteen 
children.  I  saw  money  ofiered  by  some  person  or  persons  to  the 
fireman  of  the  tug,  which  was  refused.  The  tug  then  steamed  off 
for  Kingstown  with  all  the  people  on  board.  The  defendant 
Hayes  acted,  on  that  evenings  as  and  was  the  master  of  the  tug. 
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There  was  no  passenger  certificate  posted  up  in  the  nsnal  way,         *^«>- 
or  as  far  as  I  could  see,  in  any  part  of  the  vessel."  r^^ 

6.  John  Fitzpatrick  being  then  examined  on  behalf  of  the  diyibional 
complainant,  deposed:  "  I  remember  being  on  the  Custom  House  Justices  of 
Quay,  on  the  21st  day  of  July,  1882.  I  could  see  the  whole  ^^^"^>  ^' 
deck  of  the  vessel,  the  Flying  Hawk,  lying  there  underneath  me.        i883. 

I  saw  forty-six  passengers  going  on  board,  they  were  ladies  and         

gentlemen,    and   there  were  fourteen   children  besides,   to  my   gteams^w^^ 
calculation.     I  could  see  no  certificate  on  board  the  vessel.     To      Wkatis^ 
Dr.  Boyd  :    The  witness,  Mr.   Young,  asked  me   to  count  the 
persons  going  on  board  the  Flying  Hawk,  and  I  did  so.'^ 

7.  Captain  Kiddle,  Chief  Officer  of  the  Board  of  Trade  in 
Dublin,  being  examined  on  behalf  of  the  complainant,  deposed : 
''  I  have  made  search  in  the  official  books.  The  Flying  HawJc 
had  no  passenger  certificate  at  any  time  in  the  month  of  July, 
1882.'^ 

8.  The  certified  copy  of  the  register  of  the  Flying  HawTc  for 
1882  was  put  in  evidence  on  behalf  of  the  complainant,  from 
which  it  appeared  that  the  vessel  was  a  screw  steamer,  and  the 
defendant  her  managing  owner. 

9.  For  the  defence,  Mr.  Kirkland,  the  Dublin  manager  for  the 
owner  of  the  Flying  Hawk,  deposed  that,  "  the  persons  other 
than  the  master  and  crew  on  board  the  Flying  Hawh  on 
the  day  in  question  were  twenty-nine  in  number ;  they  were  my 
wife,  my  staff,  and  some  friends  and  their  wives.  I  asked  them 
on  board  for  a  pleasure  trip  to  see  the  fireworks  after  the 
Kingstown  regatta ;  we  went  down  as  far  as  Dalkey  Sound  and 
came  into  the  shore  at  Kingstown  to  see  the  fireworks.  It  was 
purely  a  pleasure  trip.  The  people  on  board  were  all  personal 
friends  of  my  own,  and  not  one  of  them  paid  a  farthing.*' 

10.  To  Mr.  Adams :  I  remember  on  a  former  occasion 
bringing  down  the  boat  with  friends  to  see  a  regatta,  and  the 
Board  of  Trade  complained  of  it,  but  I  explained  it  to  them.  I 
was  not  warned  by  the  Board  against  such  a  proceeding.  I 
explained  fully  the  facts  to  the  Board  of  Trade  in  a  letter  I  wrote 
to  them. 

11.  The  letter,  which  bears  date  the  26th  day  of  July,  1882, 
was  read  and  ran  as  follows  : 

Thomas  Gray,  Esq.,  Clyde  Shipping  Go. 

Assistant  Secretary,  21,  Eden  Qnay, 

Marine  Department,  Dablin,  26ih  Jaly,  1882. 

Board  of  Trade, 
Whitehall  Gardens, 

London,  S.W. 

Flying  Hawk, 

Kingstown  Regatta,  21st  July. 

Dear  Sir, — I  understand  that  someone  in  Dablin  has  been  complaining  to  your 
department  aboat  oar  having  passengers  down  with  the  Flying  Hawk  to  see  the 
regatta.  Anticipating  an  inquiry  from  you,  I  beg  to  say  that  my  wife,  my  staff  and 
their  friends  were  the  only  people  on  board,  and  that  no  one  paid  a  single  penny  for 
their  passage.  This  same  complaint  was  made  last  year  and  duly  answered.  The 
question  is  simply,  haye  I,  as  manager  of  the  company,  the  right  to  take  my  wife,  my 
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Rbo.  clerks  and  their  friends  for  an  honr  on  board  one  of  oar  boats,  the  same  as  is  done  by 

i;.  eyery  pleasure  steamer  at  regattas  without  being  interfered  with  in  any  way. 

Thb  Yours  truly, 

DiviBiONAL  /wo  Clyde  Shipping  Co., 

JusncBs   OF  (Signed)  James  Kirkland. 

Dublin,  &c. 

^^  12.  And  whereas  it  was  contended  on  the  part  of  the  defendant 

— -       that  it  appeared  by  the  evidence  that  the  Flying  Hawk  was  not 

Passenger     at  the  time  of  the  said  alleged  offence  a  passenger  steamer^  and 

^^What\T  *^*^  none  of  the  persons  on  board  were  passengers  within  the 

meaning  of  the  Act : 

13.  And  whereas  it  was  contended  on  behalf  of  the  complainant 
that^  admitting  the  truth  of  the  evidence  for  the  defence,  the 
persons  on  board  on  the  occasion  in  question  other  than  the 
master  and  crew,  exceeding  twelve  persons,  were  passengers, 
and  that  therefore  the  Flying  Hawk  was  qv>oad  this  particular 
occasion  a  passenger  steamer  within  the  meaning  of  the  Act : 

14.  And  whereas  upon  the  said  hearing,  I,  being  of  opinion 
that  no  offence  had  been  committed,  gave  judgment  against  the 
complainant  as  aforesaid  : 

15.  And  hereupon  the  judgment  of  the  Court  is  required  as  to 
whether  I,  the  said  justice,  was  correct  in  point  of  law  in  my 
determination  as  aforesaid,  or  as  to  what  should  be  done  in  the 
premises. 

Adams  (with  him  the  Solicitor-Oeneral,  Naish)  for  the  Board 
of  Trade. — The  question  in  this  case  turns  upon  the  meaning  of 
the  word  "  passenger'^  in  the  17  &  18  Vict.  c.  104.  The  Flying 
Hawk  was  stated  on  ordinary  occasions  to  be  a  tug  steamer. 
By  the  39  &  40  Vict.  c.  80,  s.  16,  any  steamship  may  carry 
passengers  not  exceeding  twelve  without  a  Board  of  Trade 
certificate.  [CPBbibn,  J. — Does  the  17  So  18  Vict.  c.  104,  not 
contain  any  definition  of  the  word  "  passenger "  ?]  Yes ;  in 
sect.  303  ^' passenger  ^^  is  described  as  anyone  that  is  not  either 
the  master  and  crew  or  the  owner  and  his  family  and  servants. 
[Lawson,  J. — How  would  it  be  if  they  merely  went  out  into 
Dublin  Bay  and  back  ?]  That  is  provided  for  by  the  318th 
section,  which  deals  with  an  excursion,  and  the  certificate  would 
be  necessary.  [Johnson,  J. — The  309fch  section  states  what  the 
declaration  shocdd  contain,  and  the  5th  sub-section  of  that  section 
would  show  that  the  object  was  the  saving  of  life.]  If  the  judg- 
ment below  was  to  be  upheld  the  result  would  be  that,  if  there  was 
a  certificate  for  100  passengers,  and  there  were  101  passengers 
on  board,  the  master  and  the  owner  could  be  fined,  but  if  there 
was  no  certificate,  there  might  be  500  passsengers  on  board 
without  any  liability  to  a  fine  being  incurred. 

Oerrard  and  W.  Boyd,  Q.C.  for  G.  J.  Kidston. — ^The  object  of 
the  certificate  was  to  protect  persons  giving  remuneration,  and 
that  they  might  get  proper  protection  and  comfort.  The  303rd 
section  of  the  17  &  18  Vict.  c.  104,  is  only  for  the  purpose  of 
survey  and  giving  a  certificate.  Before  that  section  can  be 
applied  it  mast  be  found  that   the  vessel  is  a  passenger  ship. 
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The   319th   section   shows   that   the   fine  is   regulated  by   the        R«>. 
fares  paid  by   the   passengers^  and   therefore  implies  that   the         ^^^ 
definition  of  ''  passenger  *'  is  a  person  who  pays  a  fare :  {The    divibional 
Lum,  L.  Rep.  2  P.  0.  525  ;  The  Harma,  L.  Rep.  1  A.  &  B.  288 ;    Justicbb  of 
Falconer's  Marine  Dictionary,  meaning  of  "  passenger.'')     The   ^"""^*  *°' 
certificate  cannot  have  been  for  the  purpose  of  protection  against        isss. 

overcrowding,  because   the  family  and   servants  of  the  owner        

might  exceed  twelve  persons.  These  sections  are  all  conversant  ^^^^J^^ 
with  steamers  employed  regularly  for  carrying  passengers,  what  isf 
[(ySBiEN,  J. — Do  you  contend  that  if  a  steamer  was  at  one  time 
of  the  year  a  passenger  steamer  and  at  another  time  employed 
for  towing,  that  it  would  not  be  liable  to  this  Act  ?]  I  say  it 
would  be  liable,  because  it  would  be  part  of  the  vocation  or  duty 
of  such  a  vessel  to  carry  passengers. 

The  SolicitoT'Oeneral  (Naish)  in  reply. — This  part  (Part  IV,) 
of  the  Act  commences  at  sect.  291,  and  is  headed  "  Safety  and 
Prevention  of  Accidents,"  and  by  the  291st  section  it  is  declared 
that  this  part  of  the  Act  shall  apply  to  all  British  ships.  If 
"  passenger  "  only  applied  to  a  paying  passenger,  the  exception 
of  the  captain,  crew,  owner,  and  owner's  family  and  servants 
would  be  quite  unnecessary,  because  they  never  pay.  The  Uanna 
(L.  Hep.  1  A.  &  E.  283)  is  in  our  favour,  because  the  decision  is 
based  on  the  ground  that  the  person  there  was  either  a  member 
of  the  crew  or  a  servant  of  the  owner.  The  question  of  whether 
it  was  a  passenger  steamer  or  not  is  whether  it  was  a  passenger 
steamer  pro  hac  vice.  By  sect.  16  of  the  39  &  40  Vict.  c.  80, 
any  steamship  may  carry  passengers  not  exceeding  twelve 
without  a  certificate. 

Our.  adv.  vult. 

Jan.  14,  1884. — O'Brien,  J.  read  the  judgment  of  Johnson,  J. 
in  his  absence,  and  stated  that  Lawson,  J.  concurred  in  it. 

JoHNSOK,  J. — On  the  21st  day  of  July,  1882,  the  Flying  Hawk 
was  a  screw  steamer,  of  which  the  defendant  Kidston  was  the 
registered  owner,  and  his  manager  representing  him  in  Dublin 
was  Kirkland.  On  that  day  this  vessel,  which  the  witnesses  call 
a  tug,  took  on  board  at  the  Custom  House  Quay,  in  the  city  of 
Dublin,  in  addition  to  the  master  and  crew,  and  Kirkland  and  his 
wife,  a  number  of  persons  exceeding  forty  adults,  besides  fourteen 
children.  Earkland  states  that  these  persons  were  his  staff,  and 
some  ftiends  and  their  wives  whom  he  had  asked  on  board  for  a 
pleasure  trip  to  see  the  fireworks  after  the  Kingstown  Regatta. 
The  vessel  had  no  passenger  certificate,  and  therefore  none  was 
posted  up  in  the  vessel.  With  these  persons  on  board,  the  Flying 
Hawk  proceeded  to  Dalkey  Sound,  and  then  came  into  the  shore 
at  Kingstown  to  the  fireworks.  Kirkland  further  states  that  it 
was  purely  a  pleasure  trip ;  that  the  people  on  board  were  all  per- 
sonal friends  of  his  own,  and  that  not  one  of  them  paid  a  farthing. 
The  case  discloses  nothing  as  to  the  number  or  employment  of  the 
persons  whom  Kirkland  describes  as  his  staff;  but,  as  the  decision 
of  this  court  is  sought  on  a  question  of  principle,  the  case  has 
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Bw.  been  argaed  on  botli  sides  on  the  fact  tbat  tbe  persons  on  board 

TmE  exceeded  twelve  in  number  in  addition  to  tbe  master  and  crew^ 

D1VI810NAL  and  tbe  owner  (as   represented  by  Kirkland),  bis  family  and 

Justices  of  servants.     Under  tbese  circnmstances  it  is  contended  on  the  part 

DuBUN^  &c.  Qf  ^Yie  Board  of  Trade  tbat  tbe  defendant  has  incurred  tbe  penalty 

1883.  provided  by  tbe  Merchant  Shipping  Act  1854  (17  &  18  Vict. 

c.  104),  s.  318.     On  tbe  other  hand  it  is  contended  on  the  part  of 

Passenger  ^j^    defendant  that  tbese  persons,  beini?  tbe  owner's  invited  guests 

steamship—  r  '      .     ©  ^-.i  • 

What  is?  gratuitously  earned  on  a  pleasure  tnp,  were  not  passengers  witnin 
the  provisions  of  tbat  section.  Tbe  Merchant  Shipping  Act,  by 
the  5th  section,  is  divided  into  eleven  several  parts,  dealing  with 
different  subject-matters.  The  fourth  part  relates  to  "  Safety  and 
Prevention  of  Accidents,''  and  in  tbe  303rd  section  enacts  "  For 
the  purpose  of  the  enactments  herein  contained  with  respect  to 
surveys  and  certificates  of  passenger  steamships"  (and  Dr. 
Lashington  observes,  in  The  Hanna,  L.  Bep.  1  A.  &  £.  292,  only 
for  those  specified  purposes)  "  the  word  '  passengers '  shall  be  held 
to  include  any  persons  carried  in  a  steamship  other  than  the 
master  and  crew,  and  the  owner,  his  family  and  servants ;  and  the 
expression  'passenger  steamer'  shall  be  held  to  include  every 
British  steamship  carrying  passengers  "  (tbat  is  passengers  as  so 
defined)  "  to,  from,  or  between  any  place  or  places  in  the  United 
Kingdom  "  except  steam  ferry  bridges.  In  construing  the  318tb 
section,  therefore,  under  which  this  prosecution  is  instituted,  the 
court  must  adopt  tbe  definition  of  "passengers"  and  "pas- 
senger steamer  "  supplied  by  the  Act  itself,  and  so,  applying  those 
definitions,  the  facts  are  thus : — On  the  day  in  question  tbe  Flying 
Eawh,  a  British  steamship,  at  the  instance  or  on  the  invitation 
of  the  owner  (for  it  is  not  contended  that  Elirkland  did  not 
represent  the  defendant  as  the  owner  on  this  occasion)  received 
on  board  and  carried  from  tbe  Custom  House  Quay  on  a  voyage 
or  excarsion  across  Dublin  Bay  and  by  Dalkey  Sound  to 
Kingstown  (all  being  places  in  the  United  Kingdom)  a  number  of 
persons,  adults  and  children  exceeding  twelve  (the  limited 
number  for  whom  by  the  39  &  40  Vict.  c.  80,  s.  16,  no  passenger 
certificate  is  necessary)  other  than  the  master  and  crew  and  the 
owner,  bis  family  and  servants.  Therefore,  she  was  on  that  occasion 
a  "  passenger  steamer"  as  defined  by  the  303rd  section,  carrying 
passengers  as  defined  by  the  same  section ;  and,  being  without  a 
passenger  certificate,  the  owner  is  within  the  provisions  and  subject 
to  the  penalty  provided  by  the  318tb  section,  which  is  also  a 
portion  of  the  fourth  part  of  tbe  Act.  The  cases  to  which  the 
court  was  referred  were  decided  on  the  fifth  or  pilotage  part  of 
f  the  Act,  and  the  decisions  in  those  cases  therefore  do  not  touch 
tbe  present  question.  Neither  does  the  fact  of  her  ordinary  em- 
ployment being  that  of  a  "tug  boat "  affect  the  question  now  for 
our  decision.  It  is  the  user  and  employment  of  the  vessel  on  the 
particular  occasion  which  impresses  her  character  on  her  at  the 
time  of  that  user  and  employment ;  and  it  is  to  be  observed  that 
the  survey  and  certificate  requisite  for  a  passenger  steamship 
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would  amongst  other  things  ascertain  and  determiDe  how  many         Rro* 
persons  could  with  safety  be  carried  and  what  boat  accommodation        ^^ 
would  be  requisite  in  case  of  accident.     In  answer  to  the  question    divisional 
on  which  the  judgment  of  the  court  is  required,  I  am  for  these  Justiobs  of 
reasons  of  opinion  that  the  justice  was  not  correct  in  point  of  Ppb"'^*  &Q- 
law  in  dismissing  the  summons,  and  ought,  if  he   believed  the         igss. 

evidence,  to  have  convicted  the  defendant.  

O'BfiiEN,  J. — I  have  not,  on  the  best  consideration  that  I  can  g^^^ff_ 
give  the  case,  found  myself  able  to  agree  in  the  judgment  of  the  what  is? 
other  members  of  the  Court.  I  am  of  opinion  that  the  magistrate 
was  right,  and  that  no  offence  was  committed  within  the  statute. 
The  question  is  one  that  involves  a  somewhat  wide  examination 
of  the  statutory  enactments  in  relation  to  shipping,  and  of  the 
rules  for  the  exposition  of  statutes  to  which  for  the  stability  of 
the  law  we  must  always  keep  close.  For  the  Board  of  Trade  the 
argument  rests  mainly  upon  the  803rd  section  of  the  Merchant 
Shipping  Act,  1854,  and  on  the  reasoning  founded  upon  the  quali- 
fication of  that  Act  that  is  contained  in  sect.  16  of  the  Act  of 
1876  (39  &  40  Vict.  c.  80).  The  section  of  the  Act  of  1854  says 
that  '^  passenger '^  shall  include  any  person  carried  in  a  steamship, 
&c. ;  and  that  "  passenger  ship  '^  shall  mean  a  ship  that  carries 
passengers,  which  is  a  definition  that  gives  nearly  as  little  aid  as  if 
it  had  said  that  '^  passenger  ship''  means  a  ship  that  carries  persons 
that  are  carried  in  it.  No  doubt,  if  the  Le^slature  has  said  in 
express  terms,  and  meant,  that ''  passengers  are  persons  that  are 
on  board  a  steamship  under  whatever  circumstances,  the  question 
is  at  an  end.  The  reasonableness  or  unreasonableness  of  the  Act 
is  not  the  question,  though  the  inconvenience  of  the  consequences 
is  not  excluded  from  the  means  of  arriving  at  a  conclusion  as  to 
what  it  is  the  Legislature  has  said  and  meant.  Now,  it  is  con- 
tended that  the  persons  carried  on  board  a  steamer  so  as  to 
constitute  the  ship  a  passenger  ship  requiring  a  certificate 
must  be,  not  persons  carried  under  a  contract  for  hire,  but  all 
persons,  because  otherwise  there  would  be  no  meaning  in  the 
exception  of  the  owner  and  his  family  and  servants,  and  the 
master  and  crew,  for,  if  the  persons  carried  were  persons  carried 
for  hire,  there  would  be  no  need  to  except  those  who  would  not  ■ 
come  within  that  description.  To  this  observation  it  is  replied 
that  the  words  '^  for  the  purpose  of  survey  and  certificate,''  with 
which  the  section  commences,  and  as  the  certificate  is  the  result 
of  the  survey  and  identical  with  it,  there  may  be  a  function 
and    a   use    for    the    exception    in    the     enumeration    of   the 

E arsons  who  can  be  legally  carried  under  the  certificate, 
owever,  this  would  only  remove  the  question  another  step,  •  * 
for,  if  the  certificate  could  only  be  violated  by  carrying  persons 
who  were  carried  for  hire,  and  that  that  was  the  meaning 
of  ''  passengei*s,"  the  exception  would  be  equally  unnecessary.  It 
is  not,  however,  altogether  new  in  the  construction  of  statutes 
that  something  which  strictly  is  excluded  from  a  more  general 
description  ia  nevertheless  made  the  matter  of  express  exception, 

VOL.  XV.  0   0 
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Rm.        and  it  may  be  there  was  an  idea  that^  althoagh  the  meaning  of 

"•  persons  carried  was  not  volunteers,  but  persons  carried  under 

DivisioifAL    contract,   there   was   still  a  legal    obligation   attaching  to    the 

Justices  ov    carriage    of  the  crew    and   servants    and   family  which  would 

DuBUN,  &o.   prevent  their  being  volunteers,  and  would  make  them  passengers, 

I^g3^        so  as  to  require  them  to  be  expressly  specified  as  not  counting. 

And  perhaps  there  is  something  in  the  disjunctive  "  other  than  ^' 

Passenger^   instead  of  "  oxcepf  as  implying  similitude  and  distinction,  and 
'  WMt^Uf     ^^^  exception  strictly  of  a  class  who  were  already  comprehended 
in  the  words.     As  to  sect.  16  of  the  Act  (39  &  40  Vict.  c.  80), 
which  gives  a  right  to  any  steamship,  though  not  surveyed  as  a 
passenger  ship,  to   carry  passengers  not   exceeding  twelve  in 
number,  it  is  not  easy  to  see  how  it  will  aid  us,  because  the 
dispute  will  still  be  what  '^  passengers  '^  are ;  and  if  the  earlier  Act 
forbad  persons  to  be  carried  for  hire,  and  the  later  Act  gave  the 
right  to  that  limit,  the  question  will  be  left  as  it  stood.    But  now 
let  us  take  a  look  round  the  statute,  and  the  other  enactments 
on  the  same  subject  at  large,  and  see  if  it  was  intended  to  apply 
to  anything  but  the  usual  relation  of  the  carriage  of  persons  as  a 
matter  of  trade  and  profit.     First,  let  us  apply  the  rule  what  is 
the  ordinary  sense  of  the  words  I    A  person  going  by  a  railway, 
or  a  stage  coach,  or  a  steamer,  anywbere,  and  paying  his  fare, 
would  be  called  a  passenger ;  but  a  person  going  out  in  a  yacht, 
or  in  a  private  coach,  would  not  usually,  at  all  events,  be  so 
spoken  of— just  as  a  person  who  stopped  at  his  friend's  house, 
would  not  be  called  a  lodger,  though  he  was  lodged.     Supposing 
the  vessel  has  a  certificate,  and  the  number  is  exceeded,  what  is 
the  penalty  ?     The  penalty  is  the  sum  of  20Z.,  and  a  further  sum 
according  to  the  passengers  and  the  fare,  the  statute  making 
the  profit  the   measure  of  the  amount.     The  prosecution   in 
this  case  is   for  having   no   certificate   at  all,  and  the  penalty 
is  a  fixed  sum;   but   the   statute  must  intend  the  same  class 
in  each  case  to  be   protected — that  is,  a  class  who  have  paid 
for  the  passage.      There  is   a   list  of  offences  committed  by 
passengers  which  is  repealed,  but  re-enacted  in  the  later  Act, 
and  in  all  these  it  is  assumed  the  fare  is  paid  or  agreed  to  be  paid. 
•Can  it  be  supposed  that  the  303rd  section  extended  to  passengers 
who  did  not  pay  at  all,  and  yet  that  there  should  be  no  provision 
for  the  good  conduct  or  order  of  such  a  class  on  board  ?    I  admit 
the  heading  of  this  part  of  the  Act — *^  Safety  and  the  prevention 
of  accident  '* — declares  the  policy  and  object  of  the  statute ;   but 
the  question  is,  are  the  '^  safety  and  prevention ''  for  persons  filling 
certain  relations  of  mutual  advantage  and  convenience  or  requir- 
ing safeguards  of  the  law  in  their  necessary  pursuits  f    Had  the 
Legislature  in  its  mind  persons  who  were  travelling  in  the  usual 
way  for  hire  or  availing  themselves  of  a  courtesy  ?    There  are 
other  provisions  in  the  statute  besides  those  mentioned  that  bear 
upon  this  point,  such  as  the  requirement  that  a  covered  deck 
shall  be  constructed  for  home-trade  ships  employed  to  go  to  sea, 
which  could  hardly  be  required  except  in  the  case  of  ships  carry- 
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ing  persons  for  hire ;  and  the  certificate  of  survey  must  distinguish         R«». 
between  the  deck  and  cabin  passengers^  a  difference  that  can  only        ,^ 
be  founded  on  the  rates  of  payment.    But  the  Merchant  Shipping    DivfsioirAL 
Act,  1864,  in  respect  of  passengers  is  not  an  isolated  enactment;   Jurp(oks  op 
it  stands  in  the  middle  of  several  others,  such  as  a  statute  of  1849,      ™*^    ^• 
the  Passenger  Act  of  1852,  and  the  Passenger  Act  of  1855,  which        1888. 

are  all  made  nearly,  if  not  exactly,  on  the  same  subject-matter,        

and  which  have  the  same  terms  of  "  passenger"  and  "  passenger  stean^w^ 
ship"  in  common,  all  capable  of  being  used  in  no  other  sense  What  is? 
than  that  of  persons  paying  for  carriage.  These  statutes  in  one 
respect  make  provision  for  exactly  the  same  object  as  the  Merchant 
Shipping  Act,  1854,  for  they  prescribe  the  space  to  be  allowed 
each  passenger — the  object  of  the  certificate  in  the  other  case — 
and  they  are  further  expressly  identified  with  the  Act  now  in 
question,  for  the  39  &  40  Vict,  by  one  of  the  sections  substitutes 
the  certificate  under  the  present  Act  and  those  under  the 
Acts  of  1852  and  1855  for  each  other.  Now  under  the  Act 
of  1855  a  question  arose  in  the  cs^e  of  Ellis  v.  Pearce 
(1  Ell.  Bl.  &  Ell.  431}  as  to  whether  cabin  passengers 
were  to  be  counted  in  reference  to  the  requirements  of  space  and 
number,  and  the  exactly  same  terms  on  which  the  question  arose 
are  in  the  statute  of  1852  ;  so  that  it  might  be  that  the  object 
of  the  303rd  section  of  the  Act  of  1854  was  to  avert  that 
question  and  to  include  in  the  same  category  all  passengers 
of  whatever  rank  they  were.  I  could  understand,  if  as  a  measure 
of  police,  if  because  breaches  or  evasions  of  the  law  could  not 
be  otherwise  prevented,  if  because  a  steamship  could  be  turned 
into  a  passenger  ship  at  any  moment  of  time,  if  all  steamships 
were  required  to  be  surveyed;  but  this  is  not  required.  So  also 
the  law  might  say  it  could  not  know  the  terms  on  which  persons 
were  on  board  ships,  but  would  take  all  to  be  passengers; 
but  if  that  were  the  object  I  cannot  but  believe  it  would  be 
otherwise  expressed,  particularly  when  the  other  parts  of  the 
statute  seem  to  refer  to  persons  that  have  paid  a  fare.  The 
whole  foundation  of  the  argument  for  the  Board  of  Trade^  as  it 
appears  to  me,  rests  upon  the  error  that  lurks  in  the  meaning 
given  to  the  use  of  the  word  "  carry  ^'  in  the  303rd  section.  To 
^^  carry  "  is  a  term  so  common  in  the  law  as  to  have  a  defined 
meaning,  it  means  carriage  for  profit.  A  person  who  carries  is  a 
carrier,  and  in  the  idea  of  a  carrier  hire  is  always  included. 
Persons  who  are  on  board  a  ship  by  permission  are  not  carried  in 
a  legal  sense  ;  they  are  not  passengers,  they  are  licensees ;  they 
have  no  right  to  remain ;  they  have  no  regular  destination  ;  they 
may  be  put  out  anywhere ;  the  law  gives  them  no  right  of  action 
for  negligence ;  they  are  on  board  without  any  right  or  contract 
whatever ;  their  legal  presence  perishes  at  any  moment  at  the 
will  of  the  owner.  Does  the  law  in  any  other  instance  make  any 
statutory  regulation  for  the  benefit  of  persons  in  that  position  ?  • 
Does  the  law  follow  people  into  the  relations  of  personal  courtesy  ? 
"  Safety  and  the  prevention  of  accident  "  are  things,  no  doubt, 

c  c  2 
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that  concern  tlie  whole  commnnity^  hot  the  law  leaveB  the  com- 

monity  to  take  care  of  themselves  in  relations  into  which  Aey 

DnnsiavAi.    enter  of  their  own  free  will  without  necessity  arising  from  the 

jtmcv  OF  affiurs  of  life.     If  the  statute  alters  that  principle;  if  it  says  that 

DcBU!*,  Ac.   ^^y  ^^  ^1^^  Yig^s  persons    on    board  must  be  snrveyed   and 

IS93.        certified^  the  matter  is  settled^  the  statute  must  be  obeyed  simfdy. 

Bat  in  constming  statutes  we  are  enjoined  to  have  r^ard  bodi 

J^^!^^^  to  what  is  the  common  law^  and  what  is  the  mischief  to  be 
What  ut  remedied,  to  what  the  change  is  from,  and  Uie  object  of  ihe 
change,  and  we  have  to  construe  the  F^stute  as  near  as  can  be  to 
the  reason  and  the  rule  of  the  common  law.  Beaaon  and  rule 
there  are  none  as  to  the  regulation  of  a  certificate,  because  that 
is  new ;  but  the  reason  and  rule  exist  with  respect  to  the  class 
to  whom  it  is  sought  to  be  implied.  The  common  law  was  and 
is  that  those  who  accept  a  conyenience  from  others  without 
reward  must  bear  their  own  risk  in  the  enjoyment  of  that  con- 
yenience. The  question  is,  are  the  words  we  have  to  deal  with 
of  force,  and  clear  enough  to  oyerbear  that  princqile.  In  my 
opinion  they  are  not.  The  mischief  is  the  danger  from  oyer- 
crowding,  and  the  recklessness  of  life  of  persons  in  the  pursuit  of 
gain  by  means  of  traffic.  That  is  a  mischief  not  likely  in  ihe  case 
of  those  from  whom  no  gain  can  accrue.  The  occasion  for  which 
the  yessel  was  used  in  the  present  instance,  and  the  persons  by 
whom  it  was  used,  stand  wide  outside  of  the  use,  and  subject  to 
which  the  Act  was  intended  to  apply^  snd  the  penalty,  in  my 
opinion,  did  not  attach. 

Solicitors  for  the  Board  of  Trade,  D.  and  T.  Fitzgerald. 
Solicitors  for  Kidston,  Hamerton  and  Sons. 


WARWICK  ASSIZES. 

Saturday i  November  17, 1883. 

Bbg.  v.  Kaih  ahd  0THIB8.  (a) 

Practice— Oriminal  trial — Bight  of  reply. 

A  T  the  Warwick  Assizes  before  Stephen,  J.,  four  men  named 
-^  Kain,  Gibbins,  Doulan,  and  Welsh  were  indicted  for  haying 
assaulted  James  Corcoran  with  intent  to  do  him  grieyous  bodily 
harm. 

(a)  Reported  by  YBSET-FiTzaBRiLD,  Esq.,  Barritter-«t-Law. 
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Sugo  Tov/ng  prosecuted.  Rsa 

Vesey-Fitzgerald  defended  Welch,  and  Daly  defended  Gibbins  .^^  ^^^ 

and  Doulan ;  Kain  was  not  represented  by  counsel.  othebs. 

The  prisoner  Kain  called  witnesses  in  his  defence  to  prove  an  .  

alibi ;  no  witnesses  were  called  on  behalf  of  the  other  prisoners.  ^_' 

Toung  claimed  a  general  right  of  reply,  but  Vesey -Fitzgerald  Practice— 

objected .  Bight  of  reply. 

Stephen,  J.  (after  a  short  argument)  ruled  that  there  was  no 
general  right  of  reply,  and  said  that  the  most  convenient  course 
would  be  for  counsel  for  the  prosecution  to  sum  up  the  case 
generally  and  reply  upon  the  evidence  called  by  the  prisoner 
Kain,  before  the  counsel  for  the  other  prisoners  addressed  the 
jury.     This  was  accordingly  done. 


GLAMOEGANSHIRB  WINTER  ASSIZES. 

HOLDEN  AT  GaBDIFV. 

February,  12,  13,  and  14,  1884. 

(Before  Mr.  Justice  Stephen.) 

Beg.  v.  Pbice.  (a) 

(hemaUori/'^OtymrMm  Nuisance, 

The  mere  act  of  burning  a  dead  huma/n  body  is  not  in  itself  a 
crime,  but  if  it  is  burnt  in  an  indecent  manner  or  in  such  a  way 
as  to  give  offence  to  any  portion  of  the  public  being  in  a  place 
where  they  had  a  rigid  to  be  it  is  a  common  nuisa/ace. 

THE  prisoner  was  indicted  for  that  he,  being  of  sufficient 
ability  to  provide  Christian  and  decent  burial  for  the  dead 
body  of  his  male  child,  aged  five  months,  or  thereabouts,  did 
unlawfully  and  wilfully  neglect  so  to  do,  and  then  unlawfully, 
wilfully,  and  indecently  did  attempt  publicly  to  bum  and  cremate, 
in  the  open  air,  the  dead  body  of  the  said  child,  by  then  and  there 
placing  the  said  body  in  a  cask  containing  ten  gallons  of 
petroleum  oil,  and  then  setting  fire  to  the  said  cask,  oil,  and 
body,  and  causing  them  to  bum  in  the  open  air,  whereby  divers 
unwholesome  smells  did  arise  therefrom,  and  the  air  was  greatly 
corrupted  and  affected,  to  the  danger  and  common  nuisance  of 

(a)  Reported  by  David  Lbwib,  Esq.,  BarriBter-at-Xdiw. 
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all  the  liege  sabjects  of  our  Gracious  Lady  the  Queen,  inhabiting 
and  residing  at  Llantrissant  on  the  13th  day  of  January^  1884. 
G.  B.  Htighes  and  B.  Francis  Williams  prosecuted  on  behalf 
1884.       of  the  Treasury  and  the  prisoner  was  undefended  by  counsel. 
^~r  The  facts  of  the  case,  according  to  the  opening  statement  of 

C(niawn~  couusel  were  the  following : — The  prisoner,  a  surgeon,  eighty- 
mtuance.  four  years  of  age,  lived  and  practised  at  Llantrissant.  On  the 
10th  day  of  January,  1884,  a  child  about  four  months  old,  of 
which  he  claimed  to  be  the  father,  died,  and  about  seven  o'clock 
on  the  night  of  the  17th  day  of  January  a  bright  fire  was  seen  in 
a  field  (the  property  of  the  prisoner)  about  500  yards  firom  the 
prisoner's  house  and  about  250  yards  from  the  nearest  house, 
beyond  which  there  was  a  dense  population.  The  fire  was  first 
seen  by  two  men,  who  proceeded  to  the  spot,  and  shortly  after- 
wards a  police  sergeant  arriyed.  The  prisoner  was  standing  close 
to  a  barrel  from  which  flames  arose,  and  which  he  kicked  now  and 
then  for  the  purpose  of  stimulating  the  fire.  The  sergeant  and 
the  two  men  took  possession  of  the  barrel,  and  upon  turning  it 
over  the  body  of  a  child  only  partly  covered  with  clothes  rolled 
out,  partly  roasted  and  consumed.  The  police  retained  the  body 
until  after  an  inquest  and  magisterial  investigation,  when  it  was 
given  up  on  the  prisoner  undertaking  to  give  it  burial,  but  what 
had  become  of  the  body  was  not  known. 

Upon  the  conclosion  of  the  opening  speech  for  the  Crown,  a 
discussion  took  place  between  the  learned  counsel  and  the  Judge 
as  to  how  the  law  applicable  to  the  case  should  be  stated  to  the 
jury. 

The  learned  Judge  said  that  he  had  already  expressed  his  views 
upon  the  subject  to  the  grand  jury  at  considerable  length  {vide 
infra,  p.  393).  The  mere  burning  of  the  body  could  not  be  regarded 
as  a  misdemeanour,  but  if  it  was  done  in  such  a  manner  as  to  be 
offensive  to  others — offensive  to  them  in  the  use  of  a  public 
place  or  their  house  adjoining — it  would  be  a  common  nuisance. 

Hughes  replied,  that  as  to  the  common  nuisance  part  of  the  case 
he  thought  there  would  be  no  difliculty,  but  what  he  would  like  to 
submit  was  that,  if  it  was  so  near  to  a  house  as  to  be  a  nnisance, 
the  process  of  burning  the  body  was  illegal  by  the  law  of  England, 
and  that  even  if  it  were  done  with  such  precautions  that  it  could 
not  give  offence  to  the  sight  or  smell  of  any  person  it  would  be  a 
misdemeanour.  He  cited  in  support  several  cases,  all  of  which 
his  Lordship  said  he  had  gone  through  (and  which  are  discussed 
in  the  address  to  the  grand  jury),  with  the  result  that  he  had 
arrived  at  a  different  conclusion. 

At  the  close  of  the  argument  his  Lordship  delivered  judgment 
as  follows : 

Stephen,  J. — I  do  not  agree  with  the  view  taken  by  the  counsel 
for  the  prosecution  as  to  the  law  of  this  case.  I  shall  not  tell  the 
jury  what  I  do  not  believe  in.  I  shall  lay  down  the  law  to  the 
jnrv  as  I  understand  it  to  the  best  of  my  skill  and  knowledge,  and 
as  1  laid  it  down  to  the  grand  jury.     The  effect  of  that  is  that 


nuisance. 
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those  cases  to  which  you  referred  are  the  only  cases^  I  believe,  to         Rao. 
which  yoQ  could  refer,  and  that  that  argument  which  you  have       p Jj,^ 

founded  upon  them  is  the  only  argument  which  you  could  have        

founded  upon  them,  but  that  the  cases  and  the  argument  are  not  1884. 
sufficient  to  convince  me  that  the  burning  of  the  body  was  in  law 
a  misdemeanour.  This  matter  has  been  stated  as  a  matter  of  law.  Cremation— 
and  I  must  giVe  my  judgment  on  it  ad  I  believe  the  law  to  be.  common 
I  may  say  that  I  have  fully  discussed  the  matter  with  Fry,  L.J., 
and  he  is  of  the  same  opinion,  namely,  that  the  mere  act  of 
burning  a  dead  body  is  not  in  itself  a  crime ;  that  if  it  is  burnt 
in  an  indecent  manner,  and  in  such  a  way  as  to  give  offence  to 
any  portion  of  the  public — any  portion  of  the  public  being  where 
they  had  a  right  to  be — ^if  it  is  done  in  that  way  it  is  a 
common  nuisance.  Whether  it  is  a  common  nuisance  or  not 
must  depend  upon  the  facts  and  circumstances.  Now,  considering 
whether  it  was,  in  this  case,  a  common  nuisance,  every  circum- 
stance to  which  Mr.  Hughes  has  referred  must  be  taken  into 
account.  The  very  natural  feelings  which  people  have  about  a 
dead  body,  and  the  horror  of  which  an  indecent  exposure  of  it  is 
calculated  to  inspire,  must  be  taken  into  account,  and  if,  after 
consideration,  the  act  is  held  to  be  offensive  to  any  portion  of  the 
public  enjoying  ordinary  rights,  it  will  be  a  common  nuisance 
and,  as  such,  a  misdemeanour;  but  the  mere  act  of  burning 
the  dead  body  instead  of  burying  it,  is  not,  in  my  opinion,  a 
misdemeanour.  I  fully  appreciate  the  argument  used;  I  have 
carefully  considered  it,^and  do  not  agree  with  it.  It  is  quite 
true  that  in  the  judgment  of  Lord  Stowell  in  GHlbert  v. 
Barraud  (2  Hag.  Cons.  Rep.  333)  he  gave  an  elaborate 
account,  to  a  great  extent  historical,  of  the  different  modes  of  dis- 
posing of  dead  bodies.  Amongst  other  things  Lord  Stowell 
described  burning,  ai\d  why  people  should  use  the  word  "  cre- 
mation '^  instead  of  the  plain  English  word  *^  burning  '*  passes 
my  understanding.  The  account  of  Lord  Stowell — a  very  learned 
man — was  very  interesting,  but  the  fact  of  his  having  said  a 
thing  did  not  make  it  law.  He  was  not  declaring  law  at  the  time. 
And  then  he  (Lord  Stowell)  went  on  to  say  that  the  practice  of 
burial  had  entirely  superseded  the  practice  of  burning  in  this 
country ;  and  taking  things  as  he  found  them,  as  people  always 
did,  especially  judges  and  lawyers,  Lord  Stowell  spoke  of  the 
advantages  which  arose  out  of  the  new  state  of  things.  He 
said  there  was  a  duty  upon  a  man  to  carry  out  a  body  decently 
covered  to  be  buried.  No  doubt  there  was  such  a  duty  if  that 
body  was  to  be  buried.  People  must  not  carry  a  naked  body 
through  the  streets.  It  would  be  a  gross  offence  to  public 
decency  and  a  common  nuisance  to  do  so.  The  question  was 
whether  the  burning  of  a  dead  body  was  to  be  treated  as  a 
crime.  For  my  own  part  I  .entertain  the  strongest  opinion 
that  it  is  not  the  duty  of  the  judges  of  the  land  to  invent 
new  crimes.  A  practice  had  been  introduced  which  broke 
no  .  law   that  I  know  of,  and   a   practice  which  might  be   so 
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Reo.        followed — I    only    say    might    be— as    to    shock    no    man's 
PmoB        feelings,    and    which    it    was    not    even    alleged    did    any 

'       great  mischief  whatever.     That  we  were  all  mortal   and   that 

1884.  our  bodies  mast  sooner  or  later  be  returned  to  the  elements 
^remaTo  —  ^^  which  they  are  composed  was  no  doubt  a  fact,  and 
Common  ^^^  process  by  which  this  was  done  most  always  be  one 
nmsance.  horrible  to  think  of.  I  do  not  see  myself,  if  the  thing  were 
done  decently,  that  burning  a  dead  body  is  more  horrible  than 
burying  it.  If  anyone  would  allow  his  imagination  to  stray  into 
the  inside  of  a  coffin,  and  think  what  a  body  looked  like  while 
undergoing  decomposition,  the  thing  would  be  horrible.  So 
long  as  the  process  of  burning  was  carefully  concealed  from 
sight,  I  do  not  see  myself  that  there  is  any  such  public  mischief 
in  its  practice  that,  sitting  here  as  a  judge,  I  can  declare  it  to 
be  a  misdemeanour.  My  opinion  might  be  wrong,  other  judges 
might  have  a  different  view,  but  I  am  judge  on  this  occasion, 
and  if  I  have  an  opinion  I  express  it,  and  the  defendant  has  a 
right  to  the  benefit  of  it.  My  opinion  is  that  the  mere  burning 
of  a  body  is  not  an  offence ;  that  if,  on  the  other  hand,  it  is  burnt 
in  such  a  manner  as  to  give  ordinary  persons  reasonable  ground 
of  offence,  then  it  is  a  misdemeanour.  When  I  said  ordinary 
persons  I  used  the  words  for  this  reason.  There  were  some 
people  in  the  world  who  took  offence  at  their  neighbours  doing 
anything  which  they  did  not  like  themselves,  or  which  was  not 
according  to  their  own  habits  and  practice,  and  there  were  many 
persons  who  were  extremely  indignant  as  soon  as  they  heard  that 
anyone  had  political  or  religious  opinions  with  which  they  did 
not  agree,  or  were  addicted  to  habits  and  ways  of  life  which  were 
considered  absurd  or  wrong.  That  was  a  habit  that  was  not 
to  be  commended,  and  which  the  law  of  this  country  did  not 
protect.  Therefore  the  mere  fact  that  this  person  or  that  might 
think  the  burning  of  a  body  wrong,  or  might  have  some  religions 
scruples  against  the  practice,  is  not  what  I  refer  to  when  I 
use  the  term  "giving  offence  to  ordinary  people's  feelings.*' 
When  I  spoke  of  giving  offence  to  ordinary  people's  feelings  I 
meant,  first,  offensive  to  the  senses ;  secondly,  I  alluded  to  the 
feeling  of  respect  and  awe  with  which  one  looks  upon  a  dead 
body.  These  feelings  were  not  to  be  wantonly  interfered  with, 
and  if  anyone  wished  to  bum  a  body  they  might  do  so,  but  they 
must  take  care  to  do  so  in  the  fullest  sense  of  tiie  words 
"  decently  and  in  order,''  and  in  such  a  manner  as  not  to  offend 
neighbours.  That  I  think  is  the  law,  and  I  think  it  is  common 
sense.  Whether  common  sense  or  not,  in  my  judgment  it  is 
the  law,  and  the  gentlemen  of  the  jury  are  bound  for  the 
purposes  of  this  trial,  as  also  were  the  learned  counsel,  to  submit 
to  my  ruling  upon  the  matter  of  law. 

Evidence  was  then  given  bearing  out  the  opening  statement  of 
counsel  for  the  prosecution. 

Stephen   J.  to  the  jury :  If  the  jury  thought  the  defendant 
conducted  the  affair  in  such  a  manner  as  to  give  reasonable  cause 
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of  offence  to  sight  or  by  another  way  in  producing  a  horrible        Rbo. 
smelly  or  exhibiting  a  hideous  spectacle  to  the   people  in  the       pT' 

neighbourhood  they  ought  to  convict  him.     But  if  on  the  other        ' 

hand  they  were  not  of  that  opinion  it  was  not  their  duty  to  do        1884. 
so.     It  appeared  to  him  that  if  a  man  was  going  to  do  a  thing    ^      7:  _ 
which  was  going  to  phock  the  feelings  of  people  he  ought  to  be      Common 
yery  careful  to  conduct  his  operations  in  such  a  manner  as  to     nuisance, 
prevent  any  injury  to  the  natural  feelings  of  the  people.     In  this 
case  it  ws^  not  like  burning  a  body  in  the  square  of  a  public 
market  place^  nor  like  which  was  the  other  extreme — burning 
the  body  in  any  place  made  for  the  purpose,  which  latter  would 
not  be  a  nuisance.     The  jury  would  have  to  consider  whether  it 
was  a  nuisance  by  the  definition  he  had  given  to  it,  that  was, 
something  offensive  to  people  in  the  exercise  of  rights  common 
to  all  Her  Majesty's  subjects,  and  particularly  as  to  the  right  of 
walking  about  the  roads  and  places  where  this  was  done.     This 
exhibition  was  near,  but  whether  near  enough  to  cause  offence  in 
the  proper  sense  of  the  word  was  for  the  jury  to  decide  by  the 
facts  before  them.  Verdict  Not  Ovdlty, 

Beg,  V.  Price.— Mr.  Justice   Stephen's  charge  to   the  Qrand 
Jury : — 

Gentlemen  of  the  Grand  Jury. — There  are  a  considerable  number  of  cases  on  the    Toprtveata 
calendar,  bnt  with  one  exception  they  are  of  the  most  ordinary  kind,  and  the  circnm-    coroner  from 
stances  attending  them  are  of  such  a  nsnal  character  that  I  shall  not  weary  yon  with  holding  an  in" 
dwelling  npon  them  at  all.    One  of  the  cases  to  be  brought  before  you  is  so  singular  qttest    by    dis^ 
in  its  character,  and  inyolves  a  legal  question  of  so  much  novelty  and  of  such  general     posing  of  a 
interest,  that  I  propose  to  state  at  some  length  what  I  believe  to  be  the  law  upon  the    dkad  bocbi  in 
matter.     I  have  given  this  subject  all  the  consideration  I  could,  and  I  am  permitted    any  uxm  is  a 
to  say  that,  although  I  alone  am  responsible  for  what  I  am  about  to  read  to  you,  misdemeanour. 
Fry,  L.J.  takes  the  same  view  of  the  matter  as  I  do,  and  for  the  same  reasons. 
William  Price  is  charged  with  a  misdemeanour  under  the  following  circumstances. 
He  had  in  his  house  a  child  five  months  old,  of  which  he  is  said  to  be  the  father. 
The  child  died.    Mr.  Price  did  not  register  its  death.    The  coroner  accordingly  gave 
him  notice  on  a  Saturday  that  unless  he  sent  a  medical  certificate  of  the  cause  of 
death,  he  (the  coroner)  would  hold  an  inquest  on  the  body  on  the  following  Monday. 
Mr.  Price  on  the  Sunday  afternoon  took  the  body  of  the  child  to  an  open  space,  put 
it  into  a  ten  gallon  cask  of  petroleum,  and  set  the  petroleum  on  fire.    A  crowd 
collected ;  the  body  of  the  child,  which  was  burning,  was  covered  with  earth,  and 
the    flames  extinguished,   and   Mr.    Price  was    brought    up  before    the    magis- 
trates  and    committed    for    trial.      He  will   be  indicted  before  you  on  a  charge 
which  in  different  parts  imputes  to  him  —  first,  the  having  prevented  an  inquest 
on    the    body,    and   secondly    his  having  attempted  to    bum    the  child's    body. 
With    respect   to    the    prevention    of     the    inquest,    the    law    is    that    it    is    a 
misdemeanour    to   prevent   the  holding  of   an    inquest,  which  ought  to  be  held, 
by  disposing  of  the  body.    It  is  essential  to  this  offence  that  the  inquest  which 
it  is  proposed  to  hold  is  one  that  ought  to  be  held.    The  coroner  has  not  an  absolute 
right  to  hold  inquests  in  every  case  in  which  he  chooses  to  do  so.     It  would  be 
intolerable  if  he  had  power  to  intrude  without  adequate  cause  upon  the  privacy  of  a 
family  in  distress,  and  to  interfere  in  their  arrangements  for  a  funeral.    Nothing  can 
justify  such  an  interference,  except  a  reasonable  suspicion  that  there  may  have 
been  something  peculiar  in  the  death,  and  that  it  may  have  been  dae  to  other 
causes  than  common  illness.   In  such  cases  a  coroner  not  only  may,  but  ought,  to  hold 
an  inquest,  and  to  prevent  him  from  doing  so  by  disposing  of  the  body  in  any  way— 
for  an  inquest  must  be  held  on  view  of  the  body — is  a  misdemeanour.   The  depositions 
in   the  preF.nt  case  do  not  clearly  show  why  the  coroner  considered  an  inquest 
necessary.    If  you  think  that  the  conduct  of  Dr.  Price  was  such  as  to  give  him  fair 
grounds  lor  holjpng  one  you  ought  to  find  a  true  bill,  for  beyond  aU  question  he  did 
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Rbq.  as  much  as  in  him  lay  to  dispose  of  the  hody  in  snch  a  way  as  to  make  an  inquest 

V.  impossihle.    The  other  part  charged  as  criminal  is  the  attempt  of  Dr.  Price  to  bnm 

Pbigb.  the  child's  body,  and  this  raises,  in  a  form  which  makes  it  my  duty  to  direct  you 

upon  it,  a  question  which  has  been  several  times  discussed,  and  which  has  attracted 

1884.  some  public  attention,  though,  as  far  as  I  know,  no  legal  decision  has  ever  been  given 

upon  it — the  question,  namely,  whether  it  is  a  misdemeanour  at  common  law  to  bum 

Cremation —    a  dead  body  instead  of  burying  it.    As  there  is  no  direct  authority  upon  the  question. 

Common  I  have  found  it  necessary,  in  order  to  form  an  opinion,  to  examine  several  branches 
nuisance,  of  the  law  which  bear  upon  it  more  or  less  remotely,  in  order  to  ascertain  the 
principles  on  which  it  depends.  The  practice  of  burning  dead  bodies  prevailed  to  a 
considerable  extent  among  the  Romans,  as  it  does  to  this  day  among  the  Hindoos, 
though  it  is  said  that  the  practice  of  burial  is  both  older  and  more  general.  It  appears 
to  have  been  discontinued  in  this  country  and  other  parts  of  Europe  when  Christianity 
was  fully  established,  as  the  destruction  of  the  body  by  fire  was  considered,  for  reasons 
to  which  I  need  not  refer  here,  to  be  opposed  to  Christian  sentiment,  but  this  change 
took  place  so  long  ago,  and  the  substitution  of  burial  for  burning  was  so  complete, 
that  the  burning  of  the  dead  has  never  been  formally  forbidden  or  even  mentioned  or 
referred  to,  so  far  as  I  know,  in  any  part  of  our  law.  The  subject  of  burial  was  formerly 
and  for  many  centuries  a  branch  of  the  ecclesiastical  or  canon  law.  Among  the 
English  writers  on  this  subject  little  is  to  be  found  relating  to  burial.  The  subject 
was  much  more  elaborately  and  systematically  studied  in  Roman  Catholic  countries 
than  in  England,  because  the  law  itself  prevailed  more  extensively  in  those  countries. 
In  the  **  Jus  Ecclesiasticum  "  of  Van  Espen,  a  g^reat  authority  on  the  subject,  there  is 
an  elaborate  discourse  filling  twenty-two  folio  pages  in  double  columns  on  the  subject 
of  burial,  in  which  every  branch  of  the  subject  is  systematically  arranged  and  discussed, 
with  references  to  numerous  authorities.  The  only  importance  of  it  is,  that  it  shares 
the  view  of  the  Canonists  on  the  subject,  and  which  view  had  great  influence  on  our 
own  ecclesiastical  lawyers,  though  only  a  small  part  of  the  canon  law  itself  was  ever 
introduced  in  this  country.  Without  giving  specific  reference,  I  may  say  that  the 
whole  of  the  title  in  Van  Espen  regards  the  participation  of  funeral  rites  as  a  privilege, 
subject  to  certain  conditions,  to  which  all  the  members  of  the  Church  were  entitled,  and 
the  deprivation  of  which  was  a  kind  of  posthumous  punishment  analogous  to  the  excom- 
munication of  the  living.  The  great  question  with  which  the  writer  occupies  himself 
is :  **  In  what  cases  ought  burial  to  be  denied  ?  "  The  general  principle  is  that  those 
who  are  not  worthy  of  Church  privileges  in  life  are  also  to  be  excluded  from  them  in 
death.  As  to  the  manner  in  which  the  dead  bodies  of  persons  deprived  of  burial 
were  to  be  disposed  of,  Van  Espen  says  only  that,  although  in  some  instances  the  civil 
power  may  have  entirely  forbidden  burial,  whereby  bodies  may  remain  unburied  or 
exposed  to  the  sight  of  all,  to  be  devoured  by  beasts  or  destroyed  by  the  weather 
(he  considers  the  destruction  of  criminals  as  a  case  of  this  kind),  the  Church  has  never 
made  such  a  provision,  and  has  never  prohibited  the  covering  of  dead  corpses  with 
earth.  This  way  of  looking  at  the  subject  seems  to  explain  how  the  law  came  to  be 
silent  on  exceptional  ways  of  disposing  of  dead  bodies.  The  question  was  in  what  cases 
burial  must  be  refused.  As  for  the  way  of  disposing  of  bodies  to  which  it  was 
refused,  the  matter  escaped  the  attention,  being  probably  regarded  as  a  matter  which 
affected  those  only  who  were  so  unfortunate  as  to  have  charge  of  such  corpses.  The 
famous  judgment  of  Lord  Stowell  in  the  case  of  iron  coffins  {Gilbert  v.  Barraud^  2 
Haggard  Consistory  Reports  833),  which  constitutes  an  elaborate  treatise  on  burials, 
proceeds  upon  the  same  principles.  The  law  presumes  that  everyone  will  wish  that 
the  bodies  of  those  in  which  he  was  interested  in  their  lifetime  should  have  Christian 
burial.  The  probability  of  a  man  entert-aining  and  acting  upon  a  different  view,  is 
not  considered.  These  considerations  explain  the  reason  why  the  law  is  silent  as  to 
the  practice  of  burning  the  dead.  Before  I  come  to  consider  its  legality  directly,  it 
will  be  well  to  examine  some  analogous  topics  which  throw  light  upon  it^  There  is 
one  practice  which  has  analogy  to  funeral  burning,  inasmuch  as  it  constitutes  an  ex- 
ceptional manner  of  dealing  with  dead  bodies.  I  refer  to  anatomy.  Anatomy  was 
practised  in  England  as  far  back  as  the  veiy  beginning  of  the  seventeenth  century.  It 
continued  to  be  practised,  so  far  as  I  know,  without  any  interference  on  the  part  of  the 
Legislature,  down  to  the  year  1832,  in  which  year  was  passed  the  Act  for  regulating 
the  schools  of  anatomy.  This  Act  recites  "  the  importance  of  anatomy,  and  that  the 
legal  supply  of  human  bodies  for  such  anatomical  study  is  insufficient  fully  to  provide 
the  means  of  such  knowledge."  It  then  makes  provision  for  the  supply  of  snch  bodies 
by  enabling  any  executor  or  any  other  person  having  lawful  possession  of  the  body  of 
any  deceased  person  to  permit  the  body  to  be  dissected,  except  in  certain  oases.  The 
effect  of  this  has  been  that  the  bodies  of  persons  dying  in  various  public  institutions 
whose  relatives  were  unknown  were  dissected.  The  Act  establishes  other  requisi- 
tions not  material  to  the  present  question,  and  enacts  that  after  examination  the  bodies 
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Bball  be  decently  interred.    This  Act  appears  to  me  to  prove  dearly  that  Parlia-  Bjbq. 

ment  regarded  anatomy  as  a  legal  practice,  and  further,  it  considered  that  there  v. 

was  such  a  thing  as  a  **  legal  supply  of  human  bodies,"  though  that  supply  was  in-         Pbics. 

sufficient  for    the  purpose.      This  is  inconsistent    with  the  opinion  that  it  is  an  

absolute  duty  on  the  part  of   persons  in  charge  of  dead  bodies  to  bury  them,  and  1884. 

this  conclusion  is  rather  strengthened  than  otherwise  by  tbe  proyision  in  sect.  13  

of  the  Act,  '*  The  party  remoying  the  body  shall  provide  for  its  decent  burial  after  Cremation — 
examination.  This  seems  to  imply  that  apart  from  the  Act  tbe  obligation  to  bury  Common 
would  not  exist,  and  it  is  remarkable  that  the  words  are  not  as  in  the  earlier  nuisance, 
section,  '^  executor  or  other  party,"  which  seems  to  point  to  the  inference  that  the 
executor  stood  in  a  different  position  as  to  burial  from  the  party  having  **  lawful 
possession,"  and  has  a  wider  discretion  on  the  matter.  I  come  now  to  a  series  of 
eases  more  clearly  connected  with  the  present  case.  As  is  well  known,  the  great 
demand  for  bodies  for  anatomical  purposes,  not  only  led  in  some  cases  to 
murders,  the  object  of  which  was  to  sell  the  bodies  of  the  murdered  persons, 
but  also  to  the  robberies  of  churchyards  by  what  were  commonly  called 
"  resurrection  men."  This  practice  prevailed  for  a  considerable  length  of  time,  which 
appears  from  the  case  of  R,  v.  D/nn  (2  T.  R.  788)  decided  in  1788,  forty-four  years 
before  the  Anatomy  Act.  In  that  case  it  was  held  a  misdemeanour  to  disinter  a  body 
for  the  purpose  of  dissection,  the  court  saying  that  common  decency  required  that 
the  practice  should  be  put  a  stop  to,  that  the  offence  was  cognizable  in  a  criminal  court 
as  being  highly  indecent  and  contra  bonos  mores,  at  the  bare  idea  of  which  alone 
nature  revolted.  It  was  also  said,  "  that  it  had  been  the  regular  practice  of  the  Old 
Bailey  in  modem  times  to  try  charges  of  this  nature."  It  is  to  be  observed  in 
reference  to  this  case  that  the  act  done  would  have  been  a  peculiarly  indecent 
theft  if  it  had  not  been  for  the  technical  reason  that  a  dead  body  is  not  the 
subject  of  property.  A  case,  however,  has  been  carried  a  step  further  in  modem  times. 
It  was  held  in  it  v.  Sharp  (Dears.  &  Bell,  160)  to  be  a  misdemeanour  to  disinter  a  body 
at  all  without  lawful  authority,  even  when  the  motive  of  the  offender  was  pious  and 
laudable,  the  case  being  one  in  which  the  son  disinterred  his  mother  in  order  to  bury 
her  in  his  father's  grave ;  but  he  got  access  to  her  grave  and  opened  it  by  false  pre- 
tences. The  law  to  be  extracted  from  tbeee  authorities  seems  to  me  to  be  this :  The 
practice  of  anatomy  is  lawful  and  useful,  though  it  may  involve  an  unusual  means  of 
disposing  of  dead  bodies ;  but  to  open  a  grave  and  disinter  a  body  without  authority 
is  a  misdemeanour,  even  if  it  is  done  for  a  laudable  purpose.  These  cases,  for  the 
reasons  I  have  given,  have  some  analogy  to  the  buming  of  a  dead  body,  but  they  are 
remote  from  it.  They  certainly  do  not  in  themselves  warrant  the  proposition  that  to 
bum  a  dead  body  is  in  itself  a  misdemeanour.  There  are  two  other  cases  which  come 
rather  nearer  to  the  point.  They  are  JR,  v.  Vann  (2  Den.  825)  and  IL  v.  Stewart  (12 
A.  &  E.  773-779).  Each  of  these  cases  lays  down  in  unqualified  terms  that  it  is  the  duty 
of  certain  specified  persons  to  bury  in  particular  oases.  The  case  of  R.  v.  Stewart  lays 
down  the  following  principles  :  **  Every  person  dying  in  this  country,  and  not  within 
certain  exclusions  laid  down  by  the  ecclesiastical  "law,  has  a  right  to  Christian  burial, 
and  that  implies  a  right  to  be  carried  from  the  place  whore  his  body  lies  to  the 
parish  cemetery."  It  adds,  "  The  individual  under  whose  roof  a  poor  person  dies  is 
bound  " — t.  6.,  if  no  one  else  is  so  bound,  as  appears  from  the  rest  of  the  case — **  to 
carry  the  body,  decently  covered,  to  the  place  of  buriaL  He  cannot  keep  him  unburied 
or  do  anything  which  prevents  Christian  burial.  He  cannot,  therefore  cast  him  out  so 
as  to  expose  the  body  to  violation,  or  to  offend  the  feelings  or  endanger  the  health 
of  the  living ;  for  those  reasons  he  cannot  cany  him  uncovered  to  the  grave.  In  the 
case  of  R.  v.  Vann  the  court  held,  ^  That  a  man  is  bound  to  give  Christian  burial  to  his 
deceased  child  if  he  has  the  means  of  doing  eo,  but  he  is  not  liable  to  be  indicted  for  a 
nuisance  if  he  has  not  the  means  of  so  providing  burial  for  it."  These  cases  are  the 
nearest  approach  which  I  have  been  able  to  find  to  an  authority  directly  upon  the 
present  point ;  for  if  there  is  an  absolute  duty  upon  a  man  having  the  means  to  bury 
his  child,  and  if  it  is  a  duty  to  give  every  corpse  Christian  burial,  the  duty  must  be 
violated  by  burning  it.  I  do  not  think,  however,  that  the  cases  really  mean  to  lay 
down  any  such  rule.  The  question  of  buming  was  not  before  the  court  in  either  case. 
In  /2.  Y.  Stewart  the  question  was,  whether  the  duty  of  burial  lay  upon  the  parish 
officer  or  on  some  other  person.  In  K  v.  Vann  the  question  was  whether  a  man  who 
had  not  the  means  to  bury  his  child  was  bound  to  incur  a  debt  in  ordw  to  do  so.  In 
neither  case  can  the  court  have  intended  to  express  themselves  with  complete  verbal 
accuracy,  for,  in  i2.  v.  Stewart^  the  court  speaks  of  the  "  right "  of  a  dead  body,  which 
is  obviously  a  popular  form  of  expression,  a  corpse  not  being  capable  of  rights,  and  in 
both  cases  the  expression  Christian  burial  is  used,  which  is  obviously  inapplicable  to 
persons  who  are  not  Christians — Jews,  for  instance,  Mahommedans,  or  Hindoos.  To 
this  I  may  add,  that  the  attention  of  neither  court  was  called  to  the  subject  of 
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anatomy  already  referred  to.  Skeletons  and  anatomical  preparations  oonld  not  be 
innocently  obtained,  if  the  language  of  the  cases  referred  to  was  constmed,  as  it  was 
intended  to  be,  severely  aod  literaUy  aoonrate.  There  is  only  one  other  case  to  be 
mentioned.  This  is  the  case  of  Williams  t.  Williams^  which  was  decided  two  years 
ago  by  Kay,  J.  in  the  Ohancery  Division,  and  is  reported  in  the  L.Rep.  20  Oh.  Div.  659. 
In  this  case,  one  H.  Grockenden  directed  his  friend  Eliza  Williams  to  bnm  his  body, 
and  directed  his  executors  to  pay  her  expenses.  The  executors  buried  the  body.  Miss 
Williams  got  leave  from  the  Secretary  of  State  to  disinter  it,  in  order,  as  she  said,  to 
be  buried  elsewhere.  Having  obtained  possession  of  it  by  misrepresentation,  she 
burnt  it,  and  sued  the  executors  for  her  expenses.  I  need  not  trace  out  ail  the  points 
of  the  case,  as  it  avowedly  leaves  the  question  now  before  us  undecided.  **  The  pur- 
pose was,"  says  Kay,  J.  *'  confessedly  to  have  the  body  buried,  and  therefore  arises  a 
very  considerable  question,  whether  that  is  or  is  not  a  lawful  purpose  according 
to  the  law  of  this  country.  That  is  a  question  which  I  am  not  going  to 
decide.'*  He  held  that  in  the  particular  case  the  removal  of  the  body  and  its  burning 
were  both  illegal  according  to  the  decision  of  R,  v.  Sharp^  already  referred  to. 
^  Giving  the  lady  credit,'*  he  said  '*  for  the  best  of  motives,  there  can  be  no  kind  of 
doubt  that  the  act  of  removing  the  body  by  that  licence  and  then  burning  it  was  as 
distinct  a  fraud  on  that  licence  as  anything  could  possibly  be.'*  This  was  enough  for 
the  particular  case,  and  the  learned  judge  accordingly  expresed  no  opinion  on  the 
question  on  which  it  now  becomes  my  duty  to  direct  you.  It  arises  in  the  present 
case  in  a  perfectly  clear  and  simple  form,  unembarrassed  by  any  consideration  as 
applied  to  the  other  cases  to  which  I  have  referred.  There  is  no  question  here  of  the 
gross  illegality  which  marked  the  conduct  of  those  described  as  resurrection-men,  of 
the  artifices,  not  indeed  criminal,  but  certainly  disingenuous,  by  which  the  possession 
of  the  body  was  obtained  in  the  cases  of  R.  v.  Sharp  and  Wilhams  v.  WiBuans,  Dr. 
Price  had  lawful  possession  of  the  child's  body,  and  it  was  certainly  not  only  his  right 
but  his  duty  to  dispose  of  it  by  burying,  or  in  any  other  manner  not  in  itself  iUegaL 
Here  I  must  consider  the  question  whether  to  bum  a  dead  body  instead  of  burying  it 
is  in  itself  an  illegal  act  After  full  consideration,  I  am  of  opinion  that  a  person  who 
bums  instead  of  burying  a  dead  body  does  not  commit  a  criminal  act  unless  he  does  it 
in  such  a  manner  as  to  amount  to  a  public  nuisance  at  common  law.  The  reason  for 
this  opinion  is,  that  upon  the  fullest  examination  of  the  authorities  I  have,  as  the 
present  review  of  them  shows,  been  unable  to  discover  any  authority  for  the  proposi* 
tion  that  it  is  a  misdemeanour  to  bum  a  dead  body,  and  in  the  absence  of  such 
authority  I  feel  that  I  have  no  right  to  declare  it  to  be  one.  There  are  some  instances 
no  doubt  in  which  the  courts  of  justice  have  declared  acts  to  be  misdemeanours  which 
had  never  been  previously  decided  to  be  so ;  but  I  think  it  would  be  found  in  every  such 
ease  the  act  involved  great  public  mischief  or  moral  scandal  It  is  not  my  place  to 
offer  any  opinion  as  to  the  comparative  merits  of  burning  and  burying  corpses,  but 
before  I  could  hold  it  to  be  a  misdemeanour  to  bum  a  dead  body  I  must  be  satisfied 
that  not  only  some  people,  or  even  many  people,  object  to  the  practice,  but  that  it  is 
on  plain  undeniable  grounds  highly  mischievous,  or  grossly  scandalous.  Even  then  I 
should  pause  long  before  I  held  it  a  misdemeanour ;  but  I  cannot  even  take  the  first 
step.  Sir  Thomas  Brown  finishes  his  famous  essay  on  urn  burial  with  a 
quotation  from  Lucan,  which  in  eight  Latin  words  translated  by  eiffht  English  words 
seems  to  sum  up  the  matter :  ^*  TcUiesne  cadavera  solvat  an  vogus  hand  refert  ''(Whether 
decay  or  fire  destroys  corpses  matters  not.)  The  difference  between  the  two  pro- 
cesses is,  the  one  is  quick,  the  other  slow.  Each  is  so  horrible  that  every  earthly 
imagination  would  turn  away  from  its  details,  but  one  or  the  other  is  inevitable, 
and  each  may  be  concealed  from  observation  by  proper  precautions.  There  are,  no 
doubt,  religious  considerations  and  feelings  connected  with  the  subject  which  every- 
one would  wish  to  treat  with  respect  and  tenderness,  and  I  suppose  there  is  no 
doubt,  as  a  matter  of  historical  fact,  the  disuse  of  burning  bodies  was  due  to  religious 
sentiments.  I  do  not  think  that  it  can  be  said  that  every  pi^ctice  which  startles  and 
jars  upon  the  religious  sentiments  of  the  majority  of  the  population  is  for  that  reason 
a  misdemeanour  at  common  law.  The  statement  of  such  a  proposition  is  a  sufficient 
refutation  of  it,  but  nothing  short  of  this  will  support  the  conclusion  that  to  bum  a 
dead  body  must  be  a  misdemeanour.  As  for  the  public  interest  in  the  matter, 
burning  on  the  one  hand  effectively  prevents  the  bodies  of  the  dead  from  poisoning 
the  living ;  on  the  other  hand,  it  might  no  doubt  destroy  the  evidence  of  crime.  These, 
however,  are  matters  for  the  Legislature  and  not  for  me.  The  great  leading  rule  of 
criminal  law  is  that  nothing  is  a  crime  unless  it  is  plainly  forbidden  by  the  law.  This 
rule  is,  no  doubt,  subject  to  exceptions,  but  they  are  rare,  narrow,  and  to  be 
administered  with  the  greatest  reluctance,  and  only  upon  the  strongest  reasons. 
This  brings  me  to  the  last  observation  I  have  to  make.  Though  I  think  to  bum  a 
body  decently  and  inoffensively  is  lawful,  or  at  the  least  not  oriminal,  it  is  obvious 
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that  if  is  done  in  such  a  manner  as  to  be  ofifensive  to  others  it  is  a  nuisance,  and  one  Haa 

of  an  aggravated  kind.    A  common  nuisance  is  an  act  which  obstructs  or  causes  v, 

inconvonienoe  or  damage  to  the  public  in  the  exercise  of  right  common  to  all  Her        PaiGB. 

Blajesty*s  subjects.     To  bum  a  dead  body  in  such  a  place  or  in  such  a  manner  as  to  

annoy  persons  passing  along  public  roads  or  other  places  where  they  have  a  right  to  1884. 

go  is  beyond  all  doubt  a  nuisancOi  as  nothing  more  offensive,  both  to  sight  and  smell,  - 

can  be  imagined.    The  depositions  in  this  case  do  not  state  very  distinctly  the  nature    CrenKUion- 

of  the  place  where  the  act  was  done,  but  if  you  think,  upon  inquiry,  that  there  is        Common 

evidence  of  its  having  been  done  in  such  a  situation  and  manner  as  to  be  offensive       nuisance, 

to  any  considerable  number  of  persons,  you  should  find  a  true  bill.    This  must  depend 

upon  details  in  which  it  would  be  improper,  and,  indeed,  impossible  to  address  you. 

I  must  conclude  with  a  few  words  esplaaatory  of  the  reasons  which  have  led  me  to 

address  you  at  so  much  length.    The  novelty  of  the  matter,  and  the  interest  which 

many  persons  take  in  it,  are  a  reason  for  going  into  it  fully.     The  difficulty  which  a 

petty  jury  would  find  is  avoided  by  my  addressing  myself  to  you  rather  than  to  them. 

The  fact,  also,  that  if  I  am  wrong  my  error  is  in  favour  of  the  defendant,  is  another 

reason  for  my  stating  my  views  fully  to  you,  for,  if  he  should  be  acquitted  upon  my 

direction,  there  would  be  no  means  of  carrying  the  case  to  the  Oourt  for  Grown  Oases 

Beserved. 


WESTERN    CIRCUIT. 

WiNTEB  Assizes. 
Jan.  18  and  Feb.  9,  1884. 
(Before  Lindley,  L.J.) 
Eennabd  v.  Simmons  and  others,  (a) 


€t 


Oriminal  prisoner'* — Prisons  Acts,  1865  and  1877 — Vaccination 
Act,  1867 — Summary  Jwrisdiction  Act,  1879 — Jervis's  Act,  1848. 

A  person  who  is  corrmdtted  to  prison  in  default  d)f  distress  for 
non-payment  of  a  swm  of  money  adjudged  to  he  paid  by  a  cowrt 
of  sv/mma/ry  jurisdiction  on  an  information  vmder  sect,  31  of 
the  Vaccinatum  Act,  1867,  is  a  "  criminal  prisoner  *'  mithin  the 
meaning  of  the  Prisons  Act,  1865,  s.  5,  cmd  must  he  treated  as 
such  while  in  prison. 

THIS  was  in  form  an  action  of  assault  brought  against  the 
Governor  of  Her  Majesty's  Prison  at  Portsmouth  and  two 
of  his  warders,  for  improperly  treating  the  plaintiff  while  an 
inmate  of  the  gaol.  The  plaintiff  is  a  commercial  traveller,  now 
residing  at  Brighton.  On  the  26th  day  of  February,  1883,  he 
was  ordered  by  a  magistrate  for  the  county  of  Sussex  to  cause 
his  daughter  Charlotte  Mabel  Kennard,  aged  three,  to  be 
vaccinated.     This  he  refused  to  do  ^'  on  principle,^'  as  he  said. 

(a)  Reported  by  W.  Blakb  Odqbbb,  Esq.,  Barrister  at-Law. 
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IKbnnabd  On  the  7th  day  of  May  he  was  consequently  summoned  before 

Simmons  and  ^^®  magistrates  at  Steyning,  under  sect.  31  of  the  Vaccination 

OTBEBS.  -^^^y  1867^  and  fined  11,  inclusive  of  costs.    He  refused  to  pay  this 

—  fine.     A  distress  was  accordingly  levied  on  his  goods,  but  was 

^^'  returned  unexecuted,  no  goods  being  found.     The  magistrates 

Criminal pri-  accordingly  ordered  the  plaintiff  to  be  imprisoned,  but  without 

8oner—Com-  hard  labour,  for  fourteen  days  in  the  Portsmouth  prison  in  default 

"^^^fJZ  T'  ^^  payment  of  the  fine. 

penalty  under  The  plaintiff  was  accordingly  arrested  under  a  warrant  on  the 
the  Vaccina-  1 6th  day  of  May,  and  couveyed  to  Portsmouth  gaol.  There  he 
tion  Act.  ^g^  ordered  to  take  a  bath,  and  whilst  he  was  in  the  bath  his 
ordinary  clothes  were  taken  from  him  and  prison  clothes  sub- 
stituted, which  he  was  compelled  to  wear.  His  deceased  wife's 
wedding-ring,  which  he  always  wore,  was  removed  from  his 
finger.  Hd  was  also  throughout  the  fortnight  compelled  to  pick 
oakum,  to  sleep  on  a  plank  bed,  and  to  take  his  exercise  with  the 
ordinary  prisoners.  He  was  also  not  allowed  to  procure  his  own 
food,  though  he  offered  to  pay  for  it,  but  was  compelled  to  live 
on  the  prison  fare. 

By  sect.  4  of  the  Prisons  Act,  1865,  a  ''  criminal  prisoner  "  is 
defined  as  meaning  ''  any  prisoner  charged  with  or  convicted  of 
a  crime,''  and  this  definition  is  incorporated  into  the  Prisons 
Act,  1877,  by  sect.  61  thereof. 

By  sect.  38  of  the  Prisons  Act,  1877,  it  is  enacted  as  follows : 

The  Secretary  of  State  may  from  time  to  time  make,  and  when  made  repeal,  alter, 
or  add  to,  rules  -with  respect  to  the  classification  and  treatment  of  prisoners  imprisoned 
for  non-compliance  with  the  order  of  a  justice  or  justices  to  pay  a  sum  of  money,  or 
imprisoned  in  respect  of  the  default  of  a  distress  to  satisfy  a  sum  of  money  adjudged 
to  be  paid  by  order  of  a  justice  or  justices,  so  that  such  rules  are  in  mitigation  and  not  * 
in  increase  of  the  effect  of  such  imprisonment,  as  regulated  by  the  Prisons  Act, 
1865. 

In  pursuance  of  the  authority  given  by  this  section.  Her 
Majesty's  Principal  Secretary  of  State  for  the  Home  Department, 
on  the  19th  day  of  February,  1878,  made  certain  rules,  including 
"  special  rules  for  debtors,"  of  which  the  fifteenth  is  as  follows  : 

The  foregoing  rules  relating  to  debtors  shaU  apply  to  any  person  committed  to 
prison  for  default  in  payment  of  any  debt,  or  inst^ment  of  any  debt,  or  any  sum 
of  money  due  from  or  payable  by  such  person  in  pursuance  of  any  order  or  judg- 
ment of  any  County  Court  or  other  competent  court,  or  any  order  of  a  justice  or 
justices,  unless,  by  the  terms  of  the  warrant  of  commitment,  the  imprisonment  is 
to  be  with  hard  labour. 

The  action  came  on  for  hearing  before  Lindley,  L.  J.,  without 
a  jury,  at  the  Winchester  Assizes,  on  the  18th  day  of  January 
1884.  The  damages  were  agreed  at  30Z.,  if  any.  It  was  admit- 
ted that  the  plaintiff  had  not  been  treated  in  accordance  with 
the  "  Special  Rules  for  Debtors,"  but  as  a  criminal  prisoner  not 
sentenced  to  hard  labour.  Picking  oakum  is  not  now  considered 
"  hard  labour," 

Petheram,  Q.C.  and  Odgers  contended  that  the  plaintiff  was, 
under  rule  15  above,  entitled  to  be  treated  as  a  debtor.  It  may 
be  that  he  was  not  in  the  strict  sense  of   the  word  a  debtor^ 
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bat  he  was  a  '^  person  committed  to  prison  for  default  in  pay-     Kbnnabd 
ment  of  a  sum  of  money  due  from  him  in  pursuance  of  an  order  gj^^^^^g  ^^^ 
of  justices/'  such  imprisonment  being  expressed  to  be  '^  without      othkbs. 
hard  labour/'  — 

Charles,  Q.O.  and  Matthews  for  the  defendants. — The  plaintiff       ^f^ 
is  a    "criminal  prisoner/'   for  he    was    convicted   of  a    crime. '^Criminal pri- 
There  is  a  great  and  fundamental  distinction  between  a  conviction   son^—Com- 
and  an  order  of  justices.     In  this  case  the  plaintiff  was  convicted  '"*"^„*^r?"" 
on  an  information  within  the  meaning  of  sect.  5  of  the  Sum-  penalty  under 
mary  Jurisdiction  Act,  1879,  which  is  confined  to  criminal  pro-    the yaccina- 
ceedings;  he  was   not   ordered  on   complaint  to  pay  a  sum  of      ^^^f^^^^- 
money  under  sect.    6   of  that   Act,  which  is  confined   to  civil 
debts.     The  plaintiff  must  come  under  one  section  or  the  other ; 
there  is  no  third  class  :  [Allen  v.  Worthy,  L.  Rep.  5  Q.  B.   168  ; 
39  L.  J.  36,  M.  C. ;  Reg  v.  Paget,  45  L.  T.  Rep.  N.  S.  794 ;    8 
Q.  B.  Div.  151 ;  Mellor  v.  Denham,  42  L.  T.  Rep.  N.  S.  494  3   5 
Q.  B.  Div.  467.) 

Petheram,  Q.O.  in  reply. — There  is  a  third  class.  The  Sum- 
mary Jurisdiction  Act  itself,  in  sect.  21,  speaks  of  "a  warrant 
for  committing  a  person  to  prison  for  nonpayment  of  a  sum  of 
money  not  a  civil  debt  adjudged  to  be  paid  by  an  order."  And 
the  schedule  1  to  the  Prisons  Act,  1865,  r.  102,  expressly  em- 
powers the  justices  in  sessions  assembled  to  ^^  make  such  rules 
as  they  think  expedient  with  respect  to  the  classification  and 
treatment  of  prisoners  who  are  not  debtors,  and  are  not  criminal 
prisoners  within  the  meaning  of  this  Act."  Neither  sect.  38  of 
the  Act  of  1877,  nor  rule  15,  made  thereunder,  is  restricted  to 
civil  debtors,  as  is  clear  from  the  concluding  words  as  to  im- 
prisonment without  hard  labour,  which  would  otherwise  be 
quite  unnecessary.  The  plaintiff  was  not  sentenced  to  any  defi- 
nite term  of  imprisonment;  he  could  have  come  out  at  any 
moment  on  paying  a  sovereign :  {Beg,  v.  Whitecross-street,  6  B. 
A  S.  371 ;  34  L.  J.  193,  M.  0. ;  Reg.  v.  Master  and  others,  L. 
Rep.  4  Q.  B.  285). 

Cur.  adv.  vult. 

Feb.  9. — LiNDLET,  L.J.  (after  briefiy  recapitulating  the  facts  of 
the  case)  continued  as  follows  : — The  plaintiff  was  committed  to 
prison  without  hard  labour  for  fourteen  days  unless  the  penalty 
and  costs  of  commitment  and  conveyance  to  prison  were  sooner 
paid.  The  commitment  was  under  11  &  12  Vict.  c.  43,  s.  19, 
and  42  &  43  Vict.  c.  49,  s.  21,  and  was  in  all  respects  regular. 
Under  this  commitment  the  plaintiff  was  arrested  and  imprisoned. 
When  in  gaol  he  was  treated  as  an  ordinary  criminal  prisoner 
not  subject  to  hard  labour.  He  complains  of  this,  and  alleges 
that  he  ought  to  have  been  treated  more  leniently,  viz.,  as  a 
debtor  or  as  a  person  entitled  to  the  benefit  of  the  rules  relating 
to  debtors.  The  \l.  which  he  was  ordered  to  pay  was  money 
adjudged  to  be  paid  on  a  conviction,  and  was  not  money  simply 
ordered  to  be  paid.  The  difference  between  convictions  and 
orders  for  the  payment  of  money  runs  through  the  whole  magis- 
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Kennard     terial  law  and  through  the  whole  of  Jer vis's  Act  (11  &  12  Vict. 

Simmons  AND  ^*  ^^'  ®®®  '^®"  ^'  ^^'  ^^*  *^^  ^^)>  ^^^  ^^  thoroughly  understood. 
0THKS8.      Nor  does  the  difference  depend  on  whether  hard  labour  can  or 

cannot  be  added  to  commitment  to  prison.     A  conviction  is  not 

an  order,  because  no  hard  labour  is  or  can  be  imposed ;  nor  does 
Criminal  pri'  an  Order  become  a  conviction  because  hard  labour  is  or  can  be 
8oner—Com-  imposed  in  case  of  disobedience  to  it  (see  11  &  12  Vict.  c.  43, 
'"*"'1£r« 0/"  »»•  1^'  21,  23,  and  24,  and  the  forms  in  the  schedules  I.  and  K. 
penalty  under  &iid  0.  2).     Theso  sectious  and  forms  show  that  hard  labour, 
the  Vaccina-  where  Warranted  by  statute,  may  be  imposed  both  in  cases   of 
tionAct,     convictions  and  in  cases   of  money  ordered  to  be  paid.     One 
instance  of  an  order  which  can  be  enforced  by  imprisonment  with 
hard  labour  is  furnished  by  the  Act  of  Geo.  2,  relating  to  the 
fraudulent  removal  of  goods  to  avoid  a  distress ;  another  instance 
is  afforded  by  the  Hackney  Carriage  Act  (1  &  2  Will.  4,  c.  22), 
s.  41,  and  I  believe  there  are  other  instances  of  the  same  sort. 
It  will  be  important  to  bear  this  in  mind  in  construing  the  Prison 
Rules  of  Feb.  1878  hereafter  referred  to.     Up  to  this  point  there 
appears  to  me  to  be  no  difficulty.     The  plaintiff  became  a  debtor 
to  the  Crown  in  respect  of  the  penalty  or  fine  imposed  upon  him 
by  the  justices ;  but  he  was  also  guilty  of  a  wilful  breach  of  a 
statutory  public  duty ;  and  for  this  he  was  duly  convicted.     It 
would  be  contrary  to  all  legal  principles  to  hold  that  the  plaintiff 
was  legally  entitled  on  payment  of  the  fine  to  disobey  the  plain 
injunctions  of  the  statute.     His  breach  of  duty  was  a  punishable 
offence.      It  was  made   punishable  summarily   by  the   statute 
imposing  the  duty,  and  if  no  provision  had  been  made  for  its 
punishment  summarily  the  breach  of  duty  would  have  been  an 
indictable  misdemeanour,  punishable  by  fine  or  imprisonment, 
or  both,  like  other  wilful  breaches  of  public  statutory  duties,  for 
the  punishment  of  which  no  express  provision  is  made  (see  Com. 
Dig.  *^ Indictment"  D.  &  B).     The  case  of  Allen  v.  Worthy  {vM 
8up,)  seems  to  me  to  be  in  accordance  with  this  view,  and  to  show 
that  the  order  of  the  7th  day  of  May,  1883,  imposing  the  fine 
of  1!.,  was  a  conviction  as  distinguished  from  an  order  in  its 
technical  sense.     If,  therefore,  there  were  no  other  statutes  or 
rules  to  consider,  I  should  hold,  without  hesitation,   that  the 
plaintiff  was  properly  treated  in  prison  as  a  criminal  prisoner, 
and  that  he  was  not  entitled  to  be  treated  as  a  debtor  or  other 
non-criminal  prisoner.     I  will  now  pass  to  the  Summary  Juris- 
diction Act,   1879    (42    &   43    Vict.   c.  49),  in  order  to  see 
whether  that  Act  has   in    any  way  altered    the    character    of 
the   plaintiff's    offence.       Sect.    5    is    the    one    applicable    to 
this   case.      Sect.   6  is   not  applicable;  for  the   penalty   here 
is  not  a  sum  claimed  to  be  due  and  to  be  recoverable  by  complaint. 
No   sum  was   due  to  anyone   before  the  penalty  was  imposed, 
when   it   became    a   debt  due  to    the    Crown.      Sect.   35,  in 
my  opinion,  refers   only  to  cases  within  sect.  6.     The  decision 
in  Reg.  v.  Paget  {ubi  sup.)  supports  this  view,  but  the  case  before 
me  is  much  plainer  than  that.     Sect.  21,  it  is  true,  mentions  "  a 
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sum  not  a  civil  debt,  adjudged  to  be  paid  by  an  order/'     This     Kkjtnabd 
expression  evidently  refers  to  a  sum  of  money  recoverable  by  gnjjjJJJg  ^^ 
summary  process  before  justices  ;  but  recoverable  by  an  order  as      others. 
distinguished  from  a  conviction.     A  sum  of  money  not  a  civil        — 
debt  may  yet  be  recoverable  by  an  order.     An  illustration  of       ]^ 
this    is  afforded  by   sect.  34,  sub-sect.  2.     The  object  of  the   Criminal  pru 
Legislature  in  sect.  6,  sect.  34,  sub-sect.  2,  and  sect.  35,  seems  soner—Com- 
to  have  been  to  abolish  imprisonment  for  debt  in  all  cases  of  non-  ^^^^j^f  ^f' 
payment  of  money,    payable  under  or  by  virtue  of  orders    of  penalty  under 
justices  when  the  debtor  cannot  pay.     In  other  words,  the  object   the  Vaccina- 
apparently  was  to  extend  sect.  4  of  the  Debtors  Act,  1869,  which      ^^^^<^^' 
excepts  from  its  provisions  all  sums  recoverable  summarily  before 
justices,  so  as  to  include  in  future  all  sums  recoverable  sum- 
marily under,  or  by  virtue  of,  an  order.     But  this  modification 
does  not  apply  to  sums  payable  on  convictions  as  distinguished 
from  orders.     The  conclusion  at  which  I  have  arrived  is,  that  the 
Summary  Jurisdiction  Act,  1879,  has  no  real  bearing  one  way  or 
the  other  on  the  question  I  have  to  determine.     I  pass,  therefore, 
to  the  Prison  Acts,  and  to  the  rules  made  under  them.     It  is 
apparent  from  them,  and  it  was  very  properly  admitted  on  both 
sides,  that  the   question  before  me  depends  upon  whether  the 
plaintiff  was  or  was  not  entitled  to  be  treated  in  accordance  with 
the  rules  issued  in  February,  1878,  under  the  Prisons  Act,  1877, 
and  headed  "  Special  Rules  for  Debtors/'     On  looking  through 
the  Prisons  Act,  1865,  and  the  rules  contained  in  the  schedule  to 
it,  I  find  the  following  words  used  in  the  following  senses,  viz. : 
1.  '' Prisoner ''  not   defined,    but  evidently   used  generically  to 
denote   all  persons  committed  to  prison  and  in  custody  of  the 
gaolor.     2.  "Criminal  prisoner"  defined  to   mean  any  prisoner 
charged  with  or  convicfced  of  a  crime  (28  &  29  Vict.  c.  126,  s.  2), 
but  excluding  misdemeanants  of  the  first  division :    (see   sect. 
67.)     3.  "  Debtors''  not  defined,  but  apparently  used  to  denote 
persons  in  prison   for  debt   as   contrasted  with  "criminal  pri- 
soners.''     In  some  places  debtors  are  in  express  terms  contrasted 
with  criminal  prisoners.      See  for  example  Prisons  Act,  1865, 
s.  17,  sub-sect.  4;  see  also  sects.  59,  60.     But  there  maybe 
prisoners    who    are    not    "criminal    prisoners"    and    are    not 
"  debtors."     Persons  committed  for  contempt  of  court  naturally 
occur    to    the   mind    as   being   neither    debtors    nor    criminal 
prisoners;  and  persons  committed  to  prison  by  justices  for  dis- 
obedience to  other  orders  than  orders  for  payment  of  money  may 
be  neither    criminal  prisoners   nor   debtors.     Such  persons  are 
referred  to  in  sect.  24  of  the  Act  11  &  12  Vict.  c.  43,  and  in 
sect.  34  of  the  Summary  Jurisdiction  Act,  1879,  and  in  rule  102 
in  the  schedule  to  the  Prisons  Act,  1865.     Many  of  the  rules  in 
the  schedule  to  the  Prisons  Act,  1865,  draw  a  distinction  between 
the  treatment  of  debtors  and  criminal  prisoners;  e.g.,  rules  16, 
18,  31,  and  39  ;  and  rule  102  authorises  the  making  of  rules  as 
to  prisoners  who  are  neither  criminal  prisoners  nor  debtors.  But, 
so  far  as  the  Prisops  Act  of  1865  is  concerned,  I  find  nothing  in 
VOL.  XV.  n  D 
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Eennard     the  Acfc  itself  or  in  the  schedule  to  it  which  entitled  the  plaintiff 

2      *'  to  be  treated  other  than  as  a  criminal  prisoner  not  subject  to  hard 

oiBJBRs.      labour.     I  now  come  to   the  Prisons  Act,  1877  (40  &  41  Vict. 

c.  21),  and  to  the  rules  made  under  its  provisions.     The  Act  of 

^^'  1877  contains  in  sect.  57  a  definition  of  "prisoner,"  and  the 
Crimnalpri^  word  seems  to  mean  any  person  committed  to  prison  for  whatever 
aoner—Com-  causo.  "  Criminal  prisoners,"  "  debtors,"  and  "  prisoners  who 
mittal  fur  non-  ^^q  neither  criminal  prisoners  nor  debtors,"  are  referred  to  in 
^MuTuDder  sects.  25  and  26;  and  by  sect.  40  persons  committed  for 
the  Vaccina-  contempt  of  court  are  to  be  treated  as  misdemeanants  of 
turn  Act.  ^j^Q  gj,Q|j  division.  The  Prisons  Act,  1877,  contains  several 
provisions  enabling  the  Home  Secretary  to  make  rules,  viz. : 
sect.  5,  which  vests  in  him  the  power  vested  in  the  justices  in 
sessions  assembled  under  the  Prisons  Act,  1865,  sect.  21,  and 
the  schedule,  rule  102 ;  sects.  24-26,  which  relate  to  prisons  to 
which  prisoners  may  be.  sent ;  sect.  38,  which  relates  to  prisoners 
ordered  by  justices  to  pay  a  sum  of  money;  sect.  39,  which 
relates  to  persons  awaiting  trial;  sect.  51,  which  provides  for 
laying  rules  before  Parliament.  I  have  not  been  able  to 
ascertain  clearly  why  sect.  38  was  inserted ;  probably  it  was  to 
remove  any  obscurity  or  doubt  which  might  arise  upon  the  con- 
struction of  sect.  21  and  rule  102  in  the  Prisons  Act,  1865,  and 
the  schedule  to  it.  However  this  may  be,  I  am  of  opinion  that 
under  sects.  5  and  38  of  the  Prisons  Act,  1877,  the  Secretary  of 
State  had  power  to  make  rules  respecting  the  treatment  of  all 
classes  of  prisoners,  criminal  prisoners,  deUtors,  or  others,  subject 
of  course  to  the  provisions  in  the  Acts  of  1865  and  1877.  In 
pursuance  of  this  power,  the  Home  Secretary  in  February,  1878, 
made  various  special  rules  with  respect  to  prisoners,  who  are 
debtors ;  and  rule  15  is  as  follows  :  ''  The  foregoing  rules  relating 
to  debtors  shall  apply  to  any  person  committed  to  prison  for 
default  in  payment  of  any  debt  or  sum  of  money  due  from  or 
payable  by  such  person,  in  pursuaiice  of  any  order  or  judgment 
of  any  court  or  any  order  of  a  justice,  unless  by  the  terms  of  the 
warrant  of  commitment  the  imprisonment  is  to  be  with  hard 
labour."  The  question  I  have  to  decide  is  narrowed  down  to  the 
true  construction  of  this  rule.  The  expression  ''  sum  of  money 
payable  in  pursuance  of  any  order  of  a  justice"  would,  in 
ordinary  parlance,  include  a  penalty  ordered  to  be  paid  on  a 
conviction ;  but  in  its  technical  sense  it  does  not,  in  my  opinion, 
include  a  case  of  that  kind.  To  hold  it  to  do  so  would  be  to 
suppose  that  the  Home  Secretary  did  not  know  the  distinction 
between  convictions  and  orders  for  payment,  and  I  cannot 
suppose  anything  of  the  sort.  I  at  one  time  thought  that  the 
words  relating  to  hard  labour  showed  that  convictions  were 
intended  to  be  included  in  the  expression  "  money  payable  in 
pursuance  of  an  order  of  a  justice ; "  but,  as  I  have  already 
pointed  out,  the  addition  of  the  words  relating  to  hard  labour 
does  not  solve  the  difficulty  or  show  that  the  orders  referred  to 
in  the  rule  include  convictions.     The  use  of  the  word  "  debtor," 
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the  absence  of  all  allusions  to  convictions^  and  the  expression     Kennabo 
"order  of  a  iustice,^'   which  is   not  synonymous  with,  but  in  ^      ''• 
magisterial  and  prison  law  is  contrasted  with  convictions^  these      othebs. 
circumstances  satisfy  me  that  rule  15  does  not  apply  to  persons        — • 
oonvioted  of  an  offence  ai^d  ordered  to  pay  a  fine,  as  the  plaintiff       ^^^ 
in  fact  was.     It  must  not  be  forgotten  that  orders  for  commit-  Criminal  pn\ 
ment  are  in  forms  familiar  to  those  to  whom  they  are  addressed,   soner—Caoh 
or  who  have  to  act  upon  them ;  and  although  of  course  the  defen-  '"'"^  -^^  "^ 
dants  in  this  case  may  have  made  a  mistake,  I  must  say  I  think  f^m^under 
no  governor  of  any  gaol  would  have  understood  the  warrant  for  the  Vaccina- 
the  plaintiff's  imprisonment  as  a  warrant  issued  for  the  nonpay-      ^*^*  ^^ 
ment  of  a  sum  ordered  to   be   paid,   as   distingaished   from  a 
warrant  issued  for  the  nonpayment  of  a  penalty  ordered  to  be 

Eaid  by  way  of  punishment  for  an  offence  of  which  the  plaintiff 
ad  been  convicted.  I  am  of  opinion,  however,  that  the  governor 
in  this  case  made  no  mistake.  The  conclusion  at  which  I  have 
arrived  is,  that  the  plaintiff  was  not  entitled  to  the  benefit  of  the 
special  rule  relating   to   debtors,   and  was  properly  treated  in 

E risen  as   an   ordinary  criminal   prisoner  not   subject  to   hard 
kbour.     My  judgment,   therefore,   is   for  the   defendants   with 
double  costs,  as  provided  by  the  Prisons  Act,  1865,  s.  49. 

Odgers  applied  for  a  stay  of  execution ;  this  his  Lordship  granted. 
Solicitors  for  the  plaintiff,  Shaen,  Boscoe,  Massey,  Shaeuj  and 
Hender807i. 

Solicitor  for  the  defendants.  The  Solicitor  to  the  Treasury. 


NORTHERN  CIRCUIT. 

LrVBBPOOL  WlKTEB  ASSIZBS. 

Feb.  14, 15,  and  16,  1884. 
(Before  Butt,  J.) 

Reg.  v.  Flannagan  and  Hiogins.  (a) 

Indictment  for  murder — Poison — Accident  or  design — Evidence  of 

other  deaths  with  same  symptoms — Motive — Admissibility  of — 

Fresh  evidence. 
F,  and  H.  were  jointly  charged,  on  indictment  for  the  murder  of 

the  husband  of  JET.,  vnth  causing  his  death  by  the  administration 

of  arsenic. 
Evidence  having   been   given  that   th^  deceased   had  died  from 

arsenic,  and  had  been  attended  by  the  prisoners : 
Held  by  Butt,  J.  that  it  was  competent  for  the  prosecution  to  tender 

(a)  Reported  by  John  Kinquorx,  Esq.,  Barrister-at^Law. 

p  p  2 
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Reg.  evidence  of  other  cases  of  persons  who  had  died  from  arsenic, 

FijLNNAOAN        ^^  whom  the  prisoners  had  access,  exhibiting  exactly  similar 

AND   H1G01N8.      symptoms  before  death  to  those  of  the  case  under  consideration, 

for  the  purpose  of  showing  that  this  particular  death  arose 

'  from  arsenical  poisoning — not  accidantly  taken,  but  designedly 

Indictment  for      administered  by  someone. 

murder  -^Evi-  Siich  euidence,    however,  is   not  admissible  for  the  purpose   of 

dmthl  establishing  motives  ;  though  the  fact  that  the  evidence  offered 

may  tend  indirectly  to  that  end  is  no  ground  for  its  exclusion. 

The  true  principle  on  which  the  admissibility  of  all  such  evidence 

rests  is  that  laid  down  in  Reg.  v.  Geering  (18  L,  J.  215,  if.  C). 

Reg.   V,   Winslow    (8    Oox    0.  0,   397)    commented    on    and 

disapproved. 

The  production  of  fresh  evidence  cm  behalf  of  the  prosecution  {rwt 

known,  or  forthcoming,  at  the  preliminary  investigation,  and  not, 

'  previously  to  the  trial,  communicated  to  the  other  side),  it  may  be 

ground  for  a  postponement  of  the  trial  if  it  appears  necessary  to 

justice, 

(CATHERINE  FLANNAGAN  and  Margaret  Higgins  were 
-^  jointly  indicted  for  the  murder  of  Thomas  Higgins,  the 
husband  of  the  latter  prisoner,  at  Liverpool,  on  the  2nd  day  of 
October,  1883.  Other  bills  had  been  found,  at  the  same  assizes, 
against  the  same  prisoners,  for  the  murder  of  Margaret  Jennings, 
on  the  25th  day  of  January,  1883 ;  and  for  the  murder  of  John 
Flannagan  on  the  7th  day  of  December,  1880  ;  and  another  bill, 
against  Margaret  Higgins  alone,  for  the  murder  of  Mary  Higgins 
on  the  29th  day  of  November,  1882. 

The  two  prisoners  were  sisters,  and  the  deceased  man  Thomas 
Higgins,  for  whose  murder  they  were  now  arraigned,  was  the 
husband  of  Margaret  Higgins,  and  brother-in-law  to  the  prisoner 
Flannagan. 

The  deceased  and  his  former  wife  had  lodged  in  the  different 
houses  in  which  the  prisoner  Flannagan  lived,  and  in  this  way 
had  formed  the  acquaintance  of  Margaret  Higgins,  whom,  after 
the  death  of  his  first  wife,  he  married. 

After  the  marriage  the  arrangement  as  to  their  lodging  in  the 
same  house  with  Flannagan  continued  until  about  ten  days  prior 
to  the  death  of  the  man  Thomas  Higgins,  when  they  went  to 
reside  in  a  cellar  under  a  house  in  Ascot-street,  Liverpool. 

For  some  days  before  leaving  Latimer-street,  where  they  then 
resided,  the  debased  had  bee?  .ailing,  and  during  the  ^eater 
part,  if  not  the  whole,  of  his  stay  in  Ascot-street,  he  was  seriously 
ill,  and  suffering  from  the  symptoms  of  that  which  eventually 
caused  his  death. 

After  the  removal  to  Ascot- street,  Flannagan  paid  frequent 
visits  to  the  house,  and  took  a  large  share  in  attending  the 
deceased  during  his  illness.  A  day  or  two  before  he  died,  a 
neighbour,  named  Catherine  Manville,  met  Flannagan  in  the 
street,  and  she  told  her  that  deceased  was  ill  with  diarrhoea. 
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On  the  1st  day  of  October^  1883^  Flannagan  asked  the  prisoner        Rwi- 
Higgins  how  her  husband  was,  and  she  asked  her  to  go  into    fl^naoaw 
the  cellar  and  see  him.     He  then  seemed  to  be  in  great  agony;  and  Hiooinb. 

and  was  tearing  at  the  wall  with  his  hands,  and  moaning.    At  a        

later  period  of  the  same  day  the  deceased  appeared  to  be  in  the        ^^^ 

same  state.     Afterwards  another  neighbour  came  in,  and  Mrs.  indictment  for 

Higgins  and  Flannagan^s  daughter  left  to  sleep  at  Mrs.  Flanna-  murder  — Evi- 

gan*s  house  in  Latimer-street.    After  they  had  gone  the  deceased  *"%^^^^ 

asked  for  a  drink,  and  Mrs.  Flannagan  rose  from  her  seat  and 

said,  *'  Yes,  Tom ;  PU  give  you  a  drink/'     She  took  a  small  white 

mug  from  off  the  table,  and,  with  a  spoon,  attempted  to  give  the 

deceased  a  drink  out  of  the  mug.     He,  however,  refused  to  drink 

the  contents  of  the  spoon,  and  said,  '^  Take  it  away,  take  it  away.'' 

He  then  turned  his  back  towards  her,  and  she  put  the  spoon 

and  the  liquid*  into  the  mug  again,  and  threw  the  contents  upon 

the  fire,  but  witness  did  not  see  what  was  in  the  mug.     About  an 

hoar  after  this  deceased  asked  to  be  lifted  up  in  bed.    Mrs. 

Flannagan  lifted  him  up  for  a  few  minutes,  and  a  short  time 

afterwards  this  was  repeated.     Witness  said  the  deceased  was  a 

strong,  healthy  man,  and  might  be  able  to  walk  about  the  floor. 

Mrs.  Flannagan  replied  that  there  was  nothing  in  his  inside  for 

him  to  walk  about  the  floor  on,  and  said  she  was  tired  of  lifting 

him  up  all  day,  and  hearing  him  praying.     Deceased  then  lifted 

himself  up,  and  witness  asked  Flannagan  to  go  to  him.     She 

did  so,  and  deceased  said  to  her,  ^'  Oh  I  landlady,  don't  throw 

me  down."    Flannagan  then  went  to  sleep  in  a  chair,  and  later 

on  the  deceased  said,  ^^  Oh  I  for  God's  sake,  give  me  a  drink  of 

water."     Witness  raised  his  head,  and   gave  him  a   drink,  on 

which  he  said,  "  Oh  I  God  bless  you,"  and  worked  his  head  off 

the  pillow.     She  called  to  Mrs.  Flannagan  "  Oh  I  get  up ;  he  is 

dead."    Prisoner  came  to  the  bedside,  and  witness  was  lifting 

the  deceased's  head  on  to  the  pillow  again,  when  Flannagan  said, 

'^  Sit  down ;  mind  your  own  business,  and  let  him  die  in  peace." 

He  was  then  dead. 

Some  few  days  before  his  death.  Dr.  Whitford,  the  district 
medical  officer  for  the  parish  of  Liverpool,  visited  the  deceased, 
and  from  the  symptoms  described  to  him  by  the  prisoners,  who 
were  in  attendance,  he  came  to  the  conclusion  that  the  man  was 
suffering  from  the  effects  of  bad  drink,  and  he  prescribed  a 
mixture  containing  opium,  which  was  intended  to  have|a  soothing 
effect.  When  he  saw  him  again  Higgins  said  he  was  suffering 
very  badly  from  diarrhoea,  and  had  been  vomiting  a  great  deal. 
The  doctor  again  examined  him,  but  found  nothing  to  explain 
the  symptoms  of  which  he  had  complained,  and  there  were  no 
indications  then  to  lead  him  to  suppose  that  the  man  had  been 
drinking  again.  A  few  days  afterwards  he  saw  Mrs.  Higgins, 
who  told  him  her  husband  was  no  better,  and  on  the  2nd  day  of 
October  she  told  him  her  husband  was  dead — that  the  vomiting 
had  continued  up  to  deaths  which  had  come  rather  suddenly. 
She  then  asked  for  a  certificate,  and  he.  gave  her  one,  but  did 
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Hbg.        not  assign  the  cause  of  death.     Next  day^  as  a  conseqaence  of  a 

Flann  conversation"  with  Patrick  Higgins^  a  brother  of  the  deceased, 

AHD  HiGoiNB.  the  coroner  was  communicated  with,  after  which  he  (the  doctor) 

went  with  the  Beadle  and  Dr.  Limerick  to  the  house  in  Ascot- 

^^^  street,  where  they  found  the  prisoners  and  a  number  of  women 
Indictment  for  preparing  to  put  the  body  in  the  coffin ;  the  funeral  was  stopped, 
murflfer— jkw- and    On  the  4th    day   of  October   he,  with  Dr.   Limerick,  by 

^^^d^hs*^ ^^®^*^^^  ^^  *^®  coroner,  made  a  post  Tnortem  examination.  The 
appearances  presented  by  that  examination  indicated  that  the 
organs  generally  were  healthy,  and  that  the  deceased  had  not 
been  addicted  to  drink,  and  had  not  what  is  called  a  ^'drunkard^s 
liver;*'  but  they  (the  doctors)  attributed  the  appearances 
found  to  some  irritant,  and  that  probably  arsenic,  administered 
in  small  doses  for  at  least  a  week.  In  the  result  a  portion  of 
the  liver,  the  spleen,  one  kidney,  and  the  heart,  were  put  into 
a  jar,  for  the  purpose  of  analysis.  In  the  cellar  in  Ascot-street, 
where  deceased  died,  were  found  a  mug  and  spoon,  as  also  a 
flask  containing  some  liquid,  and  the  prisoner  Higgins,  when 
apprehended,  was  wearing  a  pocket,  which,  with  the  things 
found  in  Ascot-street,  was  also  subjected  to  analysis.  These 
were,  on  the  6th  day  of  October,  1883,  submitted  to  Mr.  B. 
Davies,  an  analytical  chemist,  at  the  Royal  Institution,  Liverpool, 
and  his  tests  revealed  distinct  traces  of  arsenic  in  all  the  organs 
operated  upon,  and  led  him  to  the  opinion  that  the  deceased  had 
taken  arsenic,  and  that,  judging  from  a  microscopic  examination, 
it  had  been  taken  in  solution.  The  mug  and  spoon  yielded  no 
particular  results,  but  the  flask,  containing  a  turbid  whitish  fluid, 
held  arsenic  in  solution — the  liquid  being,  apparently,  a  mere 
water  solution.  As  to  the  pockets,  the  fluff  and  dust  shaken  out 
of  it  revealed  the  presence  of  white  arsenic,  and  the  substance  of 
the  pocket  also  revealed  arsenic — a  portion  of  the  solution 
having  probably  dropped  on  to  the  pocket  and  dried. 

There  was  no  evidence  of  any  dealings  in,  or  attempts  to 
purchase  arsenic  or  other  poison,  by  the  prisoners ;  but,  in  con- 
sequence of  a  suggestion  made  during  the  progress  of  the  trial 
that  fly-papers  might  have  been  their  source  of  supply,  experi* 
ments  were  made  by  Dr.  Campbell  Brown  (who  had  also  analysed 
the  various  things  submitted  to  Mr.  Davies)  in  order  to  test  its 
accuracy. 

Dr.  Campbell  Brown  having  been  called  as  a  witness, 

Aspinall  {McOonnell  with  him),  for  the  prosecution,  intimated 
that  he  proposed  to  begin  with  some  questions  relating  to  the 
flask,  and  the  use  of  fly-papers,  which  did  not  appear  on  the 
depositions.  He  had  only  been  able  to  communicate  them  to  the 
other  side  that  morning,  and  Mr.  Shoe  thought  he  ought  to 
bring  to  his  Lordship's  notice  what  they  were. 

Butt,  J.  said  if  the  prosecution  pressed  the  evidence,  he  conld 
not  exclude  it. 

8hee,  for  the  prisoners,  did  not  contend  that  in  point  of  law  it 
was  absolntely  inadmissible,  but  urged  its  exolusioD,  as  heitg 
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unfair  to  the  prisoners — the  proposed  evidence  never  having  been         Rw*. 
thought  of,  and  not  obtained  till  that  morning.  Flawkaoak 

JBuTT,  J.  said,  if  he  had  any  reason  to  suppose  that  the  pro-  and  Higginb. 

posed  evidence  was  likely  to  bear  hard  upon  the  prisoners*  case,        

and  that  it  had  taken  them  by  surprise,  he  should  postpone  the        ^J 
trial  in  order  that  they   might  have  an  analysis  made  on  their  indictment  for 
behalf  to  rebut  this  evidence.    He  could  not  exclude  the  evidence,  murder  -  -fiW- 
but,  if  the  prisoners'  advisers  desired  it,  he  would  postpone  the       d^h^  ^ 
case,  so  that  they  might  obtain  evidence  in  answer  to  it. 

Dr.  Campbell  Brown  then  proceeded  to  say  that  he  had 
analysed  the  liquid  in  the  flask,  and  that  it  contained  a  neutral 
solution  of  arsenic,  and  that,  besides  the  solution,  there  were  par- 
ticles on  the  side  of  the  flask  of  a  deposit  at  the  bottom  which 
consisted  of  colouring  matter,  mineral  particles,  and  vegetable 
fibre.  In  order  to  ascertain  where  these  fibrous  matters  could 
have  come  from,  he  had,  the  day  before,  examined  nine  samples 
of  fly-paper — some  of  Manchester  and  some  of  Liverpool  manu- 
facture— and  in  eight  of  them  he  found  a  large  quantity  of  arsenic 
in  soluble  form,  probably  arsenite  of  soda,  which,  when  dissolved 
(even  in  cold  water),  was  neutral,  like  the  solution  in  the  flask. 
The  solution  obtained  by  steeping  the  papers  in  cold  water  also 
contained  vegetable  fibre  and  colouring  matter,  similar  to  that  in 
the  flask,  and  in  each  paper,  more  or  less,  a  grain  of  arsenic  was 
found.  From  the  chemical  and  microscopical  examinations  of  the 
two  solutions — the  one  from  the  flask  and  that  from  the  fly- 
papers— ^they,  and  the  deposits  contained  in  them,  were,  as 
nearly  as  possible,  identical. 

He  had  also  received  a  jar  containing  portions  of  the  stomach, 
liver,  kidneys,  and  the  spleen  of  Thomas  Higgins.  By  Reinsch's 
test  he  obtained  a  considerable  quantity  of  arsenic,  a  considerable 
quantity  being  also  found  in  the  spleen,  leading  to  the  belief  that 
the  taking  of  the  arsenic  must  have  extended  over  several  days, 
the  poison  having  to  pass  through  the  whole  body  before  it  could 
be  absorbed  by  the  spleen.  And  the  quantitative  analysis  by 
Tresenius'  and  Babo's  methods  revealed  enough  to  account  for 
the  man's  death.  The  examination  of  exhumed  bodies  (referred  to 
in  the  subsequent  evidence  in  the  case),  {.6.,  those  of  Margaret 
Jennings,  of  Mary  Higgins,  and  of  John  Flannagan,  revealed 
similar  traces  of  arsenic  under  the  application  of  similar  tests, 
and  all  pointing  to  a  case  of  poisoning,  not  from  a  single  dose,  but 
from  repeated  doses,  and  the  good  state  of  preservation  of  these 
bodies  was  largely  attributable  to  the  extensive  deposit  of  arsenic 
throughout  the  various  organs. 

In  order  to  establish  that  the  death  of  Thomas  Higgins  was 
due  to  arsenical  poisoning,  and  that  not  accidentally  taken,  but 
intentionally  administered  by  some  person,  it  was  proposed  on 
the  part  of  the  prosecution  to  gfive  evidence  that  three  other 
persons  (to  whom  the  prisoners  had  access),  in  addition  to 
Thomas  Higgins,  had  died  within  the  last  three  years,  exhibiting 
similar  symptoms  to  those  of  Higgins,  and  that  an  examination 
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i^Bo        of  their  exhumed  bodies  afforded  evidence  of  their  deaths  being 

FLkKVAOAx   ^^®  ^  arsenical  poisoning. 
AMD  HiooiNS.      Shee  at  this  point   rose  and   said  he  understood  that    Mr. 

Aspinall  was  about  to  enter  on  a  different  part  of  the  case^  and 

1^^       to  refer  to  the  evidence  of  arsenical  poisoning  which  related  to 

Indictmeni  /br  the  deaths  of  persons  other  than  Thomas   Higgins.      To  this 

murder  — £vi-  evidence  he  should  strongly  object^  and^  so  far  as  he  knew^  there 

^^^"•^^^^^  were  only  three  cases  which  must  decide  the  point  as  to  its 

admissibility.      Two  of  these    cases^  Beg  v.  Gearing  (18  L.  J. 

M.  0.    215)  and  Beg.  v.    Cotton    (12   Cox  C.  0.  400),    were 

against  his  contentions ;  but  the  third,  Beg.  v.  Winslow  (8  Cox 

C.  C.  397)  was  entirely  in  his  favour,  and  the  judges  in  the 

latter  case,  who  had  given  their  ruling  after  much  deliberation, 

were  Baron  Martin  and  Lord  Penzance.     In  approaching  the 

consideration  of  this  point  he  submitted  that  his  Lordship  was 

practically  unbound  by  authority ;  the  whole  of  the  cases  were 

Nisi  Prius  decisions,  and  hia  Lordship  was  not  bound  by  them, 

but  might  if  he  chose  disregard  them,  and  if  he  were  to  accede 

to  the  argument   he  now   advanced,  the   authorities   would  be 

absolutely    divided   on    the  matter.      He  submitted,    with  the 

greatest  deference,  that  it  was    not  a  fair  analogy  to  import 

into   the  present  issue  arguments    which    were    applicable    to 

cases  like  embezzlement  and  forgery. 

Butt,  J. — There  is  an  arson  case. 

8hee.-^0r  even  an  arson  case ;  because  in  all  these  cases  the 
evidence  was  resorted  to,  not  for  the  purpose  of  proving  that  an 
act  was  done,  but  in  order  to  show  that  the  act,  which  was  un- 
doubtedly done,  was  not  done  by  mistake  or  accident.  That 
was  unquestionably  so  in  embezzlement  and  forgery  cases,  and  it 
was  doubtful  whether  it  was  not  so  also  in  arson  c€kses.  Beg. 
V.  Qeering  and  Beg.  v.  Cotton  depended  on  the  reasoning  adopted 
in  Beg.  v.  Gamer  (3  F.  &  F.  681),  and  the  evidence  in  all  these 
cases  was  admitted  for  proving  that  in  an  act  done  there  was  no 
mistake,  but  design;  while  here  it  was  sought  to  go  much 
farther,  and  to  involve  the  doing  of  the  act  itself. 

Butt,  J. — I  have  a  very  clear  opinion  upon  this  question — 
with  a  certain  exception,  which  I  will  state  presently.  The 
question  is  whether,  on  an  indictment  for  murder  by  the  ad- 
ministration of  poison,  evidence  may  be  given  that  the  deaths 
of  other  persons  than  the  deceased,  of  whose  death  the  original 
inquiry  is  made,  can  be  given  with  a  view  to  showing  that  those 
deaths  resulted  from  poison  of  the  same  or  a  similar  nature.  I 
have  heard  something  of  the  authorities ;  but  first  of  all,  and 
before  any  authority,  I  desire  to  say  this,  that  I  think,  where  the 
authorities  are  at  all  in  conflict,  the  safest  rule  to  be  guided  by 
is  one's  common  sense,  and  I  cannot  conceive  that  on  a  charge 
of  this  nature  it  is  consistent  with  common  sense  to  exclude 
such  evidence.  Tt  has  been  decided  in  some  cases— in  one  case 
at  least,  on  very  high  authority,  in  Beg.  v.  Oeering^  decided  by 
Pollock,  O.B.  (Alderson^  B.  and  Talfourd,  J.  concurring  in  his 
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views) — in  the  case  of  poisoning  by  arsenic^  that  evidence  of  the         ^^ 
deMhs  of  people  other  than  the  deceased,  whose  death  was  the    p^aotI^q^ 
subject-matter  of  the  particular  inquiry,  might  be  given,  with  a  and  Hiooins. 

view  to  showing,  not  that  the  prisoner  had  feloniously  poisoned        

the  deceased,  but  that   the    deceased  had,    in   fact,    died    by        ^ 
poison  administered  by  someone.     That  is  the  extent  to  which  indictment  for 
that  authority  went,  and  that  is  the  extent  to  which  I  have  no  inw-der—Em" 
hesitation  in  saying  I  shall  admit  evidence  as  to  the  other  deaths  ^'^^ii^ahif^ 
in  this  case.     There  is  one  matter  against  which  I  wish  to  guard 
myself.     I  don^t  think  there  is  any  authority,  neither  do  I  think 
it  clear  that  it  would  be  altogether  consistent  with  reason  and 
good  sense,  to  admit  such  evidence  as  evidence  of  motives ;  and 
with  that  safeguard — ^which  was  the  exception  I  had  in  view  at  the 
beginning  of  my  judgment — I  have  no  hesitation  in  saying  that  it 
is  competent  for  the   Crown' to  tender  the  evidence  I  have 
mentioned. 

One  of  the  witnesses  called  to  give  evidence  as  to  these  other 
deaths,  was  Patrick  Jennings  (the  father  of  Margaret  Jennings, 
one  of  the  persons  whose  deaths  the  prisoners  were  alleged  to 
have  caused,  and  in  which  a  true  bill  for  murder  had  been  found 
by  the  grand  jury)  and  he  deposed  that  he  had  known  the 
prisoner  Flannagan,  and  had  lodged  with  her,  about  twelve  years. 
My  daughter  (he  said,  lived  with  me,  and  died  on  the  26th  day 
of  January,  1883,  at  No.  5,  Skirving-street,  the  house  of  Mrs. 
Flannagan  at  that  time.  She  was  eighteen  years  of  age.  Up  to 
the  time  of  her  last  illness  her  health  had  been  very  good.  She 
was  taken  ill  suddenly,  about  nine  days  before  she  died.  She 
was  accustomed  to  sleep  with  Mrs.  Flannagan  and  her  daughter 
Ellen.  The  first  symptoms  of  her  illness  were  in  her  vomiting 
after  dinner,  and  she  was  obliged  to  go  to  bed.  She  took  to  bed 
the  Tuesday  following,  and  remained  in  bed  until  her  death. 
I  was  in  and  out  of  the  house  during  the  week.  Question  put : 
— "  Who  was  in  attendance  on  your  daughter  in  her  last  illness  V^ 

iSAee,  on  behalf  of  the  prisoners,  objected  to  the  question  as 
going  beyond  what  his  Lordship  had  ruled  in  reference  to  this 
class  of  evidence.  It  was  only  admissible,  if  at  all,  for  the  purpose 
of  showing  the  cause  of  death ;  but  the  answer  to  this  question 
would  go  far  beyond  that,  and  tend  to  prove  that  one  or  both  of 
the  prisoners  caused  the  death — the  very  thing  that  his  Lordship 
had  ruled  could  not  be  done,  and  must  seriously  prejudice  the  case 
as  against  the  prisoners.  In  fact,  disguise  it  as  one  might,  there 
was  no  getting  over  the  matter  that  they  would  really  be  trying 
these  women  on  all  four  charges  of  murder  at  once  if  this  sort 
of  evidence  were  to  be  admitted ;  and,  in  fairness,  he  submitted 
that  evidence  of  the  kind  indicated  by  the  question  ought  to  be 
excluded. 

Butt,  J.  said  he  was  of  opinion  that  the  evidence  was  admissible. 
The  case  on  which  he  mainly  based  his  opinion — which,  indepen- 
dently of  the  cases,  was  strong  on  this  point — was  that  of  Reg,  v. 
Oeering,  and  in  that  case  evidence  was  admitted,  not  only  as  to 
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Rao.       the  presence  of  arsenic^  bat  also  that  prisoner  was  the  person 
Fla.  ^  ^^^  generally  made  the  tea  and  cooked  the  food  for  the  persons 

▲hd  Htgoins.  ^^o  b^d  died.     At  Stafford^  last  year^  he  had  had  occasion  to 

—        look  into  the  cases  bearing  on  this  subject,  and  had  been  much 

^^-       swayed  by  an  arson  case,  Reg.  v.  David  Oray  (4  F.  &  F.  1102), 

Indictment  for  ^^^  ^^^  reasoning  there  adopted,  and  he  did  not  see  how   he 

murder  —  iJvi'  could  exclude  the  evidence  now  offered. 

^^^^deaths^^^  i8^A«e  referred  to  Reg.  v.  Wirislow  as  being  strongly  in  his 
favour,  and  rather  to  be  followed  than  Reg.  v.  Oeering  and  Reg.  v. 
Cotton,  as  the  decision  in  that  case  was  come  to  after  more 
deliberation,  and  after  the  arguments  had  been  reduced  to  writing 
on  both  sides. 

Butt,  J.  thought  Reg.  v.  Winslow  distinguishable ;  besides,  no 
grounds  were  given  for  the  judgment. 

PicJcford  (who  appeared  with  8hee  for  the  prisoners)  also  ad- 
dressed '  the  court.  He  was  not,  he  said,  arguing  against  the 
admissibility  of  the  evidence  of  death  by  poison,  but  when  the 
question  was  put,  ''Who  was  in  attendance  on  Margaret 
efennings  when  she  died?'*  the  prosecution  were  thereby,  in 
effect,  attempting  to  prove  another  murder,  and  that  was  not 
admissible. 

Butt,  J. — The  test  was,  would  the  evidence  be  relevant  to  the 
issue  they  were  there  to  try.  If  others  had  died  in  Australia, 
and  it  was  shown  that  none  of  the  prisoners  had  ever  been  there, 
the  evidence  then  would  not  be  relevant,  where  the  prisoners 
could  not  have  had  access.  But  here  the  case  was  otherwise  and 
the  evidence  material. 

Aspinally  Q.C.  {McOonnell  with  him),  for  the  prosecution,  urged 
that  recent  authorities  were  in  favour  of  the  admissibility  of 
this  evidence,  and  that  it  was  admissible  also  for  the  two  chief 
grounds  stated  in  the  argumeot  of  Reg.  v.  Winslow.  No  grounds 
whatever  were  given  for  the  judgment  in  that  case,  and  he 
thought  that  significant,  for,  great  judge  though  Mr.  Baron 
Martin  was,  he  was  quite  likely  to  have  thought  that  on  moral 
grounds  he  ought  not  to  receive  the  evidence  in  that  case  though 
the  law  might  be  against  him,  and  to  have  carried  out  £us 
opinion. 

Butt,  J.  said  he  was  of  opinion  that  the  evidence  was 
admissible.  The  question  of  its  prejudicing  the  prisoners  was 
not  what  he  had  to  consider.  The  question  was.  Was  it  material 
to  the  issue  they  were  there  to  try  ?  and  if  it  was,  sorry  as  he 
might  be  if  any  prejudice  should  thereby  accrue  to  the  prisoners, 
it  was,  nevertheless,  his  duty  to  admit  it.  And  he  held  it  to  be 
material  for  the  reasons  given  by  the  judges  in  Reg.  v.  Oeering, 
with  which  he  most  entirely  agreed,  and,  apart  from  that  case,  he 
should  have  had  no  doubt  whatever  in  admitting  the  evidence. 
But  for  Beg.  v.  Winslow,  where  no  reasons  were  given  for  the 
judgment,  the  authorities  were  all  one  way. 

Patrick  Jennings  then  proceeded  to  say  that  Mrs.  Flannagan 
and  Mrs.  Higgins  attended  his  daughter  in  her  last  illness ;  that 


CBIMINAL  LAW   GASES.  411 

he  did  not  qaite  see  her  every  day^  bat  that  when  he  did  see  her^        Rio. 
she  was  lying  on  her  face  in  great  agony,  and  vomiting,  and  that    ^ULsitAaAx 
this  continued  till   her   death ;  that   she   was   buried   at   Ford  ^hd  HioaiNS. 

Cemetery,  and  that  he  subsequently  saw  and  easily  recognised        

her  body  on  its  exhumation  on  the  16th  day  of  January,  1884.        ^^• 

Knew  a  httle  girl  named  Mary  Higgins  (for  whose  murder  a  indictment  for 

true  bill  had  been  found  against   the  prisoner   Higgins),    BXidi  ^nwrda- —  ilvU 

recollected  her  being  ill  and  dying  at  No.  5,   Skirving-street,  *"*^*^^^^^ 

after  an  illness  of  seven  or  eight  days.     She  died  in  the  front 

room — ^Mrs.  Higgins'  room.     No  medical  man  attended   her,  but 

Mrs.  Higgins  was  there.     There  was  vomiting.     He  afterwards 

saw  and  recognised  the  body  at  Ford   Cemetery.     Also  knew 

Mrs.  Flannagan's  son  John  (for  whose  murder  a  true  bill  had 

been  found  against  both  prisoners),  who  was  living  with  her  at 

the  time  witness  lodged  with  her.     He  died  after  about  a  week's 

ilbiess.     Mrs.  Higgins   was  living  in   the  house  at  that  time. 

John  Flannagan  was  in  the  habit  of  sleeping  in  the  same  room 

with  witness.     He  complained  of  pain  in  the  chest,  and  had 

purging,  but  no  vomiting.     About  four  days  before  his  death  he 

was  removed  into  Mrs.  Flannagan's  room,  and  was  attended  by 

Mrs.  Flannagan  and  Mrs.  Higgins.     I  saw  no  doctor,  and  never 

saw  the  prisoners  give  anything  to  John  Flannagan.     Afterwards 

saw  and  recognised  the  body  after  exhumation  at  Ford  Cemetery, 

on  the  16th  day  of  January,  1884. 

Maria  Hoare  stated  that  she  knew  John  Flannagan,  and  saw 
him  at  his  mother's  shortly  before  his  death.  Saw  Mrs.  Higgins 
in  the  house,  and  saw  his  mother  (the  prisoner  Flannagan), 
attending  him,  and  give  him  a  drink  out  of  a  spoon. 

As  affording  a  possible  motive  for  the  poisoning  of  Thomas 
Higgins,  there  was  evidence  that  on  the  22nd  day  of  March, 
1883,  the  two  prisoners  had  effected  an  assurance  on  the  life  of 
Thomas  Higgins,  without  his  knowledge,  in  the  Pearl  Life 
Assurance  Company,  for  40Z. ;  that  on  the  14th  day  of  February, 
1883,  Mrs.  Flannagan  effected  another  policy  on  his  life  (also 
without  his  knowledge)  in  the  Prudential  Insurance  Company,  on 
which  Mrs.  Higgins  (who  under  the  name  of  Stanton,  had 
introduced  Flannagan  to  the  agent)  afterwards  received 
72.  11«.  6(2.;  that  another  policy  for  25Z.  was  effected  on 
deceased's  life  by  the  prisoners  in  the  Wesleyan  and  General 
Assurance  Society;  that  in  December,  1882,  a  policy  for  12Z.  12«. 
was  effected  on « deceased  (with  his  consent)  in  the  British 
Workman  Assurance  Company,  by  Mrs.  Higgins;  that  in 
December,  1882,  Mrs.  Higgins,  in  the  presence  of  Mrs.  Flannagan, 
effected  a  policy  for  15Z.  15«.  on  deceased,  in  the  Scottish  Legal 
Life  Assurance  Society;  and  that  in  April,  1883,  the  prisoners 
tried  to  effect  a  policy  on  the  life  of  the  deceased  in  the  Boyal 
Liver  Friendly  Society  for  50Z.,  but  it  fell  through,  and  no  policy 
was  insured.  Under  the  policies  actually  effected  they  would 
have  been  entitled  in  all  to  a  sum  of  92Z.,  and  after  Higgins^ 
death  the  two  prisoners  attempted  to  obtain  the  sums  from  the 
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Rkg.        yarioua  offices^  and  in  two  instances  obtained  the  amounts  dae^ 
Flannagan    ^^^  ^^^  taken  the  necessary  steps  in  the  other  cases  when  they 
AND  HiGoiNs.  were  arrested. 

The  prisoners  were  found  guilty  of  murder,  and  sentenced 

^-  to  death. 

Indictment  for      Solicitor  for  the  prosecation^  Marks j  Manicipal  Officer,  Liver- 

murder  —  EvU'  pool. 
dence  of  other 
deaths. 


NORTHERN  CIRCUIT. 

Liverpool  Winter  Assizes. 

Saturday,  Feb.  9,  1884. 

(Before  Butt,  J.) 

Reg.  v.  Bbedin.  (a) 

24  ^  25  Vict,  c.  96,  s.  75  — Direction  in  Writing  —  Vendee  of 
goods — Undertaking  by,  whether  within  statute. 

RICHARD  BRBDIN  was  charged  with  having,  on  the  17th  day 
of  December,  1883,  committed  an  oflfence  against  the  75th 
section  of  the  24  &  25  Vict.  c.  96,  which  section  provides  that, 
"  Whosoever  having  been  entrusted,  either  solely  or  jointly  with 
any  other  person,  as  a  banker,  merchant,  broker,  attorney,  or  other 
agent,  with  any  money  or  security  for  the  payment  of  money,  with 
any  direction  in  writing  to  apply,  pay  or  deliver  such  money  or 
security,  or  any  part  thereof  respectively,  or  the  proceeds  or  any 
part  of  the  proceeds  of  such  security,  for  any  purpose,  or  to  any 
person  specified  in  such  directions,  shall,  in  violation  of  good 
faith,  and  contrary  to  the  terms  of  such  directions,  in  any  wise 
convert  to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  other  than  the  person  by  whom  he  shall  have  been  so 
instructed,  such  money,  security,  or  proceeds,  or  any  part  thereof 
respectively,'^  shall  be  guilty  of  a  misdemeanour.  The  first  count 
of  the  indictment  alleged  that  B.  J.  Thornewill,  J.  H.  Hubback, 
and  B.  Segar,  on  the  16th  day  of  November,  1883,  did  entrust 
Richard  Bredin,  as  a  broker,  with  a  certain  security  for  the  pay- 
ment of  money,  to  wit,  an  order  for  the  delivery  of  1148  centals 
of  com,  with  a  direction  in  writing  to  the  said  R.  B.  to  pay  the 
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proceeds  of  such  security  to  certain  persons  specified  in  the  said         Rk». 
direction,  to  wit,  the  said  E.  J.  T.,  J.  H.  H.,  and  B.  S.,  and  that      ^J^„ 
the  said  R.  B.,  broker  as  aforesaid,  afterwards,  to  wit,  on  the  day        — 1  * 
and  year  aforesaid,  in  violation  of  good  faith,  and  contrary  to  the        1^84. 
terms  of  the  said  direction,  unlawfully  did  convert  to  his  own  use  g^  .  ^Tvict 
and  benefit  the  proceeds  of  such  security,  so  to  him  entrusted  as  c,  96,  ».  75— 
aforesaid,  against  the  form,  &c.    The  second  count  was  similar  to  Direction  in 
the  first,  except  that  the  security  was  described  as  an  order  for  the      «^'*"^- 
delivery  of  240  centals  of  corn.     The  third   count  alleged  that 
prosecutors  entrusted  B.  Bredin,  as  a  broker,  with  a  certain  sum 
of  money,  to  wit,  the  sum  of  333Z.  16».  3d.,  with  a  direction  in 
writing  to  pay  the  said  sum  to  certain  persons,  &c.,  the  same  as 
in  the  preceding  counts.     The  fourth  count  was  similar  to  the 
third,  but  specifying  a  smaller  sum  of  money.     The  fifth,  sixth, 
seventh,  and  eighth  counts  were  similar  to  the  first  four  counts, 
except  that  they  alleged  that  Richard  Bredin  was  entrusted,  as  a 
merchant,  with  the  securities  for  the  payment  of  money,  and  the 
sums  of  money  respectively.    On  the  16th  day  of  November,  1883, 
the  defendant,  Richard  Bredin,  who  carried  on  business  as  a  com 
merchant  in  Liverpool,  met  at  the  Corn  Exchange  there  a  member 
of  the  firm  of  Segar  and  TunnicliSe,  com  merchants,  from  whom 
he  agreed  to  purchase  1388  centals  of  com.    The  price  was  fixed, 
but  nothing  was  then  said  as  to  the  terms  or  time  of  payment. 
The  member  of  the  firm,  however,  with  whom  the  purchase  was 
arranged,  thought  it  necessary  to  make  some  inquiries,  and,  as  a 
consequence  of  these,  deemed  it  necessary,  before  parting  with 
the  control  over  the  corn,  that  his  firm  should  have  a  written 
undertaking  from  Bredin,  pledging  himself  to  hold  the  com  for 
Messrs.  Segar  and  Tunniclifie  until  it  was  sold,  and  after  sale 
hand  over  the  proceeds  to  them  as  and  when  received.     Accord- 
ingly, on  the  afternoon  of  the  same  day,  an  undertaking  in  the 
following  terms  was  drawn  up  by  Messrs.  Segar  and  Tunnicliffe 
and  sent  to  Bredin,  by  whom  it  was  signed,  viz.,  "  In  considera- 
tion of  your  delivering  to  me  1388  centals  of  Indian  com  per 
Bulgarian,  bought  this  day,  I  hereby  undertake  to  hand  you  the 
proceeds  of  same  as  and  when  received,  and  to  hold  myself 
responsible  for  deficiency,  should  there  be  any.     Payment  in  no 
case  to  be  later  than  the  17th  proximo.^^     Before,  however,  this 
undertaking  was  signed  by  Bredin,  he  had  sent  over  delivery 
orders  for  the  corn  in  the  following  terms  : — "  Messrs.  Segar  and 
Tunniclifie. — Please  deliver  to  bearer  1148  and  240  centals  of 
com,  bought  to-day  ex  Bulgaria,^'  and  those  had  been  returned 
countersigned  "  Deliver,  for  Segar  and  Tunniclifie,  H.  C.  Wright/' 
but  delivery  was  not  in  fact  taken  until  the  following  day,  and  in 
the  ordinary  course  that  would  have  been  the  nsual  time  for 
taking  delivery.     Bredin  afterwards  sold  the  corn,  and   subse- 
quently, on  the  22nd   day   of  November,   received   the  price, 
amounting  to  333Z.  16«.  3d.,  bat  no  portion  of  that  was  ever 
handed  over  by  him  to  Segar  and  Tunniclifie,  the  whole  of  the 
money  being   used    by   Bredin  for   the   purposes   of  his  own 
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Rbo.        business ;  and  not  long  afterwards^  on  the  22nd  day  of  December^ 
Bredin       ^®  became  and  was  adjudicated  a  bankrupt. 

'  French  (who  appeared  for  the  defendant)  submitted  that^  on 

1884.        these  facts^  no  criminal  offence  had  been  disclosed  as  against  his 

24  <S*"25"v»W  ^^^^^^'^     Having   read  sect.    75    (on  which   the  indictment  was 

c.  96,  ».  75—  framed),  there  were,  he  said,  two  objections  arising :  (1)  That 

Direciion  in  there  had  been  no  direction  in  writing )  (2)  That  there  had  been 

wnung.      j^^  entrusting  of  money  or  property  by  the  prosecutors  to  the 

defendant. 

Butt,  J. — ^I  thought  a  direction  in  writing  was  opened. 

French.  —  No ;  Mr.  Walton  opened  that  there  was  not  a 
direction  in  writing,  but  an  undertaking  signed  by  the  defendant 
at  four  o'clock  in  the  afternoon  after  the  sale,  and  after  the 
delivery  orders  had  been  signed. 

Butt,  J. — ^You  say  that  a  direction  in  writing,  given  after  the 
transaction  was  completed,  would  not  be  within  the  statute ;  that 
if  the  goods  were  entrusted  to  the  defendant  without  any  direction 
in  writing,  and  one  were  subsequently  given,  that  would  not  be 
a  direction  within  the  statute. 

French. — Quite  so;  it  would  be  adding  a  term  to  a  civil 
contract,  and  would  be  a  mere  voluntary  act  imposing  no 
legal  obligation.  The  defendant  was  the  purchsLser,  the  prose- 
cutors the  sellers;  the  purchaser  was  entitled  to  present  his 
delivery  order  and  get  possession  of  the  goods,  and  it  would  be 
a  breach  of  contract  on  the  part  of  the  sellers  to  refuse  it.  The 
fact  was,  that  long  after  the  sale  had  been  effected,  and  after 
the  delivery  orders  had  been  signed,  the  prosecutors  sent  an 
undertaking  to  the  defendant  to  be  signed  by  him,  in  which  he 
said,  ''  I  will  pay  you  for  your  goods,  and  if  there  is  a  loss,  I  will 
guarantee  to  make  it  good.'' 

Butt,  J. — The  delivery  order  is  signed  before  the  document  on 
which  you  (the  counsel  for  the  prosecution)  rely.  Why  do  you 
say  that  when  fche  defendant  received  these  orders  he  was  not 
the  owner  of  the  goods  to  do  as  he  liked  with  them  7  It  seems 
to  me  that,  after  the  signing  of  the  delivery  orders,  the  defendant 
was  the  owner  of  the  goods,  and  entitled  to  immediate  pos- 
session :  if  he  had  passed  that  order  away  to  a  third  party, 
neither  he  nor  Messrs.  Segar  and  Tunnicliffe  could  have  set  up 
any  claim  to  the  goods ;  and  how,  if  he  gave  an  undertaking 
after  that,  he  could  be  liable  under  this  section,  I  cannot  see. 

Walton  for  the  prosecution. — Although  these  orders  were 
given  there  had  been  no  actual  delivery,  and  the  vendors  would 
have  the  right  to  stop  delivery  till  they  were  paid  for  the  com. 

Butt,  J. — I  should  say  certainly  not.  It  appears  to  me  that 
these  were  the  defendant's  own  goods,  and  he  had  a  perfect 
right  to  say,  "  you  have  no  lien  or  claim  on  them  whatever,"  and 
if  that  is  so,  surely  the  case  does  not  come  within  the  Act. 
How  was  this  undertaking  a  direction  in  writing  ? 

Walton  submitted  that  a  direction  within  the  statute  may  be 
by  the  person  entrusted  as  well  as  by  the  person  who  entrusts — 
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that  it  may  be  by  either  party ;  and  that  here  the  defendant         Rw- 
gave  the  undertaking  in  consideration  of  the  delivery  orders.      umJJijnf. 

The  whole  transaction  mnst  be  taken  together,  and  it  would  be        ' 

for  the  jury   to   consider  whether   there   was,  or  was  not,  an        ^88*- 
intention  on  the  part  of  the  prosecutors  to  deliver  the  goods  to  24  x-^i"  vict. 
him  before  the  undertaking  wgls  signed.  c  96,  s.  75^ 

Butt,  J. — These  were  the  defendant's  own  goods,  there  was  no   Direction  in 
entrusting.     What  the  Act  contemplated  was  the  entrusting  of      ^^^^^9- 
goods  to  an  agent,  and  I  do  not  see  how  a  vendee  can  be  con- 
sidered an  agent  within  the  meaning  of  the  Act. 

Walton  argued  that  the  terms  of  the  agreement  might  be  such 
that  the  vendee  could  be  considered  an  agent,  and  that,  although 
here  the  terms  of  the  undertaking  were  those  of  the  vendors, 
still  it  was  the  language  which  he  adopted,  and  was  an  under- 
taking by  him  to  hand  over  specific  money. 

Butt,  J. — I  am  pretty  clear  on  this  point.  Has  a  vendee  ever 
been  held  liable  under  this  statute  ?  The  whole  tenor  of  it  points 
otherwise,  and  seems  to  contemplate  a  direction  coming  from  a 
vendor,  or  from  the  person  who  entrusts.  The  goods  having 
been  sold  and  the  delivery  orders  given,  the  defendant  became, 
not  an  agent,  but  the  owner  of  the  goods,  and  I  therefore  do  not 
think  the  relations  between  the  parties  were  at  all  such  as  were 
contemplated  by  the  Act.  Thet*efore,  assuming  all  the  facts  to 
be  as  stated,  it  would  be  impossible  to  convict,  and  I  must  direct 
an  acquittal. 

V&rdicti  not  gmlty. 

Solicitor  for  the  prosecution.  Maris,  Municipal  Offices,.  Liver- 
pool. 

Solicitors  for  the  defendant,  Burrell,  Bodway,  and  Co., 
Liverpool. 


QUEEN'S  BENCH  DIVISION. 

May  10,  11,  1883,  and  Feb.  9,  1884. 

(Before  Lord  Colbsidge,   C.J.  and  Denman,   Field,   Hawkins, 

and  Mathew,  JJ.) 

Bso.  t;.  Labouchebe;  Duke  of  Yallombbosa^s  case,  (a) 

Libel — Libel  on  a  deceased  individual — Criminal  information — 
Applicant  a  foreign  nobleman  resident  abroad — Principles  on 
wnich  criminal  information  should  be  granted, 

(a)  Beported  by  Uxhbt  LmaH,  Esq.,  BarriBter-«t-Lftw. 
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Rbq.        a  foreign  nobleman^  resident  abroad,  applied  for  and  obtained  a 
Laboochbwh.      ^^  nisi  for  a  criminal  information  against  the  defendant,  the 

proprietor  of  a  newspaper,  for  a  libel  published  therein  imputing 

1884.  infamous  and  disgraceful  conduct  to  the  applicant's  deceased 

LiuTona  de-     /^^^^^*  upon  an  affidavit  categorically  negativing  the  statements 

ceased  person       ^'^   the   libel,   and  stating  the  applicant's  belief  that  it  was 

—  Applicant  a     published  maliciously,  and  with  intent  to  bring  scandal  and 

foreiyntr.         reproach  upon  the  memory  of  his  deceased  father,  and  to  cast  a 

gross  insult  upon  himself  and  his  family,  and  to  bring  them 

into  public  hatred,  contempt  and  ridicule. 

In  showing  cause  against  the  rule,  it  was  contended  for  the  defen^ 
dant  that  the  applicant  was  a  foreigner  neither  resident  nor 
sojourning  in  England,  nor  holding  any  political,  official,  or 
public  position,  either  here  or  abroad;  that  it  was  not  the  appli^ 
cant  but  his  deceased  father  who  was  the  subject  of  the  libel; 
and  that,  in  any  view,  the  court,  having  a  discretion  in  the 
matter,  would  not  grant  the  extraordinary  remedy  a^ked  for, 
but  leave  the  applicant  to  the  ordinary  remedy  of  indictment  or 
action. 

Held,  by  Lord  Coleridge,  G.J.  and  Denman,  Field,  Hawhvns,  and 
Mathew,  J  J.  {discharging  the  rule), 

(1.)  That  without  laying  it  down  as  a  rule  of  law,  that  under  no 
circumstances  would  this  court  interfere,  by  way  of  criminal 
information,  on  the  application  of  a  non-resident  foreigner,  yet, 
having  regard  to  the  principles  on  which,  from  very  early  times, 
this  court  has  acted,  the  non-residence  of  the  applicant  is  a 
cogent  argument  against  such  interference,  and  a  reason  why, 
especially  when,  as  here,  there  was  no  intention  to  provoke  and 
no  reason  to  apprehend  a  breach  of  the  pea/^e,  the  court  in  the 
exercise  of  its  discretion  should  not  interfere. 

(2.)  That  although  the  authorities  are  not  absolutely  conclusive  on 
the  point,  yet  the  weight  of  authority  inclines  in  favour  of  the 
objection  that  the  subject  of  the  libel  is  dead  [see  Rex  v.  Topham, 
4  T.  R.  126),  and  upon  that  ground  also  the  Court,  in  its  discre- 
tion, declines  to  interfere. 

(3.)  {Denman,  J.  slightly  differing  on  this  head,  as  hereinunder 
stated).  That  criminal  informations  upon  the  complaint  of  a 
private  person  not  holding  any  public  office  or  position  entitling 
him  to  that  extraordinary  remedy,  should  only  be  granted  in 
cases  of  ''gross  or  notorious  misdemeanours,  riots,  batteries, 
libels,  and  other  immoralities  of  an  atrocious  hind,  not  par- 
ticularly  tending  to  disturb  the  Government  {for  those  are  left 
to  the  care  of  the  Attorney -Oeneral),  but  which,  on  account  of 
their  magnitude  or  pernicious  example,  deserve  the  most  public 
animadversion'^  {Blackstone,  book  4,  c.  23,  p.  300) ;  and  a  peer, 
if  libelled  in  his  private  capacity,  and  not  as  regards  his  con- 
duct in  Parliament,  or  as  a  lord-lieutenant,  or  magistrate,  or  as 
the  holder  of  a  public  office,  is  no  more  entitled  to  a  criminal 
information  than  the  humblest  subject  of  the  Queen, 

Per  Denman,  J. :  I  cannot  accept  the  above  passage  from  Black- 
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sione  as  exha/ustive  of  the  cases  in  which  the  court  ought  lo        ^^ 
interfere,  for,  if  a  newspaper  or  an  individual  should,  by  repeated  l^^botobkrk 

and  widely  circulated  attacks  upon  a  private  individual,  Sritii<h        

or  foreign,  resident  or  abroad,  show  a  persistent  determination        1884. 
to  persecute,  it  would  be  the  duty,  in  many  cases,  of  this  court  to  uf^f^^^  ^ 
protect  that  individual  by  granting  a  rule,  and  even,  in  case  of  ceased  person 


a  further  persistence,  by  making  it  absolute.  —Applicai,t  a 

joreiffner. 

THIS  was  an  application  on  the  part  of  the  Duke  of  Yallom- 
brosa^  a  foreign  nobleman  resiaent  abroad,  to  make  absolute 
a  rale  nisi,  which  had  been  obtained  on  his  behalf  on  the  9th  day 
of  April,  1883,  for  a  criminal  information  against  the  defendant, 
the  proprietor  of  Truth,  for  a  libel  published  in  that  journal 
imputing  infamous  and  disgraceful  conduct  to  the  duke's  deceased 
fatner,  who  was  also  a  foreigner,  and  in  his  lifetime  resident 
abroad. 

The  libel  in  question  was  published  in  the  columns  of  Truth  on 
the  22nd  day  of  February,  1883,  and  was  as  follows  : 

Society  at  Cannes,  headed  by  the  Duke  of  Yallombrosa,  has  been  very  indignant 
witii  Lord  Wolyerton  for  introduoing  M.  Cltfmenceau  to  Mr.  GladBtone.  This  was 
regarded  as  a  species  of  defiance  to  the  Legitimists  and  Orleanists,  whose  social 
position  is  based  npon  their  ostracising  republicans.  The  Duke  of  Yallombrosa  is,  of 
course,  pbu  royaliste  que  h  roi,  his  father  haying  been  an  army  contractor,  who  was 
nearly  hanged  on  the  charge  of  supplying,  as  meat  to  a  French  Army  Corps,  the  flesh 
of  soldiers  who  had  died  in  hospital,  or  who  had  been  killed  in  battle.  Luckily  for 
him  the  First  Empire  came  to  an  end  before  the  trial  could  take  place,  and  the 
oontraotor,  having  retired  to  Italy  and  purchased  a  dukedom,  became  a  gr<md  uigneur 
and  an  ardent  adherent  of  the  Bourbons. 

The  rule  nisi  was  obtained  on  an  affidavit  of  the  Duke's  which 
showed  that  the  statements  and  imputations  above  mentioned 
were  entirely  without  foundation.  The  affidavit,  which  was  sworn 
at  Cannes,  stated  that  the  duke  was  a  foreigner  and  resident 
abroad ;  that  he  believed  the  libel  was  published  maliciously,  and 
with  intent  to  bring  scandal  and  reproach  upon  the  memory  of 
his  father,  and  to  convey  a  gross  insult  upon  himself  and  his 
family,  and  to  bring  them  into  hatred,  contempt,  and  ridicule. 
It  furtiber  stated  that  his  father  had  inherited  an  ancient  peerage 
and  had  never  been  an  army  contractor  at  all,  and  that  his  grand- 
father acquired  the  dukedom  in  1775. 

The  defendant,  on  the  other  hand,  also  made  an  affidavit,  in 
which  he  stated  that  he  did  not  write  the  para^aph  himself, 
nor  was  it  written  in  this  country,  but  that  it  had  been  sent  to 
him  by  a  person  of  position  abroad,  in  whose  judgment  and 
truthfulness  he  placed  confidence.  In  reply  to  a  letter  from  the 
duke's  solicitor,  the  defendant  wrote  as  follows : 

The  writer  of  the  paragraph  is  abroad,  and  I  will  refer  to  him  to  leain  to  what 
he  alludes.  In  the  meantime,  if  you  wish  to  contradict  it,  I  wiU  with  pleasure 
insert  a  contradiction.  As  to  the  threat  of  legal  proceedings,  it  seems  to  me  an 
historical  statement  It  is  only  stated  that  the  charge  was  made,  and  not  sub- 
stantiated or  disproved. 

The  defendant's  affidavit  further  stated  that  he  had  since  made 
inquiries,  and  from  various  sources  had  ascertained,  and  that  he 

VOL.  XV.  SB 
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Rbo.        fully  believed  that  the  historical  statement  made  in  the  paragraph 

Labouchbbb  co'^P^*^^®^  of  ^M  ^ot  accurate^  and  that  the  duke  was  descended 

*  as  he  had  stated^  and  that  the  dukedom  was  conferred  on  his 

1884.        grandfather  in  1775.     But^  the  defendant  went  on  to  state^  in  his 

lAbeTon'a  db-  ^^^^^^^^  ^^^  ^^  Italy  such  titles  conferred  no  political  or  social 

ceased  person  distinction ;  that  there  are  no  peers  in  Italy ;  that  the  duke  is 

—  Applicant  a  resident  in  France  where  such  titles  are  not  recognised^  and  that 

foreigner,     j^^  j^^j^  ^^  office  there  nor  any  public  position  or  station. 

Upon  these  affidavits  the  rule  now  came  on  to  be  argued^  the 
fiab  of  the  Public  Prosecutor  not  having  been  obtained. 

0.  Russelli  Q.G.  (with  whom  was  Poland)^  for  the  defendant^ 
showed  cause  against  the  rule. — It  must  be  admitted  thafe  the 
paragraph  complained  of  conveyed  a  most  offensive  imputation 
upon  the  character  of  the  applicant's  deceased  father^  but  none 
whatever  upon  the  applicant  himself,  who  moreover  is  a  foreigner 
neither  resident  nor  domiciled  in  this  country^  and  owing  no 
allegiance  here^  and  not  occupying  any  political^  official^  or  public 
position  either  here  or  in  his  own  country.  [He  was  here 
stopped,  and] 

Sir  S.  Oiffard,  Q.O.  (with  him  Archibald  and  Woodfall)  was 
called  on  to  support  the  rule. — Any  person  is  prima  facie 
entitled  to  seek  redress  for  a  libel  published  in  this  country. 
Residence  and  domicile  are  immatenal;  it  is  enough  that  the 
offence  is  committed.  The  principle  underlying  the  granting  of 
crimiual  informations  has  never  been  precisely  defined.  To  say 
that  the  libel  was  primarily  on  the  applicant's  father  is  no  answer, 
for  in  Beg.  v.  Gregory  (8  A.  &  B.  907;  1  Per.  &  D.  110)  the 
court  granted  the  information  for  the  protection  of  the  wife  and 
family  of  the  applicant^  who  were  affected  by  the  libel,  though 
they  refused  it  to  him.  In  the  present  case  the  applicant  and 
the  living  family  of  the  deceased  are  clearly  attacked.  [Lord 
OoLBRiDGB,  C.J.-^In  Bex  V.  Kinnersley  (1  W.  Black.  294)  a 
criminal  information  was  granted  against  the  printer  of  a  news- 
paper for  a  ludicrous  paragraph  giving  an  account  of  Lord 
Glanricarde's  having  married  an  actress  and  appeared  with  her 
at  the  opera,  the  court  holding  that  ^'  the  Earl  being  a  married 
man,''  the  libel  "  was  a  high  offence^  and  it  was  time  to  stop 
such  interferences  in  private  families."  Would  that  case  hold 
good  and  be  an  authority  for  this  court  now?]  It  is  hoped 
it  would.  The  libel  there  imputed  bigamy — a  serious  offence. 
There  is  no  fixed  rule  that  only  persons  in  pubHo  positions  can 
obtain  this  remedy.  That  may  be  an  element,  but  not  an 
essential  one^  for  consideration.  Every  case  is  for  the  discre- 
tion  of  the  court.  [Lord  CoLEBinas^  C.J. — ^Is  there  any  case  of 
an  information  where  the  applicant's  own  character  has  not 
been  attacked  except  where  there  was  danger  of  a  breach  of 
the  peace  ?]  That^  with  submission^  is  not  a  true  test ;  and,  if 
it  were,  residence  abroad  would  be  immaterial.  Such  a  danger 
is  one  reason  for  granting  the  remedy,  but  it  is  not  a  necessary 
element.    An  odious  and  cruel  imputation  on  a  deceased  father. 
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Ofdctilated  to  bring  his  children  into  hatred  and  contempt^  and        itw. 
''  provoking  them  to  acts  of  revenge/'  may  be  good  gronnd  for  ^^f^^^^^y 

a  criminal  mformation^  and  bo  it  is  laid  down  in  the  old  cases        

and  books  on  the  subject.  [Field^  J. — ^Admitting  the  odious  1884. 
natnre  of  the  libel^  and  assuming  it  to  be  a  fit  subject  for  indict-  i^f^^^^  ^ 
ment^  why  should  the  applicant  have  this  extraordinary  remedy  ?]  cmaed  penon 
It  is  one  equally  available  to  him  by  law.  [Lord  GojXBXDOiJ^y '^  Applicant  a 
C.J. — Are  these  informations  to  be  of  course,  and  no  limit  to  /^5'««"- 
be  placed  upon  them  ?]  There  may  be  a  limit  no  doubt,  but 
there  is  no  fixed  one.  It  is  discretionary  with  the  court.  [Lord 
CoLBBiDai,  G.J.  referred  to  Sir  Charles  Napier's  application 
against  Mr.  Murray  for  a  libel  in  the  Quarterly  Review,  gravely 
reflecting  on  his  character  as  Governor  of  Scinde,  which  the 
court  refused,  as  he  had  ceased  to  be  governor,  and  was  then  a 
private  individual,  fully  reported  only  in  the  Times  of  the  day.] 
No  case  has  yet  decided  that  an  official  or  public  position  is 
absolutely  necessary  to  obtaining  an  information,  though  there 
are  some  dicta  to  that  effect  in  a  few  cases  in  the  last  three  or 
four  years,  not  reported  elsewhere  than  in  the  Times,  viz. :  Reg.  v. 
Ridgway,  The  Broad  Arrow  case  {Times,  May  9,  1881),  Munster 
V.  £amb  {Times,  March  17,  1881),  and  some  others,  but  there  is 
no  judicial  decision  to  that  effect.  But  in  Reg.  v.  Yates,  argued 
yesterday  on  the  point  as  to  the^^  of  the  Public  Prosecutor,  a 
criminal  information  was  obtained  by  Lord  Lonsdale,  though  he 
occupied  no  public  office  or  position.  [Lord  Coleridge,  C.J., 
after  conferring  with  the  other  learned  judges,  said :  The  point 
was  not  taken  there,  and  we  are  all  of  opinion  that,  under  the 
circumstances,  that  case  is  not  an  authority  on  the  point.]  The 
being  a  foreigner  resident  abroad  is  in  favour  of  the  application, 
for  it  would  be  a  hardship  and  unreasonable  to  compel  or  expect 
him  to  come  over  here  to  prefer  an  indictment.  [Colbridge,  C.J. 
— ^His  character  is  not  aspersed.]  To  say  a  man  was  descended 
from  Cain  might  not  be  libellous,  bat  to  impute  that  his  father 
got  his  title  or  property  by  dishonourable  or  disgraceful  means  is 
an  aspersion  of  the  son.  Rex  v.  Topham  (4  T.  Hep.  126)  is  a 
case  recognising  that  an  information  might  be  granted  for  a  libel 
in  such  a  case.  [Lord  Coleredob,  C.J. — The  court  arrested 
judgment  there.  Lord  Kenyon  no  doubt  said  an  indictment 
might  lie  if  the  libel  were  designed  to  provoke  a  living  person, 
and  so  tended  to  provoke  a  breach  of  the  peace.  Can  that  be 
said  of  this  case  f ]  The  intention  is  to  be  presumed  from  the 
language.  [Lord  CoLBRiDaB,  C.J. — ^But  this  is  a  question  for  our 
discretion.  You  must  satisfy  us  that  there  are  special  reasons  for 
our  going  out  of  the  ordinary  course  and  granting  this  extra- 
ordinary remedy.]  On  what  grounds,  and  when  is  it  to  bo 
resorted  to  ?  Why,  in  the  nature  of  things,  should  judges  or 
public  officers  be  entitled  to  it  and  other  persons  not  be  so  ? 
[Field,  J. — During  these  sittings  the  court  granted  the  Attorney- 
Genend  a  criminal  information  for  an  imputation  upon  his  conduct 
as  a  high  public  officer,  in  whose  character  the  public  are  supposed 
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^^'        to  be  interested.]     In  Achilli  v.  Newman,  the  applicant  being  an 
Labowhbrb.  I*'^^^*^  priest,  sojonming  in  England,  a  rule  for  an  information 

was  granted  against  Dr.  Newman  by  very  eminent  judges  (Lord 

18«^.        Campbell,  O.J.,  and  Coleridge  and  Wigntman,  JJ.),  though  no 

lAbeToira  <fe-  ^^^®  ^^  subsequently  shown,  as  the  defendant's  counsel  pre- 

ceased  person  ferred  to  go  to  trial.     Yet  the  same  objection  would  have  applied 

—  Applicant  a  there.     [Lord  Colbrtdqe,  C.J. — For  obvious  reasons  I  desire  to 

foreigner.     jj^q]^q  ^q  observations  on  that  case ;  but  the  high  state  of  public 

feeling  on  the  Papal  question  at  that  time  must  not  be  forgotten, 

nor  the  tremendous  attack  upon  the  character  of  the  complainant 

— an  Italian  then  resident  here,  and  going  about  making  attacks 

upon  the  Roman  Catholic  Church.]     The  applicant  will  be  without 

remedy  of  any  kind,  as  he  is  a  foreigner  resident  abroad,  if  this 

remedy  is  refused  him. 

Archibald  followed  on  the  same  side,  and  urged  that  news- 
papers were  now  sufficiently  protected,  since  by  sect.  6  of  the 
Newspaper  Libel  and  Registration  Act,  1881  (44  &  45  Vict.  c.  60), 
the  Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17)  was 
extended  to  cases  of  Ubel. 

0.  Russell,  Q.C.  in  reply. —  [Lord  Colkeidge,  C.J. — ^We  feel 
pressed  by  Reg.  v.  Yates,  in  which  three  judges,  one  of  whom 
is  sitting  here  to-day,  made  the  rule  absolute.  The  point  now 
made  was  not  taken  in  that  case,  but  there  is  the  decision,  and 
we  wish,  therefore,  to  hear  you  on  the  merits,  and  whether  this 
is  or  not  a  case  for  a  criminal  information.]  The  principle  on 
which  the  Court  has  exercised  this  extraordinary  jurisdiction  has 
generally  been  to  confine  it  to  cases  involving  some  great  public 
interest,  or  where  the  applicant,  though  a  private  individual, 
occupied  an  official  or  public  position,  or  where  the  libel  was  of 
the  gravest  and  most  seriously  aggravated  character.  In  Reg,  v. 
Yates  the  writer^s  name  was  given  up,  and  an  apology  and  regret 
expressed,  and  the  point  was  not  taken,  it  being  hoped  the 
application  would  be  dismissed  on  other  grounds.  The  main 
reason  for  treating  libels  as  criminal,  viz.,  their  tendency  to 
provoke  breaches  of  the  peace,  does  not  exist  and  has  no  appli- 
cation here.  Pisard  v.  Lawson  (6  Bing.  N.  C.  90;  5  Scott,  418; 
9  L.  J.,  N.  S.  12,  C.  P.)  is  an  authority  that  a  libel  on  a  foreigner 
is  an  actionable  wrong ;  but  there  is  no  case  showing  it  to  be 
a  criminal  offence,  where  the  foreigner  held  no  official  or  public 
position.  Neither,  with  one  or  two  trivial  exceptions^  is  there 
any  case  of  criminal  proceedings  for  a  libel  on  a  deceased 
individual.  As  to  authority :  Sir  Francis  Winnington,  in 
Prynne's  ca^e  (5  Mod.  459),  argued  learnedly  and  strongly 
against  the  practice  of  criminal  informations,  and  quoted  Sir 
Matthew  Hale  as  doubting  their  legality,  and  saying  that  ^'if 
ever  disputed  they  could  not  stand,  but  must  certainly  fall/' 
There  is  no  valid  authority  for  them  in  the  case  of  a  libel  on  a 
deceased  person ;  and  in  Rex  v.  Topham  (4  T.  Bep.  126),  relied 
on  by  the  applicant.  Lord  Kenyon  explains  the  authorities  there 
cited  (5  Co.  Kep.  126  ;  Hawk.  P.  C.  7th  edit.,  book  1,  cap.  73, 
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"Libels/'  sect.  8,  8tli  edit.,  book  1,  cap.  28,  sect.  8 ;  and  Bex  v.        »»»• 
Oritchley,  Hil.  7  Geo.  2),  and  shows  that  a  tendency  to  canse  a  j^^bodotbrb. 

breach  of  the  peace  is  the  main  element  in  such  a  case.     They 

have  been  granted  at  the  instance  of  public  bodies ;  e.g,,  in  Rex  1884. 
V.  Alderton  (Sayer,  280),  for  a  libel  ont  he  justices  of  a  county ;  ^^^  ^^  ^  ^. 
and  Rex  v,  Williams  (5  B.  &  Aid.  595),  for  libelling  the  clergy  of  ceased  peiaon 
a  diocese.  But  in  cases  where  magistrates  have  been  libelled  or  —AppKcant  a 
slandered,  but  not  in  relation  to  their  magisterial  character,  f^^^Q^^- 
this  remedy  has  been  refused :  {Rex  v.  PocoSc,  2  Str.  1157 ;  En 
parte  Chapman,  4  A.  &  E.  775),  there  being  no  apparent  intention 
to  provoke  abroach  of  the  peace ;  and  even  in  the  case  of  a  duke 
it  was  refused,  in  the  Duke  of  MarlhorougVs  case,  many  years 
ago  (5  Q.  B.  885 ;  18  L.  J.  195,  M.  C),  there  being  no  impu- 
tation upon  his  character  and  conduct  as  a  peer  of  Parliament. 
For  libels  on  foreign  sovereigns,  or  foreigners  holding  high 
official  positions,  informations  have  been  granted  on  grounds  of 
public  policy  and  international  comity.  See  Rex  v.  Lord  Oeorge 
Gordon  (libel  on  Marie  Antoinette),  22  How  St.  Tr.  175;  Rex 
V.  d'Eon  (for  libel  on  the  French  Ambassador),  1  Blackst.  510 ; 
Rex  V.  Vint  (for  libel  on  the  Emperor  of  Russia),  27  How  St. 
Tr.  127 ;  Rex  v.  Peltier  (for  libel  on  Napoleon  when  first  Consul), 
28  How.  St.  Tr.  617.  [Lord  Oolbridgb,  C.J. — These  cases  were 
cited  in  Reg.  v.  Most,  tried  before  me  at  the  Central  Criminal 
Court  not  long  ago.]  But  informations  at  the  suit  of  private 
persons,  however  high  in  social  status,  are  very  few.  In 
Reg.  V.  Gregory  (8  A.  &  E.  907),  on  which  the  other  side 
relies,  it  was  granted  solely  out  of  regard  for  the  applicant's 
wife  and  family,  and  in  Rex  v.  Kyrmerdey  (1  W.  Blackst.  294), 
also  cited  by  my  friend,  the  imputation  of  bigamy  really  involved 
a  charge  of  felony,  besides  affecting  the  family,  and  in  Reg.  v. 
Long,  an  information  was  granted  for  imputing  adultery  to  a 
lady  (M.  T.  1870,  cited  in  Folkard  on  Libels,  4th  edit.  680). 
During  the  last  twenty  years  informations  have  been  more  easily 
obtained  than  in  earlier  days,  but  the  proportion  of  rules  made 
absolute  is  smaller  than  heretofore.  It  may  be  that  to  gain 
publicity  for  a  denial  has  been  the  object  of  applicants ;  but  it  is 
contrary  to  principle  to  concede  this  remedy  to  private  persons 
except  in  official  positions,  or  on  matters  where  some  great  public 
interest  is  involved.  [Denman,  J. — Those  are  cases  for  ex  officio 
proceedings  by  the  Attorney-General,  are  they  not  ?]  No  doubt 
he  may  so  proceed  in  them ;  but  it  is  where  the  Crown  or  the 
Government  is  concerned  that  ex  o^u>  informations  are  especially 
provided.  The  distinction  between  ex  officio  informations  and 
those  by  the  master  of  the  Crown  office,  with  leave  of  the  court, 
at  the  suit  of  private  persons,  is  stated  clearly  and  intelligibly 
in  4  Steph.  Comm.  p.  871,  8th  edit.  [Lord  Coleeidgb,  C.J. 
referred  to  and  read  a  passage  from  Starkie  on  Libel,  showing 
that  learned  writer's  explanation  of  and  excuses  for  this  extra- 
ordinary jurisdiction,  (a)   That  the  older  and  stricter  practice  has 

(a)  The  pMoage  read  by  the  Lord  Ohiei  Jnitioe  was  as  f  oUowb  :  ^  It  motX,  howeyer 
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Rao.       been  acted  on  in  the  last  three  or  fonr  years  is  shown  by  the 
Labuuohksb.  f'^U^^^S  cases,  not  reported  elsewhere^   bnt  taken  firom  the 

columns  of  the  Times.     In  Beg.  v.  Plimaoll  {Times,  June,  1878), 

1884.  at  the  suit  of  a  member  of  Parliament  for  imputing  to  him  the 
LibJ^a  de-  ^®^^^?  ^^  unsoaworthy  ships  to  sea  to  obtain  the  insurance,  and 
ceased  perwn  using  his  Parliamentary  influence  to  prevent  redress,  the  infor- 
-^Appkcant  a  mation  was  refused  on  the  very  ground  relied  on  by  the  defendant 
for€i^€r,  ^Q^  jjj  ^^  ^  Outhbert  {Times,  24th  May,  1875)  it  was 
granted  because  the  applicant's  character  as  a  magistrate  was 
impugned.  Beg.  y.  Beaumont  {Times,  17th  Nov.  1881).  Beg.  v. 
Bidgway,  The  Broad  Arrow  case  {Times,  9th  May,  1881),  where 
Field,  J.  said  :  "  In  future  cases  the  court  may  be  disposed  to 
revert  to  the  old  practice  of  reserving  this  extraordinary  remedy 
for  cases  connected  with  pnblic  justice,  or  persons  holdmg  some 
public  office  or  position.  In  the  cases  of  Mr.  Wills  {Times, 
1865),  and  Mr.  i)avidson  {Times,  1879)  and  a  Mr.  MiddleUm 
{Times,  1877),  though  the  libels  were  very  gross,  the  application 
was  refused.  The  same  law  was  laid  down  in  Mtmster  v.  Lamh 
{Times,  17th  Nov.  1881).  [Lord  Colbeidob,  O.J. — It  is  impossible 
to  reconcile  all  the  cases. — The  current  of  judicial  opinion  has 
run  in  different  directions  at  different  times.]  The  balance  of 
authority  clearly  shows  that  applicants,  however  high  in  social 
circles,  are  not  entitled  to  this  extraordinary  remedy  unless 
occupying  an  official  or  public  position,  but  must  be  left  to  their 
ordinary  remedy  by  action  or  indictment. 

Our.  adv.  tmU.  {a) 

be  reooUeoted  that  in  gfranting  or  refnsizig  criminftl  infonnations  in  case  of  libels,  the 
Oourt  of  Eing*B  Bench  exeiciseB  a  diaoretionary  power,  acting  on  principles  which 
are  peculiar  to  that  proceeding,  and  that  the  practice,  in  the  instance  of  a  criminal 
information  for  a  libel,  is  not  only  peculiar  to  tiiat  proceeding,  but  irreconcilable  with 
the  ordinary  principles  of  jarispmdenoe  on  which  the  law  of  libel  in  England  is 
founded.  The  general  mle  is,  that  the  trath  or  ^sity  of  a  Ubel  is  immataritd,  whilst 
in  this  instance  it  is  made  the  first  and  essential  object  of  preliminary  inquiry — of  an 
inquiry  condncted  in  a  mode  foreign  to  the  ordinary  forms  of  criminal  justice,  not  by 
evidence  before  a  jury,  bat  by  affidavit.  Such  a  mode  of  investigation,  at  all  times 
unsatiBfactory,  is  tixe  more  so  when  the  defendant,  though  the  alleged  hbel  be  per- 
fectly true,  luts  no  means  of  compelling  those  who  know  the  truth  to  establish  it  by 
their  affidavits ;  and  yet,  when  the  information  has  been  granted,  he  is  excluded  from 
giving  evidence  of  the  truth,  although  the  information  was  granted  only  on  the 
assumption  that  the  statement  was  false-— a  circumstance  which  neoessarily  tends  to 
raise  an  unfavourable  prejudice  against  him  at  the  trial.  Notwithstanding  such  con- 
siderations, the  result  is  far  more  beneficial  than  might  have  been  expected,  or  than 
possibly  could  have  happened,  had  the  practice  been  general.  The  truth  is  that, 
although  the  Court  of  King's  Bench  is  open  to  all  appUcants  for  criminal  informa- 
tions, yet  in  cases  of  libel  it  is  seldom  resorted  to  but  by  persons  of  rank  or  wealth. 
The  proceeding  by  information  for  a  libel  is  a  kind  of  intermediate  course  between 
treating  the  insult  as  an  affair  of  honour,  and  the  more  vulgar  and  plebeian  oonrae  of 
presenting  a  bill  of  indictment  at  the  sessions  or  assizes.  The  libelled  party  has  an 
opportunity  of  exculpating  himself  by  means  of  a  denial  of  the  imputation  on  his 
conduct  and  character  in  the  most  pnblic  manner,  and  under  a  solemn  sanction  ;  his 
adversary  is  the  more  ready  to  make  concession  where,  from  the  form  of  the  pro- 
ceeding, his  character  for  conrage  is  not  implicated,  and  where  the  truth  of  the  fact 
having  been  solemnly  denied,  an  opportunity  is  afforded  for  explanation,  concession,  or 
apology.  And  thus  it  happens  that  a  course  of  proceeding,  which  is  to  a  certain 
extent  inconsistent  with  general  principles,  is,  in  its  limited  application,  rendered 
beneficial  by  particular  considerations  :*'  (Preliminary  Discourse,  p.  oxlvii.,  1  Stable 
on  Libel,  2nd  edit) 
(a)  A  point  respecting  the  Bsceesity  for  the  fiai  of  the  Director  of  PabUo  Prosocn- 
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Feb.  9. — The  oonsidered  written  judgment  of  the  oonrt  (Lord        Bao. 
Coleridge^  O.J.,  and  Denman^  Fields  Hawkins,  and  Mathew,  JJ.)  T.^»ftJSim ■. 
was  now  read  as  follows  by  

Lord  GouBBiDGB,  C.J. — ^This  was  a  case  in  which  a  foreign  1884. 
noblenum  applied  to  this  oonrt  for  a  rule  calling  upon  the  defen-  i^g^J^^  ^ 
dant,  the  proprietor  of  the  newspaper  called  Truth,  to  show  oaase  ceatmlnerion 
why  a  criminal  information  should  not  be  filed  against  him  in  this  —  AppUami  a 
court,  for  a  libel  published  in  his  said  paper  upon  the  deceased  /^'•V'^"' 
father  of  the  foreign  nobleman.  The  applicant  resided  abroad, 
and  the  affidavit  on  which  the  rule  was  moved  for  was  sworn  out 
of  this  country.  The  alleged  libel  stated  that  the  father  of  the 
applicant  had  been  '^  an  army  contractor,  who  was  nearly  hanged 
on  the  charge  of  supplying  as  meat  to  a  French  army  corps 
the  flesh  of  soldiers  who  had  died  in  hospital  or  who  had  been 
killed  in  battle.  Luckily  for  him  the  First  Empire  came  to  an 
end  before  the  trial  could  take  place,  and  the  contractor  having 
retired  to  Italy  and  purchased  a  dukedom,  became  a  Grand 
Seigneur  and  an  ardent  adherent  of  the  Bourbons.^'  Several 
points  were  made  against  the  rule ;  namely,  that  the  applicant  was 
a  foreigner,  and  a  foreigner  not  residing  or  even  sojourning  in 
this  country ;  that  the  subject  of  the  paragraph  was  not  the  appli- 
cant himself,  but  his  deceased  father ;  that  in  any  view  it  was  not 
a  case  in  which  this  court,  in  its  discretion,  would  interfere 
by  way  of  extraordinary  remedy,  but  would  leave  the  applicant 
to  incQct  or  bring  an  action.  There  was  another  point  also, 
namely,  as  to  the  fiat  of  the  Public  Prosecutor ;  but  as  upon 
this  point  the  court  has  already  given  judgment  in  the  case  of 
Beg.  V.  Taies,  and  as,  on  the  point  of  law  thereby  raised,  the 
decision  of  the  majority  of  the  court  binds  us,  it  is  not  neces- 
sary to  notice  that  question  further.  As  to  the  point  that 
the  present  Duke  of  Yallombrosa,  the  applicant,  is  neither 
resident  nor  sojourning  in  this  country,  it  may  be  sufficient 
to  observe,  that  we  do  not  intend  to  lay  it  down  as  a  rule  of 
law  that  this  court  will  not  interfere,  under  any  circumstances, 
by  way  of  criminal  information,  and  on  the  application  of  a 
person  so  situated.  Cases  may  be  put,  or  may  actually  arise  in 
fiEM^t,  in  which  this  court  would  so  interfere  beyond  all  question, 
if  the  person  applying  to  it  were  an  English  subject,  or  were 
resident  in  Enghmd.  And  the  single  fact  that  the  applicant  was 
situated  as  the  applicant  is  situated  here  might  not,  in  such  a 
snpposable  case,  be  an  answer  to  the  application.  But  it  is 
obvious  that,  if  we  have  regard  to  the  principles  on  which,  from 
very  early  tunes,  this  court  has  acted,  the  non-residence  of  the 
applicant  in  England  is  a  very  cogent  argument  against  the 
interference  of  the  court.     It  makes  it,  as  a  general  rule,  very 

tions  under  sect.  8  of  the  Kewipeper  Libel  and  Registration  Act,  1881  (44  9t  45  Yiot. 
0.  60)  was  alao  taken ;  bat,  as  Lord  Coleridge,  GX  said,  as  the  oonrt  has  already 
glyen  Judgment  upon  that  point,  and  the  deoision  of  the  majority  of  the  court  that 
ihejiai  was  not  required  in  the  case  of  any  criminal  information  for  libel  is  bind- 
ing upon  the  eourt  ia  the  present  Mse,  it  is  not  necessary  to  notice  that  question 
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^■^  unlikely  that  there  should  be  any  intention  to  provoke  a  breach 
LABoucraBB.  ^^  ^^®  peace  on  the  part  of  him  who  publishes  the  defamatory 
—  matter^  and  also,  generally  speaking,  very  unlikely  that  in  fact 
1884.  any  breach  of  the  peace  would  follow.  It  is  a  matter,  therefore, 
Liuron'a  ck-  ^®^  important  for  the  court  to  consider  when  the  appeal  is  to 
ceased peratm  its  discretion — a  reason,  further,  why,  in  the  exercise  of  that 
—^/^&c«K  a  discretion,  the  court  should  be  unwilling  to  interfere.  We  do 
foretgner.  ^^^  preclude  the  duke  from  his  remedy,  if  he  thinks  fit  to  pursue 
it,  by  way  of  action  or  indictment ;  but,  in  this  particular  case, 
we  should  be  prepared  on  this  ground  to  discharge  the  rule. 
Next,  as  to  the  point  that  the  subject  of  the  libel  is  dead,  the 
authorities  are  not  absolutely  conclusive ;  but  it  seems  to  us  that 
the  weight  of  authority  inclines  upon  the  whole  in  favour  of  the 
objection.  The  locus  classicus  upon  this  subject  is  the  judgment 
of  Lord  Kenyon  in  Bex  v.  Topham  (4  T.  R.  126).  Lord  Kenyon 
there  points  out  (at  p.  128)  that  the  general  statement  in  5  Bep., 
in  the  case  de  UbelUs  famosis  (5  Go.  Rep.  125),  that  publications 
defamatory  of  dead  persons  are  libellous,  was  a  statement  extra- 
judicial, that  it  was  not  the  point  in  judgment,  and  that  the 
judgment  might  well  have  been  sustained  without  going  into  it. 
He  shows,  further,  that  the  passage  in  Hawkins  (Hawk.  P.  G. 
book  1,  c.  73,  s.  3),  which  deals  with  informations  as  well  as 
ordinary  indictments,  puts  the  whole  criminality  of  libels,  as 
distinguished  firom  the  civil  liability  of  those  who  publish  them, 
on  private  persons  on  their  tendency  to  disturb  the  public  peace. 
Hawkins,  indeed,  in  a  passage  immediately  following  the  words 
quoted  by  Lord  Kenyon,  puts  his  own  view  beyond  all  doubt,  and 
shows  that  he  would  have  discouraged,  or  even  disallowed,  many 
of  the  indictments  for  libel — ^to  say  noUiing  of  informations — 
with  which  the  courts  of  late  years  have  been  occupied.  For  he 
says :  "  The  court  will  not  grant  this  extraordinary  remedy  by 
information,  nor  should  a  grand  jury  find  an  indictment,  unless 
the  ofienoe  be  of  such  signal  enormity  that  it  may  reasonably  be 
construed  to  have  a  tendency  to  disturb  the  peace  and  harmony 
of  the  community.  In  such  a  case  the  public  are  justly  placed 
in  the  character  of  an  offended  prosecutor  to  vindicate  the 
common  right  of  all,  though  violated  only  in  the  person  of  an 
individual;  for  the  malicious  publication  of  even  truth  itself 
(this  was  written  when  truth  could  not  be  pleaded  to  an  indict- 
ment) '^  cannot  in  true  policy  be  suffered  to  interrupt  the 
tranquillity  of  any  well-ordered  society/'  The  case  Bex  v.  Pome, 
in  Garthew,  405  (a  strange  and  unsatisfactory  case,  and  very 
loosely  reported).  Lord  Kenyon  explains,  as  he  does  also  Bex  v. 
Oritchley  (4  T.  R.  128,  in  note),  by  stating  that  in  both  cases  an 
intention  to  subvert  and  slander  the  G-ovemment  of  the  country 
was  charged  in  the  indictment,  and  he  supports  both  cases 
distinctly  on  this  ground.  It  may  be  doubted,  if  the  cases  are 
looked  at,  whether  Lord  Kenyon  did  not  support  the  decisions 
(what  the  actual  decision  in  the  case  in  Garthew  was  does  not 
appear)  upon  grrounds  which  the  judges  who  decided  them  did 
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not  think  of^  and  which  most  certainly  they  did  not  state.  The  ^w 
libel  in  Bex  v.  Paine  (Oarthew)  was  on  King  William,  who  was  i^^jjotohbhi. 
alive^  and  Qneen  Mary,  who  was  dead ;  the  case,  therefore,  is  a  _. 
very  weak  one  on  the  point  now  before  ns  in  any  view  of  it.  The  1884. 
libel  in  Bex  v,  Oritchley,  stated  of  a  certain  Sir  Charles  Nicoll,  i^f^^  de- 
who  was  dead,  that  '^  he  changed  his  principles  for  a  red  riband,  oea$ed  persm 
and  voted  for  that  pemicions  project  the  Excise.^'  This  was  the  —  AppUeanta 
whole  libel,  and  Ijord  Kenyon  may  well  have  been  puzzled  to  f^^S^^- 
uphold  the  propriety  of  a  criminal  information  in  respect  of  it, 
even  though  the  deceased  Sir  Charles  was  the  father  of  the  wife 
of  a  Secretary  of  State.  But  in  the  case  itself,  in  which  the  libel 
on  a  deceased  Lord  Cowper  was  of  the  most  virulent  possible 
description,  imputing  to  him  '^  unmanly  vices  and  debaucheries,'' 
Lord  Kenyon,  after  time  taken  to  consider,  with  the  assent  of 
Bnller,  J.  who  had  tried  the  case,  arrested  the  judgment,  on  the 
ground  that  it  was  not  the  subject-matter  of  indictment  for  libel 
to  asperse  the  memory  of  the  dead  unless  it  was  done  with  a 
design  to  break  the  peace.  The  court  of  King's  Bench^  in  the 
case  of  Bex  v.  Topham  (4  T.  B.  126)  appears  to  assent  to 
the  principle  laid  down  by  Hawkins,  that  private  character 
is  to  be  vindicated  by  private  action,  that  an  indictment  or 
information  for  libel  is  then  only  to  be  justified  where  there 
are  some  incidents  in  it  which  concern  the  pubUc,  such 
as  an  attempt  to  injure  the  Government,  or  an  intention  or 
tendency  to  break  the  public  peace.  This  necessity  of  the  person 
who  applies  for  the  criminal  information  being  himself  individually 
aspersed,  is  laid  down  in  very  strong  terms  by  Patteson,  J.  in 
Beg.  V.  Mead  (4  Jur.  1014).  There  is  no  instance  of  an  action 
for  libel  by  the  representative  of  a  deceased  person  j  it  must  be 
some  very  unusual  publication  to  justify  an  indictment  or  informa- 
tion for  aspersing  the  character  of  the  dead.  If  such  a  case 
should  ever  arise,  it  must  stand  upon  its  own  footing.  But  this 
is  not  that  case,  and  on  this  ground  also  we  should,  in  our  dis- 
cretion, decline  to  interfere.  There  remains  to  be  considered  the 
more  general  objection,  viz.,  that  the  form  of  proceeding  being 
in  the  discretion  of  the  court,  the  case  before  us  is  not  one  in 
which  that  discretion,  which  must  be  legal  and  exercised  on 
legal  principles,  ought  to  sanction  the  filing  of  the  information. 
From  the  very  nature  of  the  case  it  is  useless  to  examine,  because 
it  is  not  possible  to  reconcile,  the  various  decisions  on  the  subject. 
However  much  men  may  honestly  endeavour  to  limit  the  exercise 
of  their  discretion  by  definite  rule,  there  must  always  be  room  for 
idiosyncracy ;  and  idiosyncracy,  as  the  word  expresses,  varies 
with  the  man.  But  there  is,  besides  this,  that  of  which  every 
student  of  leg^  history  must  be  aware,  the  leaning  of  the  courts 
for  a  certain  time  in  a  particular  direction,  balanced  at  least,  if 
not  reversed,  by  the  leaning  of  the  courts  for  a  certain  time  in  a 
direction  opposite.  The  current  of  legal  decision  runs  often  to 
a  point  whicn  is  felt  to  be  beyond  the  bounds  of  sound  and  sane 
control,  and  there  is  danger  sometimes  that  the  retrocession  of 
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Big.       ihe  current  ahonld  beoome  itaelf  extareme.    Many  of  us  are  old 
^___^  enough  to  hare  seen^  or  at  least  to  have  heard  from  those  who 

have  seeuj  the  great  diversity  of  which  I  have  spoken  in  this 

1884.       matter  of  granting  rules  for  criminal  information.    It  is  much 
Ubefona  <fc-  ^'^^  ^*^  ^  question  the  perfect  legality  of  criminal  informations. 
oeasJ^tka-soH  The  statute  4  &  5  Will.  &  M.  c.  18^  to  which  so  much  reference 
^  Applicant  a  was  made  on  the  argument^  is  conclusive  to  show  their  legality. 
foreigner,     j^  ^^  ^  statute  pasMKl  to  oorroct  the  abuse  of  them,  and  to  fix 
the  conditions  on  which,  for  the  future,  they  were  to  be  allowed ; 
the  statute  either  assuming  that  the  court  had  power  to  allow 
them,  or  conferring  the  power  if  it  did  not  exist.     But  two  years 
before  the  passing  of  this  statute  their  legality  had  been  denied, 
in  the  case  of  Mr.  Prywns  (5  Mod.  459),  by  Sir  Francis  Win- 
nington,  who,  in  the  course  of  a  very  learned  argument,  stated 
that  Lord  Hale  himself  had  sfldd  that  on  argument  they  could  not 
stand.     Lord  Holt  decided,  however,  to  the  contraiy,  intimating 
that  Lord  Hale  must  have  been  speaking  only  against  the  abuse 
of  them.     Without  going  through  the  list  of  cases  since  the 
days  of  Lord  Holt,  it  is  certain  that  at  times  they  have  been 
granted  by  the  court  under  circumstances,  and  for  reasons, 
which   could   hardly  satisfy  now  the   discretion  of  the  court. 
For  example,  in  Rem  v.  Kiimersley  (1  W.  BL  294),  a  rule  was 
made  absolute  against  the  proprietor  of  a  paper  for  giving  a 
ludicrous  account  of   the  then  Lord   Clanricarde's   appeanng 
with   an   actress   in   a  theatire.  Lord   Mansfield  observmg,  as 
his    chief    reason    apparently,    that    ''  it    was    high    time    to 
stop    this    intermedohng    in    private    families.^'      It    is    not 
necessary  to  go  through  the  cases,  but  the  practice  of  granting 
these  informations  appears  to  have  reached  its  gpreatest  height 
in  the  time  of  Lord  'tenterden.     In  Rex  v.  Bip^a  (a)  there  was 
a  rule  granted  against  a  man  for  saying  that  the*  clergy    in 
general^  and  the  applicant  inparticular,  were  harsh  and  rigorous 
in   exacting    their  tithes.     The    excitement   on  the  subject  of 
tithes  was  actually  given  by  Lord  Tenterden  as   a  reason  for 
making  the  rule  absolute.    In  Bex  v.  Benioul  (a)  the  whole  libel 
was   this :  "  The    amount    of   public    money  received   by  the 
Somersets  since  the  late  Duke  of  Beaufort   came  of  age  far 
exceeds  the  value  of  the  estates  he  bequeathed  to  the  present 
Duke/'     "  Whatever  may  be  the  opinion  of  others,''  said  Lord 
Tenterden,  ^4t    is    our    opinion    that  this   is   a  libel."     And 
apparently  upon  no  other  ground  the  rule  was  made  absolute. 
In  Bex  V.  Smith  (a)  there  hiE^l  been  a  riot  at  Oxmore,  followed 
by  conviction  of  the  rioters.    The  defendant,  after  the  trial  and 
conviction,  published  an  advertisement  soliciting  subscriptions 
for  the  prisoners,  and  asking  {inter  cM)  whether  a  large  number 
of  acres  (under  an  indosnre),  including  thirty-one  m   Uea  of 
tithes,  had  been  given  to  Sir  Alexander  Croke;  and  whether 

(a)  See  theae  easee  cited :  Rex,  t.  Epp&,  T.  T.  1831  (Grady  and  Sootland*B  Grown 
Practice,  p.  6) ;  Rex  t.  Rentmds  Ex  parte  the  Duke  of  Beaufort,  T.  T.  1881  (/&.,  p.  7) ; 
and  ike  ▼.  Smith,  M.  T.  1881  (/6.,  p.  8.) 
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Oxmore  Oommon  before  had  not  been  tiiihe  free  f   Sir  Alexander 
Groke  denied  the  facts  sogffested^  and  had  published  a  pamphlet 
on  the  subject.     The  defendetnt  swore  that  he  believed  the  pro- 
ceedings against  him  arose  from  his  having  supported  a  candidate       1884. 
for  the  county  opposed  in  politics  to   Sir  A.  Oroke.      Under  /^-^/"^  ^ 
these  circumstances  the  court  actually  made  a  rule  absolute  for  ceased  penon 
a  criminal  information.    It   is    needless  to  multiply  examples.  —  Appkoauu  a 
These  are  selected  almost  by  chance  from  a  number  of  other     f^^^eigHfr. 
cases  equally  opposed  to  later  practice ;  and  in  all  of  them  Lord 
Tenterden  was  the  presiding  jud^e.     Lord   Tenterden    was  a 
great  and  upright  magistrate^  and  needs  no  eulogy  from  me. 
But  it  is  impossible  for  anyone  not  to  see  the   great  change 
which  had  come  over  the  feeling  of  the  court  between  the  days 
of  Lord  HalOj  Lord  Holt^  and    Hawkips^  and  those  of  Lord 
Tenterden.    But  the  general  dissatisfaction   of  the  Profession 
with  this  state  of  things  led,  in  the  time  of  Lord  Denman  and 
Lord  Campbell,  to  a  much  stricter  practice  in  the  court  in  the 
granting  of  these  informations.     I  am  quite  aware  that  Beg.  v. 
Gregory  (ubi  sup.).  Beg.  v.  Latvmer  (15  Q.  B.  1077 ;  20  L.  J.  129, 
Q.  B.),  and   some   few    cases    of   this   sort    occurred    during 
this   period  of  time;   but  there   can   be    no   doubt    that   the 
cases  were     rare,    except    where    some    person,   in   a    public 
or    official  position,  was  attacked  in  relation  to  such  position, 
or  where  the  attack   was    of   so  cruel  and  outrageous  a  sort 
as    to  make  it,  according  to  the  view    of  Hawkins,   a  matter 
which  interested  the  pubUc,  and  called  for  the  interference  of 
the  court,  as  representmg  the  public  and  charged  with  the  defence 
of  its  interests.     So  it  was  during  the  greater  part  of  the  time  of 
Sir  Alexander  Gockbum,  though  towards  the  close  of  his  life,  the 
practice  of  the  court  became  somewhat  easier  and  laxer.      I 
have,  however,  by  the  kindness  of  a  learned  friend,  been  fur- 
nished   with  tiie    reports    of   fifty  cases    of  criminal  informa 
tion,   running  over    the  years  from   1860  to   1880   inclusive 
and  out  of  these  fifty  cases,  four  only  were  cases  of  informations 
granted  at  the  suit  of  persons  who  were  not  in  some  public  office 
or  position.    And  during  that  time  there  were  repeated  declara- 
tions by  various  members  of  the  court,  not  indeed  that  as  matter 
of  law  the  information  would  not  be  granted  at  the  suit  of  private 
persons,  but  that  the  court  would,  as  a  general  rule,  leave  private 
persons  to  their  private  remedies.     For  example,  in  Beg.  v.  Lord 
Winchileea  (1865)  Blackburn,  J.  says  the  remedy  had  usuaUy  and 
properly  been  confined  to  cases  of  magistrates,  ministers,  public 
officers,  and  persons  in  a  high  position  whose  character  was  of 
such  public  importance  as    to   require  immediate  vindication. 
The  Lord  Chief  Justice  (Sir  Alexander  Gockbum)  adds  that 
"  the  extraordinary  invention,  by  means  of  a  criminal  information, 
was  a  procedure  of  a  high  prerogative  character  reserved  for 
cases  of  public  importance.''    In  the  case  of  Beg.  v.  Headley,  in 
1875, 1  find  Blackburn,  J.  reported  as  saying,  ''  It  is  not  enough 
that  it  should  appear  that  tiiere   has  been  a   libel''  (differing 


428  OBIMIKAL  LAW  GASES. 

^■0*        apparently  in  terms  from  Lord  Tenterden^  who  seems^  if  rightly 
Labouohbbb.  rep<>rted,  to  have  though  it  was  enough) ;  ''  it  must  also  appear 

that  it  is  a  publication  as  to  whioh  we  ought  to  put  the  preroga- 

1884.  tiye  process  of  the  court  in  operation  against  the  writer.  It 
lAbei  on  a  de-  should  not  be  done  too  lightly,  or  otherwise  our  jurisdiction  to 
ceased  person  grant  Criminal  informations,  though  very  useful,  may  be  brought 
-  Applicant  a  into  odium.''  Again,  in  1877,  in  the  matter  of  a  gentleman 
foreigner,  named  Middletou,  in  which  the  libel  was  gross,  the  rule  was 
refused,  and  I  find  Mellor,  J.,  with  the  concurrence  of  Lush,  J., 
saying  this  :  '^  We  must  be  chary  of  making  the  high  jurisdiction 
of  this  court  a  sort  of  substitute  for  the  ordinary  jurisdiction 
of  the  magistrates.  The  court  used  to  be  far  more  strict,  in  the 
exercise  of  its  extraordinary  jurisdiction  in  granting  criminal 
informations,  than  it  has  been  perhaps  in  later  times ;  but  this  is 
hardly  a  case  for  its  exercise.  It  is  not  like  the  case  of  a  serious 
imputation  on  a  magistrate  or  a  public  officer,  Uke  a  town  clerk, 
for  misconduct  in  his  office.'^  Again,  in  1878,  in  the  case  of  an 
application  on  the  part  of  Mr.  Davidson,  the  musical  critic  of  the 
Times  newspaper,  against  the  present  defendant  for  imputing  to  the 
applicant  personal  corruption,  the  rule  was  refused  by  Mellor,  J. 
and  Huddleston,  B.,  the  court  saying  that  "  The  libel  was  one 
which  might  well  warrant  an  indictment  or  an  action,  but  it  did 
not  follow  that  it  was  the  fit  subject  of  a  criminal  information. 
That  was  an  exercise  of  the  extraordinary  jurisdiction  of  the 
court,  which,  as  a  general  rule,  was  reserved  for  cases  of  libel 
upon  persons  in  an  official  or  judicial  position,  and  filling  some 
office  or  post  which  made  it  for  the  public  interest  necessary  that 
such  jurisdiction  should  be  exercised  for  the  refutation  of  the 
libellous  charges  made.''  Examples  might  be  multiplied,  but 
these  are  sufficient.  Very  few  of  these  cases  are  to  be  found  in 
the  volumes  of  Reports.  They  are  cases  of  discretion,  and  turn 
generally  upon  facts,  and  have  seldom  been  reported;  and  the 
passages  which  I  have  been  reading  have  been  furnished  me  by  a 
gentleman  of  the  Bar  who  reported  them  for  the  newspapers,  and 
who  is  able  to  vouch  for  the  substantial  correctness  of  his  own 
reports.  The  circumstance  that  so  few  cases  on  this  subject 
out  of  the  many  which  come  before  this  court  are  to 
be  found  in  the  books  must  be  my  excuse,  if  I  need 
one,  for  citing  reports  from  newspapers,  which,  however 
accurate  or  valuable  they  may  be   for  their  own  objects,  are 

generally  reported  rather  with  a  view  to  the  facts  than  to  the 
kw,  and  to  cite  which,  therefore,  except  where  there  seems  to  be, 
as  here,  a  real  reason  for  it,  would  be  of  bad  example.  I  am  able 
from  my  own  recollection  to  state  two  cases,  each  of  them,  I 
think,  important.  This  court,  in  the  time  of  Lord  Campbell, 
refused  Sir  Charles  Napier  a  criminal  information  for  a  libel 
imputing  to  him  great  misconduct  in  regard  to  his  conquest  of 
Scinde.  on  the  ground,  among  others,  that  he  had  ceased  to  be 
Commander-in-Chief  in  India,  and  was  at  the  time  of  his  appli- 
cation to  the  court  only  a  private  person ;  and  a  rule,  in  the  case 
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of  Beg.  V.  PUmsoll,  in  which  I  was  myself  oonnsel^  for  a  criminal        Bao. 
information  for  a  libel,  in  which  a  member  of  Parliament  was  jj^bquobebb. 

accused  of  sending  his  ships  to  sea  overloaded  in  order  that  they       

might  sink  and  he  might  gain  the  insurances  on  them,  was  dis-  1884. 
charged  after  argument ;  and  it  was  discharged  without  costs,  j,^"^^  ^ 
inasmuch  as  the  applicant  had  cleared  his  character;  but  the  ctaudfermm 
court  left  him  to  his  ordinary  remedy  as  a  shipowner  against  any  —  AppKcmt  a 
one  who  libelled  him  in  that  character.  We  are  thus  brought  fi'^^^S^^* 
down  to  the  last  case  upon  the  subject  with  the  authority  of 
which  we  were  pressed  very  properly.  I  mean  that  of  Reg*  v. 
Ydtea,  I  know  nothing  of  the  merits  of  that  case,  and  if  I  did, 
as  the  litigation  is  still  depending,  it  would  be  unfit  to  say  a  word 
upon  it.  But  a  libel  upon  the  private  character  of  Lord  Lonsdale, 
certainly  not  so  aggravated  as  some  of  those  as  to  which  infor- 
mations have  been  refused,  was  made  the  subject  of  an  applica- 
tion to  this  court,  and  the  rule  for  a  criminal  information  was 
made  absolute.  It  is  said  that  it  was  granted,  almost  as  of 
course,  because  the  applicant  was  a  peer.  The  case  is  as  yet 
unreported,  and  I  am  unaware  of  what  my  learned  brothers  may 
have  said ;  but,  if  this  was  the  ground  of  their  decision  I  must 
respectfully  dissent  from  it.  I  can  find  nowhere  any  trace  of  the 
doctrine  that  a  peer,  as  such,  is  entitled  to  exceptional  and 
most  important  privileges  in  the  administration  of  the  law. 
If  a  peer  is  libelled  as  a  peer,  for  his  conduct  in  Parlia- 
ment, or  as  Lord  Lieutenant  (if  he  is  one),  or  as  magis- 
trate, or  as  the  holder  of  a  public  office,  it  would  un- 
doubtedly be  almost  of  course  (all  other  legal  conditions  being 
fulfilled)  that  the  court  would  interfere  in  his  behalf.  But 
that  a  peer  in  private  matters  is  entitled  to  any  interference  at 
the  hands  of  this  court,  which  the  court  would  not  exercise  in 
favour  of  the  humblest  subject  of  the  Queen,  I  respectfully  but 
emphatically  deny.  I  am  not  aware  of  any  authority  for  such  a 
proposition.  Reg.  v.  Oregory  {ubi  sup.)  is  certainly  no  such 
authority,  and  I  decline  to  make  one.  It  is  said,  on  the  other 
hand,  that  the  point  now  under  consideration  was  not  taken,  or, 
at  any  rate,  not  pressed  upon  the  court,  in  Beg.  v.  Yates,  and  the 
probable  explanation  of  this,  which  I  understand  on  the  best 
authority  to  be  the  fact,  is  this,  namely,  that  with  several  of  the 
cases  decided  in  the  latter  years  of  Sir  Alexander  Gockbum  it 
was  felt  that  a  divisional  court  must  act  on  those  later  authorities, 
which  no  doubt  formed  a  complete  justification  for  the  course 
there  taken  by  this  court.  I  have  said,  however,  that  it  is 
not  possible  to  reconcile  the  cases;  it  is  not  easy,  perhaps 
it  is  not  possible,  to  lay  down  any  rule  which  can  guide 
discretion  amid  the  ever-varying  facts  to  which  discretion 
has  to  be  applied.  If  we  go  back  to  principle  we  find  it 
well  stated  by  Blackstone  (book  4,  c.  23,  p.  809),  as  follows : 
"  The  objects  of  the  other  species  of  informations  filed  by  the 
Master  of  the  Crown  Office  upon  the  complaint  or  relation  of  a 
private  subject,  are  any  gross  or  notorious  misdemeanours,  riots. 
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Rm.       batteries^  libels^  and  other  immoralities  of  an  atrocioos  kind^  not 
Laboi^hbrb  P^J'ticularly  tending  to  disturb  the  Government  (for  those  are 

'  left  to  the  care  of  the  Attorney-General)^  bnt  which,  on  account 

1884  of  their  magnitude  or  pernicious  example^  deserve  the  most 
Libd'm'a  de-  P^'^^^^  animadversion ;  '*  and  if  the  passage  in  Mr.  Starkie^a 
^xaseTfxrsm  book  be  looked  at^  in  which  he  defends  the  proceeding  by  way 
'- Applicant  a  of  criminal  information^  which  he  CfiJls  "a  proceeding  irreconcil- 
foreigner.  ^^^^  ^j^j^  ^|jq  ordinary  principles  of  jurisprudence  on  which 
the  law  of  libel  in  England  is  founded,^'  it  will  appear  at  once 
that  the  great  writer  would  have  met  this  application  before  us 
with  a  summary  refusal,  and  as  not  at  all  within  those  consider- 
ations, which,  ''  in  spite  of  the  anomaly  of  the  proceeding,  bring 
about  a  result  far  more  beneficial  than  might  have  been  ex- 
pected/' It  is  under  these  circumstances  that,  acting  under  the 
powers  conferred  by  the  Judicature  Acts^  I  have  ventured  to 
bring  together  five  judges  of  the  High  Court  to  establish^  if 
possible,  upon  unusual  authority,  some  principles  for  our 
guidance  in  future.  My  colleagues^  with  a  slight  exception  to 
be  preseutly  noticed,  concur  in  this  judgment,  an4  I  trust  that 
the  full  discussion  which  this  rule  has  received  may  be  of  some 
advantage,  and  that,  the  grounds  on  which  we  discharge  it 
becoming  generally  known,  the  practice  of  the  court  may  be 
brought  back  to  that  greater  and  more  wholesome  strictness 
which  prevailed  for  at  least  a  generation  and  a  half,  and  that 
criminal  informations  may  hereafter  be  granted  only  in  cases 
which  come  fairly  within  the  language  of  Sir  William  Black- 
stone  already  quoted,  which  I  will  not  repeat  and  which  I 
certainly  cannot  improve.  The  rule  must  therefore  be  dis- 
charged, but,  according  to  the  opinion  of  all  my  learned  brothers, 
from  which  I  will  not  formally  dissent,  it  will  be  discharged 
without  costs. 

Lord  CoLEBiDGB,  C.J.  then  read  the  following  observations  of 
Denman,  J.,  which,  while  concurring  in  the  above  judgment,  the 
learned  judge  desired  to  add  as  follows : 

Denman,  J. — ^I  agree  with  the  Lord  Chief  Justice  that  this 
rule  ought  to  be  discharged  on  the  first  two  grounds  upon  which 
he  rests  his  judgment ;  but  I  desire  to  add  that  I  cannot  accept 
the  passage  from  Blackstone  upon  which  he  comments  as  being 
quite  an  exhaustive  description  of  the  cases  in  which  the  court 
ought  to  interfere ;  for  example,  if  a  newspaper  or  an  individual 
were  to  show  by  repeated  attacks  and  by  wide  circulation  of 
these  attacks  upon  a  private  individual,  whether  a  British  subject 
or  a  foreigner,  and  whether  resident  in  England  or  abroad,  a 
persistent  determination  to  persecute,  I,  as  at  present  advised, 
should  think  it  would  be  the  duty,  in  many  cases,  of  this  court  to 
protect  that  individual  by  granting  a  rule ;  and  even^  in  case  of 
further  persistence,  by  making  it  absolute. 

Rule  for  criminal  information,  tUschurged  without  costs. 

Solicitors :  for  the  applicant,  Benbow,  Saltwell,  and  Tryon ;  for 
the  defendant,  Lewis  and  Lewis* 
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CROWN  OASES  RESERVED. 
Saturday f  March  1. 

(Before  Lord  Oolbriiksb^  C.J.^  Hawkins^  Lopbs^  Stsphbh^  and 

Mathbw,  JJ.) 

Rbg.  t;.  Brittlbton  and  Batb.  (a) 


Criminal  law — Husband  and  wife — Wife  indicted  for  stealing 
husband^ 8  property — AdmissibiUty  of  hiMband'a  evidence. 

The  evidence  of  a  husband  is  inadmissible  in  proceedings  by  way 
of  indictment  against  the  wife  for  stealing  the  property  of  the 
husbaml,  fMtwithstanding  sect.  16  of  the  Married  Women^s 
Property  Act,  1882  (45  ^  56  Vict.  c.  75). 

THIS  was  a  case  reserved  by  the  chairman  of  the  bench  of 
tDagistrates  sitting  at  the  Greneral  Quarter  Sessions  of  the 
Peace  for  the  connty  of  Lancaster^  held^  by  adjoamment^  at 
Liverpool^  on  the  16th  day  of  January^  1884. 

The  case  was  stated  as  follows : — 

"  These  prisoners  were  tried  before  me  and  other  jastices  at  the 
Quarter  Sessions  for  the  county  of  Lancaster^  held^  by  adjourn- 
ment^ at  Liverpool^  on  the  15th  day  of  January^  1884.  The 
prisoners  were  tried  under  one  indictment^  charging  them  with 
stealing  certain  wearing  apparel^  household  goods^  and  money^ 
the  property  of  Thomas  James  Brittleton.  The  indictment  also 
contained  a  count  for  receiving.  Thomas  James  Brittleton  was 
called  and  sworn  as  a  witness  for  the  prosecution^  and  stated  in 
evidence  that  the  prisoner^  Maria  Jane  Brittleton^  was  married  to 
him  on  the  Srd  day  of  July^  1880.  It  was  then  objected  by 
counsel^  who  at  my  request  appeared  for  the  prisoners^  that 
Thomas  James  Brittleton  was  an  incompetent  witness  against 
the  prisoner  Maria  Jane  Brittleton^  on  the  ground  that  sect  16  of 
the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75) 
did  not  directly  render  the  evidence  of  a  husband  admissible 
against  his  wife  in  the  cases  in  which  she  was  subjected  to 
criminal  proceedings  by  the  same  section,  and  that  the  words  '  in 
like  manner '  did  not  operate  to  make  the  husband  a  competent 
witness  against  his  wife.  Without  expressing  any  opinion  as  to 
the  validity  of  the  objection,  I  decided  to  admit  the  evidence  in 
order  that  the  point  might  be  reserved  for  the  consideration  of 
the  Court  of  Criminal  Appeal.  The  evidence  of  Thomas  James 
Brittleton  was  then  admitted,  and  the  case  proved  was,  in 
substance,  that  the  prisoner  Maria  Jane    Brittleton    and  the 

(«)  Reported  by  Domlop  Hill,  Esq.,  Barruter-at-Law. 
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Bu.        prisoner  George  Bate  together  left  the  hoase  of  the  witness 

BBJTTLBToir    '^^0'^^  James  Brittleton  on  the  29th  day  of  December,  1883, 

AND  BjLTB.    taking  with  them  the   property  and  money  mentioned  in  the 

indictment.      I  left  the  case  to  the  jury,  directing  them  that,  if 

they  were  satisfied  that  the  prisoners  feloniously  took  and  carried 

Husband  and  away  the  property  mentioned  in  the  indictment,  they  were  both 
^}fir'  ^^'^^'  guilty  of  larceny.      The  jury  convicted  both  the  prisoners  of 
band'aemdmce  ^^^^^J^  ^^^  *^®  Court  sentenced  each  of  them  to  nine  months' 
'  imprisonment  with  hard  labour.      The  questions  for  the  con- 
siderations of  the  court  are — (1)   Was  the  evidence  of  Thomas 
James  Brittleton  admissible  against  his  wife  the  prisoner  Maria 
Jane  Brittleton  ?     (2)  If  the  evidence  of  Thomas  James  Brittleton 
was  improperly  admitted  as  against  his  wife,  can  the  conviction 
of  the  prisoner  George  Bate  be  supported,  the  two  prisoners 
being  jointly  indicted  ?     If  the  first  question  be  answered  in  the 
negative,  the  conviction  of  the  prisoner  Maria  Jane  Brittleton  is 
to  be  quashed.      If  the  second  question  be  also  answered  in 
the  negative,  the  conviction  of  the  prisoner  George  Bate  is  also 
to  be  quashed. 

"  B.ICHARD  AssHSTON  Cboss,  Chairman.^' 

No  counsel  appeared  on  either  side. 

The  12th  and  16th  sections  of  the  Married  Women's  Property 
Act  provide : 

12.  Every  woman,  whether  married  before  or  after  this  Act,  shall  hare  in  her  own 
name  against  aU  persons  whomsoever,  inolnding  her  husband,  the  same  civil  remedies 
and  also  (subject,  as  regards  her  husband,  to  the  proviso  hereinafter  contained)  the 
same  remedies  and  redress  by  way  of  criminal  proceedings,  for  the  protection  and 
security  of  her  own  separate  property,  as  if  such  property  belonged  to  her  as  a  feme 
eoUf  but  except  as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other  for 
tort.  In  an  indictment  or  other  proceeding  under  this  section,  it  shall  be  sufficient  to 
allege  such  property  to  be  her  property ;  and  in  any  proceeding  under  this  section  a 
husband  or  wife  shall  be  competent  to  give  evidence  against  each  other,  any  statute 
or  rule  of  law  to  the  contrary  notwithstanding.  Provided  always,  that  no  criminal 
proceeding  shall  be  taken  by  any  wife  against  her  husband  by  virtue  of  this  Act, 
while  they  are  living  together,  as  to  or  concerning  any  property  claimed  by  her,  nor 
while  they  were  living  apart,  as  to  or  concerning  any  act  done  by  the  husband  while 
they  were  living  together,  concerning  property  claimed  by  the  wife,  tmless  such 
property  shall  have  been  wrongfully  taken  by  the  husband  when  learing  or  deserting, 
or  about  to  leave  or  desert,  his  wife. 

16.  A  wife  doing  any  act  with  respect  to  any  property  of  her  husband,  which,  if 
done  by  the  husband  with  respect  to  property  of  the  wife,  would  make  the  husband 
liable  to  criminal  proceedings  by  the  wife  under  this  Act,  shall,  in  like  manner,  be 
liable  to  criminal  proceedings  by  her  husband. 

Lord  Colebidge,  C.J. — It  is  to  be  regretted  that  no  one  has 
been  instructed  to  argue  this  case^  as  the  point  involved  is  one  of 
some  importance^  and  one  upon  which  it  cannot  be  said  that  the 
statute  is  at  all  clear.  The  wife  was  indicted  with  another  person 
for  stealing  the  property  of  her  husband^  and  the  question 
reserved  for  our  consideration  is^  whether  the  husband  was  a 
competent  witness  against  her.  This  depends  upon  the  con- 
struction of  two  sections  of  the  Married  W  omen's  Property  Act, 
1882,  viz.,  the  12th  and  16th.  The  former  section  in  effect 
proviues  that  married  women  shall  have  in  their  own  names 
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against  all  persons^  inclading  their  hnsbands,  the  same  remedies  I^bq 
and  redress  by  way  of  oriminal  proceedings  for  the  protection  of  Bg,.pJ[jpro,, 
their  separate  property^  as  if  sach  property  belonged  to  them  as  and  Batk 
femes  sole.  It  further  provides  that^  in  any  indictment  or  other 
proceeding  under  this  section,  it  shall  be  sufficient  to  allege  such 
property  to  be  their  separate  property;  and  in  any  proceeding  Husband  and 
under  this  section  a  husband  or  wife  shall  be  competent  to  give  un/e—Admis' 
evidence  against  each  other,  any  statute  or  rule  of  law  to  the  far^aa^d^. 
contrary  notwithstanding.  It  is  to  be  observed  that  the  section 
does  not  in  terms  say  that  a  wife  shall  be  competent  to  give 
evidence  against  her  husband  upon  her  preferring  an  indictment 
against  him.  Can  it  then  be  inferred  that  the  Legislature 
intended  to  alter  the  law  by  rendering  her  evidence  admissible 
upon  such  proceedings  being  taken  ?  In  my  opinion,  if  the 
Legisture  had  so  intended,  it  would  have  expressed  that  intention 
in  plain  terms.  Again,  by  the  16th  section  it  is  enacted  that  a 
wife  doing  any  act  with  respect  to  any  property  of  her  husband, 
which,  if  done  by  the  husband  with  respect  to  property  of  the 
wife,  would  make  the  husband  liable  to  criminal  proceedings  by 
the  wife  under  this  Act,  she  shall  in  like  manner  be  liable  to 
criminal  proceedings  by  the  husband.  Does  that  make  the 
husband  a  receivable  witness  against  his  wife  upon  his  preferring 
an  indictment  against  her  for  stealing  his  goods  ?  The  section 
does  not  say  so — it  only  says  she  is  to  be  ''  liable  to  prosecution 
in  like  manner."  Inasmuch  as  the  I2th  section  seems  to  show 
that  a  wife  could  not  give  evidence  against  her  husband  if  she 
indicted  him  for  stealing  her  goods,  it  is  difficult  to  see  how  the 
husband  could  be  a  receivable  witness  against  his  wife  uQder  the 
16th  section.  What  then  is  the  meaning  of  the  words  "  in  like 
manner  liable  to  criminal  proceedings  ?  The  words  are  not  free 
from  doubt ;  but  it  is  always  best  to  adhere  to  the  rule  of  con- 
struing the  words  in  an  Act  of  Parliament  in  their  plain  and 
natural  meaning.  If  Parliament  had  intended  that  in  such  a  case 
the  husband  should  be  a  competent  witness  against  his  wife,  it 
would  have  been  easy  to  have  said  so.  The  section  which  it 
might  be  supposed  would  have  given  the  power  does  not  give  it. 
It  appears  to  me  that  the  evidence  of  the  husband  should  not  have 
been  admitted,  and  that  the  conviction  must  therefore  be  set  aside. 
Hawkins,  J. — I  am  of  the  same  opinion.  If  the  Legislature 
had  intended  to  render  a  husband  a  competent  witness  in  pro- 
ceedings against  the  wife  for  stealing  the  husband's  property,  it 
would  have  expressed  itself  in  clear  and  unmistakable  terms. 
This  it  has  not  done,  and  I  therefore  answer  the  first  question 
submitted  to  us  in  the  negative.  With  regard  to  the  second 
question,  as  to  whether  the  conviction  of  the  prisoner  Oeorge 
Bate  can  be  supported,  I  am  of  opinion  that,  the  prisoners  having 
been  jointly  indicted,  the  evidence  of  Thomas  James  Brittleton 
was  improperly  received.  I  may  refer  to  Meg.  v.  Thompson  (26 
L.  T.  Itep.  N.  S.  667 ;  L.  Kep.  1  C.  C.  R.),  Beg.  v.  Smith  (1  Moo, 
C.  C.  289). 
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Bxa,  LoFES^  J. — I  am  of  the  same  opinion. 

BBrrnjRoir        STEPHEN,  J. — ^I  regret  I  am  unable  to  take  the  same  view  of 
AND  Bjltjl     ^^^  question  as  the  other  members  of  the  court ;  but,  although  I 

do  not  desire  to  press  my  own  view,  even  so  far  as  to  desire  the 

^^*  case  to  be  re-argued  before  all  the  judges,  I  feel  bouad  to  express 
Husband  and  ^^'  I^  is  i^ot  denied,  and  indeed  it  could  not  be  said,  that  under 
wife  ^AdmU- the  12th  section  a  wife  could  not  give  evidence  against  her 
bands  md^  husband  in  any  proceedings  for  the  protection  of  her  separate 
property.  And  upon  a  fair  construction  of  the  words  of  the 
section  it  seems  to  me  that  proceedings  may  be  extended  so  as  to 
include  proceedings  by  waj'  of  indictment.  The  words  ''any 
statute  or  rule  of  law  to  the  contrary  notwithstanding  ^'  seem  to 
me  to  show  that  it  was  intended  that  such  proceedings  should  be 
included.  If  this  is  so,  I  fail  to  see  why  a  similar  construction 
should  not  admit  the  husband  under  the  16th  section  as  a  witness 
against  the  wife.  Such  a  construction  may  be  said  to  go  beyond 
the  express  and  explicit  sense  of  the  words  used.  At  the  same 
time,  I  cannot  help  thinking  that  in  using  the  words  "  shall  in 
like  manner ''  the  Legislature  intended  that  the  husband  should 
be  a  competent  witness,  as  it  had  intended  in  the  previous  section 
that  a  wife  should  be  a  competent  witness.  However,  as  I  have 
said,  I  do  not  desire  to  press  my  own  view  to  the  length  of 
dissenting  from  the  views  taken  by  the  other  members  of  the 
court. 

Mathew,  J. — ^I  agree  in  thinking  that  the  evidence  of  the 
husband  was  inadmissible,  and  that  this  conviction  must  there- 
fore be  quashed. 

GonmGtion  quashed. 
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EXCHEQUER    DIVISION. 

Nov.  11,  1881,  and  June  29, 1882. 

(Before  Pallbs,  C.B.,  FirzaBBAU)  and  Dowss,  BB.) 

In  the  Court  op  Appeal,  Nov.  9,  1882,  and  Feb.  19,  1883. 

(Before  Law,  L.C,  Mobris,  C.J.,  Dbaby  and  Fitzgibbon,  L.JJ.) 

(y  Kelly  v.  Habyby.  (a) 

Justice  of  the  Peace — Dispersing  assembly  believed  to  be  v/nlawful 
— Authority  to  disperse — Apprehended  breach  of  the  peace — 
Duty  of  a  Justice  of  the  Peace. 

In  an  action  for  assault  and  battery  the  defendant  by  the  Wth 
paragraph  of  his  defence,  alleged  that  divers  persons,  subjects  of 
the  Queen,  unlawfully  intending  to  injure  the  ovmers  of  farms  in 
Ireland  let  to  tenants  in  consideration  of  rent,  did  unlawfully 
conspire  together  to  solicit  numbers  of  those  tenants,  in  breach  and 
violation  of  their  contracts  of  tenancy,  to  refuse  to  pay  and  not 
to  pay  their  rents  to  the  owners,  and  that  on  the  7th  day  of 
December,  1880,  the  plaintiff ,  being  one  of  the  persons  who  had 
so  conspired  together  as  aforesaid,  and  other  persons  met  and 
assembled  with  intent,  as  defenda/nt  believed  and  had  reasonable 
and  probable  grounds  for  believing,  to  aid,  promote,  pu/rsue,  and 
carry  into  effect  the  said  unlawful  conspiracy;  and  the  defendant 
was,  on  the  said  7th  day  of  December,  1880,  a  justice  of  the 
pea>ce  for  the  county  of  Fermanagh  {in  which  the  meeting  was 
held),  and  was  lawfully  present  a;t  the  said  meeting,  and  requested 
the  plaintiff  amd  other  persons  assembled  to  disperse,  which  they 
neglected  to  do,  and  the  defendant  thereupon  laid  his  hand  on 
the  plaintiff  in  order  to  sepa/rate  and  disperse  the  meeting,  using 
no  more  violence  than  was  necessary,  which  was  the  assault  and 
battery  complained  of. 

By  the  12th  paragraph  of  his  defence  the  defendant  alleged  the 
conspiracy  to  be  to  solicit  tenants  who  held  at  rents  exceeding 
Oriffith's  valuaiion  not  to  pay  their  rents,  and  alleged  that  the 
plaintiff  and  others  met  and  assembled  with  intent,  as  defendant 
believed  and  had  reasonable  grounds  for  believing,  to  aid  and 
promote  the  said  conspiracy  ;  and  in  other  respects  this  defence 
was  simdlar  to  that  contained  in  the  11th  paragraph. 

(a)  Reported  by  Jonb  H.  Statxixt,  Esq.,  BafriBter-at-Law. 
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O'Kbm.t      Held,  by  the  Exchequer  Division,  (1)  That  the  lUh  and  12th  para- 
Harvbt  graphs  of  the  defence  were  bad  on  demurrer,  on  the  ground  that 

*  they  did  not  allege  cw  a  matter  of  fact  that  the  meeting  was  held 

1883  to  promote  or  carry  into  effect  the  unlawful  conspiracies  mentioned 

Auihoritv  of       ^^  ^^  ^^  paragraphs.     (2)  A  justice  of  peace  has  no  authority 

justice  to  ^5-      to  disperse  a  meeting  not  shown  to  be  unlawful  because  he  reason- 

perse anunhtc*      ably  believes  it  to  be  held  with  an  unlawful  intent. 

ju  assem  if.   j^  ^^^  ISth  paragraph  of  his  defence  the  defendant  set  out  certain 

inflammatory  placards  posted  by  the  promotors  of  the  meeting  of 

the  7th  day  of  December,  1880^  and  their  opponents,  and  alleged 

that  informations  were  sworn  from  which  it  appea/red  that  if  the 

meeting  was  held  tJie  public  peace  would  be  broken;    that  the 

defendant  before  the  7  th  day  of  December,  1880^  read  these  infor- 

maiions,  arid  had  reasonable  grounds  for  believing  them   and 

believed  them  to  be  true  ;  that  he  was  a  justice  of  the  peojcefor 

the  said  county  of  Fermanagh,  a/nd  believed  and  had  reasonable 

grounds  for  believing  that  a  breach  of  the  peace  would  occur  if  the 

meeting  were  allowed  to  be  held  and  continued,  and  that  the  public 

peace  and  tranquillity  could  not  otherwise  be  preserved  than  by 

separating  and  dispersing  the  persons  assembled;  that  the  defen- 

dant  being  present  at  the  meeting  requited  the  plaintiff  and  other 

persons  assembled  to  disperse,  which  they  neglected  to  do,  and  that 

tliereupon  the  defendant  laid  his  hand  on  the  plaintiff  in  order  to 

separate  and   disperse  the  plaintiff  and  the  other  persons  so 

assembled,  using  no  more  violence  than  was  necessary  for  the 

purpose,  which  was  the  assault  and  battery  complained  of. 

Held,  by  the  Exchequer  Division,  that  the  statements  in  the  18th 

paragraph  of  the  defence  sufficiently  showed  that  the  meeting 

therein  merdioned  was  an  unlawful  assembly  and  that  the  defence 

was  good. 

Held,  by  the  Court  of  Appeal  (I)  That  the  Exchequer  Division  w^re 

right  in  holding  the  11th  and  12th  defences  to  be  insufficient, 

(2)   That  there  was  no  sufficient  allegation  in  the  18th  paragraph 

of  the  defence  from  which  it  could  be  reasonably  assumed  that 

the  meeting  therein  mentioned  was  in  itself  an  unlawful  assembly. 

(8)  That  on  demurrer  the  18th paragraph  was  a  sufficient  defence, 

for  even  assuming  the  plaintiff  and  others  assembled  with  him  to 

be  doing  nothing  unlawful,  yet,  if  there  were  reasonable  grounds 

for  the  defendant,  being  a  justice  of  the  peace,  believing  as  he 

alleges  he  did,  that  there  would  be  a  breach  of  the  peace  if  they 

continued  so  assembled,   and  thcat  th&re  was  no  other  way  in 

which  the  brea/ih  of  the  pea^  could  be  avoided  but  by  stopping 

and  dispersing  the  plaintiff's  meeting,  the  defendant  was  justified 

in  talcing  the  necessary  steps  to  stop  and  dispei'se  it. 

Humphries  v.  Connor  (17  Ir.  0.  L.  B.  1)  approved  of. 

Beatty  v.  Oillbanks  (9  Q.B.Div.  308)  commented  on  a/nd  dis- 

tingu/ished. 

DEMURRER    by  the  plaintiff  to  the  11th,    12th,  and  13th 
paragraphs  of  the  defendant's  statement  of  defeuce. 
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The  action  was  broaght  to  recover  damages  for  an  assault  and     O'Killt 
battery   alleged   to   have   been   committed   on   the  7th   day   of     ^^^y^ 

December^  1880,  on  the  occasion  of  an  attempt  to  disperse  a        

meeting  held  pursuant  to  certain  advertisements.  1838. 

The  following  are  the  paragraphs  of  the  statement  of  defence   ^„^^^«  ^j 
to  which  the  demurrer  was  taken  :  puHce  to  du- 

ll. And  by  way  of  further  alternative  defence  defendant  B^y^ peraeanuidaw' 
that  before  the  said  7th  day  of  December,  1880,  divers  persons,  /"'^•""'''y- 
subjects  of  the  Queen,  in  Ireland,  to  the  number  of  ten  and  more, 
unlawfully  devising,  contriving,  and  intendiug  to  impoverish  and 
injure  divers  large  numbers  of  persons,  subjects  of  the  Queen — 
that  is  to  say,  the  owners  of  farms  in  Ireland,  let  to  tenants  in 
consideration  of  the  payment  of  rent,  unlawfully  did  conspire 
together  to  solicit  divers  large  numbers  of  the  said  tenants  in 
breach  and  violation  of  their  respective  contracts  of  tenancy,  to 
refuse  to  pay,  and  not  to  pay,  to  the  said  owners,  the  rent  which 
they  the  said  tenants  were  and  might  become  lawfully  bound  to 
pay,  and  which  the  said  owners  were  and  might  become  lawfully 
entitled  to  be  paid  under  the  said  contracts  of  tenancy  ;  and  on 
the  said  7th  day  of  December,  1880,  the  plaintiff  being  one  of  the 
persons  who  had  so  conspired  together  as  aforesaid,  and  divers  other 
persons,  to  the  number  of  one  hundred  and  more,  did  meet  and 
assemble  together  in  the  county  of  Fermanagh  with  intent,  as 
defendant  believed,  and  had  reasonable  and  probable  grounds  for 
believing,  to  aid,  promote,  pursue,  and  carry  into  effect  the  said 
unlawful  conspiracy  ;  and  the  defendant  was,  on  the  said  7th  day 
of  December,  1880,  a  justice  of  the  peace  for  the  said  county  of 
Fermanagh,  and  was  lawfully  present  at  the  said  meeting,  and 
requested  the  plaintiff,  and  the  other  persons  so  assembled  to 
disperse,  which  they  neglected  to  do,  and  the  defendant  there- 
upon laid  his  hand  on  the  plaintiff  in  order  to  separate  and 
disperse  the  said  plaintiff  and  the  other  persons  so  assembled 
together,  using  no  more  violence  than  was  necessary  for 
the  purpose  aforesaid,  which  is  the  assault  and  battery  com- 
plained of. 

12.  And  by  way  of  further  alternative  defence  defendant  says 
that  before  the  said  7th  day  of  December,  1880,  divers  persons, 
subjects  of  the  Queen,  in  Ireland,  to  the  number  of  ten  and  more^ 
unlawfully  devising,  contriving,  and  intending  to  impoverish  and 
injure  divers  large  numbers  of  persons,  subjects  of  the  Queen — 
that  is  to  say,  the  owners  of  farms  in  Ireland,  let  to  tenants  in 
consideration  of  the  payment  of  rents  exceeding  the  valuation  of 
such  farms  respectively  as  valued  under  the  Acts  relating  to  the 
valuation  of  rateable  property  in  Ireland,  unlawfully  did  conspire 
together  to  solicit  divers  large  numbers  of  the  said  tenants,  in 
breach  and  violation  of  their  respective  contracts  of  tenancy,  to 
refuse  to  pay,  and  not  to  pay,  to  the  said  owners  the  rent  which 
they  the  said  tenants  were  and  might  become  lawfully  bound  to 
pay,  and  which  the  said  owners  were  and  might  become  lawfully 
entitled  to  be  paid  under  the  said  contracts  of  tenancy ;  and  on 
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0*£bllt     the  said  7th  day  of  December,  1880,  the  plaintiff  and  divers  other 
--  ^'  persons  to  the  number  of  one  hundred  and  more  did  meet  and 

*      assemble  together  in  the  county  of  Fermanagh  with  intent,  as 

1888.        defendant  believed,  and  had  reasonable  and  probable  grounds  for 
A  'h^t     f  '^^li^vi^fif*  ^  *id>  promote,  pursue,  and  carry  into  effect  the  said 
hJtke  to  jL-  unlawful  conspiracy,  and  the  defendant  was,  on  the  said  7th  day 
oerje  anvnlaw  of  December,  1880,  a  justice  of  the  peace  for  the  said  county  of 
fulasaembfy,   Fermanagh,  and  was  lawfully  present  at  the  said  meeting,  and 
requested  the  plaintiff  and  the  other  persons  so  assembled  to 
disperse,  which  they  neglected  to  do,  and  the  defendant  there- 
upon laid  his  hand  on  the  plaintiff  in  order  to  separate  and 
disperse  the  said  plaintiff  and  the  other  persons  so  assembled 
together,  using  no  more  violence  than   was  necessary  for  the 
purpose  aforesaid,  which  is  the  assault  and  battery  complained  of. 
13.  And  by  way  of  further  alternative  defence  defendant  says 
that  before  the  said  7th  day  of  December,  1880,  a  certain  printed 
notice  or    placard,   as   defendant  well  knew,  was  posted  and 
circulated  at  Brookeborough,  in  the  county  of  Fermanagh,  in  the 
words  and  figures  following  : 

A  GREAT  LAND  DEMONSTRATION 

Will  be  held  at  Brookeborough,  on  Taeaday,  7ih  December. 

Chair  to  be  taken  at  one  o*olook,  by 

Mr.  Francis  Lrmji,  Tattykeran, 

The  committee  haye  obtained  an  almoBt  poeitiTO  aBsorance  that  the  following 
gentlemen  from  the  Land  League  will  attend : — 

Chjlblks  S.  Pabmxll,  M.P., 
T.  D.  Sullivan,  M,P.,^ 
Thomas  SvrroN,  M.P., 

and 
Mr*  A.  J.  Keitui,  a  tenant  farmer. 

Several  local  farmers  and  gentlemen,  with  Mr.  J.  Jordan,  will  address  the  meeting. 

The  following  resolution  has  been  adopted  by  the  Committee  of  Management,  and 
they  expect  that  it  will  be  strictly  observed: — 

Resolved,— That  this  meeting  is  of  opinion  that  there  should  be  no  mnsic  or  party 
emblems  at  the  pnblic  meeting,  and  tiiat  we  hereby  request  all  parties  to  refrain 
from  violating  our  unanimous  resolution. 

The  farmers  of  all  classes  and  creeds  are  invited  to  attend  to  hear  the  discussion 
and  decide  for  themselves. 

Enniskillen.— Printed  at  the  Fermanagh  Rq>orter  0£Bce,  by  Wm.  Timble. 

And  afterwards  and  before  the  said  7th  day  of  December^ 
1880^  a  certain  other  printed  notice  or  placard^  as  defendant  well 
knew^  was  posted  and  circulated  at  Brookeborough  aforesaid, 
in  the  words  and  figures  following  :— 

Orangemen  of  Fermanagh,  will  you  allow  your  county  to  be  disgraced  by  letting 
a  Land  League  meeting  be  held  (as  advertised)  at  Brookeborough,  on  7th  Dec.  inst., 
where  addresses  are  to  be  delivered  not  only  dishonest  but  treasonable,  and  opposed 
to  your  principles? 

When  the  Gh>vemment  won't  protect  Protestant  life  and  property,  it  is  time  we 
should  do  so  ourselves,  and  put  a  stop  to  all  treasonable  proceedings  in  our  loyal 
county  Fermanagh. 

Remember  the  treatment  of  your  brethren  at  Lough  Mask ! !  I    Assemble  in  your 
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thouands  at  Brookeborongh  on  Tuesday,  and  give  Parnell  and  his  aseooiates  a  warm  O'EiCLT 
FBoeptfon.  17. 

God  save  the  Queen.  Habtxt. 

BxDokeborongh,  Dec.  4th,  1880.  

(W.  and  J.  QiBSON,  Printers,  Enniskillen).    .         1888. 

And  afterwards^  to  wit  on  the  6th  day  of  December^  1880^  Atoharityof 
informations  were  duly  sworn  by  Michael  Toole,  William  Smyth  T"**"*  ^  /»»■ 
Bamside,  and  William  Elliott  respectively,  stating  that  if  a  f^asmnh^ 
meeting  were  held  at  Brookeborough  aforesaid  in  pursuance  of 
said  first-mentioned  notice  or  placard  the  public  peace  would  be 
broken ;  and  the  defendant  before  the  said  7th  day  of  December, 
1880,  saw  and  read  several  informations,  and  believed,  and  h<id 
reasonable  and  probable  grounds  for  believing,  the  statements 
therein  contained  respectively  to  be  true,  and  that  if  a  meeting 
were  held  in  pursuance  of  said  first-mentioned  notice  many 
persons  called  Orangemen  would  meet  and  assemble  in  pursuance 
of  said  secondly-mentioned  notice,  and  the  public  peace  would 
be  broken ;  and  on  said  7th  day  of  December,  1880,  the  plaintiff 
and  divers  other  persons,  to  the  number  of  one  hundred  and 
more,  did  meet  and  assemble  at  Brookeborough  aforesaid^  in 
pursuance  of  said  first-mentioned  printed  notice  or  placard,  and 
m  order  to  carry  out  the  meeting  therein  referred  to  ;  and  on  the 
7th  day  of  December,  1880,  the  defendant  was  a  magistrate  of 
the  said  county  of  Fermanagh,  and  believed,  a/nd  had  reasonable 
and  probable  grounds  for  believing,  that  a  breach  of  the  peace 
would  occur  if  said  meeting  were  allowed  to  be  held  and  con- 
tinued; and  that  the  public  peace  and  tranquillity  could  not 
otherwise  be  preserved  than  by  separating  and  dispersing  the 
plaintiff  and  said  other  persons  so  assembled  as  aforesaid ;  and 
defendant,  being  present  at  said  meeting,  requested  the  plaintiff 
and  said  other  persons  so  assembled  to  disperse,  which  they 
neglected  to  do ;  and  thereupon  the  defendant  laid  his  hand  on 
the  plaintiff,  in  order  to  separate  and  disperse  the  plaintiff  and 
said  other  persons  so  assembled  as  aforesaid,  using  no  more 
violence  than  was  necessary  for  the  purpose  aforesaid,  which  is 
the  assault  and  battery  complained  of. 

The  plaintiff  demurred,  on  the  ground  that  the  foregoing 
paragraphs  did  not  show  any  justification  in  law  of  the  trespass 
complained  of. 

During  the  argument  of  the  demurrer  the  court  allowed  the 
defendant  to  amend  the  13th  paragraph  by  inserting  the  words 
^^and  had  reasonable  and  probable  grounds  for  believing  "  in  two 
places,  (a) 

Moriarty  and  D.  (yBiordan,  Q.O.  in  support  of  the  demurrer. 
— The  pleadings  do  not  state  any  grounds  for  the  defendant's 
belief  that  the  assembly  was  unlawful,  nor  is  the  assembly,  in 
fact,  alleged  to  be  such.  A  justice  of  the  peace  is  not  authorised 
to  arrest  because  he  apprehends  that  a  misdemeanour  may  be 
committed.    A  felony  must  have  been  perpetrated  or  a  breach  of 

(a)  The  words  Insarted  hy  way  of  amendment  are  printed  in  italios. 
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O'EjtLLi     the  peace  actually  have  occarred  before  a  justice  of  the  peace  can 
u^^         arrest :  (1  Burn's  Justice  of  the  Peace,  page  293.)     The  plea  in 

'      Humphries  v.  Connor  (17   Ir.  C.    L.  R.   1),   alleged  that  the 

1883.      .  plaintiff's  conducG  did  create  animosity,  and  did  tend  to  a  breach 

Avlh^t    f  ^^  *'^®  peace ;  there   is   no    statement    to   that  effect  in    these 

fusiice  todis'  pleadings.     The  defendant's  belief  that  a  breach  of  the  peace 

fjertteanuniaw-  would  occur  through  an  attack  being  made  by  another  body  upon 

/w/  auembly.   ^y^^  assembly  (as  the  1 8th  paragraph  in  substance  avers)  would 

not  justify  the  defendant  in  dispersing  the  assembly.     There  is 

no  statement  that  the  plaintiff  w&is  aware  of  the  existence  of  the 

second  placard,  or  that  he  knew  of  anything  tending  to  a  breach 

of  the  peace. 

Le  Poer  Trench,  Serjeant  Humphill,  and  James  Mwphy,  Q.C. 
for  the  defendant,  in  support  of  the  pleading. — A  meeting  may 
be  unlawful,  either  in  its  intention  to  create  a  breach  of  the  peace, 
or  in  its  result.  Even  assuming  the  meeting  to  be  quite  legal,  yet, 
if  it  is  calculated  to  disturb  the  peace,  the  magistrate  is  justified 
'  in  dispersing  it.  The  informations  are  incorporated  with  the 
pleadings,  and  may  be  read  on  the  hearing  of  a  demurrer  {Dwyer 
V.  Esmonde,  2  L.  Rep.  Ir.  243).  The  informations  show  reasonable 
grounds  for  the  defendant  entertaining  a  belief  that  the  meeting 
was  likely  to  cause  a  breach  of  the  peace;  and  if  he  entertained 
such  belief  he  was  bound  to  disperse  the  meeting,  and  not  wait 
until  an  actual  breach  of  the  peace  occurred :  (Reg,  v.  Light,  27 
L.  J.  N.  S.  1,  Mag.  Cas. ;  Reg.  v.  Vincent,  9  0.  &  P.  91 ;  5  Burn's 
Justice  of  the  Peace,  *' Riot,"  pp.  169  and  170;  Hayes'  Crim. 
Law,  p.  784).  The  pleadings  show  that  the  meeting  was  unlaw- 
ful. The  averment  that  certain  persons  had  conspired  to  prevent 
the  payment  of  rent,  and  that  the  meeting  was  convened,  as  the 
defendant  believed,  for  the  purposes  of  the  conspiracy,  constitute 
a  sufficient  justification  for  the  defendant's  dispersing  the 
assembly :  {Redford  v.  Bvrley,  3  Starkie  Rep.  76.) 

Ov/r,  adv,  vulL 
Palles,  C.B. — This  case  was  argued  before  us  upon  demurrers 
to  three  paragraphs  of  the  statement  of  defence.  The  action  was 
one  for  assault  and  battery.  The  1 1th  defence  alleged  that 
divers  persons,  subjects  of  the  Queen,  unlawfully  intending  to 
injure  the  owners  of  farms  in  Ireland  let  to  tenants  in  considera- 
tion of  rent,  did  unlawfully  conspire  together  to  solicit  numbers 
of  those  tenants  in  breach  and  violation  of  their  contracts  of 
tenancy  to  refuse  to  pay,  and  not  to  pay,  their  rents  to  the  owners ; 
and  that  on  the  7th  day  of  December,  1880,  the  plaintiff,  being 
one  of  the  persons  who  had  so  conspired  together  as  aforesaid, 
and  other  persons  met  and  assembled,  with  intent,  as  defendant 
believed,  and  had  reasonable  and  probable  grounds  for  believing, 
to  aid,  promote,  pursue,  and  carry  into  effect  the  said  unlawful 
conspiracy.  It  then  alleges  that  the  defendant  was  upon  that 
day  a  justice  of  the  peace  for  the  county  of  Fermanagh,  in  which 
the  meeting  was  held,  that  he  requested  the  plaintiff,  and  other 
persons  assembled  to  disperse,  which  they  neglected  to  do,  and 
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that  the  defendant^  in  order  to  disperse  the  assembly^  laid  his      O^Kiellt 
hands  on  the  plaintiff^  &c.     Ihe  12th  defence  alleges  the  con-     qj^Vbt 

spiracy  to   be  to  solicit   tenants   who    held  at  rents  exceeding         ' 

Griffith's  valuation  not  to  pay  their  rents;  and  alleges  that  the        1888. 
plaintiff  and  others  met  and  assembled  with  intent^  as  defendant   ^^^^^^^  ^^r 
believed,  and  had  reasonable  grounds  for  believing,  to  aid  and  justice  to  jL- 
promote  the  said  conspiracy;  and  in  other  respects  this  defence />«»•<«  a««n^w- 
is  similar  to  the  11th.     We  are  all  of  opinion  that  the  conspiracies  -^  «»««% 
alleged  in  these  defences  were  illegal,  and  that  every  meeting  hold 
to  promote  them  was  an  unlawful  assembly,  and  might  have  been 
dispersed  as  such.      If,  therefore,  these  defences  alleged,  as  a 
matter  of  fact,  that  the  meeting  in  question  was  held  to  pro- 
mote or  carry  into  effect  these  conspiracies,  they  would  be  good. 
They  do  not,  however,  contain  this  allegation.      The  statement 
is,  not  that  the  meeting  was,  in  fact,  held  with  intent  to  promote 
the  conspiracy,  but  that  the  defendant  believed,  and  had  reason- 
able and  probable  grounds  for  believing,  that  it  was.      Whether, 
however,  the  meeting  was  an  unlawful  assembly  by  reason  of  its 
having  such  unlawful  intention  depends,  not  on  the  belief  of  the 
defendant,  but  on  a  matter  of  fact.      It  is  not  alleged  in  either  of 
these  defences  that  there  was  a  breach  of  the  peace  or  an  attempt 
to  break  the  peace.     On  these  pleadings,  therefore,  we  must  hold 
that  it  has  not  been  shown  that  the  meeting  was  an  unlawful 
assembly.     The  question,  then,  is^  Has  a  justice  of  the  peace 
authority  in  law  to  disperse  a  meeting,  not  shown  to  have  been 
unlawful,  because  he  reasonably  believes  the  meeting  is  held  with 
an  unlawful  intent  7     I  have  not  myself  been  able  to  find  any 
authority  in  support  of  the  affirmative  of  this  proposition ;  none 
such  has  been  cited  at  the  bar,  and  I  do  not  believe  that  any 
such  exists.     The  numerous  cases  cited  during  the  argument  will 
be  found  to  resolve  themselves  into   two   classes :    First,  with 
reference  to  arrests  by  justices ;  and  as  to  this  there  is  the  well- 
settled  distinction  that  it  is  of  felony,  and  not  of  misdemeanour,  a 
reasonable  suspicion  must  exist  in  order  to  justify  the  arrest  by  a 
justice.     Even  then,  if  the  assault  complained  of  here  were  the 
arrest  of  the  plaintiff,  and  not  the  dispersion  of  the  meeting,  this 
class  of  cases  could  not  validate  the  defence.      The  second  class 
is  of  cases  in  reference  to  holding  to  bail  to  keep  the  peace  and 
be  of  good  behaviour  under  the  statute  of  Edward  III.      This 
latter  class  of  cases  is  utterly  without  application  to  the  matter  in 
hand.      Finding,  then,  that  such  an  authority  in  a  justice  as  is 
now  relied  on  has  never,  during  the  period  of  upwards  of  five 
hundred  years  during  which  the  office  has  been  known  to  our 
law,  been  confirmed  by  legal  decision,  nor,  so  far  as  we  can  find, 
ever  claimed  by  a  justice,  we  must  hold  that  such  an  authority 
does  not  exist,  and,  consequently,  that  the  11th  and  12th  defences 
are  unsustainable.     We  therefore  allow  the  demurrer  to  these 
defences.     The  13th  defence  sets  out,  inter  alia,  a  printed  placard, 
whicii  stated  that  a  Land  League  demonstration  would   be  held 
at  Brookeborough  on  luesday,  the  7ih  day  of  December,  1880, 
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O'Kbllt     and  it  alleges  that  on  the  Baid  7th  day  of  December  the  plaintiff^ 
Habtbt      *^^  other  persons  to  the  namber  of  one  hundred  and  more^  met 

'     and  assembled  at  Brookeborough  in  pursuance  of  that  placard^ 

1888.  and  in  order  to  carry  out  the  meeting  therein  referred  to.  It 
J  ^rr  .  then  states  that  the  defendant  was  a  ma&ristrate  of  the  said 
mti^i^^^n.  ooanty  of  Fermanagh,  and  that,  believing,  and  having  reasonable 
jyerae  an  unlaw-  grounds  for  believing,  that  a  breach  of  the  peace  would  occur  if 
ful  assmhly,  fj^g  meeting  were  allowed  to  be  held  and  continued,  and  that  the 
public  peace  and  tranquillity  could  not  otherwise  be  preserved 
than  by  separating  and  dispersing  the  plaintiff  and  the  said  other 
persons  so  assembled  as  aforesaid,  he  requested  the  plaintiff  and 
the  other  persons  assembled  to  disperse,  and  that,  they  having 
neglected  to  do  so,  he  laid  his  hand  on  the  plaintiff  in  order  to 
disperse  the  meeting.  In  my  opinion,  the  law  in  reference  to 
unlawful  assemblies  is  accurately  stated  by  Alderson,  B.  in  his 
summing  up  in  Bsg.  v.  Vincent  (9  0.  &  P.  109) :  "  I  take  it  to 
be  the  law  of  the  land  that  any  meeting  assembled  under  such 
circumstances  as,  according  to  the  opinion  of  rational  and  firm 
men,  are  likely  to  produce  danger  to  the  tranquillity  and  peace  of 
the  neighbourhood,  is  an  unlawful  assembly/^  The  allegations  I 
have  read  from  the  defence,  in  my  opinion,  bring  the  meeting  at 
Brookeborough  within  this  definition,  and  I  am  therefore  of  opinion 
that  the  meeting  did  constitute  an  unlawful  assembly^  that  the 
defendant,  as  a  magistrate,  was  therefore  justified  in  dispersing 
it,  and  that  the  defence  is  good.  It  was  argued  upon  the  part  of 
the  plaintiff  that  the  allegation  that  the  defendant  believed  that  a 
breach  of  the  peace  would  occur  if  the  meeting  were  allowed  to 
be  held  should  be  construed  as  meaning  a  breach  of  the  peace  by 
reason  of  the  meeting  being  attacked  by  another  body  of  men  who 
were  opposed  to  their  principles.  It  is  true  that  the  defendant 
aUeges  that  after  the  plctcard  I  have  referred  to  was  issued  a 
second  placard  was  posted  and  circulated  at  Brookeborough, 
addressed  to  the  Orangemen  of  Fermanagh,  and  asking  whether 
they  would  allow  their  county  to  be  disgraced  by  letting  a  Land 
League  meeting  be  held  as  advertised  at  Brookeborough  on  the 
7th  day  of  December,  where  it  is  stated  addresses  were  to  be 
delivered  '^  not  only  dishonest,  but  treasonable,  and  opposed  to 
your  principles. *'  This  placard  goes  on  to  state,  ''when  the 
Government  won't  protect  Protestant  life  and  property,  it  is  time 
that  we  should  do  so  ourselves,  and  put  a  stop  to  all  treasonable 
proceedings  in  our  loyal  county  of  Fermanagh.  Remember  the 
treatment  of  your  brethren  at  Lough  Mask.  Assemble  in  your 
thousands  at  Brookeborough  on  Tuesday,  and  give  Parnell  and 
his  associates  a  warm  reception.^'  The  defence  also  states  that 
informations  were  sworn  by  certain  persons  stating  that  if  the 
meeting  were  held  at  Brookeborough  in  pursuance  of  the  first 
mentioned  placard  the  public  peace  would  be  broken ;  that  the 
defendant  read  those  informations,  and  believed  and  had  reason- 
able grounds  for  believing  the  statements  therein  contained  to  be 
true,  and  that  if  the  meeting  were  held  in  pursuance  of  the  first* 
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mentioned  notice^  many  persons  called  Orangemen  woald  meet     0*Ebllt 

and  assemble  in  pursuance  of  the  secondly-mentioned   notice^ Habtbt 

and  that  the  public  peace  would  be  broken.      If  it  had  beefi 
distinctly  shown  by  the  pleadings  that  the  only  breach  of  the    \  1883. 
peace  which   could  reasonably  have   been   anticipated   was   an    i^^^^^  ^4 
attack  by  the  Orange  party  upon  the  Land  League  party,  the^^tcs  to  dL- 
case  possibly  might  have  been  different.     Upon  this   I   desire p^'seanvnlaw' 
not  to  offer  any  opinion  one  way  or  the  other.     The  defence,  ^  as$embfy. 
however,  does  not  confine  the  apprehended  breach  of  the  peace 
to  such  an  attack.     Upon  the  whole  I  am  of  opinion  that  the 
defence   sufficiently  shows  that  the   meeting  was   an   unlawful 
assembly,  that  this   defence    is   therefore   good,    and   that  the 
demurrer  to  it  must  be  overruled. 

Fitzgerald  and  Dowsb,  B.B.  concurred. 

The  plaintiff  appealed  from  so  much  of  the  order  made  by  the 
Bxchequer  Division  as  overruled  his  demurrer  to  the  13th  para- 
graph of  the  statement  of  defence ;  and  the  defendant  appealed 
from  so  much  of  the  said  order  as  allowed  the  plaintiff's 
demurrer  to  the  11th  and  1 2th  paragraphs  of  the  said  statement 
of  defence. 

The  appeals  came  on  for  hearing  on  the  9th  day  of  November, 
1882. 

O'Biordan,  Q.G.  and  Moriarty  for  the  plaintiff. 

Serjeant  Hemphill,  James  Murphy,  Q.C,  and  Le  Poer  Trench, 
for  the  defendant. 

Ill  addition  to  the  cases  cited  in  the  argument  before  the 
Exchequer  Division,  counsel  for  the  plaintiff  now  relied  on  Beatty 
V.  Gillbanks  (9  Q.  B.  Div.  308). 

Our.  adv,  indL 

The  judgment  of  the  Court  of  Appeal  was  delivered  by 

Law,  L.G. — ^This  is  an  action  claiming  damages  for  assault 
and  battery,  to  which  several  defences  have  been  pleaded ;  we, 
however,  have  only  to  deal  with  three  of  these,  viz.,  the  11th, 
12th,  and  13th.  By  the  11th  defence  the  defendant  alleges  that 
divers  persons  intending  to  injure  others  of  the  Queen^s  subjects, 
viz.,  the  ownei*s  of  lands  in  Ireland  let  to  tenants  in  consideration 
of  rent,  unlawfully  conspired  together  to  solicit  such  tenants,  in 
breach  of  their  respective  contracts  of  tenancy,  to  refuse  to  pay 
and  not  to  pay  their  rents  to  the  owners ;  and  that  on  the  7th 
day  of  December,  1880  (being  the  day  mentioned  in  the  plain- 
tiff's statement  of  claim),  the  plaintiff,  being  one  of  such  con- 
spirators, and  divers  other  persons,  met  and  assembled  in  the 
county  of  Fermanagh  with  intent,  as  the  defendant  believed,  and 
had  reasonable  and  probable  grounds  for  believing,  to  promote 
and  carry  into  effect  the  said  unlawful  conspiracy.  The  defence 
then  alleges  that  the  defendant  was  a  justice  of  the  peace  for  the 
county  of  Fermanagh,  and  being  present  at  the  meeting,  requested 
the  plaintiff  and  others  so  assembled  to  disperse,  which  they  neg- 
lected to  dOj  and  that  thereupon  the  defendant  laid  his  hand  on 
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0*Eeu.t     the  plaintiff  in   order   to   separate   and  disperse   the   meetings 
g^'  using  no  more  violence  than  was  necessary  for  that  parpose,  and 

'      that  this  was  the  assault  and  battery  complained  of.      llie  12th 

1883.  defence  is  substantially  the  same  as  the  llth^  the  only  difference 
AuthT^t  f  ^®^°8  ^^^  ^*  alleges  the  conspiracy  to  have  been  directed  against 
justice  to^ds'  ^^^  owners  of  lauds  in  Ireland  let  to  tenants  at  rents  exceeding 
perse  an  unlaw-  the  general  tenement  valuation  of  such  lands  respectively.  There 
fulMembbf.  jg  then  a  further  defence^  viz.,  the  13th,  which  alleges  that  before 
the  7th  day  of  December,  1880,  a  placard  had,  as  the  defendant 
knew,  been  posted  announcing  that  [His  Lordship  read  the  13th 
paragraph  of  the  statement  of  defence.]  To  these  three  defences 
the  plaintiff  demurred,  and  the  Exchequer  Division,  after  argu- 
ment, allowed  the  demurrers  to  the  11th  and  12th  defences,  but 
overruled  the  demurrer  to  the  13th  defence.  The  defendant  has 
appealed  against  so  much  of  the  order  as  allowed  the  demurrers 
to  the  11th  and  12th  defences,  whilst  the  plaintiff  has  appealed 
against  that  part  of  it  which  overruled  the  demurrer  to  the  13th 
defence.  We  are  all  of  opinion  that  the  Exchequer  Division  was 
quite  right  in  holding  the  11th  and  12th  defences  to  be  insuffi- 
cient. They  do  not  allege  that  as  a  matter  of  fact  the  meeting  in 
question  was  being  held  for  the  purpose  of  promoting  or  carrying 
into  effect  the  objects  of  the  conspiracies  referred  to,  but  merely 
that  the  defendant  was  a  justice  of  the  peace,  and  believed,  and 
had  reasonable  and  probable  grounds  for  believing,  that  the 
meeting  was  so  held.  This  clearly  is  not  enough;  and  the 
authorities  cited  by  the  defendant's  counsel  in  the  course  of  their 
argument  as  to  arrest  upon  the  suspicion  of  a  felony  having  been 
committed,  so  far  as  they  have  any  bearing  at  all  on  the  present 
case,  rather  tend  to  show  that  the  defences  are  bad.  It  is  to  be 
observed  that  there  is  here  no  allegation  that  there  was  any 
breach  of  the  peace  either  actually  occurring  or  about  to  occur. 
The  defences  simply  justify  the  defendant's  action  on  the  ground 
that  he  reasonably  believed  the  meeting  in  question  to  be  held 
with  intent  to  commit  a  misdemeanour  not  involving  any  breach 
of  the  peace.  For  such  a  justification  there  is  no  precedent  or 
authority,  and  accordingly  I  think  the  decision  of  the  Exchequer 
allowing  the  demurrers  to  these  11th  and  12th  defences  should 
be  affirmed,  and  the  defendant's  appeal  be  dismissed  accordingly. 
A  question  of  somewhat  greater  nicety  arises  on  the  13th  defence, 
which  the  court  below  held  to  be  good,  overruling  the  plaintiff's 
demurrer  to  it.  This  defence,  after  stating  the  placard  announcing 
the  ''  Land  Demonstration  "  to  be  held  at  Brookeborough  on  the 
7th  day  of  December,  and  the  posting  and  circulation  of  a  counter- 
notice  addressed  to  the  Orangemen  of  Fermanagh  calling  upon 
them  to  assemble  in  their  thousands  at  Brookeborough  on  that 
day  and  give  the  others  a  warm  reception ;  that  thereupon  infor- 
mations were  sworn  which  stated  that  if  the  land  meeting  were 
held  the  public  peace  would  be  broken ;  that  the  defendant  read 
these  informations  and  had  reasonable  grounds  for  believing  and 
believed  them  to  be  true ;  and  that  if  the  land  meeting  were  held 
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the  Orangemen  would  assemble  as  called  on  and  the  peace  be      OTCbllt 
broken — goes  on  to  allege  that  the  plaintiff  and  others  did  meet      hartby. 

in  pursuance  of  the  first-mentioned  placard,  and  that  the  defen-        

dant,  being  a  justice  of  the  peace  for  the  county  of  Fermanagh,  ^^^- 
believed,  and  had  reasonable  grounds  for  believing,  that  a  breach  ^„^oi%  of 
of  the  peace  would  occur  if  that  meeting  were  allowed  to  be  con«yi»/tc0  to  dis- 
tinned,  and  that  the  public  peace  and  tranquillity  could  not  ^^^^^' ^^^  "^^^J^' 
wise  be  preserved  than  by  separating  and  dispersing  the  plaintiff  -^  ^  ^' 
and  others  so  assembled ;  and  that  accordingly  being  present 
he  requested  them  to  disperse,  which  they  neglected  to  do, 
and  thereupon,  &c.  There  is  nothing  in  this  defence  to  show 
that  the  Orangemen  did  meet  to  attack  the  Land  meeting  as 
threatened,  or  even  that  the  plaintiff  or  those  connected  with  him 
were  aware  of  the  notice  calling  on  the  Orangemen  to  assemble 
and  oppose  them  ;  in  short,  I  cannot  see  here  any  allegation 
from  which  it  can  in  my  opinion  be  reasonably  assumed  that  the 
Land  meeting  of  the  plaintiff  and  his  associates  was  in  itself  an 
unlawful  assembly.  In  this  respect,  but  with  much  distrust  of 
my  own  judgment,  I  feel  bound  to  say  I  cannot  concur  in  the 
view  of  this  part  of  the  case  which  appears  to  have  been  taken 
by  the  Lord  Chief  Baron  in  the  court  below.  The  defence, 
however,  positively  states  that  the  defendant,  being  a  justice  of 
the  peace  and  present,  believed  and  had  reasonable  grounds  for 
believing  that  the  peace  could  not  otherwise  be  preserved  than 
by  separating  and  dispersing  the  plaintiff^ s  Land  meeting,  and 
justifies  his  action  on  that  ground  The  question  then  seems  to 
be  reduced  to  this :  assuming  the  plaintiff  and  others  assembled 
with  him  to  be  doing  nothing  unlawful,  but  yet  that  there  were 
reasonable  grounds  for  the  defendant  believing  as  he  did  that 
there  would  be  a  breach  of  the  peace  if  they  continued  so 
assembled,  and  that  there  was  no  other  way  in  which  the  breach 
of  the  peace  could  be  avoided  but  by  stopping  and  dispersing 
the  plaintiff^s  meeting — was  the  defendant  justified  in  taking  the 
necessary  steps  to  stop  and  disperse  it  7  In  my  opinion  he  was 
so  justified  under  the  peculiar  circumstances  stated  in  the 
defence,  and  which  for  the  present  must  be  taken  as  admitted  to 
be  there  truly  stated.  Under  such  circumstances  the  defendant 
was  not  to  defer  action  until  a  breach  of  the  peace  had  actually 
been  committed.  His  paramount  duty  was  to  preserve  the  peace 
unbroken,  and  that  by  whatever  means  were  available  for  the 
purpose.  Furthermore,  the  duty  of  a  justice  of  the  peace  being 
to  preserve  the  peace  unbroken,  he  is,  of  course,  entitled,  and  in 
fact  bound  to  intervene  the  moment  he  has  reasonable  appre- 
hensions of  a  breach  of  the  peace  being  imminent;  and,  there- 
fore, he  must  in  such  cases  necessarily  act  on  his  own  reasonable 
and  bond  fide  belief  as  to  what  is  likely  to  occur.  Accordingly, 
in  the  present  case,  even  assuming  that  the  danger  to  the  public 
peace  arose  altogether  from  the  threatened  attack  of  another 
Dody  on  the  plaintiff  and  his  friends,  still,  if  the  defendant  believed 
and  had  just  grounds  for  believing  that  the  peace  could  only  be 
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O'ExLLT      preserved  by  withdrawing  the  plaintiff  and  his  friends  from  the 
Harvxt      attack  with  which  they  were  threatened^  it  was  I  think  the  dnty 

'      of  the  defendant  to  take  that  course.     This  indeed  was^  as  it 

1888.  appears  to  me^  substantially  decided  here  some  years  ago  by  the 
Av^oritvof  ^^^^^  of  Queen's  Bench  in  the  case  of  Humphries  v.  Connor 
justice  to  dts-  (17  Jr.  C.  L.  B.  1)^  referred  to  by  Mr.  Serjeant  Hemphill.  That^ 
pent  anunkur*  too^  was  an  action  of  assault^  the  defence  to  which  was  that  the 
fui  asumblif,  plaintiff  ^^s  walking  through  the  town  of  Swanlinbar^  wearing 
an  orange  lily — ^a  party  emblem  calculated  to  provoke  animosity 
—that  persons  were  following  her  in  a  threatening  manner— and 
that  the  defendant  being  a  peace  officer  (a  sub -inspector  of 
constabulary)  in  order  to  prevent  a  breach  of  and  preserve  the 
peace,  asked  her  to  remove  the  obnoxious  emblem,  which  she 
refusing  to  do,  he  himself  gently  laid  hands  on  her,  and  for  the 
purposes  already  stated,  necessarily  and  unavoidably  removed 
the  emblem,  &c.  This  defence  was  held  good  on  demurrer 
— two  of  the  judges,  O'Brien  and  Hayes,  JJ.,  being  folly 
satisfied  of  its  validity — ^whilst  the  other  member  of  the 
court,  now  Lord  Fitzgerald,  though  expressing  some  doubts, 
ultimately  deferred  to  the  opinion  of  his  colleagues.  There  the 
essential  point  of  the  defence  was  the  alleged  necessity  of 
interfering  with  the  plaintiff  so  as  to  preserve  the  peace — there 
being,  as  it  was  averred,  no  other  alternative;  and  this  being 
admitted  by  the  demurrer,  was  held  a  sufficient  answer  to  the 
complaint,  though  of  course  its  actual  truth  remained  to  be 
proved  at  the  trial.  So  also  here  the  vital  averment  that  the 
defendant  had  reasonable  grounds  for  his  belief  that  the  peace 
could  not  be  preserved  by  any  other  means  than  those  which 
he  adopted  must,  I  think,  be  regarded  as  a  sufficient  state- 
ment of  a  matter  of  fact  on  which  the  plaintiff  could  safely 
take  issue,  as  no  doubt  he  has  done,  and  which,  if  not  proved  at 
the  trial  to  the  satisfaction  of  the  jury,  the  defence  must  neces- 
sarily fail.  If  it  be  suggested  that  the  defence  should  have  been 
more  communicative  and  distinct  as  to  the  defendant's  grounds 
of  belief,  the  answer  is  that  any  embarrassment  so  caused — ^if, 
indeed,  there  was  any,  which  I  do  not  myself  believe  there  was — 
should  have  been  dealt  with  by  motion.  On  the  record,  however, 
as  it  stands,  no  such  point  as  this  is  open  for  consideration. 
During  the  argument  the  recent  case  of  Beatty  v.  Oillhcmks  (9 
Q.  B.  Div.  808)  was  much  relied  on  by  the  plaintiff's  counsel.  I 
frankly  own  that  I  cannot  understand  that  decision,  having  regard 
to  the  facts  stated  in  the  special  case  there  submitted  to  the 
court,  and  which,  with  all  deference  to  the  learned  judges  who 
decided  it,  appear  to  me  to  have  presented  all  the  elements  neces- 
sary to  constitute  the  offence  known  as  '^unlawful  assembly." 
Field,  J.  quotes  a  passage  from  Serjeant  Hawkins  to  the  effect 
that  any  meeting  of  great  numbers  of  people,  with  such  circum- 
stances of  terror  as  cannot  but  endanger  the  public  pe8M>e  and 
raise  fears  and  jealousies  among  the  King's  subjects,  is  an 
unlawful  assembly,   and  suggests  that,   for  this   purpose,   the 
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''circumstances   of  terror'*  must   exist  in  the  assembly  itself.     O'Kbllt 
Well,  even  supposing  this  to  be  so,  what  is  to  be  said  as  to  the     hjlbvbt. 

paragraph  of  the  case  which  stated  (sect,  m)  that  the  particular        ' 

assemblage  in  question  was  a  terror  to  the  peaceable  inhabitants  1B88. 
of  the  town,  and  especially  to  those  then  going  to  their  respec-  j^^^j^fy  ^f 
tive  places  of  worship,  and  was  calculated  to  endanger,  and  d^di  justice  to  dia- 
endanger,  the  public  peace,  I  should  have  thought  that  an />«•««  aw^"^- 
assemblage  of  that  character  had  in  itself  sufficient  "  circum-  ^^  oase^'y- 
stances  of  terror  *'  to  make  it  unlawful.  But,  again,  we  find  it 
stated  that  Beatty  and  his  friends  constituting  this  Salvation 
Army  procession  knew  they  were  likely  to  be  attacked  on  this 
occasion,  as  before,  by  the  body  which  had  been  organised  in 
antagonism  to  them,  and  that  there  would  be  fighting,  stone- 
throwing,  and  disturbance  as  there  had  been  on  previous  occa- 
sions ;  and  further,  that  they  intended,  on  meeting  such 
opposition,  to  fight  and  force  their  way  through  the  streets 
and  public  places  as  they  had  done  before.  I  confess  I  should 
have  thought  that  this,  too,  was  no  bad  description  of  an 
unlawful  assembly.  Indeed,  I  have  always  understood  the  law 
to  be  that  any  needless  assemblage  of  persons  in  such  numbers 
and  manner  and  under  such  circumstances  as  are  likely  to  pro- 
voke a  breach  of  the  peace,  was  itself  unlawful ;  and  this,  I  may 
add,  appears  to  be  the  view  taken  by  the  very  learned  persons 
who  revised  the  Criminal  Code  Bill  in  1878.  But,  after  all,  that 
decision  of  Field  and  Cave,  JJ.  is  no  authority  against  the  view 
I  take  of  the  case  now  before  us.  I  assume  here  that  the  plain- 
tiff's meeting  was  not  unlawful.  But  the  question  still  remains. 
Was  not  the  defendant  justified  in  separating  and  dispersing  it  if 
he  had  reasonable  ground  for  his  belief  that  by  no  other  possible 
means  could  he  peribrm  his  duty  of  preserving  the  peace  ?  For 
the  reasons  already  given  I  think  he  was  so  justified,  and  there- 
fore that  the  defence  in  question  is  good  j  that  the  order  of  the 
Exchequer  Division  overruling  the  plaintiff's  demurrer  thereto 
should  be  affirmed ;  and  the  plaintiff's  appeal  to  this  court  be 
dismissed  accordingly. 

Solicitors  for  the  plaintiff,  McQough  and  Fowler. 

Solicitors  for  the  defendant,  Anderson  and  Bland. 
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Saturday,  April  5,  1884. 

(Before  Lord  Oolbridob,  O.J.,  Hawkins,  Stephen,  Watkin 

WiLLiAHS,  and  Mathew,  JJ.) 

Reo.  17.  Oabtbk.  (a)  • 

Eoidence — Receiving  stolen  property — Ouilty  knowledge — Posses- 
sion  of  other  property  stolen  within  preceding  twelve  months — 
Prevention  of  Crimes  Act,  1871  (34  ^  35  Vict.  c.  112),  s.  19. 

Upon  an  indictment  for  stealing  and  receiving  certain  property,  in 
order  to  show  guilty  knowledge  evidence  was  admitted  that  the 
prisoner  within  the  preceding  twelve  months  had  been  in  posses- 
sion  of  certain  other  property,  which  was  proved  to  have  been 
stolen,  but  of  which  he  had  parted  with  the  possession  before  the 
date  of  the  larceny  alleged  in  the  indictment. 

Held,  that  the  words  of  the  statute  34  ^  35  Vict.  c.  112,  s.  19,  did 
not  extend  to  such  evidence,  which  was  therefore  inadmissible* 

THIS  was  a  case  stated  by  the  learned  Ohairman  of  Quarter 
Sessions  for  the  county  of  Essex. 

At  the  ad j  earned  quarter  sessions  held  at  Chelmsford,  on  the 
26th  day  of  February,  1884,  the  prisoner  was  indicted  for  stealing 
a  mare,  the  property  of  Alfred  Smith,  on  the  20th  day  of  May, 
1883,  and  the  indictment  contained  a  second  count  in  the  usual 
form  for  receiving  the  same  animal,  well-knowing  it  to  have  been 
stolen. 

It  was  proved  that  Carter  was  in  possession  of  the  mare 
almost  immediately  after  it  was  stolen,  he  having  sold  it  on  or 
about  the  26th  day  of  May,  1883. 

Evidence  on  behalf  of  the  prosecution  to  the  effect  that  another 
mare,  the  property  of  Harry  Broyd,  which  had  been  stolen  on 
the  22Dd  day  of  October,  1882,  and  for  which  a  man  named  John 
Tolson  had  been  convicted,  was  in  the  ^possession  of  Carter,  and 
sold  by  him  on  the  9th  day  of  May,  1883,  was  tendered  on  the 
second  count  of  the  indictment  under  sect.  19  of  the  Prevention 
of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112).  That  section  pro- 
vides as  follows : 

Where  procoedings  are  taken  against  any  person  for  having  received  goods  knowing 
them  to  be  stolen,  or  for  having  in  bis  possession  stolen  property,  evidence  may  be 
given  at  any  stage  of  the  proceedings  that  there  was  found  in  the  possession  of  such 
person  other  property  stolen  within  the  preceding  period  of  twelve  months,  and  such 

(a)  Reported  by  Odnlop  Hill,  Esq..  Barrister-at-Law. 
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evidesoe  may  be  taken  into  coneideration  for  the  porpoee  of  proTing  that  snoh  person         Bm, 
knew  the  property  to  be  stolen  which  forms  the  subject^  of  the  proeeedings  taken  v. 

against  him.  Oabteb. 

It  was  contended  on  the  part  of  the  priisoner  that  this  evidence       {^ 
was  inadmissible^  inasmuch  as  Broyd^s  mare  was  not  found  in  the        „— 
possession  of  the  prisoner  at  the  time  of  his  possession  of  Smith's    Jiving 
mare^  he  haying  previousljr  disposed  of  it.  ^oHi^l^. 

Counsel  for  the  prosecution  contended  that^  if  such  other  pro-  /e^e, 
perty  stolen  within  the  preceding  twelve  montiis  was  found  in  the 
prisoner's  possession  at  any  time  during  the  said  twelve  months^ 
the  evidence  of  such  fact  was  admissibfe^  and  the  court  decided 
to  admit  it  and  to  reserve  the  question  for  the  consideration  of 
this  court. 

The  prisoner  was  convicted  of  stealing  and  not  of  receiving 
the  mare^  and  was  sentenced  to  seven  years'  penal  servitude^  and 
was  committed  to  Chelmsford  prison. 

The  question  for  the  consideration  of  the  court  is^  was  the 
evidence  as  to  Broyd's  mare  having  been  in  possession  of  the 
prisoner  admissible  under  the  above  section. 

H.  Sblwin  Ibbxtson^  Chairman. 

Wedderbum  for  the  prisoner.— The  question  is  one  of  importance 
by  reason  of  its  fre(|uent  occurrence.  The  words  in  the  section 
"  there  was  found  m  the  possession  of  such  person  other  pro- 

Eerty  stolen "  must  be  read  '^  was  found  at  the  time  of  appre- 
ension/'  and  ought  not  to  be  extended  to  property  found  ''at 
any  time."  The  point  has  been  ahready  decided  by  Lord  (then 
Lord  Justice)  Bramwell  on  circuit  in  Beg.  v.  Drage  (14  Cox  C.  C. 
85).  His  Lordship  is  reported  to  have  held  that^  in  order  to 
show  guilfy  knowledge^  under  the  34  &  85  Yict.  c.  112,  s.  19,  it 
is  not  sufficient  merely  to  prove  that  ''other  property  stolen 
within  the  preceding  period  of  twelve  months  "  had  at  some  time 
previously  been  deaJt  with  by  the  prisoner;  it  must  be  proved 
that  such  other  property  was  found  in  the  possession  of  the 
prisoner  at  the  time  when  he  is  found  in  possession  of  the 
property  which  is  the  subject  of  the  indictment. 

Qrubbe  for  ilie  prosecution. «-  The  evidence  was  properly 
admitted.-— It  is  not  necessary  that  the  "  other  property  "  should 
be  found  upon  the  prisoner  at  the  time  of  his  apprehension.  It 
is  sufficient  if  the  property  should  have  been  found  in  the 
prisoner's  possession  at  an^  time  during  the  preceding  twelve 
months.  There  is  nothing  m  the  statute  to  limit  the  time  within 
which  the  stolen  goods  must  have  been  found,  and  no  other  time 
is  mentioned  thw  the  twelve  months.  It  is  submitted  that 
Beg.  V.  Drage  was  wrongly  decided,  and  is  inconsisfent  with  an 
expression  of  opinion  by  Sir  Henry  Keating  in  Beg.  v.  Hcmoood 
(11  Cox  C.  C.  888),  tried  at  Maidstone  in  1870.  The  question 
before  his  Lordship  was  similar  to  that  under  consideration,  but,  as 
the  prisoner  was  acquitted,  the  point  was  not  reserved.  The  verdict 
was  a  general  one,  although  the  case  states  that  the  prisoner 
was  not  convicted  of  receiving.     [Mathiw,  J.— The  case  must 

VOL.  XV.  GO 


450  CBIHIKAL  LAW  CASES. 

Rao.       be  taken  as  stated.    If  the  evidence  was  wrongly  admitted^  and 

OjmaL     ^^^  "l^^  acquitted  on  the  only  count  in  support  of  which  the 

•...        evidence  would  be  receivedj  then  d  fortiori  tne  conviction  ought 

1884.       to  be  quashed  on  the  first  county  because  its  reception  must  have 

^^^.       tended  to  prejudice  the  prisoner^  and  ought  not  to  have  been 

itoUn  nrmerty  received  at  all.  J 

— ^^%»uno-  Lord  GoLBBiDGB^  G.J. — I  am  of  opinion  that  the  evidence  was 
^^^  wrongly  received.  The  ruling  of  Lord  Bramwell  in  Beg.  v.  Drctge 
seems  directly  in  pointy  and  to  be  quite  right.  With  regard  to 
the  argument  on  behalf  of  the  Crown  that  Beg.  v.  Drage  is  incon- 
sistent with  the  opinion  of  Sir  Henry  ideating  in  Beg.  v. 
Harwood,  it  is  to  be  observed  that  the  learned  judge  in  the  latter 
case  merely  said  that  in  the  event  of  a  conviction  he  would 
reserve  the  question.  I  am  of  opinion  Beg.  v.  Drage  was  a 
perfectly  correct  decision^  and  that  this  conviction  must  there- 
fore be  quashed. 

Hawkins^  Stifhen^  Watein  Williams^    and   Mathbw^   JJ. 
concurred. 

Oonvidion  quashed. 
Solicitors   for   prosecution^  Haynes   and    OUflon,    Bomford^ 
Essex. 
Solicitor  for  the  prisoner^  John  W.  Atkinson^  Stratford. 


OBOWN    CASES    BESESVED. 

Saturday,  May  10. 

(Before  Lord  ColibidoBj  C.J.^  Gbovs^  Fuld^  Stbphbn^  and 

Smith^  JJ.) 

Bxa.  V.  De  Banes,  (a) 

Embezzlemerat'^LaTceny'^Sale  by  a  person  aidhorised  to  sell,  and 
fraudulent  appropriation  by  him  of  the  price. 

On  a/n  indictment  which  charged  that  the  prisoner,  cm  servant  of  the 
prosecutor,  received  a  sum  ofmoTiey  and  fraudulently  embezzled 
and  appropriated  it,  and  so  did  steal  the  money  ;  the  evidence 
being  that  the  prisoner,  not  being  otherwise  in  the  service  of  the 
prosecwtoT,  was  employed  by  him  merely  to  take  care  of  a  norse 
for  a  few  days  and  afterwards  to  sell  it,  and  having  sold  it,  had 
absconded  with  the  money  and  dishonestly  appropriated  it : 

Held,  it  having  been  ruled  at  the  trial  that  he  was  not  a  servant,  thai 

(a)  From  the  Law  Time$.    lUporM  by  W.  F.  FdilaboFi  Esq.,  Burister-at-Iiftw. 
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he  was  bailee  of  the  money,  and  might  be  convicted  of  stealing  the 

money  m  jj_  gj^jreg 

Stephen,  J.  dissenting,  on  the  grotrnd  that  the  prisoner  was  not  a       ... 
bailee  of  the  money*  5884. 

CASE  reserved  by  the  Deputy  Chairman  at  the  Easter  Quarter  fj^'^ 
Sessions  for  the  County  of  Salop,  held  upon  the  8th  day  of  mrcpHatum 
April,  1884.    The  case  was  flius  stated : —  of  J^^Jil 

The  prisoner,  Mark  De  Banks,  was  indicted  before  me  for  {S]T^2»^ 

«  «  J  w  pWvv    vV    OTSC9 

embesszlement. 

1.  The  indictment  states : 

Shropshire  to  wit — ^The  joron  for  our  Lady  the  Qaeen  upon  their  oath  present  that 
Mark  oe  Banks,  late  of  the  parish  of  Whitohnroh  in  the  county  of  Salop,  on  the 
sixteenth  day  of  Jannary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-four,  being  then  employed  as  servant  to  Joseph  Suker,  did,  by  virtue  of  his  said 
employment,  then  and  whilst  ho  was  so  employed  as  aforesaid,  receive  and  take  into 
bis  possession  certain  money  (to  wit),  to  the  amount  of  fifteen  pounds  for  and  in  the 
name  and  on  the  account  of  the  said  Joseph  Suker  his  master  as  aforesaid,  and  did 
then  fraudulently  and  feloniously  embezzle  the  said  money ;  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  Mark  de  Banks,  then  in  manner 
and  form  aforesaid,  feloniously  did  steal,  take,  and  carry  away  the  said  money,  the 
property  of  the  said  Joseph  Si^er,  from  the  said  Joseph  Suker  his  master  as  aforesaid ; 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

2.  The  evidence  so  far  as  it  is  material  to  the  point  reserved 
was  as  follows : 

Joseph  Suker,  the  prosecutor,  proved:  On  the  11th  day  of 
January,  I  drove  a  chestnut  mare  into  Chester  with  prisoner.  I 
left  her  at  Mr.  Wildes,  a  butcher.  I  engaged  the  prisoner  to  look 
after  her.  I  said  to  him,  ''  Do  the  mare  well,  and  I  will  be  here 
on  Wednesday  moruiuff  and  will  pay  you  for  your  work.^'  He 
was  to  have  charge  of  her  till  I  came.  I  meant  him  to  look  after 
her  altogether.  I  should  not  have  objected  to  his  doing  anything 
else.  On  Saturday,  the  12th  day  of  Januanr,  I  saw  prisoner,  I 
asked  him  how  the  mare  looked,  and  he  said  she  was  as  lame  as 
a  cat;  he  said  he  had  removed  her  to  his  father's  house.  I  said 
I  should  be  at  Chester  by  the  first  train.  I  told  him  the  mare 
should  be  sold  on  the  Wednesday  morning  when  I  went,  as  she 
would  not  do  for  me.  I  sent  my  wife  on  that  morning.  I  have 
never  received  a  farthing  from  the  prisoner  on  account  of  the  mare. 

Annie  Suker,   wife  of  prosecutor,  proved  :    I  went  to  Whit- 
church on  the  16th  day  of  January.    I  saw  prisoner  in  the  street. 
I  asked  him  if  he  had  sold  the  mare :  he  said  he  had  not.    I 
went  with  him  to  Wild's  stables.     Saw  mare  taken  out  of  the 
stables  into  the  street.     Prisoner  was  riding  the  mare  about  the 
fair.    Mr.  Foster  bought  her.    Prisoner,  Mr.  Foster,  and  Arthan 
went  to  the  Queen's  Head  together.    I  was  outside  the  door  and 
watched.     I  saw  Foster  give  prisoner  some  money.    Prisoner 
came  out  and  showed  me  a  cheque.    He  did  not  give  it  me.    He 
said  he  would  go  to  the  bank  and  get  it  cashed.    I  asked  him 
for  it  several  times  but  he  would  not  part.    He  told  me  he  had 
sold  the  mare  for  132.    He  came  out  of  the  bank  and  said  they 
would  not  cash  him  the  cheque.    I  asked  him  to  give  it  to  me 

a  Q  2 
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^U^*       and  said  I  would  pay  his  ezpenses.    He  would  not  do  so.    I 
Db  Baxsi.    ^^  ^^  tnxxst  come  with  me  to  Whitchurch^  and  I  must  have 

either  the  money  or  the  mare.    I  had  great  difficulty  in  getting 

^^9L  him  tf  the  station.  At  Whitchurch,  when  we  got  to  the  gas- 
iPA>,/I^ri^f  works,  he  bolted  down  a  little  alley  which  leads  to  the  canal.  I 
^Ihnieklent  ran  after  him  and  called,  but  he  did  not  answer.  I  have  never 
m^rcpHattM  received  any  money  for  the  mare. 

%nnn^auM'      Joseph  Arthan  proved  sale  of  chestnut  mare  by  prisoner  to 
ri9ed  to  mA  Foster  and  payment  of  15Z.  to  prisoner. 

Bobert  Thomas,  sergeant  of  police,  proved  that  prisoner 
absconded  from  Wliitchurch  on  the  IStJi  day  of  Januazy.  Prisoner 
was  arrested  at  Chester  on  the  31st  day  of  January. 

S.  I  held  there  was  no  evidence  to  go  to  the  jury  of  the  defen- 
dant's employment  as  a  servant  so  as  to  make  him  guilty  of 
embezzlement.  It  was  then  contended  on  behalf  of  the  defen- 
dant that  there  was  no  evidence  of  the  larceny  of  152.  I  left  the 
case  to  the  jury,  who  found  '^  that  the  prisouer  had  authority  to 
sell  the  mare  and  converted  the  money  to  his  own  use,^^  and  a 
verdict  of  '^  ffuilty  of  larceny  '^  was  recorded. 

I  reserved  sentence  and  offered  to  release  prisoner  on  bail,  but 
he  was  unable  to  find  the  requisite  sureties. 

The  question  reserved  for  the  opinion  of  the  court  is,  whether 
there  was  any  evidence  of  larceny  which  could  properly  be  left  to 
the  jury. 

No  counsel  appeared. 

The  learned  judges  conferred  together,  and  then 
Lord  CoLBBiDGB,  C. J.  said  i-^The  case  undoubtedly  presents 
some  difficulties,  and  raises  some  nice  questions  which  we  should 
have  been  glad  to  hear  argued,  but  upon  which,  after  full  con- 
sideration, I  have  come  to  the  conclusion  that  the  conviction  may 
be  supported.  It  is  a  case  in  which  the  prisoner  is  indicted  (and 
this  is  the  only  part  of  the  indictment  to  which  it  is  necessary  to 
advert)  for  stealing  the  price  of  the  mare.  The  prosecutor 
intrusted  the  prisoner  witn  the  care  of  the  mare  for  some  days ; 
afterwards  the  mare  was  to  be  sold,  and  the  prosecutor  was  to 
come  in  a  day  or  two  for  the  money.  There  may  be  considerable 
doubt  whether  under  the  circumstances  his  intrusting  the 
prisoner  with  the  mare  to  take  care  of  it — it  being  in  a  da,y  or 
two  to  be  sold—* would  make  him  the  prosecutor's  servant,  so  as 
to  create  the  offence  of  embezzlement.  But  the  judge  held  other- 
wiscj  and  the  statute  only  justifies  a  conviction  under  it  when  the 
prisoner  is  found  gmlty,  and  here  he  was  not  found  guilty  upon 
that  charge ;  so  that  it  is  too  late  to  consider  whether  he  could 
be  convicted  of  embezzlement ;  and  the  only  question  is  whether 
he  was  guilty  of  larceny.  The  mare  was  originally  intrusted  to 
the  prisoner  to  take  care  of,  afterwards  to  sell;  and  as  the  prose- 
cutor could  not  go  himself  he  sent  his  wife  to  receive  the  money 
from  the  prisoner*  ^  The  wife  was  called,  and  her  evidence  was, 
that  she  saw  the  prisoner  sell  the  horse  and  receive  the  price ;  and 
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that  he  showed  a  oheqne  whioh  he  said  he  would  take  to  the  bank       Rao- 
and  get  it  cashed^  bat  he  said  they  would  not  cash  it.    She  pressed    j^  -bIxcem. 
him  for  the  money  or  the  cheque^  and  followed  him  for  some  time^       ..„— . 
but  he  got  away  from  her,  and  ran  off  with  the  money.    The       I88i. 
question  is  whether,  under  those  circumstances,  he  took  the  j^i^^^g^ent 
money,  and  was  gmity  of  larceny.  It  is  not,  as  I  have  said,  a  ques-  ^Frauduknt 
tion  free  from  dffioulty,  but  I  am  of  opinion  that  he  was  guilty  of  appropria^ 
larceny.    I  think  tiie  effect  of  the  evidence  is,  that  he  was  to  sell  J^rtmrnMo- 
the  mare,  and  receive  the  money  for  the  prosecutor ;  that  is,  he  natato  aeff. 
was  to  hand  over  the  money,  when  he  received  it,  to  the  prose- 
cutor or  his  agent  as  and  when  he  received  it.     The  prosecutor 
was  not  able  to  go  himself  and  sent  his  wife,  and  she  actually  saw 
him  receive  the  monev,  and  saw  him  immediately  after  Ids  receipt 
of  it,  and  asked  him  tor  it.    It  appears  to  me  that  at  that  moment 
she  ought  to  have  received  the  money,  and  he  held  it  for  her  (that 
is,  for  her  husband,  represented  by  her).     She  demanded  it,  and 
he  appropriated  it  to  ms  own  use;  and  it  appears  to  me  that, 
under  these  circumstances,  the  case  came  directly  within  the 
statute,  that  the  prisoner  fraudulently  converted  the  money  to  his 
own  use,  and  that  therefore  he  was  properly  convicted. 

Gbove,  J. — I  am  of  the  same  opinion,  though  not  without 
some  doubt — ^indeed,  considerable  doubt — on  one  point,  my 
doubt  being  whether  the  prisoner  was  a  ''  bailee  "  of  the  money 
within  the  statute.  The  money  was  not  given  to  him  by  the 
prosecutor  for  custody,  but  he  received  it  under  an  authority  to 
sell  the  mare  and  receive  the  price.  There  is  ample  evidence 
that  he  took  the  money  and  carried  it  away.  The  wife  proves 
that  he  received  the  money  for  the  mare,  for  she  says  that  Mr. 
Foster  bought  the  mare,  and  that  she  saw  him  give  the  prisoner 
money,  and  the  prisoner  told  her  he  had  sold  the  mare,  and  said 
he  would  go  to  the  bank  to  cash  the  cheque  (which  may  be  true 
or  false),  and  the  money  was  retained  by  riim.  Was  he  bailee  of 
the  money  for  the  prosecutor  7  I  think  he  was,  and  not  the  less 
so  because  the  prosecutor  had  not  himself  given  him  the  money* 
That  was  the  point  on  which  I  had  a  doubt,  whether  these  facts 
made  the  prisoner  bailee  of  the  money,  and  I  regret  the  case  was 
not  argued  by  counsel.  But  I  am  not  aware  of  any  case  which 
makes  a  man  any  the  less  a  bailee  because  he  had  not  received 
the  money  or  the  goods  directly  from  the  hands  of  the  owner. 
Assuming  the  prisoner  to  have  been  a  bailee,  I  have  no  further 
doubt,  for  there  is  evidence  that  the  prisoner,  having  the  money, 
took  it  away  and  appropriated  it  to  his  own  use.  There  was 
ample  evidence,  therefore,  on  which  the  jury  could  find  him 
guilty  of  larceny.  They  have  found  him  guilfy  of  that  offence, 
and  I  think  that  the  conviction  must  be  affirmed. 

Field,  J. — I  also  think  that  the  judgment  must  be  affirmed, 
though  I  confess  that  I  entertained  at  one  time  considerable 
doubt  upon  it,  and  that  doubt  is  not  diminished  by  the  fact  that 
one  of  my  brethren  (Stephen,  J.)  will  not,  I  believe,  be  able  to 
concur  in  our  judgment.    It  seems  to  me,  however^  that  there  is 
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Hbq*  evidence  that  the  prisoner  was  a  bailee  of  the  money.    What  is 

Db  ^lotf.  *^®  evidence  ?      On  the  Wednesday,  the  day  of  Chester  fair, 

— .    *  when  the  horse  was  sold,  the  prisoner  acted  as  agent  in  selling 

1884.  the  horse.     The  prosecutor  had  pat  the  horse  in  his  hands,  and 

Embf^^neni  ®®^^  ^^®  ^^"^^  ^^^  ®^^  ®^®  ^^  ^^®  prisoner  sell  the  horse  to  Mr. 

—Fraudulent  Foster  and  receive  the  money  for  it.    Was  he  not  a  bailee  ef  the 

appropriation  money  for  the  prosecutor  ?    I  think  he  was.    I  have  a  recol- 

^^^Z^^  lection  of  a  case  of  Reg.  v.  Tatlock  (13  Cox  C.  C.  328),  the  case 

rised  to  dtH  oi  2k  broker  to  whom  a  customer  had  intrusted  policies,  the 

proceeds  of  which  he  had  received;  and  he  was  held  not  a 

bailee  of  the  money,  as  he  had  a  right  to  mix  it  with  his  own 

moneys  and  to  deduct  his  commission  and  pay  his  customer  the 

balance.    But  that  case  does  not  apply  to  the  present,  for  the 

evidence  shows  that  the  prosecutor  never  intended  to  intrust  the 

prisoner  with  the  money,  but  intended  him  to  hand  it  over  to  him 

at  once,  and  sent  his  wife  for  it.    Was  he  not  then  a  bailee  of 

the  money  within  the  statute  7    I  think  he  was ;  and  that  being 

so,  there  was  ample  evidence  that  he  converted  the  money  to  his 

own  use,  and  did  so  with  felonious  intent  to  appropriate  it,  for  he 

kept  the  money  and  went  away  with  it.     I  think,  therefore,  that 

the  conviction  may  be  well  supported. 

Stephen,  J. — ^I  am  sorry  to  be  under  the  necessity  of  differing 
from  my  brethren,  but  the  difference  turns  rather  upon  the 
interpretation  of  the  facts  than  upon  any  principle  of  law.  I 
think  that  the  prisoner  was  not  a  bailee  of  uie  money,  and  that 
when  the  evidence  is  fully  considered  it  shows  that  he  was  not 
80.  There  is  a  case  I  would  refer  to  as  in  point  ffieg,  v.  Hassall, 
L.  &  C.  58 ;  8  Cox  C.  C.  491),  where  the  prisoner  was  indicted 
for  larceny  as  a  bailee,  having  had  money  deposited  with  him 
under  an  obligation  to  return  the  amount,  but  not  to  return 
specific  coins ;  and  he  made  away  with  the  money,  and  never 
returned  the  amount.  Upon  argument  the  judges  unanimously 
gave  judgment  in  favour  of  the  prisoner.  Cockbum,  C.J.  said : 
"  The  conviction  cannot  be  sustioned.  The  prisoner  is  indicted 
for  larceny  as  a  bailee.  The  word  bailee  must  be  understood 
here  in  its  legal  acceptation  of  a  deposit  of  something  to  be 
returned  in  specie,  and  does  not  apply  to  the  receipt  of  money 
with  an  obligation  to  return  the  amount,  where  there  is  no 
obligation  to  return  the  identical  coin.  That  is  not  a  bailment 
in  the  ordinary  sense,  and  is  not  within  the  statute.'^  Now  was 
the  prisoner  in  the  present  case  under  an  obligation  to  return  the 
particular  coins  wmch  had  been  given  to  him  as  the  price  of 
the  horse  ?  As  I  understand  the  evidence,  it  seems  to  me  that 
he  was  not,  and  that  it  was  not  understood  by  the  parties  at  the 
time  that  he  was  to  do  so,  but  that  the  evidence  positively 
negatives  such  a  supposition.  Whether  or  not,  upon  the  evi- 
dence, the  judge  was  right  in  directing  the  jury  that  the  prisoner 
was  not  the  servant  of  the  prosecutor  I  do  not  say ;  but  he  did 
so  direct  them,  and  they  accordingly  acquitted  the  prisoner  of 
embezzlement.    The  state  of  things  was  this :  that  the  prisoner 
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had  poasesaion  of  the  mare^  and  the  wife  came  to  see  after  it^  and       BiOw 
asked  him  whether  he  had  sold  it^  which  implied  an  authority  to   ^^  ^J^u. 
him  to  sell  it.     She  was  present  when  the  mare  was  sold^  and       .... 
did  not  interpose  when  the  money  was  nven  to  him^  and  he  told       1884* 
her  he  had  a  cheque^  and  would  go  to  the  bank  to  get  it  cashed.  ^^^"^^^^ 
Now  it  seems  clear  that^  if  he  had  got  the  cheque  cashed^  she  — FVoMdymi 
would  not  have  objected^  and  that  shows  he  was  not  bailee,  or  ap/nvpriatim 
the  mere  hand  to  pass  over  to  her  whatever  he  received ;  but  ^j^^^^^ 
that  it  was  considered  at  the  time  by  all  parties  that  it  would  be  nudto  mIL 
the  same  thing  whether  he  gave  her  the  cheque  or  the  proceeds^ 
and  if  he  paid  over  the  proceeds  it  is  obvious  that  he  was  not 
bound  to  deliver  the  specific  coins.    He  went  off^  however,  with 
the  money,  and  no  doubt  he  committed  a  moral  fraud,  and  was 
as  bad  as  a  thief,  and  I  am  sorry  that  in  the  view  I  take  of  the 
law  he  could  not  be  punished.    But  as  the  intention  was  that  he 
should  sell  the  mare  and  pay  over  the  amount,  and  not  pass  over 
the  specific  coins  received,  I  think  he  could  not  be  properly 
convicted  under  this  statute. 

Smith,  J. — ^I  am  of  the  opinion  of  the  majority  of  the  court, 
that  this  conviction  should  be  supported.  Tub  question  left  to 
us  is  whether,  on  the  evidence,  the  prisoner  was  guilty  of  larceny, 
and  I  think  there  was  reasonable  evidence,  l^ere  dearly  was 
evidence  that  the  prisoner  was  bailee  of  the  money.  The  horse 
was  delivered  to  him  to  sell,  and  give  the  money  to  the  prose- 
cutor; he  had  authority  to  sell,  and  the  evidence  showed  that  he 
was  bailee  of  the  money.  The  point  is,  whether  there  was 
reasonable  evidence  that  the  prisoner's  duiy  was  to  han^  over 
the  money  he  received  as  the  proceeds  of  the  horse  to  the  prose- 
cutor or  his  agent,  and  I  think  the  evidence  showed  that  it  was 
so,  and  for  this  reason,  that  the  wife  of  the  prosecutor,  imme- 
diately after  the  sale,  demanded  the  money  from  the  prisoner, 
and  he  told  her  he  had  a  cheque  for  13Z.  (which  probably  was  a 
falsehood,  for  she  saw  money  pass,  and  the  price  was  15!.),  and 
she  asked  again  and  again  for  the  money,  and  he  went  away  with 
it,  and  was  not  seen  until  apprehended.  Upon  the  evidence  I 
think  it  was  the  duiy  of  the  prisoner  to  hand  over  the  monev  at 
once,  and,  as  he  absconded  with  it,  I  think  that  he  was  rightly 
convicted  under  this  statute. 

Oonviction  affirmed. 
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Saturday,  May  10, 

(Before   Lord   Oolbbidgb,   O.J.,  Grove,  Pikld,   Stephen,  and 

Smith,  JJ.) 

Reg.  v.  Mallobt.  (a) 

tn^iment  for  receiving  goods,  knowing  them  to  be  stolenr^ 
Evidence  of  guilty  knowledge — Statement  of  price  of  articles 
produced  by  wife  as  in  prisoner's  presence,  as  made  out  ai  his 
direction. 

The  prisoner  was  indicted  for  receiving  stolen  goods,  hnowing  them 
to  have  been  stolen.  To  prove  Ms  guilty  knowledge,  evidence 
was  given  that,  being  asked  by  the  police  as  to  the  prices  he  had 
given,  he  said  he  did  not  then  know,  but  his  wife  would  make  out 
a  list  of  them,  and  n^xt  day  she,  in  his  presence,  produced  a 
list,  which  was  received  in  evidence  against  him. 

Held,  that  it  was  admissible. 

CASE  reserved  by  the  Chairman  of  the  East  Riding  of  York- 
shire Quarter  Sessions,  held  at  Beverley,  ApxS  9,  1884. 
It  was  stated  in  these  terms :— - 

The  prisoner,  George  MaUory,  was  tried  before  me  for  receiv* 
ing  certain  articles,  the  property  of  Agnes  Fitzpatrick,  knowing 
the  same  to  have  been  stolen.  The  following  is  a  copy  of  the 
indictment : 

East  Riding  of  Yorkshire  to  wit. — The  jurors  for  our  Lsdj  the  Queen,  npon  their 
oath  present,  that  Gfeorge  Malioiy,  between  the  serenteenth  and  thirtieth  day  of 
January,  in  tiie  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-four,  nine- 
teen brass  stair  rods,  seventeen  pounds  in  weight  of  brass  and  bronze  gas  fittings,  one 
brass  pan,  six  black  mantel  rases,  one  inkstand^  two  framed  piotures,  two  b^room 
toilet  coyers,  fifteen  vards  of  oil  stair  canras,  three  feather  beds,  eight  featiier  pillows, 
six  blankets,  nine  sheets,  one  pink  and  white  counterpane,  five  table  covers,  one 
electro-plated  teapot,  one  coffee  pot,  one  sugar  basin,  one  cream  jug,  one  toast  rack, 
two  cruet  stands,  two  looking  glasses^  and  other  articles  of  the  goods  and  chattels  of 
one  Agnes  Fitsspatrick,  before  then  feloniously  stolen,  taken,  and  carried  away, 
feloniously  did  receiye  and  have,  he  the  said  George  Mallory  then  well  knowing  the 
said  goods  and  chattels  to  have  been  feloniously  stolen,  taken,  and  carried  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
ox  our  Lady  the  Queen,  her  crown  and  dignity. 

The  prisoner  was  a  marine-store  dealer,  and  it  appeared  from 
the  evidence  that  the  stolen  articles  were  snch  as  he  might  have 
bonght  in  the  lawful  exercise  of  his  business.  It  was  not  dis- 
puted by  the  prisoner  (who  was  represented  by  counsel)  that  the 
goods  had  been  actuaUy  stolen  by  the  man  who  brought  them  to 

(a)  From  the  Law  IHmes,    Reported  by  W.  F.  Finlawk,  Bsq.,  Barrister-ftt-Law. 
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his  shop^  and  the  price  given  by  the  prisoner  for  the  articles  ^^' 
ihos  became  a  material  qaestion  in  the  case.    With  the  object  of    j|^i^„. 

showing  that  the  amount  so  paid  was  much  less  than  the  real        ' 

valae  of  the  stolen  ffoods^  the  counsel  for  the  prosecution  pro-  188^ 

posed  to  put  in  evidence  a  list  of  the  articles  bought  by  the  220^^ 

prisoner  with  the  amount  paid  by  him  for  each  of  the  several  stoknaoods  ^ 

articles,  a  copy  of  which  was  attached  to  the  case^  and  is  as  EviJiMM  qf 

follows :  ^H^"^ 

This  is  the  paper  or  list  prodnoed  to  ns,  the  nndersigiied  three  of  Her  Majesty's 
jnstioee  of  the  peace  for  the  East  Riding  of  the  county  of  York,  on  the  examination 
of  George  liaUoxy,  charged  with  felony,  and  referred  to  in  the  eiaminatlon  of  William 
Winterbottom  touching  the  said  charge  taken  before  as  this  sixteenth  day  of  February 
one  thousand  eight  hundred  and  eighty-four. 

Thos.  Riokht. 

0.  W.  HuDtoir. 

HmBT  Dablbt. 

1884.  £  9.   d. 

22  Jan.    Brass  rods 0    16 

23  „  Sheets,  table  cloths,  towels    0    6  0 

24  „  Blankets,  canras,  knlTes,  forks,  spoons,  8  pillows ••  0  18  0 

25  „  Tea  serrice,  2  cruets,  5  pillows,  piece  carpet 0  18  0 

26  „  Feather  bed 0  14  0 

28  „      2  Feather  beds,  small  looking-glass ^ 1  12    0 

29  „      1  looking-s^ass  ornaments 0    6    0 

The  circnmstances  nnder  which  the  list  was  tendered  suffi- 
ciently appear  from  the  following  notes  taken  by  me  at  the 
trial : 

John  Dake^  police  constable  (afber  explaining  the  tracings  ka,, 
of  the  stolen  proper^)^  says  :  ''  I  asked  Mallory  when  he  bought 
them.  He  was  much  put  out  and  said  he  could  not  say^  and  I 
asked  him  to  consider,  and  he  said  he  would,  and  his  wife  would 
make  out  a  list/'    This  was  on  the  30th. 

William  Winterbottom,  superintendent  of  police,  said:  ^'I 
went  to  the  prisoner's  house  on  the  81st,  prisoner  and  his  wife 
was  there,  when  I  called  next  day  the  wife,  in  her  husband's 
(Mallory's)  presence,  handed  me  a  list  of  goods,  with  dates  and 
prices,  she  said,  '  This  is  the  list  |of  what  we  bought  and  what 
we  gave  for  them.'  The  prisoner  did  not  speak,  but  he  heard 
what  she  said,  and  saw  the  list  handed  to  me.  I  believe  the 
whole  of  it  is  in  the  wife's  handwriting."  This  witness  then 
produced  the  paper,  and  the  counsel  for  the  prosecution  tendered 
it  in  evidence. 

The  counsel  for  the  prisoner  objected  to  its  admission  on  the 
grounds,  first,  that  the  wife  would  be  the  proper  person  to  prove 
its  contents,  and  the  evidence  of  a  wife  is  not  admissible  agai^t 
or  for  the  husband ;  secondly,  the  paper  is  neither  more  nor  less 
than  the  evidence  of  the  wife  against  the  husband,  and  is  there- 
fore inadmissible ;  thirdly,  there  is  no  evidence  that  the  husband 
knew  or  saw  the  contents  before  it  was  handed  to  the  superinten- 
dent, or  that  it  was  made  by  his  direction,  and  in  a  criminal  case 
the  wife  cannot  be  the  agent  of  her  husband. 

I  admitted  the  paper  (which  was  read  to  the  jury  by  the  clerk 
of  the  peace),  reserving  for  the  consideration  of  the  Court  of 
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i^Kk       Crown  Cases  BeserFecl  the  question  as  to  whether  or  not  I  was 

Ma^«t.    right  in  doing  so. 

It  was  proved  that  the  valne  of  the  stolen  property  was  greater 

1884.        than  the  sum  shown  by  the  paper  to  have  been  paid  by  the 

j^g^^     prisoner.     There  was  no  other  evidence  of  the  price  he  paid. 

fofen  good$  —      The  JQiy  convicted  the  prisoner^  and  I  sentenced  him  to  fonr 

Evidenee  of  months'  imprisonment  with  hard  labour,  but  respited  execution 

U^eT^'  of  the  sentence  until  the  Midsummer  Quarter  Sessions,  and 

admitted  the  prisoner  to  bail. 

The  question  for  the  court  is  whether  the  paper  above  mentioned 
was  ri^tly  admitted  in  evidence.  If  so,  the  conviction  is  to 
stand ;  otherwise  to  be  quashed. 

Silvester  for  the  prisoner. — The  paper  was  not  admissible  in 
evidence  against  the  prisoner.  It  was  not  made  out  at  the  time 
the  things  were  bought,  so  it  was  no  part  of  the  res  gestae.  It  was 
a  mere  statement  in  writing  by  the  prisoner's  wife.  That  it  was 
handed  to  the  policeman  in  his  presence  was  no  evidence  that  he 
had  seen  and  read  it  and  knew  of  its  contents,  or  that  he  had  any 
opportunity  of  correcting  any  error  in  it.  The  wife  could  not 
give  evidence  against  her  husband,  and  a  fortiori  her  statement 
against  him  could  not  be  evidence.  Even  if  it  had  been  shown 
that  he  had  told  his  wife  the  prices  he  had  given  for  the  things, 
and  she  had  written  them  down,  that  would  not  be  evidence 
against  him,  unless  shown  to  have  been  adopted  by  him,  for  it 
would  still  be  only  her  statement.  If  her  evidence  could  not  be 
given  directly,  it  could  not  be  given  indirectly.  The  admission 
of  the  agent  is  never  evidence  against  the  principal  in  criminal 
cases,  as  it  may  be  in  a  civil  case.  In  the  case  of  Lord  Melvill 
(29  State  Trials,  750),  who  was  charged  with  embezzling  public 
money  he  had  received,  a  receipt  for  money  given  by  his  agent 
was  offered  in  evidence,  but  the  Lord  Chancellor  held  that  it 
could  not  be  given  in  evidence  as  a  step  towards  proving  the 
embezzlement.  The  Lord  Chancellor  said :  '^  The  evidence  is 
offered  to  support  articles  of  charge  that  he  had  taken  and 
received  from  the  moneys  issued  to  him  out  of  the  Treasury  large 
sums  of  money  and  that  he  misappropriated  these  sums;  but, 
before  it  is  possible  to  impeach  him  for  the  misapplication  of  the 
moneys  issued  to  him,  it  must  first  be  proved  that  the  money  was 
issued  to  him ;  and  the  fact  offered  to  be  proved  shows  no  more 
than  that  his  paymaster  did,  in  the  ordinary  course  of  business, 
give  a  certificate  of  his  receipt  of  money,  but  whether  it  ever 
reached  the  noble  lord  does  not  appear.  The  receipt,  therefore, 
could  not  be  evidence  against  him.''  In  the  present  case  it  must 
be  assumed  for  the  prosecution  that  the  wife  was  the  agent  of  the 
husband,  and  here  it  is  proposed  to  give  in  evidence  an  admission 
by  the  agent  against  the  principal,  and  in  a  criminal  case, 
[Field,  J. — ^It  is  a  general  rule  that  a  statement  made  in  the 
presence  of  the  prisoner,  and  which  he  might  have  contradicted 
if  untrue,  is  evidence  against  him.]     That  is  the  role  if  the  state- 
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ment  is  made  to  the  prisoner ;  it  is  contended  that  it  does  not        Rao* 
apply  to  statements  merely  made  in  the  presence  of  the  prisoner.     ji^j^„ 

Letters  of  the  wife  would  not  be  evidence  against  her  husband.        ' 

[Field,  J. — Surely  they  would  if  found  in  his  possession  and  1884, 
proved  to  have  been  received  by  him ;  they  would  be  evidence.  jjg^^JJ^ 
Stephen,  J. — There  is  a  case  like  this  ( Williams  v.  Innes,  stolen  goo^  •— 
CampbeU's  Nisi  Prius  Cases,  364),  where  it  was  proved  that,  if  ^^^^^^"f^^ 
0.  would  say  that  he  delivered  the  goods,  he  would  pay  for  ^^^!^''^ 
them,  and  a  witness  was  called  to  prove  that  C,  who  was  dead, 
had  stated  that  he  had  deUvered  me  goods,  and  Lord  Ellen- 
borough  admitted  the  evidence,  and  said  that,  when  a  person 
referred  to  a  statement  made  by  another,  he  was  bound  by  it.] 
That  was  a  civil  case,  and  here  the  case  is  criminal ;  and,  more- 
over, it  does  not  appear  that  the  husband  had  seen  the  list. 
[Lord  CoLBBiDGE.— ^  it  is  meant  that  the  prisoner's  having 
referred  a  witness  to  a  certain  person  makes  whatever  that 
person  may  have  said  behind  the  back  of  the  prisoner  evidence 
against  him,  I  must  not  be  taken  to  assent  to  that,  unless  it  has 
been  so  decided.]  It  is  believed  that  it  has  never  been  so 
decided,  and  that  the  present  contention  comes  in  effect  to 
that.  [Gbove^  J. — The  present  case  goes  beyond  that,  for 
the  prisoner  said  his  wife  should  make  out  a  list  of  the 
things ;  and  next  day  the  wife  produced  a  list  in  her 
husband's  presence,  and  said  that  it  was  the  list :  is  not  that 
evidence  against  him?]  It  is  submitted  that  it  is  not,  as 
it  is  merely  her  statement.  [Grove,  J. — It  may  be  presumed 
that  it  is  the  list  he  had  directed  to  be  made  out,  and  if  so  it 
would  be  his  statement,  not  hers.]  It  was  a  list  made  out  by  her. 
[Lord  GoLEBiDaE. — ^He  heard  what  she  said,  and  saw  the  list  she 
produced.]  Not  the  contents  of  it.  [Stephen,  J. — ^That  would 
be  a  matter  for  the  consideration  of  the  jury.]  If  the  wife  had 
said  in  her  husband's  presence.  These  are  the  things  we  bought, 
and  these  are  the  prices  we  gave,  and  she  had  stated  them  in  his 
hearing,  that  might  have  been  evidence,  but  would  not  make  the 
list  evidence,  for  it  had  been  made  out  by  her,  and  it  does  not 
appear  that  he  had  read  it.  If  it  had  been  read  out  in  his  hearing 
it  might  have  been  evidence.  [Stephen,  J. — It  is  an  admission 
made  by  the  prisoner's  authority,  and  is  therefore  an  admission 
by  him.  It  was  a  statement  made  in  his  presence  which  he  did 
not  contradict.]  It  was  not  a  statement  made  in  his  presence, 
because  it  was  not  read  out  nor  read  by  him.  [Lord  Colebidgb. 
— There  is  evidence  that  he  had  authorised  her  to  make  out  a  list, 
for  he  said  she  should  make  out  such  a  list,  and  ne3Lt  day  in  his 
presence  she  produces  the  list.  Surely,  that  was  evidence  against 
him.]  No,  for  there  is  no  evidence  that  he  had  previously  seen 
it  or  read  it.  [Lord  Colebidqe. — ^That  would  be  for  the  jury  to 
consider ;  and  they  would  have  to  couple  with  what  the  wife  said 
in  her  husband's  presence  what  he  had  said  before.]  Still,  it  is 
only  a  statement  by  i^e  wife.  [Lord  CoLERiDaE. — ^Made  in  his 
presence  and  hearing ;  a  conversation  in  the  prisoner's  presence. 
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^^^'       in  which  the  wife  took   part,    may  be  evidence  against  the 
MAiIosr.     pi^soner.]     No  doubt,  but  nere  the  statement  had  been  written 

'    by  the  wife,  and  does  not  appear  to  have  been  read  by  the 

1884.       prisoner. 
22^^^  No  counsel  appeared  for  the  prosecution. 

stolen  goods  ^  Lord  OoLEBiDGE,  G.J. — If  the  case  had  been  one  in  which  the 
^^^^  wife  had  made  a  statement  to  the  police  in  the  absence  of  the 
^^^dgs^^  prisoner,  even  although  he  had  referred  them  to  her,  I  should  have 
desired  very  considerable  time  to  reflect  before  I  should  have 
allowed  such  evidence  to  be  given.  But  that  is  not  this  case ; 
and  it  is  not  necessary  in  this  case  to  determine  whether  that 
would  have  been  good  evidence  or  not,  and  whether,  if  a  prisoner 
refers  a  witness  to  anyone,  that  makes  everything  the  other  says 
evidence  against  him.  That  is  not  the  case.  And  it  appears  to 
me  that  in  this  case  the  conviction  ought  to  be  upheld  upon  the 
ground  that  the  prisoner,  being  asked  as  to  certain  matters,  said, 
''I  have  not  the  means  of  answering,  but  my  wife  has,  and  she 
shall  make  out  a  list  which  will  be  an  answer  to  the  question ;'' 
and  next  day  a  policeman  went  to  the  house,  and  the  wife  handed 
the  list  over  to  him — ^in  the  presence  of  the  husband — as  the  state- 
ment of  the  husband.  The  husband  was  present,  and  he  allowed 
the  paper  to  be  handed  to  the  police  as  containing  the  informa- 
tion he  had  been  asked  for.  The  question  is,  whether  it  was 
receivable  as  evidence  against  him  quaTitum  valeat;  audit  appears 
to  me  that  it  was  so,  as  a  statement  authorised  by  the  prisoner  to 
be  made,  and  handed  over,  in  his  presence,  to  the  police. 
According  to  the  rules  of  evidence  the  statement  was  receivable 
in  evidence  against  the  prisoner,  and  therefore  I  am  of  opinion 
that  the  conviction  ought  to  be  upheld. 

Geovb,  J. — I  am  of  the  same  opinion.  The  prisoner  being 
asked  as  to  the  things  he  had  bought,  said  his  wire  should  make 
out  a  list,  and  next  day  she  in  his  presence  handed  to  the  police 
a  list  as  that  which  he  had  directed  her  to  furnish.  She  said,  in 
his  presence  and  hearing,  '^  This  is  the  list,''  and  he  did  not  say 
he  nad  seen  it,  or  desire  to  look  at  it ;  he  had  already  said  that 
she  should  make  out  a  list,  and  he  allowed  the  list  produced  to  be 
treated  and  taken  as  the  list  he  had  directed  to  be  made  out.  I 
think  that  would  be  evidence  either  in  a  civil  or  criminal  case, 
and  I  never  heard  that  there  was  any  difference  in  the  rules  of 
evidence  as  to  the  admissibility  of  evidence,  though  there  may  be 
a  difference  in  their  application ;  and  it  may  be  that  a  piece  of 
evidence  admissible  in  either  class  of  cases  may  not  be  sufficient 
in  a  criminal  case,  that  is,  without  further  evidence.  But  the 
evidence  is  not  the  less  admissible,  and  here  I  think  the  list 
produced  and  handed  over  in  the  prisoner's  presence  as  that 
which  he  had  directed  to  be  made  out  was  evidence,  and  evidence 
on  which  the  jury  were  entitled  to  convict. 
.  FisiD,  Stbphbn,  and  Shith,  JJ.,  concurred. 

Conviction  affirmed. 
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QUEEN'S  BENCH  DIVISION. 

Saturday,  Feb.  23,  1884. 
(Before  Cayi  and  Smith,  JJ.) 

PomTOll  iLND  ANOTHSB  V.  HlLL.  (a) 

Vagra/ncy  Act  (5  Oeo.  4,  c.  83) — Idle  and  disorderly  pereone^^ 
Men  on  strike  colleding  alms  for  their  feUotV'WorhTnm^^Beggi'ng 
in  the  streets. 

The  appellants  were  colKers,  who  lived  at  Silverdale,  near  Burslem, 
in  Staffordshire,  and  were,  at  the  time  in  question,  on  strike. 
They  had  horiMs  and  families  in  Silverdale,  and  were,  at  the 
time  referred  to,  in  a  street  at  Bvrslem,  some  of  them  dravnng  a 
waggon,  on  which  was  inscribed  "  The  children/ s  bread  waggon.^' 
One  of  them  went  into  a  shop  and  asked  the  shopkeeper  for 
assistance  for  the  miners,  and  then  went  into  a  private  house 
and  asked  for  bread  for  the  children,  and  got  a  cabbage.  The 
msn  were  not  disorderly,  and  their  demeanour  was  not  improper, 
but  it  was  stated  that  this  mode  of  going  about  was  of  constant 
occurrence,  and  caused  annoyance  to  householders.  Upon  these 
fojds  the  appellants  were  summoned  before  the  stipendiary 
magistrate  at  Burslem,  and  charged  under  the  5  Oeo.  4,  c.  83 
{an  Act  for  the  punishment  of  idle  and  disorderly  persons, 
rogues,  and  vagabonds) .  The  hrd  section  of  the  Act  provides, 
amongst  other  things,  that  '^  every  person  wandering  cSbroad  or 
placing  himself  or  herself  in  any  public  place,  street,  highway, 
court,  or  passage,  to  beg  or  gather  alms,  or,  Sfc,  shall  be  deemed 
an  idle  and  disorderly  person  within  the  true  intent  and  mean/ing 
of  this  Act ;  and  it  shall  be  lawful  for  any  justice  of  the  peace 
to  commit  such  offender  {on  conviction  of  any  such  offence)  to 
the  House  of  Correction  to  be  kept  to  hard  hbowr  for  any  term 
not  exceeding  one  calendar  montk.^* 

The  learned  magistrate  held  that  the  appellants  had  committed  an 
offence  under  the  above  statute,  and  conmcted  them,  fining  them 
Ss.  ea^h. 

The  appellcmts  now  appealed,  and  vmon  a  case  stated  for  the 
opinion  of  the  court,  the  court  held  that  the  conviction  ought  to 
be  guashed,  as  the  statute  only  applied  to  those  who  made  it  a 
regular  habit  and  mode  of  Ufe  to  wander  about  and  put  them^ 
selves  in  the  public  streets  for  the  purpose  of  asking  alms,  and 
not  to  those  who  {as  in  this  case)  asked  for  alms,  not  as  a  habit 

(a)  Reported  l>y  Hamnr  Lhqb,  Esq.,  B«Rbter-*t-l4vw. 
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PoiifTowAiiD      cmd  mode  of  life,  nor  as  seeking  any  advantage  for  themselves, 

but  for  the  specific  purpose  of  assisting  their  feUoW'Workmen. 


CASE  stated  under  20  &  21  Yict.  c.  43^  by  the  Btipendiary 
magistrate  of  Stoke-on-Trent  as  follows  : — 

Vagrant^  —       !•  By  5  Geo.  4,  c.  83^  intituled  '^  An  Act  for  the  punishment 
Men  on  sinke  of  idle  and  disorderly  persons^  and  rogues  and  Yagabonds^  in 
'^%^  ttiat  part  of  Great  Britam  called  England/'  sect.  3,  it  is  enacted 
wi-hmim.     ^^^  ''  every  person  wandering  abroad^  or  placing  himself  or 
herself  in  any  public  place^  stroet^  highway^  courts  or  passage^ 
to  beg  or  gather  almSj  or  causing^  or  procurinff^  or  encouraging 
itny  child  or  children  so  to  do,  s£dl  be  deemed  an  idle  and  dis- 
orderly person  within  the  true  intent  and  meaning  of  this  Act, 
and  it  sludl  be  lawful  for  any  justice  of  the  peace  to  commit  such 
offender  (being  thereof  convicted  before  him  by  his  own  view,  or 
by  the  confession  of  such  offender,  or  by  the  evidence  on  oath  of 
one  or  more  credible  witness  or  wihiesses)   to  the  House  of 
Correction,  there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  one  calendar  month.'' 

2.  On  the  6th  day  of  October,  1883,  informations  were  laid  and 
complaints  made  by  the  respondent,  who  is  the  chief  super- 
intendent of  police  stationed  at  Burslem,  against  the  appellants, 
for  that  the  appellants  did,  on  the  5th  day  of  October,  1883,  at 
the  parish  of  burslem,  in  the  said  counfy,  unlawfully  wander 
abroad  in  a  public  tiiorough&re  at  Biuslem,  begging  and 
gathering  alms  contrarv  to  the  provisions  of  the  statute  m  that 
case  zuMO  and  provided,  whereupon  a  summons  was  issued 
commanding  the  appellants  to  be  and  appear  on  the  9th  day  of 
October,  1883,  before  the  court  of  summary  jurisdiction  sitting 
at  the  police  court,  Burslem,  in  the  said  county,  to  answer  the 
said  information  and  compkint,  and  to  be  further  dealt  with 
according  to  law. 

3.  The  appellants  in  obedience  thereto  appeared  before  the 
Btipendiary  magistrate  aforesaid,  and  complaints  were  heard,  and 
the  following  facts  were  proved  on  oath  or  admitted  : 

4.  On  the  5th  day  of  October,  1883,  a  number  of  men,  who 
reside  at  Silverdale,  a  colliery  district  in  the  parish  of  Wolstanton, 
and  distant  four  miles  from  the  town  of  burslem,  which  is  a 
district  parish,  were  at  Burslem,  in  a  public  street  called  New- 
castle-street. The  appellants  were  two  men  of  the  number.  The 
men  were  colliers  on  strike,  and  had  wives  and  mothers  and 
fJEunilies,  and  fixed  places  of  abode  at  Silverdale,  and  were  house- 
holders. Some  of  the  men  were  drawing  a  waggon,  on  which 
was  inscribed  ^'  Children's  Bread  Waggon,"  whilst  others  called 
from  house  to  house  with  the  collecting-books,  and  begged  for 
assistance  in  money  or  kind. 

5.  The  appellant  Boot  went  into  a  shop  and  asked  the  shop- 
keeper therein  to  assist  the  miners.  He  had  a  collecting-book 
with  him. 

6.  The  appellant  Fointcm  went  into  a  private  house  and  asked 
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the  woman  ihere  for  bread  for  the  children.     She  gave  him  a  PopiToy  aiip 
cabbage,  which  he  took  from  her  and  put  into  the  waggon.     He    ^o™ir. 
had  a  similar  book  with  him.  Hilu 

7.  It  was  admitted  that  the  appellants  were  not  disorderly,  and        

that  their  demeanour  was  not  improper.  ^ff^ 

8.  It  was  stated  by  the  respondent  that  the  going  about  the  Vagrmey  -p 
streets  by  men  in  the  manner  described  was  of  constant  occur-  Mtn  m  §tnk€ 
rence,  and  complaints  had  freauently  been  made  to  the  police  ^^^f^^^ij^ 
the  annoyance  caused  to  householders  by  their  actions.  wcrkmeiL 

9.  The  solicitor  who  appeared  for  the  appellants  contended 
that  they  had  not  been  guilty  of  the  offences  charged,  inasmuch  as 
(1)  the  request  for  contributions  was  not  made  by  the  appellants 
in  any  public  place,  street,  highway,  court,  or  passage,  but  on 
private  premises,  namely,  a  shop  and  a  private  house;  (2)  the 
object  of  tiie  request  was  lawful,  and  truly  stated  by  Uie  appel- 
lants, and  that  persons  collecting  or  gathering  alms  in  the 
manner  aforesaid  were  not  liable  to  be  convicted  under  sect.  8 ; 
(3)  the  statute  5  Greo.  4,  c.  83,  was  not  meant  to  apply,  and  did 
not  apply  to  this  case,  which  he  contended  was  analogous  to  the 
case  of  a  hospital,  orphanage,  and  other  charitable  institutions 
for  which  contributions  of  money,  clothing,  food,  books,  &c.,  are 
asked  of  the  public,  but  that  the  Act  was  designed  for  the  dis- 
couragement of  a  class  of  people  who  wandered  about  the 
country  with  no  fixed  place  of  abode,  no  desire  to  enter  upon  honest 
labour,  and  no  legitimate  means  of  protracting  their  idle  and 
apparently  useless  existence. 

10.  I  was  of  opinion  that  the  appellants  bv  their  actions  were 
to  be  deemed  persons  wandering  about  to  beg  or  gather  alms, 
within  the  meaning  of  the  statute  5  Oteo.  4,  c.  83,  s.  3.  That 
the  contention  of  the  solicitor  for  the  appellants  that  their  status, 
and  whether  or  not  they  had  a  fixed  place  of  abode,  was  the  true 
criterion  by  which  to  judge  whether  they  had  committed  an  act 
of  vagrancy  or  not,  was  erroneous,  because,  as  it  seemed  to  me, 
the  offence  may  be  committed  by  any  person,  irrespective  of  his 
status,  and  whether  or  not  he  had  a  fixed  place  of  abode,  the  act 
committed  bringinff  him  within  the  purview  of  the  statute. 
Hie  words  used  in  tiae  section  being  '^  every  nerson,  who,''  &c. 

I  therefore  convicted  the  appelmnts  of  the  offences  charged 
against  them  and  imposed  a  fine  of  5«.  each  and  costs  upon  them. 

The  question  for  tne  consideration  of  the  court  is,  whether  my 
decision  is  or  not  correct  in  point  of  law.  If  it  be  correct,  then 
the  conviction  is  to  stand ;  and  if  not,  then  the  conviction  is  to 
be  quashed. 

Jelf,  Q.C.  (with  him  John  Rose)  for  the  appellants. — ^There  has 
been  a  long  series  of  decisions  leading  up  to  the  statute  5  Geo.  4, 
c.  83,  under  which  the  appellants  have  been  convicted ;  but,  as 
the  respondent  is  not  now  represented,  I  do  not  think  it  necessary 
to  refer  to  them.  This  Act  is  clearly  aimed  against  disorderly 
persons,  and  persons  who  gain  their  living  by  begging  or  asking 
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Bovra^aD  alms  in  the  rtreeto,  but  peraona  who  haye  acted  aa  tlie  appeUanta 

^■^^J™^     baye  done  here  are  wholly  ontside  the  purview  of  the  AjcL    The 

nn^       words  of  the  Act  are  '^  ereEyperson  wandeiing  abroad  or  placing 

himself  or  herself  in  any  pnUic  place,  street^  highway,  court,  or 

^^^       passage,  to  b^  or  gather  alms,  Ac.,  shall  be  deemed  an  idle  and 

Vagnmtg  —  disorderly  person  within  the  meaning  of  Uie  Act.''    These  words 

Ifoioii  «6ra»  are  mnch  more  applicable  to  ladies  who  stand  at  the  comers  of 

^^'^^SK^  streets  on  Hospital  Saturday,  collecting  subscriptions  for  hospitalsy 

WZ    than  to  the  piSsant  .ppdlite.    XfT^uateTLi  go  rcnmdVS 

brongham  to  his  fellow-masters  for  subscriptions  for  masters' 

associations,  it  would  be  very  hard  that  these  meuj  where  they  do 

the  same  thing  in  a  cart,  should  be  placed  in  the  same  category 

as  prostitutes*    Here  the  mere  bare  &ct  of  the  appeUants  having 

acted  as  the^  have  done  is  against  them^  but  there  is  nothing 

otherwise  objectionable  in  their  conduct. 

No  one  appeared  for  the  respondent. 

Cays,  J.— I  have  come  to  the  conclusion  that  this  conviction 
ought  to  be  quashed.  When  we  come  to  look  at  the  statute 
itself,  we  find  it  headed,  ''An  Act  for  the  punishment  of  idle  and 
disorderly  persons,  and  rogues  and  vagabonds.''  The  3rd 
sectiouj  the  others  being  merely  repealing  sections,  deals  with 
classes  who  are  variouidy  described,  and  then  we  come  to  the 
clause  in  question,  providing  that  ''eyery  person  waudering 
abroad,  or  placing  himself  or  herself  in  a  puolic  place^  street, 
highway,  court,  or  passage,  to  beg  or  ^atixer  abns,  &c.,  shall  be 
deemed  an  idle  and  disorderly  person  within  the  meaning  of  this 
Act,"  &o.  This  means  persons  of  a  certain  character  and  course 
of  life,  and  it  seems  to  me  that  the  proper  conclusion  to  be  drawn 
from  these  words  isj  that  the  Act  was  directed  against  a  certain 
class  of  persons  of  a  peculiar  habit  and  mode  of  life,  namdy^ 
those  persons  who  make  it  their  habit  and  mode  of  life  to  wander 
about  and  put  themselves  in  streets  and  highwaySj  there  to  beg 
and  gather  alms,  and  such  persons  come  wiuiin  the  statute.  But 
if  any  particular  person,  for  any  specific  purpose,  and  not  as  a 
regular  mode  of  gaining  a  hying,  or  for  the  general  object  of 
maintaining  himself,  but  for  some  particular  object,  not  in  itself 
unlawful,  went  from  house  to  house  to  solicit  subscriptions,  that 
would  not  be  within  the  meaning  of  the  statute.  Persons,  on 
what  is  called  Hospital  Saturday,  placed  themselves  at  the 
comers  of  public  sbreets,  to  solicit  subscriptions  for  hospitals, 
and  it  had  never  occurred  to  anyone  that  Uie  persons  who  cud  so, 
not  seeking  anything  for  their  own  advantage,  and  not  doing  so 
as  a  regular  habit  and  mode  of  life,  but  for  a  specific  and  charit- 
able object,  were  within  the  purview  of  the  Act.  In  the  case 
before  us  the  case  finds  that  the  appellants  were  working  men, 
having  their  homes  and  families,  but  who,  in  consequence  of 
some  oisi^preements  with  their  masters,  were,  as  it  is  said,  out  on 
strike.  There  was  nothing  unlawful  in  that,  and  we  know  that, 
unfortunately^  there  are  many  such  disputes  between  employers 
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and  their  workmen.     Whether  the  workmen  were  right  or  wrong       Hill. 

in  this  instance  we  have  no  means  of  judging,  nor  is  it  material  p^^^^^^'^  ^^^ 

to  know.     But  it  seems  to  me  that  these  men  were  not  infring-     another. 

ing  the  Act  when  they  went  about  in  an  orderly  way  for  the 

purpose  of  representing  their  case  to  the  public,  and  trying  to 

induce  the  public  to  assist  them  on  that  particular  occasion,  and    Vagrancy^ 

with  reference  to  the  position  of  their  families  at  that  time,  while  Men  on  strike 

they  themselves  were  on  strike.      There  would  be  a  difficulty  iu  '^'J^^/^^^r 

distinguishing  this  case  from  the  case  of  a  poor  man,  who  had,     workmen. 

say,  lost  his  cow,  his  sole  means  of  support,  and  went  about  the 

country,  with  the  approval  of  his  neighbours,  who  had  perhaps 

signed  papers  in  his  favour,  which  he  took  from  house  to  house, 

soliciting  assistance  to  enable  him  to  buy  another  cow.     In  one 

sense  he  may  be  said  to  go  rouod  to  ask  for  alms,  but  not  in  the 

sense  that  is  meant  to  be  dealt  with  in  this  Act.      When  a  man 

placed  himself  in  the  public  streets  to  ask  for  alms,  not  for  any 

particular  object,  this  would  be  evidence  from  which  it  might  be 

inferred  that  he  did  so  as  a  mode  of  getting  a  living,  and  that 

might  be  an  offence  within  the  Act.     But  it  is  clear  that  if,  as  in 

this  case,  on  some  partiular  occasion,  men,  who  are  ordinarily 

hard-working  and  industrious,  went  about  from  house  to  house 

to  ask  assistance  for  some  specific  object,  which  was  not  intended 

to  provide  them  with   the  ordinary  means  of  living,  this  was  not 

what  was  aimed  at  in  the  Act.      This  was  what  was  done  in  the 

present  case,  and  therefore  I  have  come  to  the  conclusion  that 

the  case  did  not  come  within  the  Act,  and  that  the  conviction 

ought  to  be  quashed. 

Smith,  J. — I  agree  with  everything  that  has  been  said  by  my 
brother  Cave,  and  I  have  nothing  further  to  add. 

Conviction  quashed. 

Solicitors  for  the  appellants,  Itohinson^  Preston^  and   Stow, 
agents  for  Hollinshead  and  Moody,  Tunstall. 
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NORTHERN  CIRCUIT. 

Liverpool  Spbiko  Assizes. 
Friday,  May  16,  1884. 

(Before  Day,  J.) 
Reg.  v.  Townshend.  (a) 

Larceny    Act,   1861,   8,   80 — Banker   and    ctLstomer — Trustee  of 
proceeds  of  goods — Hypothecation  n^te — Bills  of  Sale  Acts — 
What  documents  within. 

T.,  a  fruit-broker,  applied  to  his  bankers  for  an  advance  as  against 
certain  goods  which  had  been  consigned  to  him  and  were  then  ai 
sea,  he  depositing  with  them  the  indorsed  bills  of  lading.  Before 
making  the  advance  the  bankers  required  him  to  sign  a  letter  of 
hypotheca;tion  by  which  he  undertook  to  hold  the  goods  in  trust 
for  the  bankers,  and  to  hand  over  to  them  the  proceeds,  "  as  and 
when  received/'  to  the  amount  of  the  advance. 

Held,  by  Day,  J.,  that  this  letter  contained  a  declaration  of  an  express 
trust  such  as  would  make  the  giver  of  it  a  trustee  of  the  proceeds 
within  the  meaning  of  sect.  80  of  the  Larceny  Act,  and  his 
appropriation  of  them  to  his  own  use  an  offence  against  that 
section. 

Held,  also,  that  sv>ch  hypothecation  note  was  a  bill  of  sale  within 
the  definition  in  the  Acts  o/ 1878  and  1882  cw  being  a  declara- 
tion of  trust  without  transfer,  and  is  required  to  comply  with  the 
provisions  of  those  Acts  as  to  form  and  registration;  bui  that  the 
goods  not  having  arrived  at  the  date  of  its  execution,  it  came 
within  the  exception  as  to  '^  goods  at  sea ''  contained  in  the  Bills 
of  Sale  Acts,  and  so  was  not  affected  by  these  provisions, 

JOHN  TOWNSHEND  was  charged  with  having  at  Liverpool, 
on  the  17th  April,  1884,  committed  an  offence  against  the 
terms  of  the  80th  section  of  the  Larceny  Act,  1861  (24  &  25  Vict, 
c,  96),  which  section  provides  that  ''whosoever  being  a  trastee  of 
any  property  for  the  use  or  benefit,  either  wholly  or  partially,  of 
some  other  person  ....  shall,  with  intent  to  defraad,  convert  or 
appropriate  the  same  or  any  part  thereof  to  or  for  his  own  use  or 
benefit,  or  the  use  or  benefit  of  any  person  other  than  such  person 
as  aforesaid  •  ...  or  otherwise  dispose  of  or  destroy  such  pro- 
perty or  any  part  thereof,  shall  be  guilty  of  a  misdemeanour.'^ 

The  1st  count  of  the  indictment  alleged  that  on  the  27th  day  of 
October,  1883,  John  Townshend  was  a  trustee  of  certain  property, 

(a)  Reported  by  John  EnroHORN,  Esq.,  Barruter-at-Law. 
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to  wit,  500  half  barrels  of  currants  and  580  cases  of  currants  ex        Rjw 
Malta,  wholly  for  the  benefit   of   the    Liverpool  Union    Bank  townbhesd. 

Limited,  and  that,  being  such  trustee,  he  unlawfully  and  wilfully        

did  convert  and  appropriate  a  part  of  the  property,  to  wit  100        ^^^ 
half-barrels  of  currants,  to  his  own  use,  with  intent  to  defraud.        Banker  and 

The  2nd  count  alleged  that  defendant  was  trustee  of  100  half-   customer  — 
barrels  of  currants  marked  ''  A.  M.''  wholly  for  the  benefit  of  the  ^^^^^^  ''T" 
bank,  and  that  he  unlawfully  converted  them  to  his  own  use  with  ^'^^^  "-  ^^  ** 
intent  to  defraud. 

The  3rd  count  alleged  that  defendant  on  the  4th  day  of  Decem- 
ber, 1883,  was  a  trustee  of  153Z.  4«.  wholly  for  the  benefit  of  the 
bank,  and  that  he  unlawfully  converted  it  to  his  own  use  with 
intent  to  defraud. 

The  4th  count  alleged  that  defendant,  on  the  27th  day  of 
October,  1883,  was  trustee  of  500  half-barrels  of  currants  and  580 
cases  of  currants,  all  ex  Malta,  wholly  for  the  benefit  of  the  bank, 
and  that  he  unlawfully  converted  a  part  of  the  property,  to  wit 
ninety  half-barrels  of  currants  to  his  own  use  with  intent  to 
defraud. 

The  5th  count,  that  on  the  27th  day  of  October,  1883,  defen- 
dant was  trustee  of  ninety  half-barrels  of  currants,  ex  Malta, 
marked  ''  B.  M.,^'  wholly  for  the  benefit  of  the  bank,  and  that  he 
unlawfully  converted  them  to  his  own  use  with  intent  to  defraud. 

The  6th  count,  that  on  the  30th  day  of  November,  1883,  defen- 
dant was  trustee  of  75Z.  for  the  benefit  of  the  bank,  and  unlaw- 
fuEy  converted  it  to  his  own  use. 

The  7th  count,  that  defendant  on  the  8th  day  of  December, 
1883,  was  trustee  of  60Z.  hs,  lOd.,  wholly  for  the  benefit  of  the 
bank,  and  unlawfully  converted  the  same  to  his  own  use. 

The  8th  count,  that  defendant  on  the  27th  day  of  October, 
1883,  was  trustee  of  500  half-barrels  of  currants,  and  580  cases 
of  currants,  all  ex  Malta,  wholly  for  the  benefit  of  the  bank, 
and  unlawfully  converted  them  to  his  own  use. 

The  9th  count,  that  defendant,  on  the  22nd  day  of  November, 
1883,  was  trustee  of  1641  cases  of  currants,  and  204  half-cases 
of  currants,  all  ex  Trinidad,  wholly  for  the  benefit  of  the 
bank,  and  unlawfully  converted  part  of  them,  to  wit,  300  cases, 
to  his  own  use. 

The  10th  count,  that  on  the  22nd  day  of  November,  1883, 
defendant  was  trustee  of  300  cases  of  currants  ex  Trinidad, 
marked  "  P.  C.,^^  wholly  for  the  benefit  of  the  bank,  and  unlaw- 
fully converted  them  to  his  own  use. 

The  11th  count,  that  defendant  on  the  20th  day  of  December, 
1883,  was  trustee  of  331Z.  3^.,  wholly  for  the  benefit  of  the  bank, 
and  unlawfully  converted  it  to  his  own  use. 

The  12th  county  that  defendant  on  the  3rd  day  of  March,  1884, 
was  trustee  of  1641  cases  of  currants,  300  cases  of  currants,  and 
204  half-cases  of  currants,  all  ex  Trinidad,  wholly  for  the  benefit 
of  the  bank,  and  unlawfully  converted  part  of  them  to  his  own 
use,  to  wit,  204  half-cases  of  currants. 

H  H  2 
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Rwj.  The  13th  count,  that  defendant  on  the  3rd  day  of  March,  1884, 

TowHBHEND    ^^   trustce  of  204  half-cases  of  currants,   marked  "  D.  S.  A. 

'   extra  fine  Vostizza,''  wholly  for  the  benefit  of  the  bank,  and  un- 

1884.        lawfully  converted  them  to  his  own  uses. 
BankeTand       '^^^  ^'^^'^  couut,  that  defendant  on  the  2l8t  day  of  March, 
customer  —   1884,  was  trustee  of  1201.  lis,  8d.,  wholly  for  the  benefit  of  the 
Trustee  of  pro-  bank,  and  unlawfully  converted  it  to  his  own  use. 
cuds  of  goods,      rj^^^  j5j.j^  ^^^^^^  ^^^^  defendant  on  the  3rd  day  of  March,  1884, 

was  trustee  of  1641  cases  of  currants,  300  cases  of  currants,  and 
204  half-cases  of  currants,  ex  Trinidad,  wholly  for  the  benefit 
of  the  bank,  and  unlawfully  converted  them  to  his  own  use. 

The  16th  count,  that  defendant  on  the  3rd  day  of  March,  1884, 
was  trustee  of  1641  cases  of  currants,  300  cases  of  currants,  and 
204  half-cases  of  currants,  all  ex  Trinidad,  partially  for  the  benefit 
of  the  bank,  and  unlawfully  converted  a  part  of  the  said  property, 
to  wit,  204  half-cases  of  currants,  to  his  own  use. 

The  17th  count,  that  defendant  on  the  3rd  day  of  March,  1884, 
was  trustee  of  204  half-cases  of  currants,  marked  '^D.  S.  A. 
extra  fine  Yostizza,^^  partially  for  the  benefit  of  the  bank,  and 
unlawfully  converted  the  same  to  his  own  use. 

The  18th  count,  that  defendant  on  the  3rd  day  of  March,  1884, 
was  trustee  of  1202.  17^.  8d,,  partially  for  the  benefit  of  the  bank, 
and  unlawfully  converted  it  to  his  own  use 

The  19th  count,  that  defendant  on  the  2nd  day  of  November, 
1883,  was  a  trustee  of  1641  cases  of  currants,  300  cases  of  currants, 
and  204  half-cases  of  currants,  all  ex  Trinidad,  partially  for  the 
benefit  of  the  Liverpool  Union  Bank,  Limited,  and  that  he  unlaw- 
fully converted  the  same  to  his  own  use  with  intent  to  defraud. 

cfohn  Townshend,  the  defendant,  had,  previous  to  the  time  of 
the  commission  of  the  offences  alleged  against  him,  carried  on 
the  business  of  a  fruit  merchant  and  broker,  in  Stanley-street, 
Liverpool,  under  the  style  of  Brockbank,  Townshend,  and  Co.,  he 
being  the  sole  member  of  the  firm,  and  he  had  been  a  customer 
of  the  Liverpool  Union  Bank  for  some  eight  years,  during  which 
period  simili^  transactions  to  those  now  being  inquired  into  had 
taken  place ;  that  is  to  say,  defendant  had  been  in  the  habit  of 
obtaining  from  the  bank,  advances  as  against  goods  in  the  hands 
of  customers.  On  the  15th  day  of  October,  1883,  he  made  appli- 
cation to  the  bank  for  an  advance  to  him  of  1500Z.,  on  the 
security  of  certain  cases  of  currants  which  had  not  then  arrived, 
and  on  the  same  day  he  addressed  a  note  of  application  for  the 
loan  to  the  bank  in  the  following  form,  viz. : 

From  Brockbank,  Townshend,  and  Co.,  16th  Oct.,  1883. 

Stanley  Buildings,  To 

30,  Stanley 'Street,  LiTorpool  Union  Bank, 

LiveipooL  (Lamited.) 

No.  2  Accoont  Loan  required  £1500. 
Security. 
1  B.  of  L.  500  i  barrels  currants  ex  Malta^  value  £1100 
1        „        580  cases  „         ex       „         „  798 

£1898. 
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Thus  showing  a  margin  of  300Z.  odd.     The  bank  agreed  to  make         Rm. 
the  advance^  and  on  the  same  date  the  ordinary  form  of  hypothe-  To^JgHEND. 

cation  note  was  signed  by  the  prisoner,  as  required  by  the  bank        

previous  to  their  making  the  advance :  ^^ 

Liyerpool,  15th  Oct.  1883.        Banker  and 
To  the  Liyerpool  Union  Bank  Limited.  customei'     - 

(6<L  Btamp.]  Trustee  of  pro- 

la  consideration  of  your  advancing  the  snm  of  fifteen  hundred  pounds,  say  1500/.  ceeds  of  goods. 
(repayable  on  demand)  we  hereby  undertake  to  hold  in  tmst  for  you  the  under- 
specified  produce  (now  warehoased  as  at  foot  in  onr  name  and  to  our  sole  order,  and 
subject  to  no  charges  except  warehonse  rent  thereon — and  to  hand  to  yon  the 
proceeds,  as  and  when  receiyed,  to  the  amount  of  the  advance,  holding  ourselyes 
responsible  for  any  deficiency.  We  further  undertake,  on  request,  to  transfer  the 
produce  to  you,  or  as  you  shall  direct,  in  which  event  it  is  agreed  that  you  shall  have 
absolute  power  of  sale. 

The  property  is  insured  against  all  fire  risks  in  the  Manchester  Fire  Insurance 
Company,  and  we  undertake  to  keep  it  fully  covered,  to  hold  the  policy  on  your 
account,  and,  in  the  event  of  loss,  to  collect  the  insurance  money,  and  to  pay  the 
same  to  you  as  and  when  received. 

The  produce  is  not  sold,  and  we  expect  to  receive  the  proceeds  within  about 
from  this  date. 

Bbogkbank,  Townbhbmd,  and  Co. 

And  in  the  schedule  attached  was  a  description  of  the  produce 
referred  to — ^its  present  and  estimated  value  after  deducting  eJl 
charges — and  the  name  and  number  of  the  warehouse  and  the 
name  of  the  warehouse  keeper. 

On  receipt  of  this  undertaking  the  bank  made  the  advance  in 
the  ordinary  way  by  honouring  the  cheque  of  their  customer. 
At  that  moment  the  prisoner  was  not  in  a  position  to  hand  over 
the  bills  of  lading;  the  goods  belonged  to  a  firm  of  foreign 
merchants^  importers  of  such  goods^  and  the  advance  was  made 
to  enable  the  prisoner's  firm^  as  representing  the  foreign 
merchants^  to  take  up  the  bills  of  lading  out  of  the  hands  of 
some  other  persons  who  had  made  advances  on  the  goods.  This 
advance  having  been  made^  the  bills  of  lading  were  obtained^ 
and,  after  being  indorsed,  brought  to  the  bank  on  tho  15th  day 
of  October,  who  then  became  the  owners  of  them  to  the  amount 
of  their  advance. 

On  the  17th  day  of  October  the  goods  had  arrived,  and  the 
prisoner  on  that  day  came  to  the  bank  in  order  to  obtain  their 
consent  to  his  obtaining  delivery  of  the  goods,  and  the  bills  of 
lading  were  then  handed  to  him  for  that  purpose,  and  a  receipt 
for  them  taken  from  him  in  the  following  terms  : 

Liverpool,  17th  Oct.  1883. 
Received  from  the  Liverpool  Union  Bank  Limited  the  undermentioned  documents, 
viz.: 

B.  of  lading  500  |  brls  Currants,  ex  Malta, 
„  580    c.p.         „  ex    „ 

Bbogkbank,  Towhbhbnd,  and  Oo. 

On  the  24th  day  of  October,  1883,  another  application  was 
made  by  the  prisoner  to  the  bank,  in  a  form  similar  to  that  of 
the  15th  day  of  October,  for  a  further  loan  of  2400Z.  on  the 
security  of  bills  of  lading  represeuting  a  total  of  3174Z.  On  the 
same  day  prisoner  signed  the  letter  of  hypothecation  (exactly 
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Rkg.        similar  in  its  terms  to  that  of  the  15th  day  of  October),  the  money, 
TowNBHBND    ^®  ^^   ^^^  formcF  case,  was  advanced  by  honouring  prisoner's 

*   cheque,  and  the  biUs  of  lading,  indorsed  by  the  several  consignees, 

1884.        were  brought  to  the  bank  as  the  others  had  been. 

Banked  and       ^^®  following  day  the  .Trinidad,  the  ship  in  which  the  goods, 

customer  —  forming  the  subject  of  the  second  advance,  were  shipped,  arrived. 

Trustee  of  pTO'  and  prisoner  then  came  to  the  bank  and  requested  delivery  of  the 

ceeds  of  goods.  jjjj|g  ^f  lading  in  order  that  he  might  obtain  possession  of  the 

produce,  and  these   were  handed  to  him  on    the  26th  day   of 

October,  the  bank  receiving  from  him  a  receipt  for  them  in  similar 

terms  to  the  former  one.     Nothing  having  been  paid  on  account  of 

these  transactions  by  the  81st  day  of  October,  the  bank  then 

required  prisoner  to  let  them  know  how  matters  stood,  and,  as  the 

result  of  this,  prisoner,  at  the  beginning  of  February,  1884,  handed 

to  the  bank  a  statement  which  practically  purported  to  show  that 

the  whole  of  the  goods  included  in  the  hypothecation  notes  of  the 

15th  and  24th  days  of  October  were  entirely  unsold. 

On  the  17th  day  of  March,  1884,  a  sum  of  120Z.  was  paid  into 
the  bank  as  against  the  advance  of  the  15th  day  of  October, 
and  on  the  5th  day  of  April  another  sum  of  71Z.  9^.  IcZ.,  as 
against  the  same  loan;  on  the  21st  day  of  March  a  payment  of 
1002.,  as  against  the  loan  of  the  24th  day  of  October ;  on  the 
8th  day  of  April  a  further  sum  of  75Z.,  against  the  same  loan, 
and  on  the  9th  day  of  April  another  sum  of  99Z.  0».  8d.  also 
against  the  same  loan  of  the  24th  day  of  October ;  but,  in  fact, 
these  sums  of  money  were  not  the  proceeds  of  the  produce 
included  in  the  bills  of  lading,  but  simply  payments  made  by 
the  prisoner  in  order  to  lead  the  bank  officials  to  believe  that  he 
.  was  making  only  a  slow  and  gradual  realisation  of  the  goods, 
and  that  the  property  was  in  fact  unsold.  The  bank  finally 
demanded  to  know  how  they  stood,  and  matters  went  on  until 
the  17th  day  of  April,  when  prisoner  called  at  the  bank,  and 
voluntarily  produced  to  the  manager  a  document  which  pur- 
ported to  be  an  account  of  his  transactions  with  the  bank,  and 
the  condition  of  the  account  with  reference  to  those  advances. 
This  account  showed  on  the  face  of  it  a  deficiency  of 
7041 Z.  4^.  10^.,  and  that  the  goods  on  which  the  advances  of 
the  15th  and  24th  days  of  October  had  been  made  had  been 
''all  sold  and  proceeds  wrongly  applied.''  The  contention  on 
the  part  of  the  prosecution  was  that  prisoner  having  in  the 
ordinary  course  of  business,  on  the  15th  and  24th  days  of 
October,  made  over  to  the  bank  certain  goods  which  were  then 
coming  to  his  hands  for  the  purpose  of  realisation  and  sale,  by 
way  of  security  for  the  advances  then  made,  the  bank  would 
have  been  entitled  at  that  stage,  if  they  had  chosen,  to  say  ''  we 
will  look  after  the  goods  ourselves,''  and  that  when  the  bills  of 
ding  were  handed  over  to  him  on  the  17th  and  26th  days  of 
ctober,  he  became  a  trustee  of  the  proceeds  of  the  goods  for 
e  bank,  and  that  his  failure  to  hand  them  over  to  the  bank 
nstituted  an  offence  under  the  80th  section  of  the  Larceny  Act. 
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0.  BiMsell,  Q.O.  {McOonnell  and  Ptchford  with  him),  having        R«^ 
stated  the  case  for  the  prosecution,  added  that  he  believed  there  towmshehdw 

wonld  be  no  dispute  as  to  the  facts,  and  the  only  question  they       

had  to  deal  with  was  whether  they  established  a  criminal  offence.        188^ 

There  were  several  statutes  which  dealt  with  what  were  the    b^j^  and 

proper  provisions  to  be  observed  with  regard  to  bills  of  sale,  and   customer  — 

the  suggestion  which  he  understood  would  be  made  on  the  part  Trustee  of  pro- 

of  the  prisoner  was,  that  under  the  Bills  of  Sale  Acts   this  ^^  ^-^  ^^*- 

hypothecation  note  was  a  bill  of  sale,  and  that  these  statutes 

required  it  to  be  in  a  particular  form,  in  which  it  was  not,  and 

also  required  it  to  be  registered,  which  it  was  not — ^that  it  was, 

therefore,  not  valid,  and  under  the  Bills  of  Sale  Act  of  1882  it  was 

wholly  void.     He  agreed  that  they  were  not  in  the  statutory  form 

and  were  not  registered.     Therefore,  the  only  question  to  be 

raised  was  that  these  hypothecation  notes,  as  to  which  these 

formalities  as  to  form  and  registration  had  not  been  observed, 

were,  under  the  statute  of  1882,  wholly  void,  and  that,  therefore, 

there  could  be  no  liability  legally  attaching  to  the  defendant 

under  or  in  respect  to  the  transaction.     If  that  were  the  truth  of 

the  case,  it  certainly  was  a  very  alarming  proposition,  because 

there  was  no  transaction  so  common  in  mercantile  communities 

between  bankers  and  their  customers  as  this  question  of  advances. 

The  very  nature   of  the  transaction  showed  that  it  would  be 

almost  impossible  to  comply  with  the  stipulations  of  the  Act  as 

to  the  form  or  as  to  the  registration,  and  it  would  be  almost 

inconceivable  that  if  the  Legislature  had  intended  to  deal  with 

mercantile  transactions  in  the  ordinary  course  of  business  there 

should  be  no  express  reference  in  the  statutes  to  transactions  of 

this    kind — ^but    there    were    none.     By  a   recent  decision,   a 

builder's  agreement,  in  the  ordinary  form,  containing  a  clause 

that  all  building  and  other  materials  brought  by  the  builder 

upon  the  land  should  become  the  property  of  the  landowner,  was 

sought  to  be  brought  within  the  Act,  but  the  Court  declined 

{Reeves  v.  Ba/rhw,  11  Q.  B.  610).    The  first  statute  (that  of 

1854)  sect.   7,  contained  a  definition  of  bills  of  sale,  and  that 

included  transfers,  declarations  of  trust  without  transfer,  &c., 

but  did  not  include  transfers  of  goods  in  the  ordinary  course  of 

business  of  any  trade  or  calling,  or  bills  of  sale  of  goods  in 

foreign  parts  or  at  sea,  &c.      In  the  case  of  Me  Slee ;  Ex  parte 

North  Western  Bank  (15  Eq.  69),  a  wool  broker  had  given  a 

similar  hypothecation  note  to  this  one  to  the  bank  for  advances 

on  wool,  and  then  Sir  J.  Bacon,  C.J.,  in  Bankruptcy,  said :  ''  I 

do  not  think  the  Bills  of  Sale  Act  applies  to  the  case  at  aU. 

There  is,  in. the  seventh  clause,  a  plain  and  careful  exposition  of 

what  may  be  called  the  mercantile  transaction  of  advances  and 

pledge,  but  even  if  that  were  not  so,  the  Bills  of  Sales  Act 

relates  to  totally  different  transactions,  makes  different  rights, 

imposes  different  duties,  and  it  would  be  a  perversion  of  the 

words,  as  it  would  be  a  total  departure  from  the  meaning,  to  say 

that  such  a  transaction  of  advance  and  hypothecation  amounted 
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Bflo.       to  a  bill  of  sale.     The    mode   in   which   the  advances    were 
^'  made  was   in   the   ordinary  course  of   trade^  the   engagements 

'  entered  into  by  the  bankrupt  were   complete,   and  the    goods 

1884.  from  that  time  were  charged  with  the  loan  of,  and  became  the 
Ba  Ta^  d  W^V^^^l  ^^  ^^  bankers.''  In  a  later  case  of  Ex  parte  Conning  ; 
customer  —  ^^  SteeU  (16  Eq.  416),  a  letter  of  hypothecation  containing  an 
Trustee  of  pro-  agreement  to  execute  a  bill  of  sale,  was  held  to  require  registra- 
ceeds  of  goods,  j. j^j^ .  ^ut  the  case  of  jSb  paHe  North-Westem  Bank  was  (the 
Court  observed)  as  distinctly  different  as  any  case  could  be. 
There  the  transaction  was  an  ordinary  mercantile  one,  but  ^his 
was  not.  The  definition  of  a  bill  of  sale  given  in  the  Act  of 
1878  was  the  same  as  that  in  the  Act  of  1854,  except  that  there 
were  added  the  words  "inventories  of  goods  with  receipt  thereto 
attached,  or  receipts  for  purchase  moneys  of  goods,''  and  "  also  any 
agreement,  whether  intended  or  not,  to  be  followed  by  the  execution 
of  any  other  instrument,  by  which  a  right  in  equity  to  any  personal 
chattels,  or  to  any  charge  or  security  therein  shall  be  confined. 
The  Act  of  1882  did  not  vary  the  meaning  of  bills  of  sale  ; 
and  taking  into  consideration  sects.  3  and  4,  and  sects.  8  and  9, 
the  question  was  whether  or  not  this  document  was  a  bill  of  sale 
at  all,  for  if  so,  it  was  absolutely  void.  Treating  the  hypotheca- 
tion note  as  making  the  giver  of  it  a  trustee  for  the  bank  would 
make  it  a  declaration  of  trust  without  transfer.  But  here  there 
was  a  transfer  by  delivering  of  the  bills  of  lading  indorsed — a 
transfer  not  of  an  equitable  but  of  a  legal  right.  It  was  not 
enough  to  make  out  that  the  hypothecation  note  was  within  the 
enacting  part  of  the  definition,  if  it  came  within  the  exception  as 
being  a  transfer  of  goods  in  the  ordinary  course  of  business  as 
above.  Here  there  was  an  express  undertaking  to  hand  over  the 
proceeds  to  the  bank,  which  constituted  the  defendant  a  trustee 
of  those  proceeds  within  sect.  80  of  the  Larceny  Act. 

Oully,  Q.O.  {Walton  with  him),  on  behalf  of  the  prisoner,  sub- 
mitted that  sect.  80  of  the  Larceny  Act  was  intended  to  meet 
the  case  of  a  trustee  in  the  conveyancing  sense  of  the  word  where 
there  was  an  instrument  in  writing  creating  the  trust,  such  as  a 
deed  or  will,  and  making  a  person  administer  the  trust  fund  for 
the  benefit  of  another,  and  did  not  apply  to  the  case  of  a  com- 
mercial duty  arising  between  two  commercial  men,  one  having  to 
account  to  the  other.  This  sufficiently  appeared  by  a  reference 
to  the  cases  dealt  with  in  the  earlier  sections  of  the  Larceny  Act. 
It  was  necessary  that  the  trust  should  be  not  an  implied  or  con- 
structive one,  but  an  express  trust,  and  this,  he  submitted,  was 
not  one.  It  was  simply  an  agreement  creating  a  duty  which  it 
might  be  wrong  to  break  ;  but  was  a  case  in  which  he  submitted 
there  was  only  ground  for  an  action  to  recover  the  money 
received.  He  further  submitted  that  the  section  of  the  Bills  of 
Sale  Acts,  which  excepted  from  their  operation  "  bills  of  sale  of 
goods  in  foreign  parts,  or  at  sea,"  did  not  apply  to  the  case  of  a 
document  which  was  a  declaration  of  trust  without  transfer  of 
goods,  and  of  proceeds  which  were  contemplated  to  be  dealt  with 
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after  the  vessel  had  come  to  the  shore  and  landed  the  goods.        Rbo. 
The  proceeds  were  not  to  come  into  existence,  except  on  land.   ^     "iman) 

That  being  so,  it  was  necessary  to  register  the  document  as  a  bill        

of  sale,  and  in  this  case  that  had  not  been  done.  1884. 

Day,  J.  said  he  would  leave  the  question  of  fact  to  the  jury,    d^J^Z"   ^ 
and  decide  the  question  of  law  in  favour  of  the  prosecution.    He   customer  — 
was  strongly  of  opinion  that  the  prisoner's  conduct  came  within  Trustee  of  pro- 
the  operation  of  the  Larceny  Act,  and  that  no  protection  was  ^***  ^f  ^^^* 
afforded  him  by  the  Bills  of  Sale  Acts.     The  evidence  showed 
that  he  was  a  trustee  under  an  instrument  in  writing,  and  there- 
fore he  came  within  the  meaning  of  the  Larceny  Act.     It  was  an 
express  trust  which  needed  no  explanation  :  The  prisoner  was  to 
hold  and  sell  the  goods  and  hand  over  the  proceeds.     It  was  a 
declaration  of  trust  without  transfer,  and  as  such  was  a  bill  of 
sale  within  the  Act ;  but  it  was  within  the  exception  in  the  Act  as 
to  goods  at  sea,  and  therefore  the  objection  under  the  Bills  of 
Sale  Acts   did   not  apply.      Therefore,   as  the  prisoner  was   a 
trustee,  it  would  be  for  the  jury  to  say  whether  or  not  he  con- 
verted the  property  to  his  own  use. 

Evidence  having  been  given  as  to  the  execution  of  the  hypothe- 
cation note  and  the  making  of  the  advance  by  the  bank ;  that  it 
was  the  ordinary  course  of  business  for  such  advances  to  be 
made  by  banks  to  their  customers  on  similar  hypothecation  of 
goods ;  of  the  date  of  arrival  of  the  vessel  in  which  the  goods 
pledged  were  shipped;  and  of  the  Attomey-Generars  fiat  sanc- 
tioning the  prosecution,  the  jury  returned  a  verdict  of  guilty. 

Oully,  Q.C,  on  behalf  of  the  prisoner,  asked  his  Lordship  to 
reserve  a  case  on  the  question  raised  for  the  Court  for  the  Con- 
sideration of  Crown  Cases,  which  his  Lordship  expressed  his 
willingness  to  do,  though  he  had  a  strong  opinion  on  the  points, 
as  it  was  a  case  of  great  importance ;  bat  he  would  defer  passing 
sentence  in  order  that  the  prisoner's  advisers  might  consider 
whether  or  not  they  would  press  for  a  case,  and  in  the  end  they 
did  not  do  so. 

His  Lordship,  in  passing  sentence,  said  the  prisoner  had  been 
convicted  of  misdemeanour  under  the  80th  section  of  the  Larceny 
Act  for  fraudulently  appropriating  funds  of  which  he  was  the 
trustee.  The  facts  of  the  case  were  novel  and  peculiar.  It 
appeared  that,  in  accordance  with  the  custom  of  the  trade  in 
Liverpool,  prisoner  obtained  moneys  from  the  bank  upon  what 
had  been  termed  a  hypothecation  note — that  was,  by  declaring 
himself  the  trustee  of  those  goods.  He  afterwards  handed  over, 
in  accordance  with  the  ordinary  custom  of  trade,  the  bills  of 
lading,  and  subsequently,  on  the  arrival  of  the  ship  in  port,  the 
bills  of  lading  were  returned  to  him  to  enable  him  to  deal  with 
the  goods.  He  dealt  with  the  goods,  and  did  not  pay  over  the 
principal  of  the  debt  or  the  interest  which  he  owed  to  the  bank. 
That  was  one  out  of  a  great  many  transactions  of  a  similar  nature 
which  the  prisoner  had  with  the  bank,  and  the  charge  against 
him  was  that  in  two  instances  he  failed  to  hand  over  the  pro- 
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Rbo.        ceeds  of  sales  of   hypothecated  goods.      That  was^   said    his 
V-  Lordship^  as  far  as  he  knew^  the  first  instance  of  conviction 

'  under  the  Larceny  Act  under  similar  circamstances^  or  under 

1884.  circumstances  at  all  approaching  those  of  that  case.  Prisoner's 
^^^7Z  J  counsel  had  contended  that  he  was  not  a  trustee  within  the 
customer  —  meaning  of  the  Act^  bnt  his  Lordship  remarked  that  he  had  held 
Trustee  of  wo*  On  the  trial  that  he  was  a  trustee^  and  was  therefore  liable^  sup- 
ceeds  of  gooi  s.  posing  the  jury  found  him  guilty  of  having  fraudulently  misappro- 
priated the  goods.  A  question  put  by  the  jury  showed  that  they  did 
not  think  the  transaction  in  its  inception  was  fraudulent^  and  he  did 
not  believe  that  the  prisoner  when  he  borrowed  the  money  had 
any  design  to  defraud  the  bank^  or  that  his  intention  was  fraudu- 
lent when  he  sold  the  goods.  It  was  his  duty^  however,  when  he 
received  the  proceeds  of  those  goods,  to  have  paid  the  bank  in 
reasonable  time  the  amount  which  he  had  borrowed.  That  he 
had  failed  to  do,  and  the  jury  were  very  properly  of  opinion  that 
when  he  failed  to  do  that  he  knew  that  he  was  using  the  moneys 
of  the  bank,  and  in  that  consisted  the  gist  of  the  offence. 
Ordinarily  speaking,  when  a  person  borrowed  money  security 
was  deposited.  He  did  not  understand  commercial  transactions, 
but  the  one  in  question  seemed  to  him  loose,  and  calculated  to  lead 
to,  if  not  temptation,  the  opportunity  of  not  paying  over  moneys, 
which  was  clearly  an  offence  under  the  Larceny  Act.  The  con- 
tention of  Mr.  Gully  that  this  was  a  bill  of  sale  transaction  was 
wrong  in  law,  as  at  the  time  the  goods  were  hypothecated  they 
were  at  sea,  and  therefore,  being  at  sea,  the  instrument  of 
hypothecation  was  not  a  bill  of  sale  within  the  meaning  of  the 
Act.  He  had  been  willing  to  reserve  that  point  for  the  Court  for 
Consideration  of  Crown  Cases  Reserved,  but  now  understood  that 
the  prisoner  did  not  wish  to  persevere  in  the  course  to  appeal  to 
that  court.  He  entertained  no  doubt  that  his  judgment  was  right  on 
that  point  so  far  as  it  was  hostile  to  Mr.  Gully's  arguments,  and  it 
now  only  remained  for  him  to  pass  sentence.  He  was  sorry  to 
see  a  man  like  the  prisoner,  who  must  have  had  an  excellent 
character,  placed  in  the  position  in  which  he  stood.  He  had 
calmly  considered  all  the  circumstances,  and  although  the 
amount  of  which  the  bank  had  been  defrauded  was  a  large  one, 
they  did  not  press  for  an  exemplary  punishment.  He  was  glad 
that  was  so,  and  therefore  sentenced  the  prisoner  to  six  months' 
imprisonment,  without  hard  labour. 

Solicitors  for   the   prosecution,   Bateaan,   Bright,  and  Warr, 
Liverpool. 

Sohcitors  for  the  prisoner,  Fletcher^  Stone,  and  Hull,  Liver- 
pool. 
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Saturday,  Jwne  28,  1884. 

(Before  Geovb,  Hawkins,  Stephen,  Watkin  Williams,  and 

Mathew,  JJ.) 

Reg.  v.  Cathebinb  Jones  (a) 

Obtaining  goods  by  false  pretences — Necessity  for  proof  tha:t  the 
goods  were  delivered  on  the  faith  of  the  false  pretence. 

On  an  indictment  for  obtaining  goods  by  false  pretences,  the  false 
pretence  charged  amd  proved  being  that  the  prisoner  was  daughter 
of  a  lady  of  the  same  name,  residing  at  a  certain  place,  there 
being  no  evidence  that  the  goods  were  not  delivered  to  th^  prisoner 
before  her  name  and  address  were  asked  for. 

Held,  thai  there  was  no  sufficient  evidence  to  sustain  the  indictment, 
it  being  essential  on  a  prosecution  for  obtaining  goods  by  false 
pretences  to  prove  that  the  goods  were  delivered  on  the  faith  of 
the  false  pretethce  charged. 

CASE    reserved    by  the    Chairman    of   the   Carnarvonshire 
Sessions. 
The  case  stated : 

The  prisoner  was  tried  at  the  quarter  sessions  for  the  county  of 
Denbigh,  holden  on  the  12th  day  of  April,  1884,  upon  an  indict- 
ment of  which  the  following  is  a  copy  : 

Connty  of  Denbigh  to  wit — The  jurors  for  our  Lady  the  Queen  upon  their  oath 
present  that  Catherine  Ellen  Jones,  on  the  twenty-third  day  of  NoTember,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-three,  unlawfully,  knowingly, 
and  designedly  did  falsely  pretend  to  one  Catherine  Mary  Williams  (shop  assistant  to 
one  William  Simon  Willisims)  that  she,  the  said  Catherine  Ellen  Jones,  was  Miss 
Jones,  Cefn  Sheroam,  Carnarvonshire,  and  that  she,  the  said  Catherine  Ellen  Jones, 
wanted  to  have  a  dolman,  a  jacket,  a  cape,  and  a  pair  of  gloves,  to  show^to  her  the  said 
Catherine  Ellen  Jones's  mother,  by  means  of  which  false  pretences  the  said  Catherine 
EUen  Jones  then  unlawfully  did  obtain  from'  the  said  Catherine  Mary  Williams,  one 
dolman,  one  jacket,  and  one  fur  cape  and  one  pair  of  gloves,  of  the  goods  and 
chattels  of  the  said  William  Simon  Williams,  with  intent  to  defraud,  whereas  in 
truth  and  in  fact  the  said  Catherine  Ellen  Jones  was  not  Miss  Jones,  Cefn  Shercam, 
Carnarvonshire,  and  whereas  in  fact  and  in  truth  the  said  Catherine  Ellen  Jones  did 
not  want  a  dolman,  a  jacket,  a  cape,  and  a  pair  of  gloves  to  show  to  her  the  said 
Catherine  Ellen  Jones's  mother,  as  she  the  said  Catherine  EUen  Jones,  did  then  so 
falsely  pretend  to  the  said  Catherine  Mary  Williams,  and  the  said  Catherine  Ellen 
Jones  at  the  time  she  so  falsely  pretended  as  aforesaid  well  knew  the  said  pretences 
to  be  false. 

The  following  was  the  evidence  : — 
Catherine  Mary  Williams  sworn  : 

Live  at  London  House,  Llanrwst.    On  the  23rd  day  of  November  last  was  assistant 
(a)  Reported  by  W.  F.  Fimlisof,  Esq.,  Barrister-at-Law. 
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Rbo.  to  Mr.  WiUiams.    Prisoner  came  to  onr  shop.    I  attended  her.    She  asked  me  for  a 

V,  jacket,  a  far  cape,  and  a  dohnan.      She  went   downstairs  and  asked  for  a  pair  of 

J0NB8.  gloves.    I  pnt  these  things  into  a  parceL    She  said  her  name  was  Miss  Jones,  Gefn 

Shercam,  Oarnaryon.    She  said  she  would  retam  the  goods  on  the  following  Tuesday. 

1884.  She  said  she  wanted  to  show  them  to  her  mother.    I  made  an  entry  in  the  book — the 

approbation  book.     She  saw  me  writing  it. 

False  pretences       n  .      j 

—  Necessity       Oross-exammed : 

for  proof  of       This  was  the  only  entry  I  wrote  on  that  day.     There  were  eloTen  assistants  in  the 
fahe  pretences,  ahop.     No  one  was  in  the  room  except  Mrs.  Williams.    Prisoner  only  mentioned  a 
jacket  and  a  cape  at  first,  and  then  asked  for  the  dolman.    Am  sure  I  served  her  with 
the  cape.    I  identify  jacket  and  dolman  (produced).     Am  not  sure  of  the  cape. 

WilKam  Simon  Williams  sworn : 

Keep  shop  at  Llanrwst.  Last  witness  is  an  assistant.  These  articles  (jacket  and 
dolman  produced)  are  my  property,  Cannot  swear  to  the  cape.  We  have  some  like 
it.  Wrote  to  Miss  Jones.  The  envelope  (produced)  is  in  the  handwriting  of  my 
clerk.  The  envelope  was  returned  addressed  to  me  with  twopence  to  pay;  Miss 
Jones,  Oefn  Sheroam,  Talybont,  vid  Conway,  is  on  the  envelope.  I  read  a  letter,  and 
in  consequence  took  out  a  warrant  to  apprehend  prisoner. 

Cross-examined : 

Made  a  charge  once  against  a  person  for  stealing  goods.  Saw  a  letter  stamped  going 
to  the  post. 

Jane  Jones  sworn : 

Live  at  Cefn  Shercam,  Carnarvonshire.    Do  not  know  prisoner.    Never  told  her  to 

f)  to  London  House,  Lanrwst    Never  ordered  goods.    Remember  getting  that  letter, 
sent  it  back.    A  girl  wrote  for  me. 

Cross-examined  : 

My  place  is  known  as  Plas  Llychan  or  Cefn  Llychan. 

Thomas  Hammond  sworn  : 

Am  superintendent  of  police  at  Llanrwst.  Went  to  prisoner's  house  Tanyfron, 
Eglwysfach,  Denbighshire.  Found  her  in  the  kitchen.  Told  her  I  had  a  warrant  to 
apprehend  her  for  obtaining  goods  from  London  House,  Llanrwst,  by  false  pretences. 
She  said,  "  I  was  not  there."  I  cautioned  her  and  said  I  would  search  the  house. 
Told  her  to  sit  down  as  I  expected  another  constable.  She  went  upstairs.  I  followed 
her.  She  went  to  a  box  and  took  the  articles  (now  produced;  out  of  it,  and  handed, 
them  to  me  and  said  *'  these  are  them."  There  was  a  warrant  issued  before  this  one. ' 
I  heard  the  evidence  of  Catherine  Mary  Williams. 

Cross-examined  : 

Had  no  search  warrant.    Saw  prisoner's  mother.    She  was  ill. 

The  prisoner's  statement  on  the  deposition  was  put  in  and  read^ 
as  follows  : 

I  did  not  give  the  name  of^Miriam  Jones,  but  I  gave  my  own  name»  Miss  Jones.  I 
said  the  same  thing  to  Mrs.  Williams  at  the  shop  door.  I  do  not  know  the  people  or 
the  place  at  Cefn  Sheroam. 

CkTBEBUXE  ElLBN  JoNEB. 

At  the  close  of  the  case  for  the  prosecution^  counsel  for  the 
prisoner  objected  that  there  was  no  evidence  to  go  to  the  jury 
that  any  of  the  goods  charged  were  obtained  from  Catherine 
Mary  Williams  by  means  of  the  pretences  alleged  in  the  indict- 
ment^ or  any  of  them. 

I  declined  to  withdraw  the  case  from  the  jury  because  I  thought 
that  on  the  whole  there  was  evidence  to  go  to  them  that  the 
prisoner  obtained  the  jacket  and  dolman  from  Catherine  Mary 
Williams  by  means  of  one  of  the  false  pretences  alleged  in  the 
indictmentj  namely,  that  she  was   Miss   Jones,  Cefn   Shercam, 
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Carnar7onsliire    (the   prisoner    really   living  at  Eglwysfach   in        Rao. 
Denbighsliire)  and  also  that  there  was  evidence  of  an  intent  to       j  ^' 

defraud^  namely^  a  false  address  given^  the  goods  not  returned  as        J ' 

promised^  and  a  denial  to  the  police  superintendent  that  she  had        1884. 
been  at  London  House^  Llanrwst^  when  she  was  first  charged  by  „  .       . 

1^™'        .  -  Necesiity 

The  jury  found  the  prisoner  guilty,  and  she  was  sentenced  to  for  proof  of 
one  month's  imprisonment,  subject  to  the  conviction  being  ^"'**  pretence, 
sustained  by  this  court,  and  admitted  to  bail  in  the  meantime. 

The  opinion  of  the  court  for  the  consideration  of  Crown  Cases 
Reserved  is  requested  whether  there  was  any  evidence  which 
ought  to  have  been  left  to  the  jury  that  any  of  the  goods  men- 
tioned in  the  indictment  were  obtained  from  Catherine  Mary 
Williams  by  means  of  the  pretences  alleged  therein. 

If  the  court  should  be  of  opinion  that  there  was  any  such 
evidence  for  the  jury,  conviction  is  to  stand ;  if  of  a  contrary 
opinion,  to  be  quashed. 

B.  T.  Grippith-Boscawen,  Chairman. 

No  counsel  appeared  for  the  prosecution. 

Malcolm  Douglas  for  the  prisoner. — There  was  no  evidence  that 
the  goods  were  delivered  to  the  prisoner  on  the  faith  of  her  being 
the  daughter  of  the  lady  named.  For  anything  that  appears,  the 
goods  may  have  been  delivered  to  her  on  the  faith  of  her  appear- 
ance and  address,  or  on  the  faith  of  some  other  statement. 
[Gbovb,  J. — She  got  the  goods  under  the  pretence  that  they 
would  be  submitted  to  her  mother.]  That  is  not  the  pretence 
charged,  nor  would  it  have  been  a  false  pretence  of  an  existing 
fact.  [Mathew,  J. — Was  there  any  evidence  that  the  prosecutors 
knew  Miss  Jones  of  Cefn?]  None;  and  therefore  there  was 
nothing  to  show  that  the  goods  being  for  her  would  have  been 
any  inducement  to  entrust  her  with  them.  [Mathew,  J. — There 
is  no  evidence  that  the  goods  were  not  delivered  before  the 
address  was  asked  for.]  There  is  not.  [Mathew,  J. — ^They  may 
have  been  handed  to  her  before  she  gave  the  address.]  That 
is  so. 

Grove,  J. — ^We  think  the  evidence  in  this  cas6  was  insufficient. 
It  must  always  appear  on  an  indictment  for  obtaining  goods  by 
false  pretences,  that  the  prosecutor  parted  with  the  goods  upon 
the  faith  of  the  false  pretence  alleged,  and  here  that  does  not 
appear,  for  there  is  no  evidence  that  the  prosecutors  had  not 
parted  with  their  goods  before  the  prisoner  was  asked  her  name 
and  address.  And  there  is  nothing  to  show  that  they  would  not 
equally  have  sent  the  goods,  which  were  only  to  be  sent  on 
approval,  whoever  had  ordered  them. 

Hawkins,  J.  concurred.  There  was,  he  said,  no  evidence  to 
show  that  the  goods  were  parted  with  on  the  false  pretence 
alleged, 

Stephen,  J.  concurred.  The  case,  he  said,  cannot  be  dis- 
tinguished from  one  of  merely  giving  a  wrong  address,  which 
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Kbo.        may  be  a  falsehood^  but  not  a  false  pretence  on  which  the  goods 
JoNM       were  obtained. 

'  Mathew,  J. — The  evidence  in  such  a  case  mast  be  snch  as 

1884.       clearly  to  show  that  the  goods  were  parted  with  on  the  false 

Fahe~i       pr©tence  allege^;  here  there  was  no  such  evidence.     It  is  not 

—  mcessity  onough  to  show  that  a  false  address  was  given  if  it  does  not 

for  proof  of  appear  that  the  goods  were  parted  with  on  the  faith  of  it.     There 

false  pretence,  ^^g   j^^   evidence   here   that  the  goods  were  obtained  by  the 

prisoner  on  the  faith   that  she  was  the  daughter  of   the  lady 

named. 

Watkin  Williams,  J.  concurred. 

Conviction  accordingly  set  aside. 


CKOWN  CASES   RESERVED. 

Satwrday,   June  28. 

(Before  Grove,  Hawkins,  Stephen,  Watkin  Wiluams, 

and  Mathew,  JJ.) 

Reg.  v.  Ritson.  (a) 

Receiving  goods  hnowinj  them  to  have  been  stolen — Evidence — 
Account  given  by  the  prisoner — Evidence  to  negative  it. 

On  an  indictment  for  receiving  goods  knowing  them  to  have  been 
stolen  J  the  prisoner's  ax^count  being  that  he  had  purchased  them 
of  a  tradesman  in  the  same  town,  other  circumstances  in  the  case 
tending  to  negative  it,  though  the  tradesman  wa^  not  called  for 
the  prosecution : 

Held,  thai  it  was  not  necessary  to  call  him  on  the  part  of  the 
prosecution,  there  being  other  circumstances  in  the  case  from 
which  the  jury  migh^  fairly  infer  the  falsehood  of  the  prisoner's 
story, 

(^ASE  reserved  by  the  Recorder  of  Hastings,  which  stated  as 
y     follows:— 

Alfred  Miller  and  Charles  Ritson  were  tried  before  me  at  the 
General  Quarter  Sessions  of  the  Peace  for  the  Borough  of 
Hastings,  holden  on  the  18th  day  of  April,  1884,  on  an  indict- 
ment which  charged  Miller  with  stealing  a  piece  of  leather  of 

(a)  Reported  by  W.  F.  Finlabom,  Esq.,  Barrister-at-Law. 


del 


Evidence. 
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the  value  of  8«.  6<2.j  the  property  of  his  master^  and  Bitson  with        Ribq. 
receiving  the  said  leather  knowing  it  to  have  been  stolen.  ^  *^' 

The  prisoner  Miller  pleaded  gndty^  and  was  called  as  a  witness        ' 

for  the  prosecntion.  1884. 

The  evidence,  so  far  as  it  is  material  to  the  point  reserved,  was      r»~~^- 
as  follows:—  ,^o/«»  good^ 

George  Henry  Ash  said : 

I  am  manAger  to  Mr.  Bostockf  the  proaeontor,  who  oarrieB  on  bnsinoBS  as  a  boot- 
maker at  27,  Norman-road.  The  prisoner  Miller  was  an  errand  boy  in  the  shop  for 
close  on  two  years.  I  identify  the  two  pieces  of  leather  produced  by  their  being 
marked  on  the  edge  with  a  pencil  and  on  the  back  with  a  blunt  awl.  I  marked  them 
myself.  Harold  Jenner  was  present.  It  was  then  all  in  one  piece.  The  value  would 
be  5s,  when  whole.  It  is  sole  leather.  I  marked  it  on  Thursday,  the  2l8t  day  of 
February.  I  put  it  back  when  I  had  marked  it  to  where  I  took  it  from,  viz.,  the 
leather  shop^the  back  part — ^amongst  other  jneces,  I  went  to  the  prisoner  Ritson's 
shop  on  the  28rd.,  that  would  be  the  Saturday  following  Love,  the  detective,  went 
with  me.  An  apprentice  and  the  prisoner  Ritson  were  there.  Love  said,  "  I  want  to 
see  your  stock  of  sole  leather.*'  He  (the  prisoner  Ritson)  said,  *' There  it  is" 
(pointing  to  the  back  part  of  the  shop).  We  looked  at  it  and  found  nothing  there. 
Love  then  said,  ^  I  must  search.*'  Ritson  said,  **  have  you  a  warrant  ?**  Love  said, 
**  No,  I  don't  require  one.*'  Love  then  said,  '*  YHiat  have  you  got  in  that  box  ?  ** 
Ritson  said,  **  There  .are  a  few  odd  pieces  in  that.**  We  asked  for  the  key.  Ritson 
went  to  his  house  and  fetched  it.  He  then  unlocked  the  box.  The  pieces  of  leather 
produced  were  found  in  the  box  amongst  other  pieces.  I  took  one  and  said,  *^  That's 
the  piece  I  want."  Ritson  said,  ''  I  buy  my  leather  of  Mr.  Reeves."  I  said,  '  You 
did  not  buy  that  there."  I  then  said  I  should  give  him  in  charge  for  receiving  stolen 
property. 

On  cross-examination  the  witness  said  : 

Working  shoemakers  have  leather  given  out  to  them  to  cut  from,  they  keeping  the 
cuttings  as  perquisites.  When  my  master  gives  out  leather  for  a  particular  job  it 
would  be  stamped.  The  soles  and  heels  would  be  cut  out  of  difiPerent  pieces.  Miller, 
the  prisoner's  father,  works  for  us ;  he  would  be  allowed  to  sell  the  cuttings.  My  own 
knowledge  of  the  value  of  leather  is  not  great.  I  said  before  the  magistrates  the 
value  was  B«.  6d.  Ritson  took  the  leather  out  of  the  box  himself.  I  know  there  is 
such  a  person  as  Reeves.  I  know  the  pieces  of  leather  by  the  marks  upon  them  (the 
witness  here  pointed  out  the  marks).  I  put  marks  on  one  of  the  pieces  after  leaving 
Ritson's  shop.  This  was  to  distinguish  it  from  the  other  pieces.  I  marked  the 
leather  on  the  21st.  I  said  the  22nd  before  the  magistrates  *,  that  was  my  mistake. 
I  only  took  away  one  piece  of  leather  from  Ritson's  the  first  timo.  I  thought  that 
would  be  sufBcient.  Afterwards  I  went  back  and  got  the  other  piece.  I  took  back 
the  piece  I  had  taken  away  the  first  time  and  fitted  the  two  pieces  together. 

On  re-examination  witness  said  : 

When  in  one  piece  it  would  be  worth  5«. ;  when  out  in  two,  Ss,  6d 

Harold  Jenner,  the  cutter  employed  by  Bostock,  was  then  called 
to  corroborate  the  marking  of  the  leather.     He  said : 

I  identify  the  leather  by  two  pencil  marks  [points  them  out]  and  the  mark  on  the 
back  made  with  an  awl.  I  was  present  when  the  marks  were  put  on ;  we  were  in  the 
back  part  of  the  shop.  It  was  then  in  one  piece.  It  would  be  worth  from  Ss,  6d. 
to  is.  > 

On  cross-examination : 

There  would  be  very  little  difference  m  the  value  when  cut  in  two.  This  sort 
of  leather  is  sold  by  weight.  It  was  two  strokes  with  a  pencil  that  were  put  on 
the  edge. 

Od  re-examination  witness  said : 

I  also  recognise  the  leather  by  the  mark  made^with  the  blunt  awL 

James  Love^  the  detective^  gave  evidence  as  to  going  with  the 
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Hbo.        witness  Ash  to  Bitson's  shop  and   finding  the  leather  in  the 

o  -^         locked  box.     Witness  then  continued : 
R1T8ON. 

.  When  I  said  he  would  be  charged  with  receiving  the  leather  knowing  it  to  have 

1884.  heen  stolen,  he  said,  ''  I  bny  my  leather  of  Mr.  Reeves."     I  said,  '*  Yon  did  not  buy 

'.         this  of  Mr.  Reeves."    He  said,  "Yes,  I  did."    There  is  snch  a  person  aa  Reeves;    I 

Receiving       ^^ow  him. 
stolen    aoods—  -      .»  -.  .-i 

Evidence,  On  cross-exammation  witness  said  : 

I  saw  Ash  mark  this  piece  of  leather  after  it  was  found  in  the  box  [pointing  to 
some  marks].     He  made  a  cross  on  one  side  and  pencil  lines  on  the  other. 

Alfred  Miller  (the  prisoner  who  had  pleaded  guilty  to  stealing 
the  leather)  was  then  called.     He  said : 

I  live  with  my  father  Benjamin  Miller.  I  have  known  Ritson  about  five  years. 
Have  taken  him  pieces  of  leather  about  once  a  week  for  the  last  twelve  months.  It 
was  Mr.  Bostock's  leather.  I  took  him  the  pieces  produced.  It  was  then  in  one 
piece.  It  was  on  Friday.  He  gave  me  4d  for  it.  I  saw  Ritson  last  night.  He 
asked  me  not  to  let  out  anything  more.  His  brother  gave  me  2d.  The  prisoner 
Ritson  was  there  at  the  time.  He  sent  no  message  by  me  to  my  father.  I  took  the 
leather  from  the  cutting  room.  I  recognise  the  piece  of  leather  by  having  drawn  a 
cross  upon  it  with  the  back  of  a  knife  at  Bostock's  shop. 

Counsel  for  the  prisoner  submitted  that^  as  the  prisoner  had 
given  the  name  of  a  real  well-known  person^  viz.,  Mr.  Beeves^  as 
the  person  from  whom  he  had  bought  the  leather^  it  was  incum- 
bent on  the  prosecution  to  call  Reeves  to  contradict  this  state- 
ment>  and^  as  Beeves  was  not  called,  there  was  no  case  to  go  to 
the  jury^  and  that  I  was  bound  to  direct  an  acquittal  on  the 
authority  of  Beg.  v.  Groivhurst  (1  0.  &  K.  370). 

I  declined  to  do  so^  but  said  I  would^  on  the  authority  of  that 
case^  reserve  the  point  if  counsel  wished  it.  And  I  then  directed 
the  jury  that  it  was  not  necessary,  as  a  matter  of  law,  to  call 
Beeves ;  and  that,  if  they  were  satisfied,  without  his  evidence, 
beyond  all  reasonable  doubt,  as  to  the  identity  of  the  leather, 
which  was  the  only  point  on  which  Beeves's  evidence  could  be 
important,  and  that  the  account  which  the  prisoner  gave  of  how 
he  became  possessed  of  it  was  false,  they  were  at  liberty  to  find  a 
verdict  of  guilty. 

The  jury  found  the  prisoner  guilty,  and  I  respited  judgment. 

If  the  court  should  be  of  opinion  that  my  direction  was  right 
in  law,  the  verdict  is  to  stand.  If  not,  then  the  conviction  is  to 
be  quashed. 

BoBT.  Ht.  Huest,  Becorder  of  Hastings. 

No  counsel  appeared  for  the  prosecution. 

Oill  for  the  prisoner. — ^Where  the  prisoner  gives  an  account, 
which  is  not  in  itself  unreasonable,  as  to  how  he  became  pos- 
sessed of  the  stolen  articles,  it  is  for  the  prosecution  to  ofiVr 
evidence  to  falsify  it:  {Reg.  v.  Orowhurst  {ubi  sup.)  The 
account  given  by  the  prisoner  in  this  case  was  quite  reasonable, 
and  Beeves  ought  to  have  been  called  for  the  prosecution. 
[Hawkins,  J. — Then,  do  you  say  that  whenever  the  prisoner  says 
he  had  the  goods  from  C.  D.,  the  latter  must  be  called  for  the 
prosecution  ?]     It  is  submitted  that  when  the  account  given  is 
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reasonable^  and  the  person  vouched  is  accessible^  so  that  it  is        Kita. 
reasonable  to  call  him^  he  ought  to  be  called  to  make  out  the      ^nwy 

case  for  the  prosecution.     [Hawkins,  J. — Here  there  was  other        \ 

evidence  in  the  case ;  the  piece  of  leather  worth  5«.,  purchased        1884. 
of  a  boy  for  6d.,  and  kept  locked  up  in  a  box.      Stephen,  J. — It     h^^^j^q 
must  be  a  question,  in  each  case^  under  the  particular  circum-  stolen  goods- 
stances  of  the  case,  whether  it  is  necessary  to  call  the  third  party     Evu&nce. 
vouched  by  the  prisoner.] 

Gbove,  J. — It  is  clear  there  was  sufficient  evidence  in  this  case 
without  calling  the  tradesman  mentioned  by  the  prisoner.  To 
hold  otherwise  would  be  to  hold  that  in  every  case,  however 
strong  the  circumstances  might  be  against  the  prisoner,  if  he 
said  he  had  received  the  goods  from  a  third  party,  that  party 
must  be  called ;  but  that  cannot  be  laid  down  as  necessary. 

The  other  Judges  concurred. 

Conviction  accordingly  affirmed. 


CROWN  CASES  RESERVED. 
(Before  Gbove,  Hawkins,  Stephen,  Williams,  and  Mathew,  J  J.) 

Reg.  v.  Annie  Johnson,  (a) 

Ahduction  of  child — 24  8f  25  VicL  c.  100,  s.  56 — Evidence. 

The  prisoner,  being  indicted  under  the  24  ^  25  Vict.  c.  100,  s.  56, 
for  that  she  did  feloniously  and  unlawfully,  by  fraud,  detain  a 
child,  wader  the  age  of  fourteen,  with  intent  to  deprive  the 
mother  of  the  possession  of  her — the  evidence  being  that  the  child 
had  been  in  the  service  of  the  prisoner,  and  was  missing  and 
could  not  be  discovered  ;  and  that  she  gave  different  accounts  of 
what  had  become  of  the  child,  but  implying  thai  the  prisoner  had 
given  her  up  to  som^e  third  persons  ;  and  there  being  no  evidence 
that  the  child  was  still  in  her  actual  custody,  nor,  indeed,  any 
evidence  where  she  was  : 

Held,  that,  upon  the  prin4siple  of  Jones  v.  Dowle  (9  M.  &>  W.  19), 
the  prisoner  was  rightly  convicted  ;  because,  whether  her  stories 
were  all  utterly  false,  and  the  child  was  secreted  by  herself,  or 
whether  they  were  so  far  true,  and  the  child  was  in  the  actual 

(a)  Reported  by  W,  F.  FnoJLfloir,  Eeq.,  Barrister-at-Law. 
VOL.  XV.  II 
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^^'  custody  of  some  third  parties,   to  tchom  she   had  wrongfully 
JoHNBon.         delivered  her,  it  was  equally  true  thai  she  unlawfully  detained 
the  child  by  fraud. 

1884. 

AidHnhn  of  /^-A^SB  stated  by  the  Recorder  of  London. 
ckUd.        vy 

At  the  May  Session  of  the  Central  Criminal  Court  Annie 
Johnson  was  tried  before  me  on  an  indictment  containing  fiye 
counts  framed  under  sect.  56  of  the  24  k  25  Vict.  c.  100. 

The  fourth  count  of  the  indictment  (on  which  the  prisoner  was 
convicted)  charged  that  she  did  on  the  8th  day  of  March^  1884, 
feloniously  and  unlawfully  by  fraud  detain  one  Elizabeth 
Heamden,  a  child  under  the  age  of  fourteen  years,  viz.,  of  the 
age  of  ten  years,  with  intent  thereby  then  to  deprive  one  Caroline 
Hearnden,  the  mother  of  the  said  Elizabeth  Heamden,  of  the  pos- 
session of  her  the  said  Elizabeth  Heamden. 

The  first  count  charged  that  she  did  on  the  20th  day  of 
December,  1883,  by  force,  lead  and  take  away  the  said  child  with 
the  like  intent.  The  second  count  charged  that  she  did  on 
the  same  day,  by  fraud,  lead  and  take  away  the  said  child 
with  the  like  intent.  The  third  count  charged  that  she  did,  on 
the  8  th  day  of  March,  1884,  by  force,  detain  the  said  child  with 
the  like  intent,  and  the  fifth  count  charged  that  she  did  on  the 
1st  day  of  March,  1884,  by  fraud,  decoy  and  entice  away  the  said 
child  with  the  like  intent. 

A  copy  of  the  evidence  is  attached  hereto,  and  forms  part  of 
this  case. 

The  prisoner's  counsel  objected  that  upon  the  facts  there  was 
no  evidence  of  the  taking  away,  decoying,  or  enticing  away  of  the 
child  or  of  the  detainer  of  the  child  either  by  force  or  fraud* 

I  overruled  the  objection  to  the  second  and  fourth  counts,  and 
left  the  case  to  the  jury  on  those  counts,  and  they  found  the 
prisoner  guilty  on  the  fourth  count. 

I  reserved  judgment,  and  admitted  the  prisoner  to  bail,  until 
this  case  shall  have  been  decided  by  the  Court  for  Crown  Cases 
Eeserved. 

The  question  for  the  court  is,  whether  there  was  any  evidence 
to  be  left  to  the  jury  of  the  commission  by  the  prisoner  of  the 
offence  charged  in  the  fourth  count  of  the  indictment. 

If  this  question  is  answered  in  the  negative  the  conviction  is 
to  be  quashed,  otherwise  to  be  affirmed. 

Thomas  Chaicbsbs,  Becorder. 

The  evidence  was  as  follows  : 

The  mother  of  the  child  stated  that  she  Uved  at  Blandring 
Farm,  near  Folkestone,  and  that  the  child  was  ten  years  old  in 
last  October : 

A  little  before  OhristmM  I  sent  her,  in  oouBeqnence  of  something  a  Mrs.  Msrsh  had 
said  to  her,  to  Miss  Johnson  (the  prisoner).    I  did  not  know  her.    I  had  heard  of  her . 
through  Mrs.  Marsh.    The  prisoner  same  to  my  honse  on  the  8th  day  of  March  and 
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wanted  me  to  pat  the  child  away,  saying  that  she  was  a  tiresome,  dirty  girl,  and  I  Rbq. 

told  her  to  send  her  home  again.    She  asked  me  for  a  sheet  of  paper  and  wrote  v. 

something  on  it.    I  did  not  know  what  it  was.    I  cannot  read  or  write.    She  asked      Joiksox. 

me  to  make  a  cross  to  it.    She  did  not  read  it  over  to  me  nor  tell  me  what  it  was.    I  

made  a  cross  to  it  and  she  took  it  away  with  her.    She  told  me  I  might  he  sare  the  1S84. 

girl  was  all  right.    On  the  following  morning  (Sanday,  the  9th  day  of  March)  I  saw 

her  again<  I  went  to  her  house  in  Boayerie-street,  Folkestone.  She  said,  "Tour  little   Abduction  of 

girl  is  gone  to  London  with  a  niece  of  mine."    She  did  not  say  what  part  of  London.  chUd. 

nor  what  for.    I  told  her  I  must  have  her  home  again.    She  said  she  would  try  and 

get  her  home  again.    She  sent  me  word  on  Wednesday  to  say  that  the  girl  was 

getting  on  all  right    Ahout  a  fortnight  afterwards  I  sent  to  the  prisoner's  house  and 

asked  her  to  give  me  a  direction  to  wire  to  the  child.    She  said  she  could  not;  she 

did  not  know  where  she  was.     I  told  her  I  was  determined  I  would  have  the  child. 

She  said  a  Sister  had  taken  her  away.    She  did  not  say  what  Sister,  nor  where  she 

came  from.    I  said  I  was  determined  I  would  know  where  she  was.    She  said  I  could 

not.    She  placed  her  hands  qn  my  knees  and  said  if  I  made  any  disturbance  I  should 

noTcr  see  her  again.    She  wanted  me  to  go  to  London  with  her.    She  wanted  me  to 

meet  her  at  eight  o'clock  next  morning  at  the  Black  Bull,  at  Folkestone.    I  went 

there,  but  she  was  not  there.     I  then  gave  information  to  the  police.    I  have  never 

seen  my  child  since.    I  have  no  notion  where  she  is. 

In  croBS-ezamination  she  said  that  a  lady  had  applied  to  her  to 
pat  one  of  her  girls  into  a  home ;  bat  she  denied  that  the  prisoner 
had  ever  mentioned  a  home  to  her. 

Mrs.  Marshy  the  woman  referred  to^  stated  that  the  prisoner 
had  applied  to  her  to  get  her  a  girl  to  help  her  in  the  house- 
work^ and  at  Christmas  she  had  taken  the  child  in  question  to 
her ;  that  a  fortnight  afterwards  she  went  to  the  prisoner's  house 
and  saw  the  girl^  who  seemed  to  be  in  health  and  strength  and  clean^ 
and  from  time  to  time  she  said  she  had  seen  the  prisoner^  who 
told  her  that  the  girl  got  on  very  well.  The  day  the  prisoner 
went  to  see  the  mother  the  witness  saw  the  prisoner^  who  said  to 
her  that  she  was  going  to  keep  the  little  girl  becaase  her  mother 
was  a  poor  woman^  and  that  she  had  come  up  to  see  what  sort  of 
people  they  were.  The  witness  said  to  her,  "  f  he  girl  won't  be 
able  to  do  your  work  in  the  season.''  She  said,  ''  Mo ;  I  am 
going  to  get  a  bigger  one  to  help  her." 

On  Wednesday,  the  12th,  the  witness  called  on  the  prisoner, 
who  told  her  the  child  was  gone  to  London  with  her  niece  ''  to 
do  for"  an  old  lady,  adding  that  she  got  on  very  well,  and 
witness  was  to  tell  the  child's  mother.  Witness  knew  of  no 
niece  and  at  that  time  there  was  no  servant  in  the  hoase. 

On  the  29th  day  of  March  the  saperintendent  of  police  served 
a  summons  on  the  prisoner,  who  was  crying  and  very  excited, 
and  said,  "What  can  I  dof"  Witness  said,  "The  best  thing 
you  can  do  is  to  produce  the  child."  She  said,  "  I  cannot  do 
that ;  Sister  Mary  came  here  and  took  her  away,  but  I  don't 
know  where  to."  She  said,  "Her  mother  signed  a  paper  for 
her  to  go  away  for  two  years."  The  witness  stated  that  every 
inquiry  had  been  made  with  the  view  of  finding  the  child,  not 
only  in  Folkestone  bat  in  London,  and  all  over  the  country,  and 
in  particular  at  a  number  of  convents,  but  no  trace  of  her  could 
be  found.  He  heard  that  the  prisoner  had  gone  to  the  Home  of 
the  Good  Shepherd  at  Finchley. 

A  police  sergeant  stated  that  on  the  27th  day  of  March  the 
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prisoner  came  to  him  at  ten  o'clock  at  night  and  told  him  she 
had  jnst  retomed  from  London  and  had  been  to  the  Home  at 
Finchley.  Asked  where  the  child  was^  she  said  she  did  not 
know.  She  said  a  Sister  Mary  in  Folkestone  had  taken  her 
away.  She  said  the  mother  had  given  her  consent  to  that  upon 
a  piece  of  paper^  and  had  put  her  cross  to  it.  The  witness  told 
her  the  mother  said  she  did  not  know  what  was  on  the  paper. 
She  said  the  words  were^  '^  I  wish  my  daughter  to  go  away  to  a 
home  for  two  years.''  Witness  asked  her  whether  she  knew  the 
address  of  Sister  Mary.  She  said,  '^  No ;"  that  the  girl  had 
made  the  acquaintance  of  Sister  Mary  oat  of  the  window  of  the 
hoQse^  bat  she  gave  no  particulars  about  ''  Sister  Mary/'  and  no 
such  person  could  be  heard  of. 

To  another  witness  the  prisoner  had  said  that  the  girl  had 
"  gone  away  with  Sister  Mary  to  a  Home — St.  Joseph's,"  not 
saying  where  the  home  was,  and  there  was  no  such  home  at 
Folkestone. 

A  police  sergeant  at  Scotland  Yard  said  that  about  the  end  of 
March  the  prisoner  came  there  and  said  she  had  made  an  appoint- 
ment with  the  mother  of  a  little  girl  who  had  been  in  her  service  to 
come  to  London,  but  the  mother  had  disappointed  her ;  and  she 
said  that  the  girl  had  been  handed  over  by  her,  by  the  consent  of 
the  mother,  to  a  '^  Sister  of  Mercy,"  but  she  could  not  give  her 
name  and  address,  and  said  she  was  going  to  a  home  at  Finchley, 
where  a  niece  of  hers  had  been,  to  make  inquiries  about  the  girl. 
She  declined  to  give  any  description  of  the  girl,  and  said  she  was 
going  back  to  Folkestone  to  consult  with  the  mother. 

A  niece  of  the  prisoner's  who  had  once  lived  with  her — ^up  to 
September,  1882 — but  had  then  gone  to  a  home  in  Finchley,  the 
*'  Good  Shepherd,"  where  she  was  until  September,  1883,  when 
she  went  back  to  her  aunt's,  the  prisoner's,  until  Christmas,  1883, 
when  she  went  away.  Said  she  had  never  seen  the  little  girl,  and 
her  aunt  had  no  other  niece. 

A  letter  from  the  prisoner  to  her  niece  was  put  in,  written 
while  she  was  in  prison  awaiting  her  trial,  in  which  she  wrote 
thus  of  what  she  called  *'  her  trouble :" 


A  Sister  of  Meroy  got  to  know  my  servant  in  my  absence,  and  she  would  go  with 
her  for  two  years  to  a  home.  I  did  all  I  conld  to  stop  her,  bat  she  would  go.  I  said 
I  would  go  and  ask  her  mother,  who  gave  her  consent,  and  the  girl  went  The  Sister 
has  not  been  found  as  yet.   I  went  to  Finchley  to  find  her,  but  she  was  not  there. 

A  Sister  at  a  home  in  Folkestone  stated  that  she  had  occasion 
in  October  last  to  go  to  the  prisoner's  house  about  a  servant,  and 
on  several  occasions  she  had  conversed  with  her;  on  the  last 
occasion  the  witness  went  to  see  her  at  the  request  of  a  Sister 
Mary,  from  a  home  in  Soho ;  but  she  had  never  seen  the  girl  in 
question  nor  heard  of  her,  and  her  home  was  not  for  removing 
girls. 

The  Superior  of  St.  Joseph's  Home,  at  Folkestone,  was  called 
to  prove  tnat  she  knew  nothing  about  the  girl.    A  young  woman 
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known  as  Sister  Mary  at  the  home  in  Soho^  stated  that  about  a        Rbo. 
year  ago  she  had  got  the  prisoner  a  servant  girl,  who  was  after-     johkboit 

wards  removed,  but  she  had  only  seen  the  prisoner  once^  on  that         * 

occasion,  and  knew  nothing  of  the  ^irl  in  question.  1884. 

On  this  occasion  the  prisoner  was   convicted^   and  the   case   lyT^  ^r 
was  reserved  as  to  whether  there  was  evidence  to  sustain  the       chiU 
charge. 

Dickens  for  the  prisoner. — There  was  no  evidence  to  sustain 
the  charge.  The  verdict  was  taken  on  the  fourth  county  and 
that  alleges  that  the  prisoner  ''  unlawfully  and  by  fraud  detained 
the  child.''  There  is  no  evidence  that  she  detained  the  child, 
for  there  was  no  evidence  that  she  had  possession  of  her  when 
the  charge  was  made ;  and,  therefore,  there  is  no  evidence  that 
she  detained  her  "by  fraud."  Taking  her  story  to  be  utterly 
untrue,  what  evidence  is  there  that  she  detained  the  child  by 
fraud  f  And,  if  it  be  true,  then  the  child  is  in  the  possession  or 
custody  of  other  persons.  [Hawkins,  J. — Even  so,  she  having 
delivered  the  child  over  unlawfully  and  against  the  will  of  the 
mother^  she  may  be  deemed  unlawfully  to  detain  the  child,  on 
the  principle  of  Janes  v.  Dowle  (9  M.  &  W.  19),  where  it  was 
held  that,  if  the  defendant  had  unlawfully,  after  demand, 
delivered  over  goods  to  a  third  party,  he  was,  nevertheless, 
guilty  of  unlawfully  detaining.]  That  might  make  her  liable 
for  unlawfully  detaining  the  child,  but  not  for  uulawfuUy 
detaining  her  by  fraud.  What  evidence  was  there  of  fraud? 
[Hawkins,  J. — The  different  accounts  she  gave  to  the  mother, 
some  of  which  must  have  been  untrue;  and  then  she  got  the 
mother  to  sign  a  paper  containing  a  supposed  consent,  which 
she  must  have  known  the  mother  could  not  read^  and  which  she 
did  not  read  to  her  nor  tell  her  the  contents  of,  but  which  she 
afterwards  said  contained  a  consent  to  part  with  the  child.  There 
is  enough  evidence  of  fraud.] 

G-BOVB,  J.  took  the  same  view.  The  defence  set  up  was  that 
the  child  had  got  into  the  possession  of  somebody  else,  but  that^ 
if  trne^  was  by  the  fault  of  the  prisoner^  who  had  told  falsehoods 
about  it;  and,  if  she  fraudulently  detained  the  child  from  the 
mother  by  placing  the  child  in  the  custody  of  someone  else^ 
the  child,  for  this  purpose,  would  still  be  in  her  own  custody^ 
and  she  would  be  deemed  unlawfully  and  fraudulently  to  detain 
her. 

Stbphin^  J. — If  the  prisoner,  having  got  the  child,  kept  her 
with  the  intention  of  handing  her  over  to  someone  else^  and  did 
so  against  the  will  of  the  parent^  that  is  a  detention ;  and^  as  she 
did  it  by  means  of  falsehoods^  the  detention  was  fraudulent. 

Williams^  J.  also  agreed,  observing  that  he  should  have 
drawn  the  same  inferences,  and  given  the  same  verdict^  as  the 
jury  had  done. 

Mathiw,  J.  also  concurred. 

Conviction  accordingly  upheld. 
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HIGH  COURT  OF  JUSTICE.— QUEEN'S  BENCH 

DIVISION. 

May  26^  27^  and  June  26. 

(Before  Hawkins  and  Shith^  JJ.) 

Jenks  and  others  (apps.)  v.  Tubpin  and  another  (rasps.)  {a) 

Common  gaming-house  —  Unlawful  gaming  —  Baccarat  —  Pro- 
prietary  club — Provrietor — Oommittee — Players — 33  Hen.  8, 
c.  9—8  ^  9  Vid.  c. ^109— 17  ^18  Vict.  c.  88,  s.  4. 

By  33  Hen.  8,  c.  9,  s.  11,  ''No  mximner  of  person  or  persons 
....  shall  for  his  or  their  gain,  lucre,  or  living,  keep,  have, 
hold,  occupy,  exercise,  or  maintain  any  common  house,  alley,  or 
place  of  bowling,  coiting,  cloysh-cayls,  half-bowl,  tennis,  dicing 
table,  or  carding,  or  any  other  manner  of  game  prohibited  by 
any  statute  heretofore  made,  or  any  other  unlawful  new  game 
now  invented  or  made,  or  any  other  new  unlawful  game  here- 
after to  be  invented,  found,  had,  or  made,  upon  pain  to  forfeit. 

By  8^9  Vict.  c.  109,  s.  1,  so  much  of  the  above  Act,  ''whereby 
any  ga/me  of  mere  skill,  such  as  bowling,  coyting,  cloysh-cayls, 
half-bowl,  tennis,  or  the  like  is  declared  an  unlawful  game,''  is 
repealed;  and  by  sect.  2,  "iii  default  of  other  evidence  proving 
any  house  or  plaice  to  be  a  common  gaming-house,  it  shall  be 
sufficient  in  support  of  the  allegation  .  ...  to  prove  that  such 
house  or  place  is  kept  or  used  for  playing  therein  at  any 
unlawful  game,  and  thai  a  bank  is  kept  there  by  one  or  m^>re  of 
the  players  egechisively  of  the  others  ;  or  that  the  chances  of  any 
game  played  therein  are  not  alike  favourable  to  all  the  players, 
including  among  the  players  the  banker  or  other  person  by  whom 
the  game  is  mano/ged,  or  against  whom  the  other  players  stake, 
play,  or  bet ;  and  every  siieh  house  or  pla/^  shall  be  deemed  a 
common  gaming-house,  such  as  is  contrary  to  law,  and  for- 
bidden to  be  kept  by  38  Hen.  8,  c.  9." 

By  17  8f  18  Vict.  c.  38,  s.  4,  "Any  person  being  the  owner  or 
occupier,  or  having  the  use  of  any  house,  room,  or  place,  who 
shall  open,  keep,  or  use  the  sams  for  the  purpose  of  unlawful 
gaming  being  carried  on  therein,  and  any  person  who,  being  the 
owner  or  occupier  of  any  house  or  room,  shall  knowingly  a/nd 
wilfully  permit  the  same  to  be  opened,  kept,  or  used  by  any  other 
person  for  the  puipose  aforesaid,  and  any  person  having  the 

(d)  Reported  by  J.  SmiH,  Esq.,  BaniBter-aULaw. 


GEIHINAL  LAW  OABES.  487 

care  or  management  of,  or  in  any  manner  assisting  in  condiicting    Jb>jk8  and 
the  business  of  any  house,  room,  or  place,  opened,  kept,  or  used       ^thebs 
for  the  purpose  aforesaid,  and  any  person  who  shall  adva/nce   Turpih  aitd 
or  furnish  m^oney  for   the    purpose  of  gaming  with  persons     anothrb. 
frequenting  such  house,  room,  or  pUice,  may,  on  summary  con-        ^^ 
vidion  thereof  before  any  two  justices  of  the  peace,  be  adjudged        -l.J 
by  such  justices  to  forfeit  and  pay  such  'penalty,  not  exceeding  five      Unkaoful 
hv^red  pounds,  as  to  such  justices  shall  seem  fit,  ^c."  ^"Z7cSr 

Ins  F,  proprietary  club  was,  by  its  rules,  to  consist  of  500 
members ;  its  internal  arrangements  were  to  be  managed  by  a 
committee  of  twelve  of  them,  with  whom  also  rested  the  election 
of  members  ;  hazard  wae  not  to  be  played,  nor  dice  used  in  the 
club-house  ;  the  points  at  whist  were  not  to  exceed  \l. ;  and  the 
committee  had  power  to  make  such  bye-laws  and  regulations  as 
might  appear  necessary  for  the  good  order  and  regulation  of  the 
dub.  The  proprietor  was  remunerated  by  the  entrance  fees 
and  annual  subscriptions  of  members  and  card  money,  tlie 
kitchen  being  carried  on  at  a  loss,  and  the  wines  and  cigars 
being  sold  at  almost  cost  price.  There  was  habitually  played  in 
the  clvb,  for  from  eight  to  thirteen  hours  nightly,  the  gams  of 
baccarat,  a  ga/me  of  chance  played  with  cards,  at  which  sums  of 
money  from  25Z.  to  lOOOZ.  were  lost  every  twenty  minutes,  by 
reason  whereof  the  proprietor  became  possessed  of  m^ney 
compared  with  which  the  sums  received  for  the  entrance  fees 
and  subscriptions  were  insignificant.  The  proprietor  of  the 
club,  four  members  of  the  committee,  and  three  players  of 
baccarat  in  the  house,  having  been  convicted  by  a  magistrate  of 
an  offence  against  17  ^  18  Vict.  c.  88,  s.  4 : 

Held,  on  case  stated,  that  the  gams  of  ba/icarat,  being  a  game  of 
cards  other  than  a  gams  ofmsre  skill,  was  an  **  unlawful  game" 
within  the  mea/ning  of  33  Hen.  8,  c.  9,  s.  11,  and  8^9  Vict. 
e.  109,  8.  1,  and  the  club  a  common  gaming-house  within  the 
meaning  of  8  ^  9  Vict.  c.  109,  s.  2  ;  and  that,  therefore,  the 
proprietor  was,  on  the  fasts  stated,  rightly  convicted  under 
17  ^  18  Vist.  c.  88,  s.  4,  of  "  being  the  occupier  of,  and  opening, 
keeping,  or  using,' '  and  the  committee »msn  of  "  having  the 
cofre  and  management  of  and  assisting  in  conducting  the  business 
of^*  the  club  **for  the  purpose  of  umXawful  gaming  being  carried 
on  therein  ;  "  but  that  the  players  were  wrongly  convicted  umder 
the  said  section,  inasmuch  as  the  mere  membership  of  and 
playing  in  the  club  did  iwt  amount  to  "  assisting  in  conducting 
the  business  "  of  it  within  the  meaning  of  the  section. 

THIS  was  a  case  stated  under  the  provisions  of  20  &  21  Vict. 
c.  43,  and  42  &  43  Vict.  c.  49^  and  the  Rules  of  Coart 
made  in  parsnance  of  88  &  39  Vict.  c.  77,  the  appellants  being 
Morris  Jenks,  Sir  Charles  Gnnningham,  Lewis  David  Franklin, 
John  G.  Wilkinson,  Francis  Phillips,  Arthur  Fitch,  Sussex 
Nesbit,  and  Frederick  Charles  Hayes,  and  the  respondents 
Newman  Tnrpin,  inspector  of   police,  and   Sir   James  Taylor 
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J™"^«>  iDgham^  chief  magistrate  of  the  police  courts  of  the  metropolis. 

^^"■*  The  case  was  as  follows  : 

TuBPiiTAirD       The  appellants  were  duly  summoned  before  the  respondent^ 

▲xoTHKR.  Sir  James  Ingham^  chief  magistrate  of  the  police  courts  of  the 

issT  metropolis,  sitting  at  Bow-street  Police-conrfc,  on  the  7th  day  of 

^    — '.  Febmary,  1884,  for  having  on  the  Ist  day  of  December,  1888,  at 

Unlawful  7,   Park-place,   St.   James's-street,  in  the  Metropolitan  Police 

^pHum  Mk  I^is^'rict,  each  committed  oflTences  against  sect.  4  of  17  &  18  Vict, 

c.  38,  which  is  as  follows  : 

Any  person  being  the  owner  or  occupier,  or  having  the  nse  of  any  honae,  room,  or 
place,  who  shall  open,  keep,  or  nse  the  same  for  the  purpose  of  nnlawful  gaming 
being  carried  on  therein,  and  any  person  who  being  the  owner  or  oooupbr  of  any 
honse  or  room  shall  knowingly  and  wilfully  permit  the  same  to  be  opened,  kept,  or 
used  by  any  other  person  for  the  purpose  aforesaid,  and  any  person  having  the 
care  or  management  of  or  in  any  manner  assisting  in  conducting  the  business  of  any 
house,  room,  or  place,  opened,  kept»  or  used  for  the  purpose  aforesaid,  and  any 
person  who  shall  advance  or  furnish  money  for  the  purpose  of  gaming  with  persons 
frequenting  such  house,  room,  or  place,  may,  on  summary  conviction  thereof  before 
any  two  justices  of  the  peace,  be  adjudged  by  such  justices  to  forfeit  and  pay  such 
penalty  not  exceeding  600/.  as  to  such  justices  shall  seem  fit^  and  may  be  further 
adjudged  by  such  justices  to  pay  such  costs  attending  such  conviction  as  to  them 
shall  seem  reasonable,  and  on  the  nonpayment  of  such  penalty  and  costs,  or  in  the 
first  instance,  if  to  the  said  justices  it  shall  seem  fit,  may  be  committed  to  the 
common  gaol  or  house  of  correction,  with  or  without  hard  labour,  for  any  time  not 
exceeding  twelve  calendar  months. 

The  appellants  had  each  a  right  to  claim  to  be  tried  by  a  jury 
according  to  sect.  17  of  42  &  43  Vict.  c.  49,  and  the  respondent, 
Sir  James  Ingham,  hereinafter  called  the  magistrate,  informed 
them  of  their  right,  and  asked  whether  they  desired  to  be  tried 
by  a  jury.  Their  counsel  and  solicitor  waived  that  right,  and 
stated  that  they  would  submit  to  the  magistrate's  summary 
jurisdiction.  It  was  further  agreed  that  the  cases  of  all  the 
appellants  should  be  heard  and  determined  on  the  same  evidence, 
each  being  allowed  to  make  their  defence  either  personally  or  by 
counsel  or  solicitor.  There  were  similar  summonses  against  all 
the  defendants  for  committing  the  same  offence  on  the  28th  and 
29th  days  of  November,  1883,  and  although  the  evidence  of 
those  offences  was  identical  with  that  of  the  offence  on  the 
1st  day  of  December,  on  which  the  magistrate  adjudicated,  only 
one  penalty  for  one  offence  was  adjudged  on  conviction. 

It  was  proved  that  Jenks  was  the  proprietor  of  the  Park  Club, 
and  occupier  of  the  house,  7,  Park-place,  St.  Jameses-street.  It 
was  proved  that  John  C.  Wilkinson^  Sir  Charles  Cunningham, 
Lewis  David  Franklin,  and  Francis  Phillips  were  members  of  the 
committee  of  management  of  the  said  club,  and  that  Arthur 
Fitch,  Sussex  Nesbit,  and  Frederick  Charles  Hayes  were  players 
of  baccarat  in  the  said  house  on  the  said  1st  day  of  December, 
.  1883.  The  powers  of  the  committee  are  set  out  in  the  rules  of 
the  club  (a),  and  letters  of  the  secretary  showed  that  the  com- 
mittee had  given  orders  that  between  certain  days  baccarat 
should  not  be  played  by  any  members  of  the  card-room;  that 

(a)  These  rules  are,  bo  far  as  material,  set  out  in  the  judgments  delirered  hy  the 
Court. 
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sabseqaently  the  committee  had  resolved  to  allow  the  said  game  Jwkb  and 

of  baccarat  to  be  resumed  by  members  in  the  card-room ;  and  <«^"""* 

that  finally  on  the  18th  day  of  Jannary^  1884^  at  a  full  meeting  of  Tubpin  aud 

the  committee^  a  resolution  was  unanimously  passed  suspending  AMOTHifiH. 

the   game  of    baccarat  until    after  the   31st   day  of  January  ^^^ 

following.  — '. 

The  general  facts  are  contained  in  the  notes  of  evidence,  which,  Unlawful 
80  far  as  are  material,  are  as  follows :                                                 ^ItaiyM^ 

Inspector  Donald  Swanson  (Criminal  Investigation  Depart- 
ment) : 

On  the  19th  day  of  Deoamber  I  went  to  the  Pftrk  Olnb,  7,  Park-plaoe,  St  JameeV 
Btreet,  accompanied  by  Inspector  Torpin.  I  saw  the  proprietor,  Mr.  Jenke,  and  BCr. 
Dalton,  the  secretary.  I  asked  Mr.  Jenks  to  tell  me  the  particulars  respecting  the 
dnb  that  I  wonld  ask  him.  I  wrote  down  in  his  presence  what  he  said,  and  sabse- 
qnently  read  it  over  to  him.  The  statement  is  as  follows :  "  Morris  Jenks  says : 
The  Park  Clab  was  opened  by  me  on  or  abont  Jnne  or  Jolyy  1882.  At  the  game  of 
baooamt  a  regolation  bank  is  the  one  taken  by  one  of  the  members  in  his  tarn  who 
chooses  to  take  it  It  mnst  not  be  less  than  501  Every  third  bank  before  2  a.m. 
is  a  regolation  bank ;  the  other  banks  are  ofiPered  at  anotion.  Each  banker  pays  1  per 
cent,  and  the  ponters  68,  each,  which  is  called  '*  card  money,"  up  to  2  a,m.  Af tor 
that  honr  6«.  an  hoar  is  charged  ap  till  5  a,m.,  when,  to  make  playing  prohibitory,  IL  an 
hour  is  charged.  The  clab  is  a  proprietary  one,  of  which  I  am  the  proprietor.  The 
profits,  if  any,  go  to  me.  The  profits  arise  from  sabscriptions  and  card  money.  The 
kitchen  has  been  a  loss,  and  wines  and  cigars  sold  at  almost  cost  price."  On  the  2 1st 
day  of  December  I  saw  him  again.  He  thea  said,  **  Members*  orwn  cheques  are  cashed 
by  my  authority,  an^  1  per  cent  is  charged  as  an  insurance  against  bad  cheques. 
I  should  not  cash  any  member*s  cheques  beyond  a  reasonable  amount  I  should  cash 
cheques  to  the  amount  of  200/.,  which  I  consider  a  reasonable  amount."  I  understood 
the  game  was  played  according  to  the  rules,  and  that  each  member  could  take  the 
bank  by  putting  his  name  down  on  the  slate. 

Inspector  Tarpin  corroborated. 

Frederick  Hatton  (night  steward  of  the  Park  Club) : 

Mr.  Jenks  is  the  only  proprietor  I  know.  There  is  a  card-room  at  the  dub. 
Baccarat  is  played  there  nightly.  It  requires  a  special  table,  with  arrangements  for 
the  banker  and  punters.  My  duties  are  in  the  card-room.  About  twelTe  gentlemen 
play  nightly,  beginning  at  4i.80  p.m.  and  ceasiDg  at  7.80  p.m. ;  commencing  again 
from  10.80  to  11  p.m.  and  continuing  till  8  o'clock  a.m.  and  up  to  8  o'clock  in  the 
morning.  There  would  be  a  fresh  bank  eyery  twenty  minutes,  if  the  bank  lost,  the 
word  **  banco  "  would  close  the  bank,  which  means  that, the  punter  declines  to  play  for 
the  amount  of  money  in  the  bank.  I  cash  the  cheques  for  Mr.  Jenks  amounting  to 
200/.  to  a  member.  I  would  cash  more  than  one  cheque  a  night  for  a  member.  The 
bank  would  not  unusually  amount  to  800/.  I  hand  oyer  all  moneys  to  the  pro- 
prietor, and  I  receive  the  money  to  cash  cheques  from  Mr.  Jenks.  When  the 
banker  has  lost  his  money  the  bank  is  ended,  but  he  can  renew  it  three  times,  paying 
nothing  for  renewals.  The  banker  has  to  put  down  ready  money  to  the  amount  of 
800/.  The  game  is  played  sometimes  with  three  packs  of  whist  cao^  so  there  wonld 
be  156  cards.  There  woald  be  about  sixteen  deals  before  the  cards  would  be  exhausted, 
which  takes  about  twenty  minutes. 

Stephen  Coleman  (one  of  the  defendants) : 

I  haye  been  in  the  habit  of  playing  baccarat  at  the  dub,  and  have  seen  banks  from 
25/.  to  300/.  I  was  present  on  the  three  nights  specified  in  the  summons,  and  the 
game  of  baccarat  was  played  on  those  nights  upon  the  average  I  have  named.  The 
game  has  been  higher.  An  open  bank  is  1000/.  and  upwards.  ^I  have  known  it  reached 
very  seldom,  poedbly  once  a  week.  I  never  saw  it  over  1000/.  The  object  of  the  game 
is  to  get  nine.  Ten  is  bacoarat.  The  skill  is  in  knowing  when  to  draw  and  when  not 
to  draw.  All  the  fairly-exeroised  skill  in  the  world  would  not  enable  you  to  draw  the 
nine  of  cards,  if  you  had  no  luck.  The  nine  beats  every  card  below  it  Baccarat  is  a 
fair  game  between  the  players.    The  ch«aoee  are  equal,  and  no  advantage  is  to  be  had 
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jBfSB  AND     €soept  from  skiU  and  Inok.  If  I  bad  funds  I  would  prefer  to  bank,  aa»  wiib  laok,  I  could 
0THBB8        win  moeh  quicker.    The  banker  has  a  aligfat  extra  chance,  becanse  he  can  draw. 

V. 

TuBPiv  AHD       In  giving  my  decision  I  expressed  my  reasons  as  follows : 
AwoTHEB.  rjijjg  Q^^  quostion  to  determine  is,  for  what  purpose  does  Mr. 

1884.        Jenks  keep  open  this  hoose.     Is  it  an  ordinary  dab,  at  which  a 

little  gambling  is  casually  introduced,  or  is  it   substantially  a 

qamdM^^Pra'  g^^^g'^ouae  J  I  think  that  question  can  be  determined  very 
prUtary  dub,  easily  upon  the  evidence.  The  profits  arising  from  the  sale  of 
wines  and  spirits  and  tobacco  are  admitted  to  be  very  trifling. 
The  profits  upon  the  supply  of  food  are  absolutely  nothing,  the 
kitchen  is  carried  on  at  a  loss.  Now,  the  subscriptions  received 
from  270  members  at  six  guineas  each  would  produce  an  annual 
income  of  1711Z.  That  sum  would  be  subject  to  very  large 
deductions  for  rent,  taxes,  the  wages  and  maintenance  of  servants, 
and  divers  other  expenses  attendant  upon  keeping  up  so  large  an 
establishment.  It  is  clear  that  as  a  club  for  social  purposes  this 
business  would  be  not  worthy  of  the  care  and  attention  which  it 
would  require.  Now«  what  is  the  case  with  respect  to  the 
gambling  r  Mr.  Jenks  receives  1  per  cent,  upon  aU  the  banks. 
He  receives  contributions  from  all  the  players.  He  receives  also 
fines  from  the  players  who  stay  on  after  certain  hours  of  the 
morning.  I  ccJctdate  that,  considering  the  number  of  games 
that  would  be  ordinarily  played  in  the  course  of  the  evening  and 
following  morning,  and  the  number  of  players,  and  the  orcUnary 
amount  of  the  banks,  that  the  profit  of  Mr.  Jenks  must  be  at  least 
from  452.  to  50Z.  nightly,  and  that  his  yearly  profits  must  be  ten, 
twelve,  or  even  many  thousands  more.  Now,  that  being  so,  no 
one  can  doubt  that  this  house  has  been  kept  and  used  for  the 
purposes  of  a  gambling-house.  Its  character  as  a  club — as  a 
social  club — is  absolutely  ancillary  to  its  business  as  a  gambling- 
house.  The  club  is  either  a  pretence  or  a  sham  altogether,  or  it 
is  merely  assistant  to  the  main  business  which  Mr.  Jenks  carries 
on,  namely,  that  of  gambling.  But  the  statute  requires  that  there 
should  not  only  be  gambling,  but  gambling  at  an  unlawful  game, 
and  the  main  question  I  have  to  consider  therefore  is,  whether 
the  game  of  baccarat  is  unlawful  or  not.  In  Bacon's  Abridgment, 
a  book  of  great  authority,  title  "  Gaming  "  (A),  I  find  this :  '^  It 
seems  that  by  the  common  law,  the  playing  at  cards,  dice,  &c., 
when  practised  innocently  and  as  a  recreation,  the  better  to  fit  a 
person  for  business,  is  not  at  all  unlawful  nor  punishable  as  any 
offence  whatever.''  The  important  points  to  mark  are  that  an 
innocent  game  is  that  which  is  played  as  a  recreation,  the  better 
to  fit  a  person  for  the  business  of  life.  That  is  the  principle  to  be 
extracted  from  that  passage  in  the  Abridgment.  Then  in  the 
5th  vol.,  title  '^ Nuisance"  (A),  this  is  stated:  ''It  is  clearly 
agreed  that  all  common  gaming-houses  are  nuisances  in  the  eye 
of  the  law,  being  detrimental  to  the  public."  I  shall  find  that 
this  game  is— apart  from  the  money  to  be  got  from  it— not  a 
game  played  for  recreation,  whereby  a  person  is  fitted  for  the 
performanoe  of  the  ordinary  duties  of  life.    I  shall  find  that  it  is 
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a  game  which  promotes  idleness  and  avaricious,  ways  of  getting    Jbrxb  and 
money,  and  that  it  unfits  persons  for  the  performance  of  their      orms 
duties  in  life.    A  man  at  this  game  of  baccarat,  as  it  has  been  turpin  avd 
played  at  the  house  of  Mr.  Jenks,  might  lose  lOOOZ.  before  dinner     anothbs. 
time,  and  between  ten  o'clock  in  the  evening,  when  gaming  is       .^^ 
renewed,  and  the  hours  of  six,  seven,  and  ei^ht  in  the  morning,        — ' 
to  which  sometimes  the  game  is  protracted,  he  might  lose  two.     Unlawful 
three,  or  even  four  thousand  pounds.     I  should  therefore  have  ^Zrietmcfub 
no  hesitation  in  saying  that  with  reference  to  the  gentlemen 
who  compose  this  club,  the  gaming  at  Mr.  Jenks'  house  has  been 
large  and  excessive,  and  that  it  comes  within  the  principle  of  law 
laid  down  by  Abbott,  C.J.  in  Rex  v.  Rogier  (1  B.  &  C.  272). 
There  is  in  the  repealed  statutes  of  Anne  and  George  II.  a  clear 
legislative  declaration,  more  than  once  repeated,  that  losing  102. 
at  a  sitting,  or  20Z.  in  twenty-four  hours,  constitutes  excessive 
gaming,  and  the  statutes  remained  in  force  down  to  the  year 
1845.    No  one,  therefore,  before  1845,  could  have  pretended  to 
say  that  there  was  any  difficulty  whatever  in  determining  what 
should  constitute  excessive  gaming.     "  Well,  but  that  statute,'^ 
it  is  said,  "  has  been  repealed.''    Now,  why  has  it  been  repealed? 
The  8  &  9  Vict,  commences  with  this  preamble,  '*  Whereas,  the 
laws  heretofore  made  in  restraint  of  unlawful  gaming  have  been 
found  of  no  avail  to  prevent  the  mischief  which  happens  there- 
from"— and  then  it  repeals  the  statute  of  Anne.     Why  does  it 
repeal  it  7    Simply  because  the  law  has  been  found  inoperative. 
But  it  does  not  repeal  the  declaration  that  gaming  to  the  amount 
of  lOL,  or  to  the  amount  of  20Z.  in  twenty-four  hours,  is  excessive 
gaming.    Now,  that  affords  a  standard  upon  which  I  can  decide 
this  case  upon  clear  and  rational  legal  grounds.    If  in  the  year 
1845  gaming  to  the  extent  of  losing  or  winning  lOZ.  at  a  sitting 
was  unlawful,  surely  at  the  present  day  there  can  be  no  doubt 
whatever  that,  where  men  lose,  as  they  must  do,  or  may  do, 
upwards  of  lOOZ. — nay,  even  of  lOOOZ. — it  must  be  deemed  to  be 
unlawful  gaming,  and  upon  that  ground  I  base  my  decision.    I 
find  that  all  these  parties  now  before  me  have  been  guilty  of 
unlawful  gaming. 

I  adjudged  the  appellant  Jenks  to  have  been  guilty  of  the 
said  offence  on  the  Ist  day  of  December,  1883  (as  occupier  or 
having  the  use  of  the  said  house)  in  keeping  and  using  the 
said  house  for  the  purpose  of  unlawful  gaming,  and  fined  him 
500Z. 

I  adjudged  the  appellants  Wilkinson,  Cunningham,  Franklin, 
and  Phillips  to  have  been  ffuilty  of  the  said  offence  as  persons 
who,  being  committee  men,  had  the  management  of  and  assisted 
in  conducting  the  business  of  the  said  house  so  kept  and  used 
for  the  purpose  of  unlawful  gaming,  and  fined  each  oi  them  500Z. 
respectively. 

I  adjudged  the  said  appellants  Fitch,  Nesbit,  and  Hayes  to 
have  been  guilty  of  the  said  offence  as  persons  who  assisted  by 
playing  in  conducting  the  business  of  the  said  house  so  kept  ana 
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Jbnks  akd    used  for  the  purpose  of  anlawfal  f^mmg,  and  fined  each  of  them 
0THKB8       iQQi  respectively. 

TuRFiif  AifD       The  appellants^   being    dissatisfied   with   these   decisions   as 
AMOTHEH.      erroneous  in  point  of  law,  required  me  to  state  and  sign  this 
IsiT        case,  under  the  statutes  and  rules  mentioned. 
— 1  The  points  of  law  submitted  are  : 

UnlawM  ] .  Ig  the  gaming,  according  to  the  facts  proved,  unlawful  f 
^pH^arydut  ^'  "^^  *^®  appellants,  other  than  Jenks,  the  proprietor  and 
occupier,  persons  who  in  law,  upon  the  facts  proved,  come  within 
the  descriptions  mentioned  in  the  Act — {.«.,  either  having  the 
management  or  assisting  in  conducting  the  business  of  the  said 
gaming-house  ? 

Bussell,  Q.C.  (with  him  Poland)  for  the  appellants. — Baccarat 
is  not  an  unlawful  game.  The  common  law  on  the  subject 
of  unlawful  gaming  is  stated  in  Bacon's  Abr.  tit.  '^Graming'^  (A) 
as  follows :  "  It  seems  that  by  the  common  law  the  playing 
at  cards,  dice,  &c.,  when  practised  innocently  and  as  a 
recreation,  the  better  to  fit  a  person  for  business,  is  not 
at  all  unlawful,  nor  punishable  as  any  offence  whatsoever.^' 
[Haweiks,  J. — Then,  if  one  person  sits  down  to  win  money, 
and  another  to  fit  *  himself  better  for  business  on  the  morrow, 
is  the  former  guilty  of  an  offence  and  the  latter  not  ?]  That 
would  be  so  ;  but  in  gaming  itself  there  is  nothing  unlaw- 
ful, the  offence  with  which  it  has  been  confounded  being  the 
keeping  of  a  common  gamine-house.  As  we  find  under  the  same 
title  in  Bac  Abr.  {ubi  sup^,  ''AJl  common  gaming-houses  are 
nuisances  in  the  eye  of  the  law,  not  only  because  they  are  great 
temptations  to  idleness,  but  also  because  they  are  apt  to  draw 
together  great  numbers  of  disorderly  persons,  which  cannot  but 
be  very  inconvenient  to  the  neighbourhood.  Also  from  the 
destructive  and  pernicious  consequences  which  must  necessarily 
attend  excessive  gaming,  both  the  courts  of  law  and  equity  have 
shown  their  abhorrence  of  it.''  This  passage  shows  now  easily 
the  conAision  between  gaming  and  keeping  a  gaming-house 
arises ;  but  its  meaning  is  not  that  excessive  gaming  is  an  offence 
at  common  law,  but  that  keeping  a  common  gaming-house  is  an 
offence,  because  excessive  gaming  is  an  evil.  [Hawkins,  J. — If 
excessive  gaming  is  an  offence,  two  men  sitting  down  to  play, 
one  being  the  possessor  of  50,0002.  and  the  other  of  5002.^ 
would  one  be  guilty  of  an  offence  and  the  other  not  7]  It  is  not 
an  offence.  In  Stephen's  Dig.  Grim.  Law,  p.  110,  the  law  now 
existing  is  said  to  be :  ''A  common  gaming-house  is  a  house 
kept  or  used  for  playing  therein  at  any  game  of  chance,  or  any 
mixed  game  of  chance  or  skill,  in  which  (i.)  a  bank  is  kept  by 
one  or  more  of  the  players,  exclusively  of  the  others;  or  (ii.)  in 
which  any  game  is  played,  the  chances  of  which  are  not  alike 
favourable  to  all  the  players,  including  among  the  players  the 
banker,  or  other  person  by  whom  the  game  is  managed,  or 
against  whom  the  other  players  stake,  play,  or  bet."     It  is  sub- 
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miited  that  the  game  of  baccarat   does  not  come  within  this    Jenkb  akd 
category,  there  being,  according  to  the  facts  stated  in  the  case,       o™eb8 
no  bank  in  it  in  the  sense  in  which  the  word  is  used  in  the   tubpin  and 
passage  quoted,  in  the  senso  in  which  there  is  a  bank  at,  for     ANorBia 
instance,  roulette,  all  the  players  at  baccarat  having  the  option  of       ^^ 

taking  their  tnm  at  the  bank.     [Hawkins,  J. — Do  yon  say  that        .' 

the  same  game  may  be  lawfal  in  a  private  house,  and  unlawful  in  UtJawfui 
a  common  gaming-house?]  I  say  that  this  house  is  not  ^^j^^TcSft" 
common  gaming-house,  and,  that  being  so,  there  is  nothing  in  ^^ 
the  common  law  or  on  the  Statute-book  to  make  the  playing  of 
baccarat  in  it  "  unlawful  gaming/'  [Hawkins,  J. — Then,  if  it  is 
a  common  gaming-house,  are  the  others  guilty  of  aiding  and 
abetting  Mr.  Jenks  in  keeping  it  ?]  I  contend  not.  [Haw- 
kins, J. — Would  they  not  be  guilty  of  playing  an  unlawful  game 
in  a  common  gaming-house,  if  this  should  appear  to  be  an 
unlawful  game,  and  the  house  a  common  gaming-house  f  ]  No ; 
as  in  the  case  of  common  bawdy-houses,  those  who  resort 
thither  merely  for  the  purposes  of  the  business  of  the  house  are 
guilty  of  no  offence.  The  passage  from  Bac.  Abr.  {uhi.  av/jp.)  shows 
the  truth  of  this  position  at  common  law,  and  an  examination  of  the 
statutes  will  show  that  it  has  never  been  altered.  The  first  statute 
on  the  subject  is  33  Hen.  8,  c.  9,  s.  11,  which  is:  ''Be  it  also 
enacted  by  the  authority  aforesaid,  that  no  manner  of  person  or 
persons,  of  what  degree,  quality  or  condition  soever  he  or  they 
be,  from  the  feast  of  the  Nativity  of  St.  John  the  Baptist  now 
next  coming,  by  himself,  factor,  deputy,  servant,  or  other  person, 
shall, '  for  his  or  their  gain,  lucre,  or  living,  keep,  have,  hold, 
occupy,  exercise,  or  maintain,  any  common  house,  alley,  or  place 
of  bowling,  coiting,  doysh-cayls,  half-bowl,  tennis,  dicing  table, 
or  carding,  or  any  other  manner  of  game  prohibited  by  any 
statute  heretofore  made,  or  any  unlawful  new  game  now  invented 
or  made,  or  any  other  new  unlawful  game  hereafter  to  be  invented, 
found,  had,  or  made,  upon  pain  to  forfeit  and  pay  for  every  day 
keeping,  having,  or  maintaining,  or  suffering  any  such  game  to  be 
had,  kept,  executed,  played,  or  maintained  within  such  house, 
garden,  alley,  or  other  place,  contrary  to  the  form  and  effect  of 
this  statute,  forty  shillings.^'  Although  unlawful  games  are 
spoken  of  here,  the  keeping  of  a  common  house  alone  is  made 
an  offence.  The  next  enactment  is  16  Car.  2,  c.  7,  and  that  is 
indeed  directed  agaiust  deceitful,  disorderly,  and  excessive 
gaming,  and  so  is  9  Anne,  c.  14 ;  but  both  these  statutes  have 
for  their  chief  object  the  prevention  of  fraud  and  cheating,  and, 
whatever  their  effect,  they  were  both  whoUy  repealed  by  8  &  9 
Vict.  c.  109,  s.  15.  We  then  come  to  2  Geo.  2,  c.  28,  the 
2nd  section  of  which  declares  the  games  of  the  ace  of  hearts, 
pharaoh,  basset,  and  hazard  to  be  games  or  lotteries  by  cards  or 
dice,  within  the  intent  and  meaning  of  certain  recited  Acts, 
namely,  10  &  11  Will.  3,  c.  17 ;  9  Anne,  c.  6 ;  10  Anne,  c.  26 ; 
8  Geo.  1,  c.  2 ;  and  9  Geo.  1,  c.  19,  which  were  Acts  for  the 
suppression  of  lotteries,  and  then  enacts  that  all  and  every  person 


494  GBIMINAL  LAW  GASES. 

Jenks  and  or  persons  who  shall  set  ap^  maintain,  or  keep  the  said  games  of 

^"^'^  the   ace  of  hearts^  pharaoh,  basset,  and  hazard  shall  be  liable  to 

TuRPiN  AND  &11   the  penalties  inflicted  by  the  Act  on  persons  setting  up 

▲MOTBim.  lotteries  as  in  the  Act  mentioned.     Then  the  3rd  section  goes  on 

1884        ^  ^^7  ^^^  ^'^^^  ^^^  every  person  and  persons  who  shall  be 

1       adventurers  in  any  of  the  said  games,  lottery  or  lotteries,  sale  or 

Unlawful  sales,  or  shall  play,  set  at,  stake  or  punt  at  either  of  the  said 
^mi^^M^  games  of  the  ace  of  hearts,  pharaoh,  basset,  and  hazard,"  shall 
forfeit  50Z.  Here  only  certain  specified  games  are  mentioned,  and 
there  are  no  general  words  as  to  similar  or  new  games.  Next 
comes  18  Geo.  2,  c.  19,  s.  9,  which  recited  that,  contrary  to  the 
tme  intent  and  meaning  of  the  last-mentioned  Act,  some  fraudu- 
lent and  deceitful  games  had  been  invented,  and  a  certain  game 
called  ''  passage  '^  was  daily  practised,  and  enacted  that  *^  the  said 
game  of  *  passage,'  and  all  and  every  other  game  and  games 
invented  or  to  be  invented  with  one  or  more  die  or  dice,  or  with 
any  other  instrument,  engine,  or  device  in  the  nature  of  dice, 
having  one  or  more  figures  or  numbers  thereon  (backgammon  and 
the  other  games  now  played  with  the  backgammon  tables  only 
excepted)  shall  severally  forfeit,*'  Ac.  Then  in  18  Geo.  2,  c.  84, 
s.  1,  we  find  that  a  certain  pernicious  game  called  roulet  or  roly- 
poly,  was  daily  practised,  and  the  laws  then  in  being  had  by 
experience  been  found  ineffectual  to  put  a  stop  to  such  pernicious 
practices,  and  it  is  therefore  enacted  that ''  no  person  or  persons 
of  what  condition  soever  shall  keep  any  house,  room,  or  place  for 
playing,  or  permit  or  suffer  any  person  or  persons  whatsoever 
within  any  such  house,  room,  or  place  to  play  at  the  said  game 
of  roulet,  othermse  roly-poly,  or  at  any  other  game,  with  cards 
or  dice,  already  prohibited  by  the  laws  of  this  realm.''  Except, 
therefore,  as  to  roulet^  this  statute  makes  no  difference  in  the  then 
existing  law.  This  was  the  state  of  the  law  in  1823,  when  the 
case  of  Rex  v.  Bogier  (1  B.  &  G.  272)  was  decided.  That  deci- 
sion is  to  the  effect  that  the  keeping  of  a  common  gaming-house 
and  for  lucre  and  gain  unlawfully  causing  and  procuring  divers 
idle  and  evil-disposed  persons  to  frequent  and  come  to  play 
together  at  a  game  called  rouge  et  noir,  and  permitting  the  said 
idle  and  evil-disposed  persons  to  remain  playing  at  the  said  game 
for  divers  large  and  excessive  sums  of  money,  is  an  indictable 
offence  at  common  law.  But  at  the  time  of  that  decision  the 
statute  of  Anne  (9  Anne,  c.  14)  was  in  force,  and  Abbot,  C.J. 
says  in  his  judgment,  "  Besides,  the  9  Anne,  c.  14,  s.  2,  makes 
playing  at  any  game  unlawful,  if  more  than  lOZ.  shall  be  lost. 
Now,  in  this  case,  the  indictment  states,  not  only  that  the  defen- 
dants kept  a  common  gaming-house,  but  that  they  permitted 
persons  to  play  there  for  divers  large  and  excessive  sums  of 
money.  The  playing  for  large  and  excessive  sums  of  money 
would  of  itself  make  any  game  unlawful ;  and,  if  so,  there  can 
be  no  doubt  that  this  is  an  offence  at  common  law."  That  deci- 
sion, therefore,  has  no  weight  apart  from  the  statute  of  Anne, 
which  is  now  repealed,  it  being  impossible  to  draw  any  distinction 
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between  moderate  and  immoderate  gaming^  as  the  result  would    Jbnu  and 
be  to  make  what  was  an  offence  in  the  case  of  one  person  no       <>^i<bb 
offence  in  the  case  of  another.     Then  in  1842  there  was  the  case   tuepin  and 
of  Applegarth  v.  Oolley  (10  M.  &  W.  723),  in  which  Rolfe,  B.      another. 
delivered  a  very  lengthy  judgment,  alluding  in  the  course  of  it  to        j"^ 

the  statute  of  Charles  II.  (16  Car.  2,  c.  7),  which  may  be  relied         * 

upon  by  the  respondents.  He  says,  as  to  it,  that  though  it  might  Unlawful 
bear  the  construction  that  it  made  all  gaming  illegal,  *'yet  ^^^p^ll^^ 
will  certainly  admit  of  another,  and^  as  we  think,  far  more 
reasonable  interpretation,  namely,  that  the  fraud,  deceit,  ill- 
practices,  &c.,  mentioned  in  the  2 ad  section  of  the  Act,  are 
intended  to  apply  to  all  which  follows  in  that  section,  and  conse- 
quently that  the  clause  in  question  has  no  reference  to  the  case  of 
persons  fairly  running  hordes  for  money,  or  fairly  betting  on  races 
or  other  sports  of  like  nature.  And  we  adopt  this  construction 
because  the  Act  itself,  both  in  its  title  and  preamble  appears  to  be 
directed  solely  against  fraudulent  and  excessive,  and  to  be  in  no 
respect  pointed  at  moderate  play,  when  there  is  no  fraud.''  We 
now  come  to  the  statute  8  &  9  Vict.  c.  109,  which  Stephen,  J.  in 
his  Digest  treats  as  the  onlv  legislative  enactment  dealing  with 
what  a  gaming-house  is.  That  Act  was  aimed  at  the  large 
number  of  gaming-houses,  similar  to  Crockford's,  which  then 
flourished,  and  its  idea  all  through  is  to  make  illegal  the  keeping 
of  a  common  gaming-house*  After  repealing  certain  parts  of 
83  Hen.  8,  c.  9,  and  amongst  others  so  much  as  declared  any 
game  of  mere  skill  to  be  an  unlawful  game,  it  proceeds,  in  the 
2ud  section,  to  say  what  shall  be  sufficient  evidence  that  a  house 
is  a  common  gaming-house,  enacting  that  it  shall  be  sufficient  to 
prove  that  ahouse  '^  is  kept  or  used  for  playing  therein  at  any  unlaw- 
ful game,  and  that  a  bank  is  kept  there  by  one  or  more  of  the  players 
exclusively  of  the  others,  or  that  the  chances  of  any  game  played 
therein  are  not  alike  favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other  person  by  whom  the 
game  is  managed,  or  against  whom  the  other  players  stake,  play, 
or  bet ;  and  every  such  house  or  place  shall  be  deemed  a  common 

faming-house  such  as  is  contrary  to  law  and  forbidden  to  be 
ept  by  38  Hen.  8,  c.  9,  and  all  other  Acts  containing  any  pro- 
vision against  unlawful  games  or  gaming-houses.''  The  effect  of 
this  section  is  that  to  prove  a  house  to  be  a  common  gaming- 
house you  must  either  prove  it  to  be  so  by  common  law,  because 
idle  and  disorderly  persons  resort  there,  and  it  is  a  nuisance,  or 
by  one  of  the  tests  set  out  in  this  section.  The  facts  set  out  in 
the  case  are  insufficient  to  prove  this  club  to  be  such,  either  by 
common  law  or  under  this  section.  [Smith,  J. — ^You  say,  then, 
that  baccarat  is  not  an  unlawful  game.  What  do  you  say  is  the 
moaning  of ''  unlawful  ^ame  "  in  this  2nd  section  ?]  The  games 
forbidden  by  the  Legislature  in  2  Geo.  2,  c.  28,  s.  3 ;  13  Qoo,  2, 
0.  19,  8.  9 ;  and  18  Geo.  2,  c.  34,  s.  1,  which  I  have  already 
quoted.  [Smtth,  J. — ^How,  then,  do  von  explain  the  case  of  Rex 
V.  Bogier  (1  B.  &  C.  272)  in  which  the  game  was  rouge  et  noir, 
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Jkkkm  and    not  mentioned  in  those  statutes  ?]     There  the  oonvietion  was  for 

^y^'^      keeping  a  common  gaming-honse^  the  material  point  being  the 

ToRPur  AjfD  excessive  gaming  contrary  to  the  statute  of  Anne^  now  repealed, 

ufOTHKB.     and  not  the  game  of  rouge  et  noir,  which  is  not  forbidden  bj 

TTTT        any  statate.     The  3rd,  4th,  6th,  and  8th  sections  of  8  &  9  Vict. 

c.    109,   all    deal  with   the   keeping  of   gaming-houses  alone. 

Unlawful  [Hawkins,  J. — If  a  man  goes  to  such  a  house  and  wilfully  plays 
gaming  ' ^^-  at  an  unlawful  game  he  is  doing  that  which  he  knows  to  be 
yru  ary  .  £|2^g^|  j  g^  ^  committing  no  offence,  just  as  persons  resorting 
to  bawdy-houses  are  guilty  of  no  offence.  [Hawkins,  J. — Is 
there  any  case  which  says  this?]  No  prosecution  for  such  a 
thing  has  ever  been  known.  [Smith,  J. — But  at  baccarat, 
according  to  the  facts  set  out,  ''a  bank  is  kept  by  one  or  more  of 
the  players  exclusively  of  the  others.'^]  No;  at  roulette  and 
similar  games  the  bank  plays  against  all  comers,  but  at  baccarat 
the  deal  passes.  The  last  statute  on  the  subject  is  17  &  18  Vict, 
c.  38,  under  the  4th  section  of  which  this  conviction  took  place. 
This  statute,  again,  is  directed  wholly  against  the  opening, 
keeping,  and  using  of  gaming-houses,  and,  although  both  the 
3rd  and  the  5th  sections  deal  with  persons  who  are  found  in 
such  houses,  neither  suggests  that  they  should  be  prosecuted  for 
unlawful  gaming  therein.  The  case  of  betting-houses,  legislated 
against  by  16  &  17  Vict.  c.  119,  is  exactly  parallel,  and  there  is 
no  suggestion  in  that  Act  that  persons  should  be  prosecuted  for 
wagering  therein.  The  3rd  section  contains  the  only  approach 
to  any  proceeding  against  them,  enacting  a  penalty  for  not 
giving  their  names  and  addresses,  the  object  being  to  obtain 
witnesses  against  the  keepers  of  the  houses.  If  the  Legislature 
had  intended  to  make  the  mere  playing  for  money  or  for  more 
than  a  certain  sum  of  money  an  offence,  they  would  in  a  statute 
such  as  this,  which  eoes  carefully  into  detail,  have  said  so  in 
plain  terms.  Until  they  have  said  so,  it  is  not  the  duty  of  the 
court  to  strain  the  interpretation  of  any  statute  so  as  to 
infer  this.  Finally,  as  to  Mr.  Jenks,  this  club  was  not  a 
house  opened,  kept,  or  used  for  the  purpose  of  unlawful 
gaming;  as  to  the  committee,  they  were  merely  members 
of  a  proprietary  club,  and  might  at  any  time  have  to  quit 
it  if  Mr.  Jenks  so  willed,  and  therefore,  even  if  the  house  was 
kept  for  unlawful  gaming,  they  had  no  part  in  the  opening, 
keeping,  or  using  of  it,  or  in  the  care  or  management  of  it,  or  in 
conducting  the  business  of  it,  within  the  meaning  of  the  statute ; 
and,  as  to  the  players,  in  no  case  can  they  have  been  guilty  of  any 
offence  against  this  section. 

Bealey  (with  him  E,  OlarJce,  Q.C.) — ^As  to  the  distinction  drawn 
between  Mr.  Jenks  and  the  committee.  The  2nd,  4th,  6th,  11th, 
and  27th  rules  of  the  club,  set  out  in  the  case,  show  that  the  com- 
mittee had  a  sufficient  share  in  the  management  of  the  club  to 
bring  them  within  the  section,  at  any  rate  as  aiders  and  abettors 
in  keeping  the  house.  [Smith,  J. — To  aid  and  abet  an  unlawful 
act  may  be  a  common  law  misdemeanour,  but  would  not  justify 
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the  fine  of  500Z.  inflicted  on  the  members  of  the  committee.]   The    J«««8  and 
words  of  the  section  are  very  wide;    both  the   committee  and       ^^^ 
players  clearly  come  within  the  words,  ^'  in  any  manner  assisting  in  Turpin  amd 
conducting  the  business  of  any  house,  room,  or  place,  opened,  kept,     anotmr. 
or  used  for  the  purpose  aforesaid/'     Further,  as  to  the  players,        jgg^ 

the  9th  section  of  the  Act  of  1845  (8  &  9  Vict.  c.  109)  shows        

beyond  doubt  that  the  Legislature  regarded  playing  as  an  oflFence      Unlawfd 
prior  to  that  statute,  and,  in  not  re-enacting  any  penalty  for  their  ^^^a^clJb^ 
offence,  merely  intended  to  leave  them  in  statu  quo.     The  9th 
section  is,  ''  And  for  the  more  effectual  prosecution  of  the  keepers 
of  common  gaming-houses  be  it  enacted  that  every  person  who 
shall  have  been  concerned  in  any  unlawful  gaming,  and  who  shall 
be  examined  as  a  witness  by  or  before  any  police  magistrate  or 
justice  of  the  peace,  or  on  the  trial  of  any  indictment  or  informa- 
tion against  the  owner  or  keeper,  or  other  person  having  the  care 
or  management  of  any  common   gaming-house,  touching  such 
unlawful  gaming,  and  who  upon  such  examination  shall  make  true 
and  faithful  discovery,  to  the  best  of  his  or  her  knowledge,  of  all 
things  as  to  which  he  or  she  shall  be  so  examined,  and  shall  there- 
upon receive  from  the  magistrate,  or  justice  of  the  peace,  or  judge 
of  the  court,  by  or  before  whom  he  or  she  shall  be  so  examined, 
a  certificate  in  writing  to  that  effect,  shall  be   freed  from  all 
criminal  prosecutions,  and  from  all  forfeitures,  punishments,  and 
disabilities,  to   which  he  or   she   may  have    become   liable    for 
anything  done   before   that   time  in   respect  of  such  unlawful 
gaming.'^    The  Legislature,  therefore,  clearly  thought  that  unlaw- 
ful gaming  was  an  offence  rendering  a  person  liable  to  prosecution 
and  punishment,  and  the  form  of  warrant  in  the  schedule  to  the 
Act  gives  power  to  arrest,  search,  and  bring  before  a  justice  '^  as 
well  the  keepers  of  the  same  as  also  the  persons  there  haunting, 
resorting,  and  playing,  to  be  dealt  with  according  to  law.''     It  is 
true  that  there  is  no  reported  case  in  which  persons  merely  present 
in  betting-houses  have  been  convicted ;  but  it  is  within  the  know- 
ledge of  the  court  that  they  are  so  convicted.     [Hawkins,  J. — 
Then  you  would  say  that  resorting  to  a  bawdy-house  is  an  offence 
also  ?     Mr.  Poland  could  cite  no  case  to  the  contrary.]     It  may 
be  BO ;  but  at  any  rate  it  is  submitted  that  the  players  '^  assisted 
in  conducting  the  business  of  the  house  '^  within  the  meaning  of 
the  statute.     [Smith,  J, — Why  did  not  the  statute  say,  "and 
playing  thereat  ?"]     That  was  already  the  law.     There  was  no 
object  in  enacting  under  83  Hen.  8,  c.  9,  and  8  &  9  Vict.  c.  109, 
88.  3  and  6,  that  the  players  should  be  seized  and  taken  before  the 
justice,  if  they  had  committed  no  offence.    Besides,  the  players  in 
this  case  were  members  of  the  club,  and  as  such  assisted  in  con- 
ducting the  business  of  the  club,  and  occupied  and  used  the  club 
for  the  purpose  of  gaming  therein. 

Poland  in  reply. — The  case  of  Rex  v.  Pierson  (2  Ld.  Baym. 
1197)  is  the  authority  desired  by  the  court  as  to  the  law  on  the 
subject  of  persons  resorting  to  bawdy-houses.  It  was  there  held 
that  an  indictment  cannot  be  maintained  against  anyone  for  being 

VOL.  XV.  K  K 
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J"™  ^w»  a  bawd  and  procaring  ill-disposed  perscms  to  meet  and  commit 

^"'^  fornication,  for,  said  the  court,  "  what  is  charged  in  this  indict- 

Tuspnf  AHD  ment  is  but  solicitation  of  chastity,  which  is  a  spiritnal  offence, 

AMoraxtL  and  not  inqairable  or  panishable  at  common  law."     So  £Bur  is  it 

^^  from  being  an  offence  to  resort  to  snch  a  place,  that  it  is  not 

^^  so  to  resort    there   and    sncoessfnlly  induce    others   so   to  do. 

Unlawful  This,    however,    is    not    material  to  the  issue    raised  in  this 

^prUtarvduT  ^^*^®®»  ^®  point  being,  not  whether  the  mere  playing  at  an 
unlawful  game  in  a  common  gaming-house  -—  supposing  the 
court  should  hold  this  club  to  be  such — is  an  offence  at  all, 
but  whether  it  is  an  offence  for  which  the  appellants,  who  merely 
played  in  the  club,  can  be  rightly  convicted  under  this  particuliur 
section. 

Our.  adv.  vuU. 

Jume  26. — ^Hawkins,  J. — Upon  the  facts  stated  in  the  case, 
there  can  be  no  doubt  that  Mr.  Jenks  was,  to  all  intents,  the 
occupier  and  keeper  of  the  house  in  question,  whatever  were  the 
purposes  for  which  it  was  open  and  kept.  This,  indeed,  was  not 
disputed  upon  the  argument  before  us,  or  before  the  learned 
magistrate  before  whom  the  case  was  heard.  The  real  and  only 
substantial  question  is  whether  it  was  opened  and  kept  for  the 
purpose  of  unlawful  gaming  being  carried  on  therein.  On  the 
part  of  the  appellants  it  was  argued  that  the  primary  object  in 
opening  and  keeping  the  house  was  that  it  might  be  used  as  an 
ordinary  social  club,  and  that,  although  there  was  nightly  play  in 
the  house,  at  which  considerable  sums  of  money  were  won  and 
lost,  yet  such  play  was  merely  incidental  and  ancillary  to  that 
primary  object.  On  the  other  hand,  the  respondents  contended 
that  the  primary  object  was  that  the  house  should  be  used  for  the 
purpose  of  gaming,  just  as  much  as  the  old  gaming-houses  were 
used,  which  it  was  the  object  of  the  statute  to  suppress,  and  that 
the  social  arrangements  were  merely  subsidiary  to  its  use  for  snch 
gaming  purposes,  indeed  were  necessary  for  the  accommodation 
and  comfort  of  the  members  of  the  club,  and  to  conceal  its  true 
character.  The  learned  magistrate  took  this  latter  view.  I  very 
much  doubt  whether,  even  if  we  differed  from  him,  we  should  be 
justified  in  reversing  his  decision,  the  question  being  one  purely 
of  fact.  I  do  not,  however,  differ;  on  the  contrary,  I  think  that 
the  evidence  in  support  of  this  conclusion  is  overwhelming. 
What  are  the  admitted  facts  7  We  must  assume  Mr.  Jenks  to  be 
a  person  of  ordinary  intelligence  and  business  capacity,  and 
having  no  special  regard  or  adffection  for  the  members  of  ms  club 
(who,  moreover,  were  to  be  elected  by  the  committee,  and  not  by 
himself),  to  be  at  least  desirous  of  making  some  profit  out  of  the 
house,  for  the  rent  and  all  the  expenses  of  which  he  was  per- 
sonally liable.  Now,  the  wine  and  cigars  being  sold  at  only  little 
above  cost  price,  and  the  kitchen  carried  on  at  a  loss,  it  may  be 
taken  that  there  was  really  no  profit  on  these  items,  and  I  very 
much  question  whether  the  rent,  repairs,  insurances,  rates,  taxes. 
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gaS;  water^  candles^  &njig,  salaries  of  day  and  night  stewards^    Junu  and 
wages  of  servants,  their  maintenance  and  clothing,  depreciation  of      <»™m 
fornitare,  &c.,  and  interest  on  capital  invested,  could  possibly  bo   tubpin  amp 
covered  by  the   annual  subscriptions  and  entrance  fees  of  the     anotobb. 
members,  the  number  of  whom  was  probably  in  a  great  measure        jTTT 

induced  by  the  fact  that  play  would  be  the  order  of  things  for        

sixteen  hours  out  of  the  day.  The  printed  rules  are  no  doubt  Unlawful 
most  admirable,  and  from  reading  them  nobody  would  suppose  ^^riy^ciub" 
there  was  even  a  sowpcon  of  a  gambling  character  about  the  ''^^^  "^ 
establishment.  Rule  21  says  that  "  Hazard  shall  not  be  played  in 
the  club,  nor  shall  dice  be  used  in  the  club-house;  rule  22, 
''  The  points  at  whist  shall  not  exceed  IZ.  ;'^  and  rule  23,  '^  All 
games  shall  be  played  for  ready  money  only/^  One  could  almost 
imagine  that  these  three  rules  were  framed  expressly  in  order  that 
they  might  be  set  up,  if  necessity  arose,  to  vindicate  the  character 
of  the  club  as  one  of  a  non-gambling  character,  where  a  gentle- 
man might  dine  and  enjoy  his  rubber  of  whist,  if  he  pleased,  but 
would  not  be  permitted,  under  any  circumstances,  to  gamble.  In 
the  letter,  I  do  not  find  that  these  rules  were  broken,  but  nothing 
could  be  less  indicative  than  these  rules  of  the  nightly  routine  oi 
the  establishment.  From  half -past  four  in  the  afternoon  till  eight 
o'clock  on  the  following  morning  those  who  liked  could  play. 
There  was  a  night  steward  (Mr.  Hatton)  whose  duties  were  in  the 
card-room.  Baccarat  was  the  game  throughout  the  night,  and  at 
it  thousands  were  nightly  won  and  lost.  Mr.  Russell  gave  us  a 
very  vivid  description  of  this  game,  and  the  privileges  and 
respective  positions,  and  chances  of  the  bankers  and  players  at  it. 
And  from  the  evidence  we  learn  that  no  regulation  bank  could  be 
less  than  502. ;  that  the  ordinary  regulation  banks  ranged  from 
50Z.  to  300Z. ;  that  an  '^  open  '^  bank  sometimes  reached  lOOOZ. ; 
that  ordinarily  there  was  a  fresh  bank  every  twenty  minutes  ;  that 
a  special  table  and  arrangements  were  provided  for  the  bankers 
and  players ;  that  for  each  bank  three  packs  of  cards  were  used  ; 
that  for  this  accommodation  Mr.  Jenks  received  for  each  bank 
1  per  cent.,  and  from  each  punter  5«.  as  card  money  up  to  two 
a.m.j  and  afterwards  5«.  an  hour  up  to  five  a.m.,  when,  to  make 
playing  prohibitory,  \l,  an  hour  was  charged;  and  that  members' 
cheques  were  cashed  by  Mr.  Jenks  at  a  charge  of  1  per  cent. — 
for  what  purposes  the  cheques  were  cashed  we  can  draw  our  own 
conclusions.  When  all  these  facts  are  looked  at,  even  with  a  most 
indulgent  eye,  is  it  possible  for  any  man  in  his  senses  to  doubt 
that  the  house  was  really  kept  and  opened  for  the  purpose  of 
gaming,  at  the  game  of  baccarat,  as  its  main  and  principal 
object,  and  not  as  a  mere  social  club,  in  which  gambling  even  to 
a  considerable  extent  was  ancillary  ?  I  think  it  right,  however, 
to  add  that  if  the  house  had  been  kept  open  for  a  double  purpose 
— viz.,  as  an  honest  social  club  for  those  who  did  not  desire  to 
play,  as  well  as  for  the  purpose  of  gaming  for  those  who  did — it 
would  none  the  less  be  ^^  a  house  opened  and  kept  for  the  purpose 
of  gaming.''  The  enactment,  however,  under  which  this  conviction 

K  K  2 
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Jbnks  and    took  place  (17  &  18  Vict.  c.  38,  s.  4),  is  not  directed  against  every 
^'^^      person  who   keeps   a  hoase  in  which  gaming  takes  place;    it 

Tdrpin  and  imposes  a  penalty  only  on  those  who  open,  keep,  or  nse  a  house 
ANOTHBB.  for  the  purpose  of  "  unlawful "  gaming  being  carried  on  therein, 
2gg4^  or  who  assist  in  the  management  of  the  business  of  such  house. 
.— .'  This  brings  me  to  the  first  question  submitted  for  our  opinion, 
^'''""^'^L-  ^^''  whether  the  gaming,  for  the  carrying  on  of  which  this  house 
^^tarudub,  ^^^  Opened,  was  "unlawful"  gaming.  In  dealing  with  this 
question  I  think  the  learned  magistrate  has  taken  rather  too 
narrow  a  view  of  the  4th  section  in  treating  the  question  whether 
the  gaming  was  unlawful  as  dependent  upon  whether  the  games 
played  were  unlawful  games.  The  section  makes  no  mention  of 
unlawful  games — nor  does  it  in  any  way  confine  its  operations  to 
persons  keeping  houses  for  gaming  at  such  games.  It  is  directed 
generally  against  all  persons  keeping  houses  for  the  purpose  of 
unlawful  gaming.  The  illegality  of  the  gaming  is  what  we  have 
to  look  to,  and  not  merely  the  illegality  of  the  game.  Gaming 
may  be  unlawful  by  reason  of  the  place  in  which  it  takes  place,  or 
of  the  unlawfulness  of  the  game  itself.  The  common  law  did  not 
prohibit  the  playing  at  dice  and  cards :  (11  Co.  Rep.  87  j  Sherbon 
V.  Oolebach,  2  Vent.  175.)  They  were  not  unlawful  games.  But 
the  keeping  of  a  common  gaming-house  was  at  common  law  an 
indictable  offence :  (Hawk.  P.  0.  b.  1,  c.  75,  ss.  1, 6 ;  Bacon^s  Abr. 
vol.  6,  tit.  "Nuisance"  (A)0  Can  anybody  doubt  that  at 
common  law  if  dice  and  cards  were  played  in  a  common  gaming- 
house as  part  of  the  unlawful  business  thereof  such  gaming  would 
not  be  unlawful,  though  the  games  in  themselves  were  not  so?  To 
me,  therefore,  it  seems  that  in  order  to  determine  whether  the 
gaming  was  lawful  two  matters  present  themselves  for  considera- 
tion. First,  was  this  house  a  common  gaming-house  in  which  all 
gaming  was  unlawful  7  Secondly,  was  it  opened  for  the  purpose 
of  an  unlawful  game  being  played  therein  so  as  to  make  that  par- 
ticular gaming  unlawful  ?  In  considering  this  latter  question  we 
have  confined  our  attention  to  the  game  of  baccarat,  no  other  game 
played  therein  having  been  suggested  to  be  an  unlawful  game. 
First,  was  this  house  kept  as  a  common  gaming-house  so  as  to 
make  it  an  indictable  nuisance  at  common  law  T  In  Hawkins'  Pleas 
of  the  Crown,  b.  1,  c.  75,  s.  6,  it  is  said  that "  All  common  gaming- 
houses are  nuisances  in  the  eye  of  the  law,  not  only  because  they 
are  great  temptations  to  idleness,  but  also  because  they  are  apt 
to  draw  together  great  numbers  of  disorderly  persons,  which  can- 
not but  be  very  inconvenient  to  the  neighbourhood  /'  and  in  the 
following  sect.  7  he  says:  ''A  common  playhouse  may  be  a 
nuisance  if  it  draw  together  such  numbers  of  coaches  or  people  as 
prove  generally  inconvenient  to  the  places  adjacent ;''  but  he  goes 
on  to  draw  a  distinction  between  nuisances  so  occasioned  and 
such  nuisances  as  bawdy-houses  and  common  gaming-hooses^ 
stating  that  '^  Playhouses  are  not  nuisances  in  their  own  nature, 
but  may  only  become  such  by  accident,  whereas  the  others  cannot 
but  be  nuisances.^'     Speakiug  of  gaming,  Blackstone,  in  vol.  4, 
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p.  171,  says:    "Next  to  that  of  'luxury'   (a)  naturally  follows    Jkmm  and 
the  offence  of  gaming,  which  is  generally  introduced  to  supply      othkbs 
or  retrieve  the  expenses  occasioned  by  the  former ;    it  being  a  Tdbpin  and 
kind  of  tacit  confession  that  the  company  engaged  therein  do  in      anothbb. 
general  exceed  the  bounds  of    their  respective  fortunes ;    and        ][^ 

therefore  they  cast  lots  to  determine  upon  whom  the  ruin  shall        * 

at  present  fall,  that  the  rest  may  be  saved  a  little  longer.  But  Unlawful 
taken  in  any  light,  it  is  an  offence  of  the  most  alarming  nature,  ^"^^ar"^^ 
tending  by  necessary  consequence  to  promote  public  idleness, 
theft,  and  debauchery  among  those  of  a  lower  class  ;  and,  among 
persons  of  a  superior  rank,  it  hath  frequently  been  attended  with 
the  sudden  ruin  and  desolation  of  ancient  and  opulent  families, 
an  abandoned  prostitution  of  every  principle  of  honour  and 
virtue,  and  too  often  hath  ended  in  self-murder/'  Later  on  in 
the  same  section  he  says,  "  It  is  the  gaming  in  high  life  that 
demands  the  attention  of  the  magistrate,  a  passion  to  which 
every  valuable  consideration  is  made  a  sacrifice/'  In  Russell  on 
Grimes,  vol.  1,  p.  428,  the  principle  alleged  upon  which  common 
gaming-houses  are  punishable  as  nuisances  is,  that  they  are 
*^  detrimental  to  the  public  as  they  promote  cheating  and  other 
corrupt  practices,  and  incite  to  idleness  and  avaricious  ways  of 
gaining  property  great  numbers  whose  time  might  be  otherwise 
employed  for  the  Gfood  of  the  community."  In  Bex  v.  Rogier 
and  another  (1  B.  &  G.  272,  and  better  reported  in  2  Dowl.  &  By. 
431),  which  was  an  indictment  for  keeping  a  common  gaming- 
house. Best,  J.  said,  ''Any  practice  which  has  a  tendency  to 
injure  the  public  morals  is  a  common  law  offence,"  and  both  he 
and  Abbott,  G.J.  treated  playing  at  even  innocent  games  for 
excessive  amounts  as  illegal.  As  to  excessive  gaming,  however, 
I  shall  have  a  word  or  two  to  say  hereafter.  After  a  careftd 
consideration  of  the  facts,  and  of  all  that  has  been  so  ably 
addressed  to  us  upon  the  subject,  I  have  come  to  the  conclusion 
that  there  was  an  abundance  of  evidence  that  in  all  its  essential 
characteristics  the  Park  Glub  House  was  a  "  common  gaming- 
house," and  that  as  such  the  keeper  of  it  might  have  been 
indicted  as  for  a  nuisance  at  common  law.  Its  pernicious  ten- 
dency cannot  be  doubted,  and  to  it  almost  all  the  dicta  of  the 
various  writers  I  have  referred  to  might  be  truly  applied,  and  the 
learned  magistrate  expressly  finds  that  the  game  played  at  this 
house  is  one  which  promotes  "  idleness  and  avaricious  ways  of 
getting  money,  and  that  it  unfits  persons  for  the  performance  of 
their  duties  in  life."  It  is  true  that  no  annoying  interference  in 
the  public  streets  can  be  pointed  to  so  that  in  that  sense  a  public 
nuisance  can  be  said  to  have  been  created,  but  that  is  not  neces- 
sary (see  Reg.  v.  Rice  and  another,  L.  Bep.  1  Gr.  Gas.  Res.  21). 
In  my  judgment,  the  keeping  a  common  gaming-house  is  in 
itself  a  nuisance,  and  the  keeper  of  it  is,  as  such,  guilty  of  an 
indictable  offence.  Neither,  although  doubts  seem  to  have  arisen, 
do  I  think  it  makes  any  difference  that  the  use  of  the  house  and 

(a)  AgaiiiBt  which  ramptnary  laws  then  eziflted.    See  4  BL  0.  170|  s.  7.— U.  H. 
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jBHKg  Asb    the  gaming  therein  was  limited  to  Uie  snbscribers  and  members 
*^"*"      of  the  dab^  and  that  it  was  not  open  to  all  persons  desirous  of 

TuKPiN  AMD  iisi^g  the  same.     If  this  could  be  set  up  as  a  defence  to  an  indict- 

AMOTBSR.     ment,  any  indictment  for  keeping  a  common  gaming-house  might 

ttt:        be  defeated.     To  no  gaming-house  is  the  public  at  large  invited 

'        to  go  without  restrictions  of  some  sort  or  other.     The  keeper  of 

Unlawful    such  a  house  has  always  the  right  to  permit  or  refuse  admission 
ffartnng—  P^  ^  anyone  he  pleases,  or  to  make  such  rules  as  he  may  think  Gt 

^"^  ^  for  the  regulation  of  such  admission.  Here  he  placed  himself  in 
the  hands  of  the  committee  to  elect  whom  they  would^  provided 
only  the  number  of  members  did  not  exceed  500.  If  the  admis- 
sion of  500  persons  to  a  gaming-house  does  not  make  it  a  common 
gaming-house,  it  might  equally  be  said  that  the  admission  of 
5000  would  not.  The  law  does  not  require  that  it  shall  be  a 
public  gaming-house ;  a  common  gaming-house  is  that  which  is 
forbidden ;  that  is,  a  house  in  which  a  large  number  of  persons 
are  invited  habitually  to  congregate  for  the  purpose  of  gaming. 
I  now  proceed  to  discuss  the  question  whether  this  house  was 
kept  for  the  purpose  of  unlawful  gaming  in  the  sense  of  gaming 
at  unlawful  games,  a  somewhat  difficult  subject  to  deal  with, 
because,  with  very  few  exceptions,  no  games  have  been,  in  so 
many  words,  by  name  declared  to  be  unlawful,  and  yet,  in  using 
the  words  "  unlawful  games,^'  it  is  clear  the  Legislature  intended 
them  to  cover  and  include  some  games  which  being  lawful  in 
themselves  were  only  made  unlawful  when  played  in  particular 
places  or  by  particular  persons.  This  I  shall  point  out  when  I 
come  to  refer,  as  I  must  do,  to  the  statutes  cited  in  the  course  of 
the  argument.  I  have  already  stated  that  at  common  law  the 
playing  at  any  game  was  legal  and  permissible :  (11  Co.  Bep.  87.) 
In  Bherbon  v.  Golehach  (2  Vent.  175,  A.D.  1691),  which  was  an 
action  to  recover  20Z.  lost  by  the  defendant  to  tiie  plaintiff  at 
hazard,  the  court  said,  "  Neither  is  play  at  dice  in  itself  unlawful, 
though  prohibited  by  several  statutes  to  certain  persons  and  to  be 
used  in  certain  places.'^  Bacon^s  Abridgment,  however,  title 
*'  Gaming'^  (A),  states  this  with  some  qualification,  viz.,  that  such 
games  must  be  played  innocently  and  by  way  of  recreation.  The 
passage  runs  thus  :  '^  It  seems  that  by  the  common  law  the 
playing  at  cards,  dice,  &c.,  when  practised  innocently  and  as  a 
recreation,  the  better  to  fit  a  person  for  business,  is  not  at  all 
unlawful  nor  punishable  as  any  offence  whatever .''  I  do  not  find 
this  qualification  recognised  in  any  reported  case  or  in  any  other 
of  the  old  text-books.  If  played  innocently  and  for  recreation 
only,  it  would  not  be  gaming  at  all :  (see  Reg.  v.  AaKton,  1  Ell.  & 
B.  286.)  There  a  publican  was  convicted  "  for  suffering  an  un- 
lawful game  called  dominoes  to  be  played  in  his  house  against  the 
tenor  of  his  licence,  which  makes  it  a  provision  that  the  party 
licensed  do  not  knowingly  suffer  any  unlawful  games  or  any 
gaming  whatsoever  therein.''  It  was  not  proved  that  any  stake 
was  played  for.  The  court  quashed  the  conviction.  Lord 
Campbell,  in  giving  judgment^  said  :  '^  It  had  not  been  shown 
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that  the  game  of  dominoes  was  necessarily  in  itself  nnlawfal^'^    J^jkeb  amd 
and  as  to  the  gaming  he  said  '^ parties  mayplaj  at  a  game  which      o*b*b8 
is  not  in  itself  unlawful  without  gaming.     If  money  were  staked,   TuBPnr  amd 
that  would  be  gaming/'     I  think,  therefore,  that  in  the  passage     anothbl 
cited  from  Bacon's  Abridgment  the  writer  only  intended  to  state        ^7 

generally  that  innocent  play  was  perfectly  lawful,  and  not  to  leave        

it  to  be  inferred  that  at  common  law  to  play  at  dice  otherwise  Unlawful 
than  for  recreation  was  unlawful.  No  case  was  cited  to  us,  nor  9^^  '^T' 
haye  I  been  able  to  find  any,  in  which  a  person  was  held  punish-  ^'^  ^^ 
able  at  common  law  in  respect  of  gaming  except  for  a  nuisance 
as  the  keeper  of  a  common  gaming-house.  We  must  take  it 
therefore,  I  think,  that  at  common  law  no  game  was  in  itself 
unlawful,  and  must  look  to  the  statutes  to  see  what  games  are 
rendered  unlawful  by  legislative  enactments.  The  first  to  which 
reference  need  be  made  of  these  statutes — the  33  Hen.  8,  c.  9-— 
had  for  its  main  object  not  so  much  the  prevention  of  gaming  as 
a  vice  injurious  to  the  morals  of  the  people,  as  the  advancement 
and  maintenance  of  archery  for  the  defence  of  the  country,  the 
science  and  practice  of  which  had  been  neglected  by  the  growing 
habit  of  playing  at  ''  unlawful  games  and  play.''  It  is  entitled, 
''The  Bill  for  the  maintaining  Artillery  and  the  debarring  of 
unlawful  games."  By  the  Ilth  section  it  is  enacted  that  no 
person  shall  for  his  gain  keep  any  common  house,  alley,  or  place 
of  [bowling,  (a)  coy  ting,  cloysh-cayls,  half-bowl,  tennis],  dicing 
table,  or  carding,  or  any  other  game  prohibited  by  any  statute 
theretofore  made  (see  3  Hen.  8,  and  6  Hen.  8,  c.  2),  or  any  unlawful 
new  game  then  invented,  or  thereafter  to  be  invented,  upon  pain 
of  40«.  for  every  day,  &c.  By  the  12th  section  every  person 
using  and  haunting  any  of  the  said  houses  and  plays,  and  there 
playing  was  to  forfeit  each  time  &b.  8d.  The  16th  section  of  the 
same  Act  imposed  penalties  on  artificers,  servants,  &c.,  playing 
at  unlawful  games  out  of  Christmas,  &c.  The  17th  section 
repealed  all  previous  statutes  made  for  the  restraint  of  unlawful 
games.  Now,  in  this  statute  it  will  be  observed  there  is  nothing 
to  make  any  game  absolutely  unlawful.  It  is  made  unlawful  to 
keep  for  gain  any  house  for  playing  at  such  games  as  are  specified 
in  sect.  11,  and  it  is  made  penal  for  any  person  to  play  at  such 
games  in  such  houses,  and  persons  of  humble  ranks,  such  as 
artificers,  are  forbidden  to  play  at  such  games  out  of  Christmas 
or  without  licence  i  but  that  is  all.  The  games,  though  called 
unlawful,  are  only  forbidden  to  be  played  in  certain  plaoeS;  and 
by  a  specified  class  of  persons  only  at  specified  times.  Next 
comes  the  statute  16  Car.  2,  c.  7  (the  whole  of  which  is  repealed 
b^  8  &  9  Vict.  c.  109,  s.  15),  entitled, ''  An  Act  against  deceitful, 
disorderly,  and  excessive  gaming."  It  was,  as  its  preamble 
shows,  passed  for  a  totally  different  purpose  than  that  contem- 
plated by  33  Hen.  8,  c.  9.  It  begins  by  reciting  that  ''all  lawful 
games  and  exercises  should  not  be  otherwise  used  than  as  innocent 

(o)  These  gnnee  wiiUii  brteketo  and  the  like  are  bj  S  *  9  Viot  c  109,  b.  1, 
dedmd  to  be  no  loogwsaUwfiiL— H.  H. 
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JuKs  AHD    and  moderate  recreations^  and  not  as  constant  trades  or  callings 

°^*"*      to  gain  a  living  or  make  unlawfal  advantage  thereby ;"  then  it  goes 

Tdbfin  and  on  to  recite  that  "  by  the  immoderate  nse  of  them^  many  mischiefia 

AKOTBBR.     and  inconveniences  do  arise/'  and  among  them  the  encourage- 

JII7        ment  of  idle  and  disorderly  persons^  and  the  debaaching  of  many 

.'        of  the  younger  sort  both  of  the  nobility  and  gentry^  and  others^ 

Unlawful  to  the  loss  of  their  time,  the  ruin  of  their  fortunes,  and  the  with- 
^^riHar  chth  ^^^^g  them  from  laudable  employments.  The  2nd  section  of 
the  Act  is  directed  against  fraud  and  deceit  in  playing  at  any 
game.  The  3rd  section  is  directed  against  excessive  and 
immoderate  gaming^  and  enacts  that  if  any  person  shall  play  at 
any  game  (other  than  with  and  for  ready  money),  and  shall 
lose  exceeding  lOOZ.  at  any  one  time  he  shall  not  be  bound  to 
pay,  and  the  person  winning  shall  forfeit  treble  the  value  of  all 
he  shall  win  above  lOOZ.  Again,  it  will  be  observed,  in  this  statute 
^  no  game  is  made  unlawful  in  itself.  In  Applegarth  v.  Oolley  (10 
W.  &  M.  729)  Rolfe,  B.  said  :  "  The  Act  (16  Car.  2,  c.  7)  itself, 
both  in  its  title  and  preamble,  appears  to  be  directed  solely 
against  fraudulent  and  excessive  play,  and  to  be  in  no  respect 
pointed  at  moderate  play  where  there  is  no  fraud.''  Next  in 
order  comes  the  9  Anne, c.  14,  entitled  "An  Act  for  the  better 
preventing  of  excessive  and  deceitful  gaming.''  By  sect.  2  any 
person  who  shall  at  any  one  sitting  lose  lOZ.  and  shall  pay  the 
same,  may  within  three  months  recover  the  same  back  from  the 
winner,  and  in  case  the  person  losing  the  money  does  not  recover 
it  back  any  other  person  may  recover  the  same  and  treble  the 
value  thereof — one  moiety  for  his  own  use,  the  other  for  the 
poor  of  the  parish  *^  where  the  ^  oflfence '  shall  be  committed." 
The  5th  section  makes  it  an  indictable  offence  to  win  any  amount 
by  fraudulent  play,  or  to  win  of  any  person  at  any  one  time  above 
the  value  of  lOZ.  Sect.  6  is  directed  against  persons  who  support 
themselves  by  gaming  only,  and  it  empowers  justices  of  the  peace 
to  inquire  from  every  person  who  appeals  to  them  to  maintain 
the  principal  part  of  his  expenses  by  gaming  to  find  sureties  for 
his  good  behaviour  for  twelve  months,  and,  in  default,  to  be 
committed  to  the  common  gaol.  Again,  it  will  be  noted  that  no 
game  is  rendered  unlawful,  but  excessive  or  fraudulent  gaming 
at  any  game  is  made  an  indictable  offence.  The  12th  Ueo.  2, 
c.  28,  entitled  "  An  Act  for  the  more  effectual  preventing  of 
excessive  and  deceitful  gaming/'  in  the  1st  section  recites  various 
statutes  prohibiting  lotteries,  and  then,  after  reciting  that  several 
persons  have  for  many  years  past  carried  on  and  set  up  certain 
fraudulent  games  and  lotteries  to  be  determined  by  the  chance  of 
cards  and  dice,  under  the  denomination  of  the  games  of  the  ace 
of  hearts,  pharaoh,  basset,  and  hazard,  by  sect.  2  enacts  *'  that 
the  said  games  of  the  ace  of  hearts,  pharaoh,  basset,  and  hazard, 
are,  and  are  thereby  declared  to  be,  games  and  lotteries  by  cards 
or  dice  within  the  meaning  of  the  Acts  prohibiting  lotteries, 
and  that  every  person  who  shall  keep  the  said  games  shall  be 
subject  to  all  tiie  penalties  inflicted  upon  persons  keeping  lot- 
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teries ;"  and  in  sect.  3  it  is  enacted  that  every  person  who  shall    Jwkb  ahd 
play  or  stake  at  either  of  the  said  games  shall  be  liable  to  a       ot^kbb 
penalty  of  50Z.     In  this^  as  in  several  other  statates,  there  is  a   tubpin  aitd 
provision  that  the  Act  shall  not  extend  to  prevent  playing  or      anothkb, 
gaming  at  any  games  within  any  of  the  royal  palaces.     This        j^ 

statute  expressly  declared  the  games  of  ace  of  hearts^  pharaoh^        

basset^  and  hazard  to  be  lotteries^  and^  on  that  account^  to  be      Utdawful 
illegal.     In  the  following  year,  13  Geo.  2,  another  statute  was  ^^/"^ 
passed  (13  Geo.  2,  c.  19),  which,  after  enacting  some  carious  ^ 

and  interesting  provisions  (since  repealed  by  3  &  4  Vict.  c.  5) 
relating  to  horseracing,  and,  in  sect.  9,  reciting  that,  notwith- 
standing the  good  and  wholesome  law  made  in  the  preceding 
year,  some  fraudulent  and  deceitful  games  had  been  invented, 
and  that  a  game  called  ^^ passage'^  was  then  daily  practised 
and  carried  on;  it  was  therefore  enacted  that  the  said  game 
of  passage,  and  every  other  game  invented,  or  to  be  invented, 
with  a  die  or  dice  (backgammon  and  the  other  games  then 
played  with  the  backgammon  tables  only  excepted),  shall  be 
deemed  games  or  lotteries  by  dice,  and  it  inflicts  penalties  upon 
all  persons  keeping  tables  for  playing,  or  playing  at  the  said 
games.  Passage  and  other  games  of  a  like  nature  played  with 
dice  are  thus  added  to  the  list  of  unlawful  games.  The  18  Geo.  2, 
0.  34,  s.  1,  after  reciting  the  mischief  attendant  upon  excessive 
gaming,  Ac,  and  that  a  "  pernicious  "  game  called  "  roulet "  or 
roly-poly  was  then  daily  practised,  enacted  that  no  person  should 
keep  any  house  for  playing  roulet  or  roly-poly,  or  any  other  game 
with  cards  or  dice  already  prohibited  bj^  law  under  penalties  pre- 
scribed. By  sect.  2  it  was  enacted  that  if  any  person  should  play 
at  roulet,  or  at  any  game  with  cards  or  dice,  already  prohibited 
by  law,  he  should  incur  the  penalties  therein  prescribed.  By  the 
8th  section  of  the  same  Act  it  was  enacted  that  any  person 
winning  or  losing  at  play  at  any  one  time  102.  should  be  liable  to  be 
indicted  and  fined  five  times  the  value  of  the  sum  so  won  or  lost. 
This  section  was  repealed  by  8  &  9  Vict.  c.  109.  This  Act,  it 
will  be  seen,  makes  illegal  the  game  of  roulet,  which  is  a  game  of 
chance.  The  25  Geo.  2,  c.  86,  throws  but  little  light  upon  the 
subject.  Sect.  8,  however,  enacts  that  any  person  who  shall 
appear,  act,  or  behave  himself  as  master,  or  as  the  person  having 
the  care,  government,  or  management  of  any  gaming-house,  shall 
be  deemed  and  taken  to  be  the  keeper  thereof,  and  liable  to  be 
punished  as  such,  notwithstanding  he  shall  not  in  fact  be  the  real 
keeper  or  owner  thereof.  In  this  state  the  law  (so  far  as  relates 
to  the  immediate  question  before  us)  was  when  the  8  &  9  Vict. 
c.  109.(1845)  was  passed.  By  that  Act,  entitled  ^'An  Act  to 
amend  the  law  concerning  games  and  wagers,^'  after  reciting  that 
''  the  laws  heretofore  made  in  restraint  of  unlawful  gaming  have 
been  found  of  no  avail  to  prevent  the  mischiefs  which  may  happen 
therefrom,  and  also  apply  to  sundry  games  of  skill  from  which  the 
like  mischiefs  cannot  arise,  by  sect.  1  it  is  enacted  that  so  much 
of  33  Hen.  8,  c.  9,  whereby  any  game  of  mere  skill,  such  as  bowl- 
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JsNKf  AND    ing,   Goyting,   cloysh-cayls,   half-bowl^   tennis^   or  the    like,  is 

OTHSS8      dedared  an  unlawful  game,  or  which  enacts  any  penalty  for  play- 

TuBPiN  AND  ii^g  ^^  such  game  of  skill  as  aforesaid  shall  be  repealed,  and  also 

▲MOTHBR.      so  much  of  the  said  Act  as  makes  it  lawful  for  every  master  to 

1684.        liceiisG  bis  servants,  and  for  every  nobleman,  &c.,  to  license  his 

or  their  servants  or  family  to  play  at  cards,  dice,  or  tables,  or  any 

Unknqfkil  unlawful  game,  shall  be  repealed ;  and  no  such  licence  shall  avaU 
^wiiu^^M  ^"^y  person  to  exempt  him  from  the  danger  or  penalty  of  playing 
^^  *  at  any  unlawful  game,  or  in  any  common  gaming-house.  Noting 

could  more  clearly  indicate  the  intention  of  the  Legislature  to 
legalise  to  all  persons  and  at  all  times  mere  games  of  skill,  but  to 
preserve  in  their  integrity  all  the  penalties  which  then  attached  to 
the  playing  at  unlawful  games  anywhere,  or  gaming  at  all 
(even  at  lawful  games)  in  common  gaming-honses ;  and  to 
deprive  every  person  of  the  power  to  license  such  playing  or 
gaming.  The  2nd  section  defines  what  in  default  of  other  evidence 
shall  be  sufficient  to  prove  a  house  to  be  a  common  gaming* 
house,  (a)  After  reciting  that  doubts  had  arisen  whether  certain 
houses,  alleged  or  reputed  to  be  opened  for  the  use  of  the  subscribers 
only,  or  not  open  to  all  persons  desirous  of  using  the  same,  are  to 
be  deemed  common  gaming-houses,  it  is  declared  and  enacted  that 
'^  in  default  of  other  evidence  proving  any  house  or  place  to  be  a 
common  gaming-house  it  shall  be  sufficient  in  support  of  the 
allegation  in  any  indictment  or  information  that  any  house  or 
place  is  a  common  gaming-house  to  prove  that  such  house  or 
place  is  kept  or  used  for  playing  therein  at  any  unlawful  game, 
and  that  a  bank  is  kept  there  by  one  or  more  of  the  playars 
exclusively  of  the  others;  or  that  the  chances  of  any  game 
played  therein  are  not  alike  favourable  to  all  the  players,  including 
among  the  players  the  banker  or  other  person  by  whom  the  game 
is  managed,  or  against  whom  the  other  players  stake,  play,  or 
bet ;  and  every  such  house  or  place  shall  be  deemed  a  common 
gaming-house,  such  as  is  contrary  to  law  and  forbidden  to  be 
kept  by  33  Hen.  8,  c.  9.''  By  sect.  4  it  is  enacted  that  ^'  the 
owner  or  keeper  of  any  common  gaming-house,  and  every  person 
having  the  care  or  management  thereof,  and  also  every  banker, 
croupier,  and  other  person  who  shall  act  in  any  manner  in  con- 
ducting the  business  of  any  common  gaming-house,^'  shall,  on 
conviction,  besides  any  penalty  or  punishment  to  which  he  may 
be  liable  under  33  Hen.  8,  c.  9,  be  liable  to  forfeit  a  penalty  not 
exceeding  lOOZ.  The  power  to  indict  for  keeping  a  common 
gaming-house  is  not  taken  away,  but  a  summary  conviction 
would  be  a  bar  to  a  subsequent  indictment.  By  this  statute 
(8  &  9  Vict.  c.  109,  s.  15)  the  statutes  16  Car.  2,  c.  7,  9  Anne, 
c.  14  (so  far  as  it  is  above  referred  to)  and  18  Greo.  2,  c.  34  (so  far 
as  above-mentioned)  were  repealed.  The  statute  16  &  17  Vict, 
c.  119  was  directed  to  the  suppression  of  betting-houses,  and  has 

(a)  The  fact  that  a  house  ia  a  common  gaming-hooae  may  still  he  estahlished  by 
any  e-ndenoe  which  might  prove  it  to  be  so  at  common  law.  This  second  section  only 
defines  wh«t  will  aoffioe  in  default  of  other  evidence. — ^H.  H. 
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no  application   to   the   present   case.     Then   came   the  statate    JwmAxt> 
17  &  18  Vict.  c.  88  (1854)  nnder  which  the  conviction  now  in       ^^^ 
qaestion  was  obtained.     It  is  entitled  ^'  An  Act  for  the  sappres-   tobfiv  avd 
sion  of  gaming-honses.''   It  recites  the  8  &  9  Vict.  o.  109,  and  by     amothbb. 
sect.  4  enacts  that  "  any  person,  being  the  owner  or  occnpier,  or        JTI^ 

haying  the  nse  of  any  house,  room,  or  place,  who  shall  open,         ' 

keep,  or  ase  the  same  for  the  purpose  of  nnlawfol  gaming  being  Unkntjul 
carried  on  therein,  and  any  person  who,  being  the  owner  or  ^^^^£^ 
oocapier  of  any  house  or  room,  shall  knowingly  and  wilfully  '^^^ 
permit  the  same  to  be  opened,  kept,  or  used  by  any  other  person 
for  the  purpose  aforesaid,  and  any  person  having  the  care  or 
management  of,  or  in  any  manner  assisting  in  condooting  the 
business  of  any  house,  room,  or  place  opened,  kept,  or  used  for 
the  purpose  aforesaid,  and  any  person  who  shall  advance  or 
furnish  money  for  the  purpose  of  gaming  with  persons  frequent- 
ing such  house,  room,  or  place,''  may  on  summary  conviction  be 
adjudged  to  pay  a  penalty  not  exceeding  500Z.,  with  costs,  &c. 
I  have  cited  at  some  length  these  various  statutes,  even  where 
the  provisions  have  been  repealed,  for  the  purpose  of  showing 
the  general  current  of  legislation  against  gaming-houses,  and 
making  more  intelligible  what  I  am  about  to  say  upon  the  ques- 
tion as  to  what  are  ^^  unlawful  games ''  within  the  meaning  of  the 
statutes.  I  divide  them  into  two  classes :  first,  those  which  are 
absolutely  forbidden  by  name,  and  to  the  gaming  at  which  a 
penalty  is  attached.  This  class  includes  ace  of  hearts,  pharaoh 
(or  faro),  basset  and  hazard,  made  illegal  by  12  Geo.  2,  c.  28, 
passage  and  every  other  game  with  a  die  or  dice  except  back- 
gammon, made  illegal  by  13  Greo.  2^  c.  19,  and  roulet  (or  roly- 
poly),  made  illegal  by  18  Geo.  2,  c.  34.  The  second  class  com- 
prises a  number  of  games  not  altogether  prohibited  nnder  penal 
consequences  nor  declared  to  be  altogether  illegal,  but  which 
nevertheless  have  been  styled  '^unlawful''  by  the  Legislature, 
because  the  keeping  of  houses  for  playing  them,  and  the  playing 
them  therein  by  anybody,  were  rendered  illegal.  Now,  the 
games  thus  treated  as  unlawful  by  33  Hen.  8,  c.  9,  are  bowling, 
coyting,  cloysh-cayls,  half-bowl,  tennis,  dicing  table  or  carding, 
or  any  other  manner  of  game  prohibited  by  any  statute  theretofore 
made  or  any  unlawful  new  game  then  invented  or  made,  or  any 
other  new  unlawful  game  thereafter  to  be  invented,  found,  had, 
or  made.  As  to  bowling,  coyting,  cloysh-cayls,  half-bowl,  and 
tennis,  these  seem  to  have  been  games  of  mere  skill,  and  although 
they  remained  unlawful  games  until  the  year  1845,  the  statute 
33  Hen.  8,  c.  9,  was  repesJed  as  to  them  and  all  other  like  games 
of  skill  by  8  &  9  Vict.  c.  109,  s.  1.  Since  that  statute,  therefore, 
the  only  games  made  unlawfiil  by  33  Hen.  8,  c.  9,  are  games  of 
dice  or  cards,  whether  such  games  were  known  at  the  time  of  the 
passing  of  that  statute  or  hiskve  been  since  invented.  All  such 
games,  if  they  are  games  of  chance,  or  games  of  chance  and 
skill  combined  (which  cannot  be  called  games  of  mere  skill),  are 
in  my  opinion  dearly  within  the  meaning  of  the  woris  ''unlaw- 
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jmiM  AMD    fill  games ''  in  the  17  &  18  Vict.  c.  38.     The  language  of  the  Ist 
oTH«B8       gection  of  8  &  9  Vict.  c.  109,  in  referring  to  the  33  Hen.  8,  c.  9, 
TiTRPiN  AMD  and  repealing  only  so  mnch  of  it  as  applied  to  games  of  skilly  is  a 
ANOTBEB.     strong  indication  of  the  intention  of  the  Legislature  that  all  the 
jgg^        other  games  mentioned  in  the  statute  of  Hen.  8  were  to  continue 
—         to  be  treated  as  unlawful  in  the  sense  in  and  to  the  extent  to 
Unlawfid    which  they  were  made  unlawful  by  that  statute,  viz.,  unlawful,  if 
^mitaxa^ cJut,  P^J^d  in  a  house  kept  for  playing  at  them.     The  unlawful  games, 
then,  now  are  ace  of  hearts,   pharaoh,  basset,  hazard,  passage, 
roulet,  every  game  of  dice  except  backgammon,  and  every  game 
of  cards  which  is  not  a  game  of  mere  skill,  and  I  incline  to  add  any 
other  mere  game  of  chance.     Does  baccarat  come  within  this 
category  f     The  description  of  the  game  given  by  Mr.  Russell 
satisfies  me  that  it  does.     It  is  a  game  of  cards.     It  is  a  game  of 
chance,  and  though,  as  in  most  other  things,  experience  and 
judgment  may  make  one  player  or  banker  more  successful  than 
another,  it  would  be  a  perversion  of  words  to  say  it  was  in  any 
sense  a  game  of  mere  skill.      It  is  therefore,  in  my  opinion,  an 
unlawful  game  within  the  meaning  of  the  statute.     It  is  said  that 
it  is  a  game  of  modem  invention.      That  may  be,  and,  assuming 
it  to  be  so,  it  is  just  what  the  Legislature  intended  to  include  in 
the  phraseology  of  the  11th  section  of  33  Hen.  8,  c.  9,  as  a  ''  new 
unlawful  game  thereafter  to  be  invented.''     If  I  am  right  in  this 
view,  then,  apart  from  any  question  whether  the  other  evidence 
establishes  this  to  be  a  common  gaming-house,  there  is  clearly 
sufficient  to  establish  it  as  such  under  sect.  2  of  8  &  9  Vict.  c.  109. 
I  think  it  expedient  to  say  that,  since  the  repeal  of  the  statute  of 
Anne  (9  Anne,  c.  14),  and  18  Geo.  2,  c.  34,  I  do  not  think  exces- 
sive gaming  upon  any  game  would  in  itself  render  the  game  unlaw- 
ful, for  excessive  gaming  per  se  is  not  any  longer  a  legal  offence.    It 
was  not  one  at  common  law,  and  there  now  exists  no  statute  against 
it.     The  dictum  of  Lord  Tenterden  in  Bex  v.  Bogier  (1  B.  &  0. 
272,  275)  that  'Hhe  playing  for  large   and  excessive  sums  of 
money  would  of  itself  make  any  game  unlawful,'^  must  be  now 
read  having  regard  to  the  fact  that  when  that  dictum  was  uttered 
the  statute  of  Anne  against  excessive  gaming  was  in  full  force. 
Nevertheless,  though  excessive  gaming  is  no  longer  per  se  unlaw- 
ful, the  fact  that  it  is  habitually  carried  on  in  a  house  kept  for  the 
purpose  of  gaming  is  a  cogent  piece  of  evidence  to  be  offered  to 
a  jury  or  other  tribunal  called  on  to  determine  whether  that  house 
is  a  common  gaming-house,  so  as  to  make  the  keeper  of  it  liable 
to  be  indicted  for  a  nuisance  at  common  law.     Being  satisfied 
that  Mr.  Jenks  was  the  occupier  of  the  house,  that  he  opened  and 
kept  it  for  the  purpose  of  gaming  at,  among  other  games,  baccarat, 
and  that  baccarat  is  an  unlawful  game  within  the  meaning  of  the 
statute,  I  am  of  opinion  he  was  properly  convicted  under  the  4th 
section  of  17  &  18  Vict.  c.  38,  of  opening  and  keeping  a  house  for 
the  purpose  of  unlawful  gaming,  and  ha7ing  regard  to  what  I 
have  already  said  as  to  the  house  being  a  common  gaming-house, 
I  am  of  opinion  that  the  conviction  may  also  be  supported  upon 
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the  ground  that  all  gaming  therein^  even  at  lawful  games^  was    Jbnkb  aitd 
unlawful  gaming.     I  have  now  disposed  of  the  case  so  far  as       oraras 
regards  Mr.  Jenks.     As  regards  the  four  members  of  the  com-    turpin  awd 
mittee  of  management^  Mr.  Wilkinson^  Sir  Charles  Cunningham^      amothbb. 
Mr.  Franklin^  and  Mr.  Phillips,  having  decided  that  the  house        ^777 

was  opened  and  kept  for  unlawful  gaming,  the  only  remaining        ! 

question  is  whether  these  appellants  had  the  care  or  manage-  Unlaw/uf 
ment  of  or  in  any  manner  assisted  in  conducting  the  business  ^"^^i^^^b 
thereof.  I  am  of  opinion  that  they  did  undertake  and  had  such 
care  and  management,  and  did  so  assist  in  conducting  the 
business  of  the  house.  It  is  impossible  to  doubt  that  they  were 
cognisant  of  the  rules  and  regulations  of  the  club,  and  of  its  true 
character.  The  second  rule  expressly  places  the  internal  arrange- 
ments of  the  club  under  the  management  of  the  committee ;  the 
committee  elect  the  members ;  they  have  power  to  make  bye- 
laws  for  its  regulation;  and,  above  all,  they  exercised  an  autho- 
rity with  reference  to  this  very  game  of  baccarat  to  allow  it  to  be 
played,  or  to  suspend  the  game  pending  the  proceedings  before 
the  magistrate.  I  think  there  was  abundance  of  evidence  to 
warrant  their  conviction.  And  now,  lastly,  as  to  the  players, 
Messrs.  Fitch,  Nesbit,  and  Hayes,  I  do  not  find  any  evidence  that 
they  did  more  than  play  at  baccarat  in  the  house.  By  so  doing  it 
may  be  that  they  to  some  extent  enhanced  the  profits  of  the 
house,  but  it  does  not  show  that  they  took  any  part  in  the  care  or 
management  of  it.  A  customer  who  buys  an  article  at  a  shop 
might  just  as  well  be  said  to  assist  in  conducting  the  business  of 
the  shop.  The  law  does  not  make  it  an  offence  to  add  to  the 
profits  of  a  gaming  establishment.  It  requires  that  there  should 
be  assistance  in  conducting  the  business.  Whenever  the  Legis- 
lature has  intended  to  impose  a  penalty  upon  a  mere  player  at 
an  unlawful  game,  there  has  been  an  express  enactment  to  that 
effect :  (See  33  Hen.  8,  c.  9,  s.  12 ;  16  Car.  2,  c.  7,  s.  8 ;  9  Anne, 
c.  14,  s.  5 ;  12  Geo.  2,  c.  28,  s.  3  ,•  13  Geo.  2,  c.  19,  s.  9 ;  18  Geo.  2, 
c.  84,  8.  2,  &c.)  It  is  not  necessary  for  us  to  inquire  whether 
for  playing  at  such  a  game  as  baccarat  a  player  is  subject  to 
any  penalty.  It  is  sufficient  for  us  to  say  that  this  conviction 
for  assisting  in  conducting  the  business  of  the  house  cannot  be 
sustained  as  against  the  mere  players.  In  the  course  of  the 
argument  it  was  asked,  what  is  the  magistrate  to  do  with  persons 
taken  into  custody  in  a  common  gaming-house  under  the  authority 
of  33  Hen.  8,  c.  9,  or  8  &  9  Vict.  c.  109,  ss.  3,  6  f  It  is  not 
necessary  now  to  answer  that  question,  but  I  would  refer  to  the 
14th  section  of  83  Hen.  8,  c.  9  (see  8  &  9  Vict.  c.  109,  ss.  1, 
3,  6),  which  does  not  seem  to  have  been  repealed,  and  from 
which  it  would  seem  that  the  justices  have  power  to  require 
recognisances  from  such  persons  no  more  to  haunt  such  gaming- 
houses, or  to  play  at  such  prohibited  games.  Moreover,  the 
12th  section  of  33  Hen.  8,  c.  9,  also  unrepealed,  imposes  a  penalty 
on  persons  playing  in  gaming-houses  at  unlawful  games,  and 
12  Geo.  2,  c.  28j  s.  3j  also  unrepealed,  makes  persons  playing  at 
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JjnvKs  AMD  ace  of  hearts^  Sao.,  liable  to  a  penalty  of  50Z.    So  also  13  Geo.  2, 

0THBB8  Q^  ig^  g^  Q^  makes  it  penal  to  keep  houses^  or  to  play  at  games 

Xdbpin  akd  ^f  <^i<^®-     ^^^  ^®  reasons  aboye  expressed,  I  am  of  opinion  that 

AMOTHKB.  the  gaming  in  respeot  of  which  the  convictions  were  made  was 

issT  unlawful,    bhat  as   regards  the  defendants  Jenks,    Wilkinson, 

..'  Cunningham,  Franklin,  and  Phillips,  the  convictions  oaght  to  be 

Unlawful  affirmed,  bat  that  as  regards  the  defendants  Fitch,  Nesbit,  and 

^^i^av  ^  Hay^s*  they  ought  to  be  quashed.    I  have  but  a  few  words  more 

pnuary  c    .  ^  ^^^^    ^^^  Russell,  at  the  conclusion  of  his  able  argument  for 

the  appellants,  appealed  to  us  not  to  make  a  law  to  meet  a  defect 
in  the  laws  as  they  now  stand.     We  have  no  idea  of  doing  so. 
We  do  but  administer  the  law  as  we  believe  it  to  be,  and  to  have 
existed  for  many  a  long  year,  though  it  has  been  so  often  broken 
and  disregarded  with  impunity  that  at  last  its  existence  seems  to 
have  been  forgotten,  and  quoting  the  language  of  Blackstone  (vol. 
4,  p.  173),  I  say,  ''Our  laws  against  gaming  are  not  so  deficient  as 
ourselves  and  our  magistrates  in  putting  those  laws  in  execution/' 
Smith,  J. — This  is  a  case  stated  by  Sir  James  Ingham  for  the 
opinion  of  the  court.     The  matter  for  determination  is,  whether 
all  or  any  of  the  defendants  have  been   guilty  of  the  offence 
created  by  sect.  4  of  the  17  &  18  Vict.  c.  38.     That  section  enacts 
that  ^'  any  person  being  the  owner  or  occupier  or  having  the  use 
of  any  house,  room,  or  place,  who  shall  open,  keep,  or  use  the 
same  for  the  purpose  of  unlawful  gaming  being  carried  on  therein, 
and  any  person  who,  being  the  owner  or  occupier  of  any  house 
or  room,  shall  knowingly  and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  person  for  the  purpose  aforesaid, 
and  any  person  having  the  care  or  management   of,  or  in  any 
manner  assisting  in  conducting  the  business  of  any  house,  room, 
or  place  opened,  kept,  or  used  for  the  purpose  aforesaid,  and 
any  person  who  shall  advance  or  furnish  money  for  the  purpose 
of  gaming  with  persons  frequenting  such  house,  room,  or  place,  may, 
on  summary  conviction  thereof  before  any  two  justices  of  the  peace, 
be  adjudged  by  such  justices  to  forfeit  and  pay  a  penalty  not 
exceeding  500Z.''    The  facts  are  as  follows :  The  appellant,  Morris 
Jenks,  was  on  the  1st  day  of  December,  1883  proprietor  of  and  occu- 
pied the  house  No.  7,  Park-place,  St.  Jameses-street.    He  opened 
this  house  for  the  purposes  hereinafter  detailed  in  the  month  of 
July,  1882,  and  kept  it  so  open  down  to  the  1st  day  of  December, 
1883.    The  appellants.  Sir  Charles  Cunningham,  Lewis  David 
Franklin,  John  C.  Wilkinson,  and  Francis  PhiUips,  were  members 
of  the  committee  of  management  of  what  was  called  the  Park 
Club,  which  club  existed  at  No.  7,  Park-place,  St.  James's-street. 
The  appellants,  Arthur  Fitch,   Nesbit,  and  Frederick   Charles 
Hayes,  were,  on  the  Ist  day  of  December,  1883,  engaged  in 
playing  a  game  called  baccarat  at  the  house,  and  were  members 
of  the  club,  but  were  not  otherwise  interested  in  the  house. 
When  the  appellant  Jenks  opened  the  house  in  July,  1882,  he 
formed  the  club  therein  which  was  called  the  Park  Club.     By 
the  rules  and  regulations  for  the  government  of  the  same,  it  was 
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provided,  amongst  other  things^  (a)  that  the  clab  of  500  members    Jvnks  and 
and    that    the    internal    arrangements  of  the   club    should  be      othkrs 
managed  hj  a  committee  of  not  more  than  twelve  members ;   Tctspin  and 
{b)  the  election  of  candidates  should  be  by  the  committee,  and     anothbb. 
one  black  ball  should  exc^de ;  (c)  the  entrance  fee  should  be  ten        ^^ 

guineas,    the    annual    subscription    six  guineas;    {d)  under  no         1 

pretence  should    strangers   be    admitted   into  the    card-room ;      Unlawful 

(e)  hazard  should  not  be  played  at  the  club,  nor  should  dice  be  ^'"'^^^^ 

used  in  the  club  house ;    (/)  the  points  at  whist  should   not  ^^"^ 

exceed  IZ. ;  {g)  all  games   should   be   played  for  ready  money 

only;  {h)  the    committee    should    have    power    to    make    such 

bye-laws  and  regulations  as  might  appear  necessary  for  the  good 

order  and  better  regulation  of  the  club.     There  were  other  rules 

regarding  the  internal  management  of  the  establishment  which 

to  me  seem  immaterial  to  the  present  case.    The  mode  by  which 

the    appellant  Jenks   remunerated    himself    for    opening    and 

keeping    the    house    was    as    follows :  (I)  by    entrance  fees ; 

(2)  by  annual  subscriptions ;  (3)  by  card  money  and  other  money 

obtained  from  persons  playing  at  cards   at  his  house.      The 

kitchen  was  carried  on  at  a  loss,  and  the  wine  and  cigars  sold 

were  sold  at  almost   cost   price.      There  was  no  other  source 

of  income.     I  have  not  any  account  showing  the  expenditure 

necessary  to  be  made  for  rent,  servants,  and  other  establishment 

charges.     The  following  facts  were  proved :  From  four  in  the 

afternoon  until  three  the  next  morning,  and  at  times  until  eight 

the  next  morning,   with   the   exception   of   some   three  hours 

between  7.30  and  10.30  p.m.,  there  was  played  nightly  at  the 

house  a  game  called  baccarat ;  about  twelve  persons  played  at  it 

at  a  time.     To  state  it  shortly,  the  game  is  as  follows :  A  special 

table  is  provided  for  the  game,  with  arrangements  for  the  bank^ 

and  others  playing.     One  of  the  persons  playing  keeps  the  bank 

and  is  called  the  banker,  the  others  playing  are  called  '^  punters.'' 

The  banker  plays  against  the  others,  who  all  sit  round  the  table. 

Three  packs  of  cards  shuffled  together  are  used  for  the  deal,  one 

card  is  dealt  to  each  player,  the  banker  included.     The  object  of 

the  game  is  to  get  "  nine  in  pips,''  or  as  near  thereto  as  possible. 

After  each  player  has  had  a  card  dealt  to  him  and  has  seen  it,  it 

is  at  his  option  whether  he  will  stand  upon  it  or  take  another. 

In  this  consists  what  has  been  termed  at  the  bar  the  skill  of  the 

game,  namely,  the  determining  whether  he  will  stand  as  he  is  or 

will  take  another  card.     If  the  banker  has  nine  and  none  of  the 

others  have,  he  sweeps  the  board,  if  he  has  not  nine,  but  a  lesser 

number,  he  wins  from  all  who  are  further  from  nine,  and  pays  to 

all  who  are  nearer  to  nine  than  he  is.     The  banker  has  a  slight 

extra  chance,    and  with  luck   can  win    much  quicker  than  an 

ordinary  player.     The  banks  kept  at  the  house  ranged  in  amounts 

from  a  minimum  of  25Z.  to  a  maximum  of  lOOOZ. ;  the  regulation 

bank,  as  it  is  called,  was  not  less  than   50Z.,   and  would  not 

unusually  amount  to  300Z. ;  every  third  bank  before  2  a.m.  was  a 

regulation  bank,  and  it  took  about  twenty  minutes  to  play  for 
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Jbnkb  and    the  respective  amoants  in  each  sacoessive  bank ;  there  was  a 

^*™™*       fresh  bank  about  every  twenty  minutes.     Upon  each  of  these 

TiTRPiN  AND  banks  Jenks  received  1  per  cent.     He  also  received  5^.  from  each 

ANOTHBB.     player  up  to  2  a.m.^  after  that  hour  5^.  per  hour  was  paid  to  him 

J  884.        ^^  ^^^^  player  up  to  5  a.m.,  and  after  that  hour  11.  per  hour  was 

paid  to  him  by  each  player.     Tbis  was  the  game  habitually  and 

Unlawful     continuously  played  at  No.  T,  Park-place.    Jenks  also   cashed 
gaming^    Pro-  cheques  for  the  players  up  to  200Z.  in  amount,  charging  for  so 
'  doing  1  per  cent. ;  he  would  cash  more  than  one  cheque  a  night 
for  a  member.     From  these  facts  two  things,  in  my  judgment, 
are  patent.     The  one,  that  in  this  house  a  game  of  chance  was 
habitually  played  at  which  sums   ranging  from  25Z.  to  10002. 
might  be,   and  at   times  were,   lost  and  won  every  successive 
twenty  minutes  whilst  play  existed.     The  other,  that  Jenks,  by 
reason  of  such  play,  became  possessed  of  money  which  dwarfed 
into  insignificance  the  amounts  received  by  him  for  entrance  fees 
and  annual  subscriptions.     I  cannot  define  with  accuracy  what 
he  actually  received  for  permitting  this  play  to  take  place  in  his 
house,  but  I  must  say  that  I  think  that  the  learned  magistrate 
was  not  beyond  the  mark  when  he  put  it  at  between  401,  and  502.  a 
night.     These  being  the  facts  proved,  and  to  which  there  was  no 
contradiction,  what  did  Jenks  keep  f     A  common  gaming-house 
has  b^en  defined  to  be  a  house  kept  or  used  for  playing  therein 
at  any  game  of  chance,  or  any  mixed  game  of  chance  and  skill 
in  which  (1)  a  bank  is  kept   by  one  or  more  of  the  players 
exclusively  of  the  others ;  or  (2)  in  which  any  game  is  played, 
the  chances  of  which  are  not  alike  favourable  to  all  the  players, 
including  among  the  players  the  banker  or  other  persons   by 
whom  the  game  is  managed,  or  against  whom  the  other  players 
stake,  play,  or  bet.     That  constitutes  a  common  gaming-house. 
Was  No.  7,  Park-place,  such  ?     I  say  unquestionably,  yes.     It 
was  suggested  at  the  bar  that  the  bank  must  be  kept  by  the 
owner  or  occupier  or  keeper  of  the  house,  and  if  kept  by  one  of 
the  players  it  was  not  a  bank  within  the  above  definition.     I 
know  of  no  such  limitation,  and  I  am  of  opinion  that  it  does  not 
exist.     I  entirely  agree  with  the  learned  magistrate  when  he 
found  that  the  club  in  this  case  was  either  a  pretence  or  a  sham 
altogether,  or  was  merely  assistant  to  the  main  business  which 
Jenks  carried  on,  namely,  that  of  gambling.     Gould  anything  be 
a  greater  farce  in  an  establishment  such  as  this  was,  where  it  was 
possible  to  lose  10002.  in  some  twenty  minutes,  than  to  have  as 
one  of  its  rules  (and  it  has  been  suggested  that  these  rules  show 
that  it  was  nothing  but  a  bond  fide  club,   with  an   ordinary 
card-room),      '^Tbe    points    at  whist    shall    not    exceed    12.'^ 
When   the    learned   counsel  who    argued   for    the    appellants 
sought  to  liken  the  Park  Club  to  Brooks^s,  White's,  and  the 
other  well-known    proprietary  London  clubs,   they  sought  to 
liken  it  to  subject-matters   to  which  it   had   no  resemblance, 
and  bad  nothing  in  reality  in  common  excepting  that  each  had 
a  proprietor  and  each   was  called  a  club;     in  the  one  case  a 


'   J» 


CRCMINAL  LA.W   CA.SBS.  613 

gambling-hoase  pore  and  simple  was  keptj  in  the  other  this    Jbnks  and 
certainly  was  and  is  not  the  case.     Holding  as  I  do^  and  agreeiag       othbbs 
as  I  do  with  the  learned  magistrate  when  he  held  that  the  Park  tdrpin  and 
Clnb  was  nothing  but  a  common  gaming-honse  within  the  true     another. 

intent  and  meaniog  of  that  term^  the  question  comes  whether^         

within  sect.  4  of  17  &  18  Vict.  c.  38,  tfenks  did  keep  or  nse        ^!!i 
No.  7,  Park-place^  for  the   purpose  of  unlawful  gaming  being     Unlawful 
carried  on  therein.     It  was  admitted  that  he  kept  or  used  No.  7,  ^«»?*«.9~  ^o- 
Park-place,  for  the  purpose  of  gaming,  but  it  was  strenuously  P''^^^^  ^    • 
argued  that  he  did  not  do  so  for  the  purpose  of  unlawful  gaming 
being  carried  on  therein.     It  was  argued  that  by  12  Qeo.  2, 
c.  28,  B.  2,  to  set  up,  maintain,  or  keep  the  games  of  the  ace  of 
hearts,  pharaoh,  basset,  and  hazard  was  illegal;  that  by  13  Geo. 
2,  c.  19,  the  game  of  passage  and  all  other  games  with  one  or 
more  dice  was  illegal ;  that  by  18  Geo.  2,  c.  34,  to  keep  any  house, 
room,  or  place  for  playing  roulette  was  illegal,  and  that  the  gaming 
at  those  games  was  the  unlawful  gaming  aimed  at  by  sect.  4 
of    17   &   18   Vict.  c.   38,  and  none  other.    I  am  of  opinion 
that  this  is  not  so.     When  the  Act  of  17  &   18  Vict.   c.   38 
was  passed  in  the  year  1854,  it  is  common  knowledge  that  the 
games  of   ace  of  hearts,  pharaoh,   and  basset  had   fallen  into 
disuse.     I  cannot  suppose  that  the  statute  was   passed  simply 
to  meet  the  game  of  hazard  and  games  played  with  dice  and  the 
keeping  of  a  house  in  which  to  play  roulet.     These  were  by  no 
means  the  only  games  by  which  gambling  was  carried  on  at  the 
period.     If  this  had  been  the  intention  of  the  Legislature,  in  my 
judfifment  it  would  have  particularised  those  three  games,  and 
not  have  used  the  most  general  wdrds  possible,  namely,  unlaw- 
ful gaming.     The  real  question  appears  to  me  to  be  this.     To  play 
at  a  game  of  chance  with  cards  for  money  in  a  common  gaming- 
honse  is  unlawful  gaming ;  in  other  words,  to  game  in  a  common 
gaming-house  is  unlawful.     To  keep  a  common  gaming-house  for 
the  purpose  of  gaming  therein  is  unlawful.    To  game  therein  must 
be  either  lawful  or  unlawful.    It  is  not  lawful,  that  is  clear.    What 
is  it,  then  ?     I  say  unlawful.     But  it  is  said  it  may  be  unlawful 
in  the  sense  that  the  law  will  not  aid  it,  and  yet  that  the  law 
will  not  punish  it.     In  my  judgment  this  distinction  does  not 
apply    to    gaming  in  a  common    gaming-house,    and   I  am  of 
opinion  that  the  law  will  punish  it,  and  that  it  is  unlawful  in 
the  sense  of  being  criminal.     It  follows,  consequently,  that  to 
game    in  a  common    gaming-house   is  unlawful   gaming    and 
criminal.     Holding  as  I  do  upon  the  facts  proved  that  No.   7, 
Park-place,  was  kept  as  a  common  gaming-house,  it  is  unneces- 
sary   to   refer   to   sect.   2  of   8  &  9  Vict.  c.  109,   as  to  what 
should  be    sufficient  evidence    to  establish  that  a  house  was  a 
common  gaming-house,  for  there  is  ample  evidence  in  the  case 
as  to  what  No.  7,  Park-place,  in  reality  was.    I  wish  also  to 
add  that,  in  my  judgment,  what  was  said  by  Best,  J.  in  Bex  v. 
Bogier   (2   Dowl.  &  Byl.    435)    seems    to    me  to  be  still  good 
law,  and  therefore  common  sense,  even  though  the  statute  of 

VOL.  XV.  L  L 
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Jbnkb  AMD    Anne  has  been  repealed.     He  there  says  :  ^'  It  is  qaite  clear  that 
OTHERS       Q^y  practice    which  has  a  tendency  to  injure  public  morals  is  a 

TcRPw  AND   common   law    offence.     No   game    is    unlawful   in   itself>   but 

ANOTHER,     every  game  may  be  rendered  so  by  playing  at  it  for  an  excessive 

rrrr       stake^  for  it  is  the  amount  played  for,  and  not  the  name  or  nature 

.*       of  the  game,  which  is  the  essence  of  it,  and  which  constitutes  an 

Unlawful    offence  in  the  eyes  of  the  law.'^     Much  criticism  was  exercised 

gaming^  Pro  ^pQ^  ^^j^jg  pagsage  by  the   learned  counsel  for  the  appellants. 

prie ctry  cuk  -^fYiOi^^  it  was  asked,  is  an  excessive  stake ?  It  was  said  that  the 
criminality  of  a  particular  act  could  not  depend  upon  the  pecuniaiy 
means  or  position  of  the  particular  persons  playing.  What,  it 
was  urged,  might  be  moderate  to  one  man  would  be  altogether 
excessive  to  the  other,  and  so  on.  It  was  said  the  excess  of  the 
stake  could  have  nothing  to  do  with  it.  I  do  not  agree.  Can  it 
be  said,  as  to  the  point  whether  particular  gaming  had  or  had 
not  a  tendency  to  injure  public  morals,  that  it  was  immaterial 
whether  it  was  played  say  for  counters  of  no  value  or  for  hundreds 
or  thousands  of  pounds  f  It  seems  to  me  that  it  cannot  be.  The 
tribunal  before  which  each  case  comes  will  have  to  determine, 
if  it  becomes  necessary,  whether  the  stakes  played  for,  the 
position  of  the  parties,  and  the  circumstances  under  which  they 
were  played  for,  have  or  have  not  a  tendency  to  injure  public 
morals.  I  see  no  more  difficulty  in  this  than  for  the  tribunal 
having  to  decide  whether  a  certain  writing  has  a  tendency  to 
bring  a  man  into  discredit  and  disrepute  so  as  to  constitute  a 
libel ;  or  having  to  decide  whether  certain  acts  and  sayings  have 
a  tendency  to  alienate  the  affections  of  the  people  by  bringing  the 
Government  into  disesteem  so  as  to  constitute  sedition ;  or  having 
to  decide,  as  it  has  daily  to  do,  whether  the  facts  proved  do  or  do 
not  constitute  the  offence  charged.  Each  case  must  be  adjudi- 
cated upon  on  its  own  merits.  If  the  circumstances  of  a  par- 
ticular case  of  gaming  are  such  as  to  lead  the  tribunal  before 
which  it  comes  to  the  conclusion  that  they  tend  to  injure  public 
morals,  then  I  say  that,  in  my  judgment,  the  offence  of  unlawful 
gaming  has  also  been  established  within  the  true  intent  and 
meaning  of  sect.  4  of  17  &  18  Vict.  c.  38.  If  the  circumstances 
of  the  particular  case  do  not  so  tend,  then  the  tribunal  will  so 
decide.  In  the  present  case,  as  it  seems  to  me,  for  the  reasons 
given  above,  it  is  unnecessary  to  determine  this  fact,  but  had  it 
been,  I  apprehend  that  the  court  would  not  have  experienced  any 
difficulty  in  making  up  its  mind  upon  the  subject.  I  am  of 
opinion,  therefore,  that  Jenks  was  rightly  convicted.  The  next 
question  which  arises  is,  were  the  appellants,  the  committee-men, 
properly  convicted  ?  Were  they  persons,  within  the  meaning  of 
sect.  4  of  17  &  18  Vict.  c.  38,  having  the  care  or  management 
of  or  in  any  manner  assisting  in  conducting  the  business  of  the 
house  ?  The  business,  as  before  stated,  was  that  of  a  common 
gaming-house  for  unlawful  gaming.  By  the  rules  the  committee 
managed  the  internal  arrangements  of  the  so-called  club ;  they 
elected  those  who  were  to  be  admitted  therein ;  they  were  the 
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persons  who  were  to  make  bye-laws  and  regalations  for  the  good    Jbnks  and 
order  and  better  regalation  of  the  same ;  they  were  the  persons      othbbs 
who  had  the  power  of  excluding  a  member  from  the  dab ;  and   turpin  axd 
it  was  also  proved  that,  after  the  police  had  the  cognisance  of  what     a^iothkr. 
was  going  on  at  No.  7,  Park-place,  they  gave  orders  that  between        ^^ 

certain  days  baccarat  should  not  be  played  by  any  members  in  the         ! 

card-room,  and  that  they  sabseqaently  resolved  to  allow  the  game      (fn/aw/ul 
to  be  resumed,  and  that  finally,  on  the  18th  day  of  January, ^""^^rSub' 
1884,   at  a  full  meeting   of  the  committee,  a  resolution  was 
unanimously  passed  suspending  the  game  until  after  the  31st  day 
of  January,   1884.     It  seems  to  me  that  these  appellajits  the 
committee-men  did  assist  in  conducting  the  business  of  the  house 
within   the    meaning   of   the   statutes,   and    that    the    learned 
magistrate  was  quite  right  in   so  finding.     The  last  question  is 
this  :  Were  the  three  appellants  who  were  merely  players  at  the 
game  on  the   1st   day  of  December,  1883,  rightly  convicted  f 
This  depends  upon  whether  it  can  be  said  that  they  were  in  any 
manner  ^'  assisting  in  conducting  **  the  business  of  the  house. 
If  a  man  goes  into  a  shop  aad  buys  an  article  therein,  can  it  be 
said  that  he  was  assisting  in  conducting  the  business  of  the 
shop  ?     He  certainly,  as  it  seems  to  me,  avails  himself  of  the 
business  there  carried  on,  but  does  he  assist  in  conducting  the 
business  there  carried  on  f     I  think  not.     It  is,  however,  said 
that  the  appellants  were  members  of  the  club ;  so  they  were,  but 
in  my  opinion  it  cannot  be  maintained  that  by  merely  being  a 
member  of  a  club  a  man  thereby  assists  in  conducting  its  busi- 
ness.    He,  as  before  stated,  avails  himself  of  its  business,  but 
does  not^  in  my  judgmemt,  assist  in  conducting  it  any  more  than 
a  customer  who  purchases  an  article  in  a  shop.     It  was  further 
urged  that  these  appellants  used  the  house,  and  therefore  como 
within  the  words  of  sect.  4  of  17  &  18  Yict.  c.  38,  which  enact, 
''any  person  being  the  owner  or  occupier,  or  having  the  use  o\ 
any  house,  room^  or  place,  who  shall  open,  keep,  or  use  the 
same/'  &c.     In  my  judgment,  the  words  ''  having  the  use  of  any 
house  '^  point  to  a  person  having  the  use  of  a  house  as  a  licensee 
to  carry  on  its  business,  and  do  not  apply  to  a  person  merely 
going  in  to  avail  himself  of  the  business  which  happens  to  be 
carried  on  there.     The  words,  moreover,  in  the  section  applying 
to  persons  advancing  money  for  the  purpose  of  gaming  with 
to  persons  frequenting  the  house  seem  to  show  also  that  mere 
players  were  not  aimed  at  by  the  section.     I  cannot  and  do  not 
therefore  agree  with  the  learned  magistrate  as  to  this,  and  I  think 
that  the  players  were  wrongly  convicted  of  the  charge  preferred 
against  them  under  the  statute.    Whether  they  were  guilty  of  a 
common  law  misdemeanour  is  another  matter,  but  that  is  not  the 
point  now  to  be  considered.      My  brother   Hawkins  has  gone 
through  the  whole  of  the  statutes  and  cases  brought  to  our  notice 
by  the  learned  counsel  who  argued  the  case,  and  I  do  not  again 
now  refer  thereto.     I  am  of  opinion,  for  the  above  reasons,  that 
the  convictions  against  Jenks  and  the  committee-men  should  be 
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jflHKs  AND  affirmed,  and  with  costs  of  this  appeal,  and  that  the  oonviotions 

oTHBRs  against  the  three  players  should  be  quashed. 

ToRPiM  AND  Convictions  affirmed  against  Jenks  and  the  members  of  the 

ANOTHER.  committee  with  costs.      Oonviction  against  the  piayera 

quashed^  but  without  costs, 

\  Solicitors  for  the  appellants,  Lewis  and  Lewis, 

Unlawful  Solicitors  for  the  respondents,  Wontvsr  and  Sons. 

gaminff —  /Vo- 
prietary  chtb. 
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EXCHEQUER    DIVISION. 

April  19  and  21,  1884. 

(Before  Dowsb,  B.  and  Andrews,  J.) 

Brady  (app.)  v.  McArdle  (resp.).  (a) 

Oruelty  to  animals — Dishorning  cattle — 12  8f  13  Vict.  c.  92,  s.  2. 

By  the  12  Sf  13  Vict.  c.  92,  s.  2,  it  was  enacted  **That  if  any 
person  shall  from  and  after  the  passing  of  this  Act  cruelly  beat, 
ill-treat,  over-drive,  abuse,  or  torture,  or  cause  or  procure  to  be 
cruelly  beaten^  ill-treaied,  over-driven^  abused,  or  tortured,  any 
oflfiimal,  every  such  offender  shall  for  every  sv/ih  offence  forfeit 
and  pay  a  penalty  not  exceeding  five  pounds.^' 

McA.  being  the  owner  of  thirty-four  head  of  caitle,  on  the  2hth  day 
of  February,  1884,  caused  their  horns  to  be  cut  off  close  to  the 
skull,  B.  took  out  a  su/mmons  against  McA.  for  having  caused 
the  horns  of  certain  cattle  to  be  cut  off  and  otherwise  ilUtreaJbed 
them  on  the  2hth  day  of  February,  1884,  at  Oreenan,  in  the  county 
of  ilea  th,  and  thereby  caused  and  procured  them  to  be  then  and 
there  cruelly  ill-treated,  tortv/red,  and  abused,  contrary  to  the  2nd 
section  of  the  12  <$<  13  Vict.  c.  92.  Upon  the  hearing  of  the 
isummons  evidence  was  given  that  the  operation  of  dishorning 
caused  very  great  pain  and  suffering^  and  that  the  reasons  for 
cutting  off  the  horns  were  (I)  greater  convenience  in  feeding 
cattle  in  yards,  and  (2)  that  caitle  without  hams  brought  in  some 
places  2L  a  liead  more  than  those  with  horns.  The  magistrate 
who  heard  the  summons,  liaving  refused  to  convict  McA.,  was  called 
upon  by  B.  to  state  a  case  for  the  opinion  of  the  Exchequer 

(a)  Reported  by  JoiiBB  H.  Statxlit,  Esq.,  Barrutor-ftt-Law. 
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IHvision  as  to  whethei'  he  was  lurong  in  point  of  law  in  dismiss 
sing  the  case. 
Meld,  that  MeA.  wa^  guilty  of  the  offence  of  cruelly  ilUtreating  a/nd 
abusing  the  cattle^  vnthin  the  meaning  of  the  2nd  section  of  the 
12  ^  13  Vict.  c.  92^  and  ought  to  have  been  convicted. 

t^ ASE  stated  for  the  opinion  of  the  Exclieqaer  Division  of  the 
^  High  Court  of  Justice  in  Ireland  at  the  instance  and  request 
of  Thomas  F.  Brady,  Honorary  Secretary  to  the  Society  for  the 
Prevention  of  Cruelty  to  Animals,  pursuant  to  the  20  &  21  Vict, 
c.  43,  entitled  '^  An  Act  to  Improve  the  Administration  of  the 
Law  as  far  as  respects  Summary  Proceedings  before  Justices  of 
the  Peace.*' 

The  following  is  a  copy  of  the  summons : 

Thomas  F.  Brady,  Complainant ; )  Whereas  a  complaint  has  been  made  to  me 
Thomas  McArdle,  Defendant.  {  that  the  defendant  having  cansed  the  horns  of 
certain  cattle  to  be  cnt  off  and  otherwise  ill-treated  them  on  the  25th  day  of  Febroary, 
1884,  at  Greenan,  in  the  county  of  Meath,  and  thereby  cansed  and  procured  them  to 
be  then  and  there  cruelly  ill-treated,  tortured,  and  abused,  contrary  to  the  2nd  section 
of  the  12  &  18  Vict  c.  92,  This  is  to  command  you  to  appear  as  a  defendant  on  the 
hearing  of  said  complaint  at  Drumoonrath  Petty  Sessions  on  Wednesday,  the  19th  day 
of  March,  1884,  at  1 1  o'clock  forenoon  before  such  justices  as  shall  hp  there. 


Gborok  MacGabtht,  R.M.,  Justice  of  said  County. 
This  15th  day  of  March,  1884. 


(Signed) 

To  Thomas  McAidle, 
of  Ardee,  eo.  Louth. 

The  case  stated^  which  was  signed  by  Greorge  MacCarthy^  B.M.^ 
then  proceeds  as  follows  : 

This  case  was  tried  before  me  sitting  alone  as  justice  at  a  petty 
sessions  holden  at  Drumconrath  on  the  19th  day  of  March^  1884. 
The  complainant  was  represented  by  counsel  and  solicitor.  The 
defendant  appeared  in  person.  Counsel  for  the  complainant  read 
the  2nd  section  of  the  12  &  13  Yict.  c.  92,  under  which  the 
summons  was  issued^  and  then  called  evidence. 

The  following  facts  were  proved  to  my  satisfaction : 

Joseph  McKeever  deposed — 

That  he  was  a  farmer.  He  -was  in  the  neighbourhood  of  James  Cahill's  yard  (defen- 
dant's caretaker)  on  the  25th  day  of  February  last,  and  heard  considerable  noise 
coming  from  it ;  that  he  saw  people  and  cattle  in  the  yard,  but  was  too  far  away  to 
discern  who  tiie  people  were.  He  did  not  hear  cattle  moaning  nor  see  men  putting 
tiiem  about 

Gross-examined— 

Thinks  it  greater  cruelty  to  leave  the  horns  on  the  cattle  (t.6.,  than  to  take  them  off). 

Constable  Gbtely  deposed — 

That  he  visited  the  farm  of  James  GahiU  at  Oreenan  with  Oonstable  Lamont  on  the 
25th  day  of  February,  1884,  and  saw  fourteen  head  of  cattle  with  their  heads  bleeding, 
apparently  just  after  having  their  horns  cut  off,  and  that  he  could  see  the  holes  in 
their  skulls.  The  cattle  belonged  to  the  defendant,  Thomas  McArdle.  They  appeared 
to  be  in  pain  and  suffering ;  saw  some  feeding  and  some  not ;  horn  sawn  off  level  (i.e., 
with  tiie  skull).  Did  not  see  the  defendant  j  he  was  not  there.  James  Cahill  showed 
him  the  cattle. 

Constable  Lamont  deposed-— 

Thftt  he  was  with  the  last  witness  on  said  farm  on  the  25th  day  of  February,  and 
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Bair  fonrteen  beasts.  Blood  was  coining  from  their  heads,  and  he  eonld  see  into  their 
sknlls  where  the  horns  were  cnt  off.  The  beasts  were  restless,  and  appeared  to  be  in 
pain.  Horns  of  some  were  sawn  into  the  bone,  others  not ;  some  were  standing,  some 
lying  down,  and  others  were  feeding.    Did  not  hear  them  moaning. 

Acting  Sergeant  Hart  deposed— 

That  he  went  on  the  lands  of  Greenan  next  day  (the  26th),  and  saw  thirty-fonr 
head  of  cattle  apparently  freshly  dishorned  the  day  before.  He  saw  the  flesh  red  and 
raw  where  the  horns  were  cut  ofiF,  and  there  were  deep  holes  in  their  heads.  The 
cattle  appeared  to  be  in  pain,  crouched  up  and  not  at  ease ;  tiieir  heads  were  coTered 
with  blood ;  some  of  them  were  feeding. 

James  Cahill  deposed — 

That  he  was  herd  to  defendant.  He  saw  thirty-fonr  head  of  cattle  belonging  to 
defendant  being  dishorned  on  the  25th  day  of  Febmary.  It  was  done  by  servants 
of  the  defendant.  The  defendant  was  present  part  of  the  time  when  the  cattle  were 
being  dishorned.  Defendant's  serrants  got  directions  from  defendant  to  dishorn  the 
cattle.  In  reply  to  defendant,  witness  stated  that  beasts  were  unruly,  and  gave 
bother  at  feeding  time  in  the  yard,  and  their  horns  had  to  be  cut  off  to  prevent  them 
from  tearing  each  other  when  feeding ;  that  they  gave  a  lot  of  trouble.  The  catUe 
have  greatly  thriven  and  improved  since  the  operation.  It  saves  trouble  and  bother  in 
minding  them. 

• 

In  reply  to  counsel  he  stated 

That  the  cattle  were  fed  in  two  places  in  the  yard,  and  that  he  could  not  con- 
veniently feed  them  in  more  than  two  places.  The  cattle  were  divided  into  two 
lots,  the  weaker  being  separated  from  the  stronger,  as  the  stronger  would  not  let  the 
others  eat.  There  were  twenty  in  one  place  and  fonrteen  in  the  other.  In  the  place 
where  the  twenty  beasts  were  the  food  was  placed  in  a  manger  under  a  hedge,  the 
manger  being  about  thirty  feet  long  by  two  feet  wide,  and  there  was  a  crib  for  them 
to  feed  out  of  as  well.  In  the  place  where  the  fourteen  beasts  were  they  fed  out  of 
two  mangers,  one  about  fourteen  feet  long  by  two  and  half  feet,  and  the  other  seven 
feet  long  by  two  and  a  half.  The  cattle  could  eat  out  of  either  side  of  the  mangers  in 
this  yard.  The  same  necessity  for  dishorning  does  not  exist  when  cattle  are  in  the 
field,  but  these  cattle  were  put  into  the  yard  to  be  fed  at  night  until  later  on  in  the 
season  when  the  grass  grows. 

Francis  Frederick  Collins,  Veterinary  Surgeon  deposed — 

That  he  had  considerable  experience  with  cattle  in  India  and  through  the  Afghan 
war  ;  he  had  been  employed  by  Government  to  report  on  a  disease  which  attacked 
cattle  whose  horns  sloughed  off,  and  in  consequence  it  had  been  necessary  to  cnt  the 
horns  off  to  save  their  lives,  and  that  the  operation  of  cutting  off  the  horns  was  most 
painful  and  that  he  had  seen  them  scarcely  able  to  move  for  some  days  afterwards. 
That  he  had  also  frequently  occasion  to  cut  off  horns  of  sheep  in  India,  owing  to 
parasites  at  the  root  of  the  horns.  That  the  root  of  the  horn  was  very  vascular,  and 
he  pointed  out  on  a  skull  of  a  cow,  which  he  produced,  the  thin  partition  existing 
between  the  sinus  or  cavity  at  base  of  horn  and  the  brain,  the  partition  of  bone  being 
about  one-eighth  of  an  inch  thick.  That  at  the  base  of  the  horn  a  number  of  arteries 
and  nerves  existed,  and  he  showed  on  the  skull  the  grooves  in  the  bone  where  the 
arteries  existed,  and  that  in  the  process  of  cutting  off  horns  close  to  the  skull,  as 
practised  by  farmers,  these  arteries  and  nerves  were  cut  across  with  a  saw.  The  action 
of  the  saw  destroyed  the  muscles  of  the  arteries  and  they  then  closed,  which  to  some 
extent  prevented  a  great  flow  of  blood.  That  the  operation  of  cutting  horns  off 
cattle  in  this  manner  was  much  the  same  to  the  beasts  as  cutting  off  a  man*s  nail 
at  the  quick,  and  that  inflammation  ensued  on  the  skull  of  the  cattle,  and  continued  for 
some  time,  which  caused  great  pain.  That  eventually  the  skin  grew  over  the  spot 
but  there  was  always  a  great  tenderness  and  the  cattle  were  careful  not  to  knock 
their  heads  against  anytfcdng.  He  had  not  seen  the  cattle  of  the  defendant  which 
had  been  dishorned,  but  had  heard  the  evidence  of  the  constables  as  to  the  condition 
of  the  animals  and  as  to  the  cavities  seen  by  them  in  their  heads,  and,  from  what  they 
stated,  he  was  able  to  say  that  the  operation  was  cruel,  and  attended  with  great  pain, 
and  explained  on  the  skidl  produced  the  cavities  seen  by  the  constables ;  he  allowed 
the  horn  <  n  the  skull  produced  partly  cut  across,  with  passage  exposed  and  the 
cavities  referred  to  by  the  constables.  The  purpose  of  dishorning  was  to  feed  them 
in  inclosed  places,  but  if  fed  out-  on  grass  there  was  no  object  in  dishorning.    As  a 
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fiolentiflc  fact,  there  was  no  benefit  to  the  animal  from  diBhoming,  only  a  convenience 
to  the  owner.  That  in  parts  of  England  it  was  customary  to  cut  off  the  top  of  the 
horn  and  rivet  on  a  wooden  ball,  so  as  ta  prevent  cattle  injuring  one  another,  which 
answered  the  same  purpose  as  dishorning.  In  answer  to  me,  he  said  that  castration 
of  beasts  was  painful,  but  that  it  had  the  effect  of  changing  the  nature  of  the  beast  and 
did  away  with  the  thickness  of  the  neck,  and  was  besides  a  necessary  act. 

The  defendant^  on  being  asked  had  he  anything  to  say^ 
recalled 

Joseph  McKeever^  who  stated^  in  reply  to  him^ 

That  he  was  acquainted  with  the  practice  of  dishorning  cattle  for  the  last  twenty- 
Ato  years ;  that  immediately  after  dishorning  the  cattle  generally  commenced  to 
feed  within  two  or  three  hours,  and  often  within  ten  minutes  after  the  operation.  He 
never  saw  cattle  dying  from  the  operation.  That  if  the  beast  did  not  feed  within  three 
hours  after  dishorning  he  would  say  there  was  something  wrong.  As  a  general  rule, 
they  improved  in  condition.  He  Uiought  the  bleeding  was  beneficial,  and  they  fed 
better  because  their  minds  were  easier.  Dishorned  cattle  bring  a  better  price.  They 
were  purchased  largely  by  Scotch  dealers  for  yard  and  store  feeding ;  and  even  in 
Ireland  they  fetched  a  better  price.  He  thought  they  would  sell  for  about  2L  per 
head  more,  because  they  were  more  convenient  for  yard  feeding,  as  practised  by 
Scotch  and  English  farmers.  Dishorned  cattle  bring  21.  per  head  more  in  the 
Nonnch  market  than  those  with  horns.  He  heard  that  it  was  for  stall  feeding  in 
Scotland  that  defendant's  bullocks  were  intended. 

This  dosed  the  evidence  on  both  sides. 

Gonnsel  applied  to  me  for  a  conviction^  on  the  ground  that  the 
only  reason  put  forward  on  behalf  of  the  defendant  to  justify  acts 
which  caused  great  pain  and  suffering  to  the  animals  was  the 
convenience  of  the  owner  of  the  beasts  in  making  it  easier  for 
them  to  feed  cattle  in  confined  places^  and  argued  that  the  acts 
proved  against  the  defendant  constituted  an  offence  within*  the 
meaning  of  the  Act  of  Parliament.  I^  however^  declined  to 
convict^  on  the  grounds  that  in  my  opinion  the  act  was  not 
cruelty  within  the  fair  meaning  of  the  statute ;  that  the  custom 
of  dishorning  cattle  greatly  prevailed  amongst  the  farmers  of  the 
district  to  enable  them  to  get  a  larger  price  for  their  beasts.  I 
also,  from  the  importance  of  the  matters  in  question,  and  at 
the  request  of  counsel  for  the  plaintiff,  agreed  to  state  a  case  for 
the  opinion  of  the  Superior  Courts  on  the  question  of  law 
whether  the  acta  proved  came  within  the  statute. 

The  following  order  was  made  by  me :  '^  Dismissed  on  the 
merits.'' 

I  was  subsequently  called  upon  by  writing,  dated  the  21st  day 
of  March,  1884^  by  complainant  to  state  a  case  for  the  opinion  of 
the  Exchequer  Division  of  the  High  Court  of  Justice  in  Ireland, 
pursuant  to  the  20  &  21  Yict.  c.  43^  ss.  2,  3. 

The  necessary  recognisance  was  entered  into  by  the  com- 
plainant. 

The  question  for  the  consideration  of  the  court  is  whether  I 
was  wrong  in  point  of  law  in  dismissing  the  case^  and  whether 
I  should  have  convicted  the  defendant  upon  the  above  facts. 

0.  W.  E.  Brady  (with  him  Webb,  Q.C.)  for  the  appellant. — 
The  word  "  wantonly  "  was  in  the  5  &  6  Will.  4,  c.  59,  s.  2 ;  but 
that  Act  was  repealed  by  the  12  &  13  Yict.  c.  92,  and  the  word 
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^'  wantonly*'  is  omitted  from  the  latter  Act.  There  are  no  words 
of  limitation  in  sect.  2  of  the  12  &  13  Vict.  c.  92^  and  the  word 
"  cruelly  '*  in  that  section  applies  only  to  the  word  "  beat/'  We 
are  not  at  liberty  to  inflict  torture  on  any  animal  merely  for  profit, 
nor  for  scientific  purposes^  and  that  is  the  principle  of  the  Act. 
The  Vivisection  Act  (39  &  40  Vict.  c.  57)  was  required  to  enable 
scientific  men  to  do  what  without  it  would  have  been  illegal. 
The  point  is  not  that  the  abuse  of  the  animal  is  unnecessary,  but 
that  the  law  says  you  shall  not  make  a  profit  out  of  the  torture 
of  any  animal.  The  question  of  castration  is  outside  the  Act ; 
it  is  both  necessary  and  reasonable,  and  therefore  legal,  being 
justifiable.  The  question  is.  Have  these  animals  been  tortured  f 
They  undeniably  have  been,  and  there  is  no  justification  or 
excuse  here  for  the  torture  on  grounds  of  necessity  or  reason- 
ableness. Wood  fastened  on  their  horns  would  effectually 
prevent  the  animals  from  homing  one  another,  and,  besides, 
there  should  be  no  necessity  to  keep  them  in  close  yards.  Cutting 
cocks'  combs  is  an  offence  against  the  statute,  though  it  is  said 
to  increase  their  value :  {Murphy  v.  Manning,  2  Ex.  Div.  307.) 
(Counsel  also  referred  to  Budge  v.  Parsons^  3  B.  &  S.  382  ;  and 
Powell  V.  Knights,  26  W.  R.  721.) 

John  Ro88  and  /.  Oibson,  Q.C.  for  the  respondent. — The  ques- 
tion whether  these  acts  amount  to  cruelty  is  a  question  of  fact, 
and  has  been  decided  by  the  court  below,  and  is  not  subject  to 
review.  The  words  of  the  section  relied  on  are,  '*  cruelly  beat, 
abuse,  ill-treat,  or  torture.''  The  word  "  cruelly  "  is  the  govern- 
ing word  in  that  clause.  Cruelty  is  a  relative  term,  and  what  is 
cruelty  under  one  state  of  circumstances  is  not  cruelty  under 
another.  The  difficulty  is  to  find  out  what  is  cruelty.  There  can 
be  no  infliction  of  pain  without  cruelty.  The  word  ^'  cruelty " 
implies  something  of  motive.  Animals  are  not  kept  by  the 
owners  from  motives  of  pure  benevolence,  and  the  owners  have 
the  right  to  make  them  more  useful  by  inflicting  some  pain  on 
them.  Any  pain  that  is  inflicted  for  a  wanton  and  unreasonable 
purpose  is  cruelty,  and  any  pain  that  is  inflicted  for  a  reasonable 
and  lawful  purpose  is  not  cruelty.  The  reasonableness  of  the 
object  for  which  pain  is  inflicted  cannot  be  excluded,  and  the 
only  question  is  whether  dishorning  is  a  reasonable  practice. 
The  evidence  is  that  the  animals  thrive  better  after  the  opera- 
tion, and  it  prevents  them  from  horning,  and  so  inflicting  great 
fain  and  injury  on  each  other  in  close  yards  and  on  steamers, 
t  is  a  reasonable  thing  to  prevent  them  from  so  injuring  one 
another.  Bulls  are  brought  through  the  streets  with  copper 
rings,  which  is  done  for  mere  convenience,  as  they  could  be 
conveyed  by  other  means.  The  pain  inflicted  by  dishorning  is 
momentary,  and  does  the  animals  no  harm  whatever.  The  fact 
that  the  price  of  the  animals  is  increased  shows  the  great  utility 
of  this  practice.  This  practice  has  been  in  existence  for  a  great 
number  of  years  without  any  attempt  being  made  to  stop  it,  and 
it  is  for  the  interest  of  the  community  that  it  should  continue. 
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The  meaning  of  the  word  "  cruelty,"  as  given  by  Webster,  is  any 
act  of  a  human  being  which  inflicts  unnecessary  pain.  There  are 
two  matters  to  be  considered — first,  the  amount  of  pain  that  is 
caused,  and,  secondly,  the  object  to  be  attained.  This'  practice 
is  not  likely  to  do  any  injury  to  the  life  of  the  animal,  for,  if  so, 
it  would  not  be  continued.  It  would  cause  much  greater  pain  to 
have  the  horn  broken  off,  as  frequently  happens  when  it  is  left 
on.  If  the  argument  of  the  other  side  is  right,  it  would  not  have 
been  necessary  to  pass  the  Vivisection  Act  (89  &  40  Vict.  c.  57). 
If  this  matter  is  to  be  dealt  with  at  all  it  should  be  by  the 
Legislatnre. 

Webb,  Q.O.  in  reply. — This  question  has  been  decided  in 
England  (but  the  case  is  not  reported  in  the  authorised  reports), 
and  the  practice  has  been  practically  put  a  stop  to.  Torture  of 
animals  should  not  be  allowed  merely  for  the  purposes  of  luxury, 
caprice,  or  amusement.  We  are  not  at  liberty  to  inflict  torture 
upon  any  animal  merely  for  the  purpose  of  profit,  no  matter  how 
great. 

DowsB,   B. — ^This  is  a  case   stated   for  the   opinion   of    the 
Exchequer  Division,   at  the  instance  of  the  prosecutor,  who  is 
Secretary  to    the    Society  for    the   Prevention  of    Cruelty    to 
Animals.     The  magistrate  has  set  out  the  facts  fully,  and  I  think 
it  might  be  well  to  refer  to  them  not  at  any  great  length.     The 
prosecution  is  brought  under  the  12  &  13  Vict.  c.  92,  s.  2,  which 
provides  :  '*  Be  it  enacted  that  if  any  person  shall  from  and  after 
the  passing  of  this  Act  cruelly  beat,  ill-treat,  over-drive,  abuse,  or 
torture,  or  cause  or  procure  to  be  cruelly  beaten,  ill-treated,  over- 
driven, abused,  or  tortured,  any  animal,  every  such  offender  shall 
for  every  snch  offence  forfeit  and  pay  a  penalty  not  exceeding  five 
pounds."    In  the  previous  Act,  5  &  6  Will.  4,  c.  59,  the  word 
"  wantonly ''  was  added,  but  in  the  more  recent  statnte  this  word 
has  been  omitted.     The  omission  of  the  word  is  significant.     It 
shows  that  the  Legislature  did  not  intend  that  the  presence  of 
calculation,  deliberation,  and  motive  in  the  minds  of  the  perpe- 
trators of  the  act  should  condone  the  cruelty  of  their  conduct. 
It  is  upon  the  clause  of  the  statute  that  I  have  just  cited  this 
prosecution  is  brought,  and  upon  no  other.     The  act  complained 
of  here  is  the  cutting  off  in  a  cruel  manner  the  horns  of  cattle, 
and  the  cutting  them  off  in  such  a  way  as  to  leave  no  signs 
apparent  that  there  were  ever  horns  growing  on  the  head.     Of 
course  a  skilful  person  examining  the  cattle  would  know  what  had 
been  done,  but  to  an  ordinary  spectator  it  would  appear  that  there 
never  had  been  any  horns  on  the  beasts  at  all.     [His  Lordship 
referred  to  the  evidence  in  detail,  as  contained  in  the  case  stated 
and  particularly  to  that  of  the  veterinary  surgeon,  and  proceeded 
to  say :]     It  was  not  contended  that  these  acts  were  done  for  the 
sake  of  the  cattle.  I  do  not  think  it  could  have  been  so  contended. 
The  magistrate,  having  heard  the  case,  came  to  the  conclusion  that 
the  acts  done  did  not  constitute  cruelty  within  the  statute,  and 
refused  to  convict.  The  question  he  puts  is  whether  he  was  wrong 
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in  point  of  law  in  dismissing  the  case^  and  whether  he  should  have 
convicted  the  defendant  upon  the  facts  proved.  As  to  the  facts^ 
there  was  substantially  no  controversy.  The  evidence  was  all  the 
one  way ;  and^  although  it  might  be  argued  that  it  was  a  question  of 
fact  that  is  submitted  to  us^  the  question  as  put  to  us  is  really  one 
of  law^  viz.^  whether  the  admitted  facts  amount  to  cruelty  within 
the  statute.  It  has  been  contended  that  the  word  '^  cruelly '' 
governs  all  the  other  words  in  the  section.  I  do  not  think  it  is 
necessary  for  me  to  give  a  specific  opinion  as  to  that.  Mr.  Gibson 
and  Mr.  Boss  have  argued  that  '^  cruelly  '^  runs  through  the  whole 
sentence;  that  it  means  cruelly  beat^  cruelly  ill-treaty  cruelly 
over-drive,  cruelly  abuse,  and  cruelly  torture.  Dr.  Webb  and 
Mr.  Brady  say  that  *'  cruelly  "  applies  only  to  the  word  "  beat  /' 
that  the  word  "  beat "  requires  the  qualification  contained  in  the 
adverb  ''  cruelly ''  to  bring  it  within  the  Act ;  that  abuse  and 
torture  ex  vi  termini  do  not  require  the  word ;  and  that  the  acts 
here  complained  of  are  abuse  and  torture,  and  nothing  less.  I 
am  free  to  admit  that  there  is  a  great  deal  to  be  said  on  both 
sides,  but  in  the  cases  cited  "  cruelly ''  seems  to  be  applied  to  all 
the  words.  In  any  event,  it  seems  taken  for  granted  that  the 
offence  intended  to  be  dealt  with  is  cruelty.  In  Budge  v.  Parsons 
(3  B.  &  S.  882)  it  was  unnecessary  to  give  any  judiciid  decision  on 
this  point.  Wightman,  J.,  said  it  was  the  unnecessary  abuse  of 
the  animal  that  constituted  the  offence,  and  he  appeared  to  think 
that ''  cruelly ''  governed  the  whole  of  the  words  in  the  clause. 
I  do  not  think  that  it  is  of  much  importance  to  decide  whether  the 
adverb  governs  the  whole  of  the  words  or  not,  for  the  offence  is 
committed  if  we  are  of  opinion  that  the  cattle  were  abused  and 
tortured.  It  is  impossible,  if  we  so  think,  to  argue  that  these 
cattle  were  not  treated  cruelly,  and  made  the  subject  of  a  direct 
act  of  cruelty,  within  the  true  meaning  of  the  statute.  I  shall 
not  come  to  the  conclusion  that  the  cattle  were  ill-treated,  abused, 
and  tortured  unless  I  am  prepared  to  decide  that  they  were 
cruelly  ill-treated,  cruelly  aoused,  and  cruelly  tortured.  The 
word  "  torture  "  ex  vi  termini  involves  cruelty.  This  being  so,  the 
question  arises.  Are  any  limitations  to  be  imposed  on  the  words  so 
interpreted,  and  is  any  justifi.cation  or  excuse  to  be  successfully 
urged  for  the  act?  It  is  said  that,  according  to  the  general 
policy  of  the  law,  nothing  can  excuse  torture,  or  abuse,  or  ill- 
treatment.  I  am  not  inclined  to  adopt  this  view  in  construing 
the  statute.  We  must  have  regard  to  the  use  to  be  made  of 
cattle,  and  to  the  ordinary  mode  of  treating  them,  and  to  the 
ordinary  conditions,  affairs,  and  circumstances  of  life.  I  am 
inclined  to  go  with  Dr.  Webb  in  his  argument  that  the  lower 
animals  are  not  to  be  entirely  subordinated  to  man.  If  men  have 
their  rights  in  respect  of  these  animals  they  also  have  their  duties, 
and  we  have  it  on  the  highest  authority  that  '^  a  righteous  man 
regardeth  the  life  of  his  beast,''  and,  if  its  life,  why  not  what  make 
its  life  endurable  7  Most  people-*«t  least  those  not  entirely  given 
over  to  selfishness — are  agreed  that  the  lower  animals  should  be 
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taken  dae  care  of^  treated  with  kindness^  and  guarded  against 
the  wanton  or  purposeless  abase  of  man.  Morale  religions^ 
humane,  or  sentimental  grounds  are  not  always  sufficient  to  pre- 
vent cruel  acts,  and  therefore,  in  the  reigns  of  William  lY.  and 
of  Victoria,  Acts  were  passed  to  restrain  the  power  of  human 
beings,  and  to  prevent  them  from  dealing  with  "  dumb-driven 
cattle  ^'  in  such  a  manner  as  to  impose  upon  them  unnecessary 
and  unreasonable  pain.  In  considering  this  case  we  are  not 
much  assisted  by  authority.  In  addition  to  the  decision  already 
mentioned.  Murphy  v.  Marming  (2  Ex.  Div.  807)  has  been  cited. 
The  act  there  complained  of  was  the  cutting  the  comb  off  a  cock, 
and  it  was  held  an  offence  within  the  statute.  The  excuses  for 
that  act  were  held  to  be  unreasonable,  and  so  far  as  the  court  laid 
down  any  principles  we  must  apply  them  to  this  case.  Kelly, 
G.B.  says  in  his  judgment/  '^  Taking  off  the  comb  makes  them 
more  fit  for  fighting.  It  is  cruelty,  and  an  %buse  and  ill- 
treatment  '' — ^the  very  words  in  the  Act — "  Ab  it  does  not  better 
fit  the  animal  for  the  use  of  man,  or  for  any  other  lawful  or  proper 
purpose,  it  is  wholly  unjustifiable,  and  is  a  criminal  act,  which 
comes  within  the  statute.^'  And  Cleasby,  B.  says  :  *'  Whenever 
the  purpose  for  which  the  act  is  done  is  to  make  the  animal  more 
serviceable  for  the  use  of  man,  the  statute  ought  not  to  be  held  to 
apply.''  Ab  was  said  by  Wightman,  J.  in  Budge  v.  Parsons 
(8  B.  &  S.  382),  ^^  the  cruelty  intended  by  the  statute  is  the 
unnecessary  abuse  of  the  animal.  Neither  cock-fighting  nor  the 
chance  of  a  prize  at  an  exhibition  is  such  a  purpose  as  prevents 
the  word  ^  cruel '  as  used  in  the  Act  from  applying.''  I  think 
this  case  affords  us  some,  though  not  much,  assistance.  I  cannot 
hold  that  what  is  here  complained  of  better  fits  or  makes  the 
animal  more  serviceable  for  the  use  of  man.  I  think  the  acts 
were  unreasonable  and  unnecessary,  and  are  consequently 
forbidden  by  law.  The  acts  were  done  for  convenience,  it  is  said. 
Convenience  of  whom  ?  Of  the  man  who  chooses  to  feed  his 
cattle  in  a  narrow  yard,  and  in  a  particular  manner,  and  in  a  con- 
fined place.  In  my  judgment,  the  acts  cannot  be  said  to  be  done 
to  make  the  animsd  more  serviceable  for  the  use  of  man.  They 
were  done  for  the  convenience  of  particular  individuals,  and  for 
their  contingent  profit,  and  under  special  conditions,  and  under 
circumstances  of  limited  and  by  no  means  general  application. 
There  are  some  markets  in  England  where  beasts  are  preferred 
without  horns ;  but  if  there  were  other  markets  where,  that  they 
might  be  more  easily  fattened,  they  were  preferred  without  eyes, 
would  that  justify  or  excuse  any  person  in  depriving  the  animals  of 
their  eyes  ?  But  the  question  is,  where  can  we  draw  the  line,  for 
the  line  must  be  drawn  somewhere.  Particular  convenience,  or 
particular  profit  in  exceptional  instances,  cannot  be  the  test.  In 
some  markets  homed  cattle  may  be  preferred,  in  some  unhomed. 
Some  breeders  or  feeders  of  cattle  may  like  the  one,  and  some 
the  other.  If  people  in  England  or  Scotland  want  to  have 
hornless  animals  they  must  dishorn  them  for  themselves,  and  the 
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English  or  Scottish  aathorities  mast  apply  the  law  as  we  are 
going  to  do  now  in  Ireland.  It  is  a  clear  role  to  lay  down,  as  I  do 
now^  that  there  is  a  limitation  to  the  power  of  owners  of  beasts, 
and  that  limitation  is  that  the  act  done  mnst  not  be  unreasonable 
and  unnecessary ;  and  if  it  be  so,  and  cruel  in  addition,  that  the 
offence  is  committed  against  which  the  statute  was  passed.  I 
have  gone  further  in  favour  of  these  improvers  on  the  work  of 
creation  than  Wightman,  J.,  because  he  seemed  to  think  that 
the  act  was  illeg^  when  it  was  unnecessary — I  add  to  this^  and  un- 
reasonable. Nobody  can  contend  that  it  was  absolutely  necessary 
to  cut  off  these  horns,  and,  in  my  view,  it  was  eminently 
unreasonable.  I  shall  decide  that  the  act  would  not  be  within 
the  statute  if  it  were  a  reasonable  and  necessary  act,  and 
therefore  I  think  a  justification  or  excuse  can  always  be  urged  if 
there  are  facts  to  support  it.  In  my  opinion,  there  are  no  such 
facts  here.  All  the  circumstances  of  the  case  ought  to  be 
considered  in  deciding  whether  the  act  is  reasonable  and  neces- 
sary, and  all  the  arguments  that  can  be  brought  forward  ought 
to  be  fully  and  fairly  considered.  Of  course,  our  decision  in  this 
matter  will  be  severely  criticised ;  but  we  do  not  care  about  that. 
We  shall  do  our  duty,  and  must  be  prepared  for  criticism  and 
worse  if  we  in  any  way  run  counter  to  human  selfishness ;  and  we 
have  done  that  in  the  most  unequivocal  manner  in  this  case.  I 
must  act  on  the  opinion  I  have  formed.  An  act  of  this 
description  is  clearly  within  the  statute.  Once  the  cruel  act  is 
unreasonable  and  unnecessary — and,  in  my  opinion,  the  aethers 
is  both  one  and  the  other — the  prosecution  ought  to  succeed. 
On  the  facts,  as  laid  before  us,  the  magistrate  should  have  con- 
victed. The  case  must,  therefore,  be  sent  back  to  him,  with  the 
opinion  of  the  court  that  he  was  bound  to  convict,  and,  as  this  is 
a  case  of  the  first  impression  in  this  country,  we  shidl  give  no 
costs  of  the  argument. 

Andrews,  J. — Upon  the  evidence,  which  has  been  so  fully  and 
carefully  reported  by  the  resident  magistrate  who  stated  the  case, 
I  am  of  opinion  that  the  dishorning  of  the  cattle  in  the  manner 
proved  constituted  an  offence  within  the  12  &  13  Yict.  c.  92,  s.  2. 
That  the  dishorning  was  not  done  wantonly,  but  for  the  purpose 
of  convenience  and  profit,  is  not  in  itself  a  suiBScient  defence.  It 
ought  to  be  shown  to  be  necessary  or  reasonable  under  all  the 
circumstances.  Even  if  there  were  no  other  means  of  effecting 
the  same  purposes,  regard  must  be  had  to  the  nature  of  the  act 
complained  of,  the  manner  in  which  it  was  done,  and  the  amount 
of  suffering  thereby  inflicted  on  the  animals;  and  in  this 
particular  case  the  objects  sought  to  be  attained  do  not,  in  my 
opinion,  justify  the  means  which  were  used  to  accomplish  them. 
It  has  not,  however,  been  shown  that  a  much  less  painful,  if  not 
a  painless  mode  of  effecting  the  same  objects  cannot  be  adopted, 
or  that  a  much  less  painful  mode  of  removing  the  horns,  or  a 
sufficient  part  of  them,  may  not  be  resorted  to.  I  offer  no 
opinion  on  any  state  of  facts  differing  in  any  material  respect 
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from  the  facts  of  the  case  before  us.    All  I  decide  is  that  these  Bkadt 

partioalar  facts  constitate  the  offence  of  cruelly  ill-treating  and  "* 

abusing  the  cattle  within   the  meaning  of  the  2nd  section  of  "^'^' 

the  Act,  and  the  case  should  be  remitted  to  the  magistrate  with  1884. 

this  opinion.     This,  I  believe,  is  the  first  case  of  dishorning  cattle  ~' 

that  has  come  before  this  court,  and^  under  all  the  circumstances,  c^^^^ 
we  shall  give  no  costs  of  the  appeal. 

Solicitor  for  the  prosecutor,  Oarruthera. 

Solicitors  for  the  defendant,  Q.  8.  and  M  Beeves  and  Sons. 
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Nao.  29  and  80, 1883. 
(Before  Dowsb^  B.  and  Andrews,  J.) 

COUBT  OF  ApFSAL. 

Jan.  22  and  23,  1884. 

(Before  Sir  Bdwabd  Sullivan,   L.C,  Mobbis,  O.J.,  Pitzoibbon 

and  Babbt,  L. JJ.) 

Dklaney  v.  Wallis  and  Sons,  (a) 

PvhUc  salesmasters — Stolen  sheep— Sale  in  market  overt — Transfer 

of  property — Conversion, 

D.  was  a  farmer  residing  in  the  Queen's  County.  (7.,  who  was 
also  a  farmer  residing  in  the  same  county,  on  the  1 7th  day  of 
January,  1883,  took  twenty-one  sheep,  the  property  of  D.,  off 
his  lands,  amd  brought  them  to  Dublin,  where  there  is  a  cattle 
market  established  by  the  Corporatism  of  Dublin  under  the 
provisions  of  the  Dublin  Improvement  Act  (12  ^  13  Vict.  c.  97, 
s,  80),  and  in  which  there  is  held  a  public  market  for  t/ie  sale  of 
cattle  and  sheep  every  Thursday,  the  legal  hour  for  commencing 

(a)  Reported  by  Joins  H.  SzATuar,  Esq.,  BaniBter-at-LAw. 
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i^wjuwT         sales  being  eight  o'clock  in  the  moming.     On  Thursday,  the  18th 

Walub  and       ^^y  ^f  January,  1883,  0.  brought  the  twenty-one  stolen  sheep 

Sons.  to  the  market,  between  eight  and  nine  o'clock  in  the  morning ^  and 

a^ked  W.  and  Sons,  who  were  salesma^ters  in  the  market,  to 

^f^  have  the  sheep  sold  for  him.     W.  and  Sons,  in  ignorance  of  the 

Public  sales^       tlieft,  put  the  sheep  into  their  pens,  and  in  a  few  minutes  they 

masters'--  Con-      were  purchased  by  O.  at  63a.  ea^^.  Immediaiely  after  the  sale  O. 

version.  removed  the  sheep,  and  W>  and  Sons  paid  to  C.  the  purchase- 

money,  less  by  their  own  commission.    The  next  day  D.  informed 

W.  and  Sons  that  the  sheep  had  been  stolen  from  him,  and  there- 

iipon  W,  and  Sons  gave  him  all  the  information  in  their  power, 

0.  was  arrested,  and  convicted  of  the  theft.     D.  having  brought 

an  action  against  W.  and  Sons  for  711.  8s.,  which  he  alleged 

was  the  value  of  the  sheep  to  him,  a  special  case  was  stated  for 

the  opinion  of  the  court  as  to  the  liability  of  W.  and  Sons, 

Held,   by  the  Exchequer  Division  and  by   the  Court  of  Appeal 

that  W.  and  Sons  were  liable  to  D.  for  the  conversion  of  the 

sheep. 

^"PHIS  case  came  before  the  Conrt  on  a  special  case. 

» 

The  case  stated  was  as  follows  : 

This  was  an  action  to  recover  damages  for  alleged  conversion 
by  the  defendants  of  twenty-one  sheep,  and  for  money  received 
by  the  defendants  for  the  plaintifif  s  use.     The  amount  claimed 
was  71Z.  8^.     The.  plaintiff  was  a  farmer  residing  at  Boskeen,  in 
the  Qaeen's  County.   The  sheep,  the  subject-matter  of  the  action, 
were,  on  or  about  the  17th  day  of  January,  1883,  stolen  off  his 
land  by  a  man  named  Michael  Crossan,  who  was  also  a  farmer  in 
the  Queen's  County.     The  defendants  were  public  salesmasters, 
and  transacted  their  business  in  that  capacity  in  the  New  Cattle 
Market  established  by  the   Corporation   of  Dublin   under  the 
provisions  of  the  Dublin  Improvement  Act  (12  &  13  Vict.  c.  97, 
c.  80).     On  every  Thursday  a  public  market  for  the  sale  of  cattle 
and   sheep  was  held  in  the  New   Market,  the  legal  hour  of 
commencing  sales  being  eight  o'clock  in   the  morning.      On 
Thursday,   the  18th    day   of  January,   1883,   the   said  Michael 
Crossan,  accompanied  by  two  other  men,  brought  the  twenty-one 
sheep  which  had  been  stolen  by  him  from  the  plaintiff  to  the 
stand  of  the  defendants  in  the  New  Cattle  Market,  between  eight 
and  nine  o'clock,  and  asked  the  defendants  to  have  the  sheep 
sold  for  him.     The  defendants  did  not  know  the  said  Michael 
Crossan,  or  either  of  the   men   with   him,   and  were  entirely 
ignorant  that  the  sheep  had  been  stolen.     The  name  given  by 
the  said  Michael  Crossan  was  John  CuUen,  and  the  name  Dunne 
was  also  mentioned.     The  sheep  were,  within  a  few  minutes, 
purchased  by  Mr.   P.   Graves,  butcher,  Bathgar,  at  63^.   each, 
and  this  price,  less  \l,  \8s.  for  commission,  and  2s.  handed  to  the 
said    Michael     Crossan   in    cash,   was    paid    to     said    Michael 
Crossan  by  the  defendants.     The  entry  in  the  defendants'  books 
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as  to  the  transaction  made  at  the  time  is  in  the  words  and  figures     Dblancy 

foUowini? :  »• 

°  Wallu  and 

John  Cdllbn  (or  Ddnnb).  Sons. 

£    $,  (L  

Twenty-one  sheep— Graves— 68s.  66    3  0  1888. 

Commission £1  13    0  

Cash 2    0  Public  saleS' 

1  15  0  Masters —  Con- 


Cash      je64    8     0 

The  invoice  given  to  the  said  Michael  Crossan  at  the  time  he 
received  the  64Z.  8«.,  which  was  paid  him  by  cheque^  was  in  the 
following  words  and  figures : 

John  Wallis  and  Sons, 

Cattle  and  Sheep  Salesmen,  Com  and  Wool  Brokers, 

Dublin,  Liverpool,  and  Manchester. 

Offices  :  33,  Bachelor's  Walk. 


versi(m. 


CatUe  Market,  Dublin,  18th  Jan. 
Sold  for  Mr.  John  Cdllbn. 

,1883. 

Cattle. 

Sheep. 

Buyer. 

Rate  per  head. 

£ 

1 

«.      d. 

21 

Graves. 

£    s.   d. 
Commission...  1  13    0 
Keep 
ToUs 
Drivings 
Cash 0    2    0 

63«. 

66 
1 

3 
15 

0 
0 

Cash 

64 

8 

0 

The  twenty-one  sheep  were  taken  away  by  Mr.  Graves  imme- 
diately after  his  purchase^  and  the  whole  transaction  was  dosed 
by  payment  to  the.  said  Michael  Crossan  by  nine  o^clock  in  the 
morning.  On  the  day  following  the  sale  the  plaintiff  informed 
the  defendants^  at  their  office  in  Dublin^  that  the  sheep  had  been 
stolen  off  his  lands^  and  this  was  the  first  information  the  defen- 
dants had  on  the  subject.  The  defendants  informed  the  plaintiff 
of  the  facts  hereinbefore  stated^  including  the  name  and  address 
of  the  purchaser  of  the  sheep.  The  said  Michael  Crossan  was 
sabseqaently  arrested^  and  was  tried  at  the  Assizes  held  at 
Tnllamore^  in  and  for  the  King^s  Coanty,  on  the  9th  day  of 
March^  1883^  for  the  larceny  of  the  said  twenty-one  sheep.  One 
of  the  defendants'  firm  and  their  penman  were  examined  as 
witnesses,  and  the  said  Michael  Crossan  was  dnly  convicted  and 
sentenced  to  six  months'  imprisonment.  The  plaintiff  alleged 
that  the  sheep  were  in  fact  worth  to  him  the  amoant  claimed  in 
the  writ  of  summons  and  statement  of  claim,  namely,  71 Z.  89. ; 
and  for  the  pui-pose  of  the  case  the  defendants  did  not  question 
the  value  of  the  sheep  to  the  plaintiff.     They  were  in  fact  sold 
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Vmjkxmi  at  the  best  price  obtainable  in  the  market  on  the  day  of  the  sale. 

_     ^'  The  qaestions  for  the  decision  of  the  coart  were  : 
^Soxt.^         1*  whether^  under  the  circumstances  hereinbefore  stated^  the 

defendants  converted  the  said  sheep  to  their  own  use  or  wrong- 

^^  fully  deprived  the  plaintiff  of  the  nse  and  possession  thereof? 
Public  aa/e3-       ^*  Whether  any  money  was  received  by  the  defendants  for  the 
mastets—  Qm-  use  of  the  plaintiff. 


wrston 


Oerrard  and  Carton,  Q.C.,  for  the  plaintiff. — ^The  question  raised 
here  has  been  ruled  in  Oanly  v.  Ledwidge  (Ir.  Bep.  10  G.  L.  S3). 
Any  person  who  however  innocently  obtained  possession  of  the 
goods  of  a  person  who  has  been  fraudulently  deprived  of  them^ 
and  disposes  of  them^  is  guilty  of  a  conversion :  {Hollins  v. 
Fowler,  L.  Rep.  7  H.  of  L.  757 ;  Horwood  v.  Smith,  2  T.  R.  750 ; 
Lancashire  Waggon  Company  v.  Fitzhugh,  6  H.  &  N.  502  ;  Hiort 
V.  Bott,  L.  Rep.  9  Ex.  86.)  The  fact  of  the  conviction  of  the  thief 
improves  the  position  of  the  plaintiff  here^  and  would  entitle  him 
to  sue  not  only  the  defendants  but  the  purchaser :  {Scattergood  v. 
Sylvester,  15  Q.  B.  506.) 

Kisbey  and  The  Solicitor-Oeneral  (S.  Walker^  Q.C.)  for  the 
defendants. — This  case  is  distinguishable  from  Oanly  v.  Ledwidge 
(Ir.  Rep.  10  C.  L.  33).  There  the  owner  claimed  the  cow  while 
still  on  the  standi  and  the  salesmaster  refused  to  give  it  up^  and 
that  case  might  therefore  be  upheld  on  the  authority  of  Jjee  v. 
Bayes  (18  C.  B.  599).  The  salesmasters  here  had  no  possession 
of  the  animals ;  they  were  in  the  position  of  factors^  and  were 
mere  negotiators.  Fowler  v.  Hollins  (L.  Rep.  7  Q*  B.  616; 
L.  Rep.  7  H.  of  L.  757)^  when  properly  understood,  is  altogether 
in  favour  of  the  defendants  here.  In  that  case  all  the  judges  say 
that  if  the  defendant  had  acted  simply  as  a  broker  he  would  not 
have  been  liable.  We  submit  that  a  salesmaster  is  in  the  same 
position  as  a  cotton  broker.  Oreenway  v.  Fisher  (1  C.  &  P.  192) 
was  decided  on  the  ground  that  there  was  a  public  employment. 

DowsB,  B. — ^This  action  was  brought  by  the  plaintiff  Delaney 
against  the  defendants,  Messrs.  WalUs  and  Sons,  in  trover  and 
also  in  contract,  as  the  ground  of  action  can  be  viewed  in  a  double 
aspect.  The  first  count,  then,  is  in  trover  and  the  second  is  for 
money  had  and  received.  The  case  is  a  very  important  one,  and 
has  been  very  well  argued  and  especially  so  by  Mr.  Kisbey,  who 
went  at  more  length  into  the  authorities  bearing  on  the  case  than 
was  done  by  counsel  for  the  plaintiff,  who  have,  however,  ren- 
dered to  the  court  every  assistance  to  enable  us  to  arrive  at  a 
conclusion.  If  we  had  any  doubt  upon  the  case  we  would  reserve 
our  decision.  We  think  it  best,  however,  as  we  are  satisfied  what 
our  judgment  should  be,  to  deliver  that  judgment  now,  more 
particularly  as  it  will  be  some  time  before  the  full  court  again 
sits.  The  facts  of  the  case  are  not  complicated.  Delaney,  the 
plaintiff,  was  in  possession  of  twenty-one  sheep,  and  the  thief,  as 
he  was  shortly  and  appropriately  termed  in  argument,  brought 
the  sheep  to  ihe  eminent  salesmasters,  Messrs.  Wallis  and  Sons, 
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for  sale  on  the  Thursday  market^  the  18th  day  of  January^  1883.     Delakxt 
TJDqaeatioQably  then  the  thief  was  in  possession  of  the  sheep  and   ^^j^  ^^ 
brought  them    to  Messrs.  Wallis'  stand  or  inclosnre^   and  put        sons. 

them  into  it  so  as  to  give  Messrs.  Wallis  some  kind  of  possession         

for  the  time  being.  Messrs.  Wallis  sold  the  sheep  to  Graves  ;  ^fj^' 
and^  deducting  their  commission  and  a  small  sum  advanced^  they  PubHcsaiea* 
paid  the  money  over  to  the  thief.  The  sheep  were  then  taken  masters—  Con- 
away  by  Graves ;  that  is,  as  I  understand  it,  the  salesmaster  «^«'"«<"»- 
delivered  over  the  sheep  to  Graves  who  had  purchased  them. 
(hi  the  following  day,  the  plaintiff  informed  Messrs.  Wallis  that 
the  sheep  were  stolen  from  him,  and  that  was  the  first  informa- 
tion Messrs.  Wallis  and  Sons  had  on  the  subject.  This  took 
place  in  January.  In  March,  at  the  Assizes  for  the  Home  Circuit, 
the  thief  was  prosecuted  and  convicted,  and  received  what  I  am 
sure  he  thought  the  very  moderate  sentence  of  six  months^  im- 
prisonment with,  I  hope  and  presume,  hard  labour.  The  sheep 
had  passed  into  the  possession  of  Graves,  a  butcher.  It  is  not 
stated  what  he  did  with  the  sheep,  but  it  is  to  be  supposed  that 
they  were  disposed  of  in  the  ordinary  manner  that  sheep  bought 
by  butchers  generally  are.  The  plaintiff  then  brings  his  action, 
and  the  question  for  our  decision  is,  whether  the  defendants  con- 
verted the  sheep,  and  whether  the  plaintiff  should  recover  the 
value  of  the  sheep  found  by  the  case.  It  is  argued  for  the 
plaintiff  that  the  defendants  are  liable  in  trover ;  that  they  con- 
verted the  sheep  to  their  own  use.  For  this  they  rely  not  only  on 
the  general  law  as  argued  by  Mr.  Gerrard,  but  also  on  the  judg- 
ment of  the  Court  of  Queen^s  Bench  in  Oanly  v.  Ledwidge  (It*. 
Rep.  10  C.  L.  83.)  This  judgment  was  well  considered.  Two 
judges,  Fitzgerald  and  Barry,  JJ.,  were  of  opinion  that  the 
action  lay.  Whiteside,  C. J.,  differed  on  a  ground  which  does  not 
touch  this  case  very  much.  The  fact  of  Whiteside,  C.J.,  differing, 
however  eminent  a  judge  he  was,  cannot  affect  the  decision,  as 
the  judgment  of  the  Court  is  the  judgment  of  the  majority.  The 
decision  of  the  Court  of  Queen's  Bench  was  in  favour  of  Ledwidge, 
the  plaintiff,  and  if  the  facts  of  that  case  do  not  differ  materially 
from  the  facts  of  this  case  we  ought  to  be  bound  by  the  comity 
and  courtesy  of  the  courts,  which  always  not  only  respect  but 
consider  themselves  bound  by  the  decision  of  a  court  of  co- 
ordinate jurisdiction,  except  in  cases  where  no  appeal  can  be 
taken  from  the  decision,  or  where  the  judgment  has  been 
reversed  on  appeal.  We  are  bound  then  to  follow  Oanly  v. 
Ledwidge  even  if  we  disapproved  of  it ;  but  I  am  very  far  from 
saying  that  I  disapprove  of  Oa/nly  v.  Ledwidge,  and  so  far  as 
the  facts  here  are  the  same  as  in  Oanly  v.  Ledwidge  I  intend  to 
follow  it.  Do  the  facts  then  of  this  case  differ  from  the  facts  of 
that  case  ?  In  this  respect  they  do :  In  that  case  the  question 
arose  about  the  selling  of  a  cow — ^here  it  is  about  sheep.  This, 
however,  is  not  a  very  substantial  difference.  It  is  argued  that 
there  are  two  grounds  of  substantial  difference  between  the  cases. 
There,  after  the  sale,    the    cow    was   left  standing    at   Messrs. 

VOL.  XV.  H    H 
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"DaujxRY     Ganly's  stand.     While  the  animal  was  still  there  the  real  owner 

Walus  and   c^™®  *^d  demanded  it,  and  Messrs.  Ganly  refiised  to  gfive  up 

Soifg.       possession.    This  distinction,  however,  is  not  of  such  a  kind  as  to 

■—        countervail  the  decision  in  Oanly  v.  Ledtvidge.     The  sale  there 

1        was  in  market  overt,  and  the  property  was  passed  to  the  purchaser 

PtihUc  sales-   by  the  sale.     The  demand  by  the  true  owner  and  the  refusal  by 
masters---  Con"  the  salesmaster  was  not  a  conversion  :   it  was  only  evidence  of  a 
conversion.     The  demand  must  be  by  a  person  entitled  to  make 
the  demand,  and  the  refusal  must  be  by  a  person  who  has  some 
right  to  deal  with  the  subject  otherwise  than  by  merely  saying 
yes  or  no.      Ganly  there  was  after  the  sale  a  trustee  for   the 
purchaser,  and  he  had  no  right  to  give  up  the  cow.     Upon  this 
fact  some  stress  was  laid  by  the  judges  in  that  case.     Barry,  J. 
adopts  the  judgment  of  Fitzgerald,  J.,  who  says  at  the  end  of 
the  case :   "  On  the  whole,  my  brother  Barry  and  I  have  come 
to  the  conclusion  that  the  defendants,  who  acted  as  the  volun- 
tary though  innocent  agents   of  the  thief,  and  through  whose 
meand  and  agency  a  vsJid   sale  was  effected  in  market  overt, 
thereby  transferring^  the  plaintiff's  property  to  another,  and  who 
actually  delivered  the  cow  to  the  purchaser,  are  not  excused  by 
reason  of  their  acting  only  within  the  scope  of  their  business  and 
employment,  and  have  no  protection  by  law  against  the  plaintiff's 
demand.''    That  is  a  general  proposition  which  covers  the  present 
case,  and  this  being  so  I  do  not  see  any  distinction  between  the  two 
cases,  and   the  law  must  remain  for  the  present  as  stated  in 
Oanly  v.  Ledwidge.     A  second  point  relied  on  as  creating  a 
distinction  is,  that  in  Oanly  v.  Ledwidge  there  was  no  prosecution 
of  the  thief.     Here  he  was  prosecuted  and  sentenced,  and  the 
defendants  rely  on  the  statute  24  &  25  Yict.  c.  96,  s.  100,  which 
enacts  that  on  conviction  of  the  thief  "  the  property  shall  be 
restored  to  the  owner;''  and  provides  that   the  court  before 
whom  the  trial  shall  take  place  ^' shall  have  power  to  award 
from  time  to  time  writs  of  restitution  for  the  said  property,  or  to 
order  the  restitution  thereof  in  a  summary  manner,''  and  that 
whether  the  property  remains  in  specie  or  has  been  changed. 
But  here  no  such  order  was  made,  and  for  that  reason  we  need 
not  trouble  ourselves  about  it.     I  do  not  see,  therefore,  how  the 
case  in  this  respect  differs  from  Oanly  v.  Ledwidge  ;  but,  if  there 
is  a  distinction,  it  is  in  favour  of  the  plaintiff,  because,  as  was 
decided  in  Scattergood  v.  Sylvester  (15  Q.  B.  506),  the  conviction 
ravens  the  whole  transaction,  and  puts  the  plaintiff  in  the  same 
position  as  if  there  was  no  sale  in  market  overt,  and  "  enables 
him  to  sue,"  not  only  Messrs.  Wallis,  but  Graves  the  purchaser. 
Be  that  however  as  it  may,  I  cannot  see  any  valid  distinction 
between  this  case  and  Oanly  v.  Ledwidge.    The  law  must  remain, 
therefore,  as  laid  down  in  that  case;  and  that  law  is,  that  a 
salesmaster — not  a  mere  broker — who  has  cattle  delivered  to 
him  and  puts  them  in  his  pen  and  sells  them  to  a  purchaser,  can 
be  sued  by  the  real  owner  in  trover,  notwithstanding  the  sale  in 
market  overt,  which  protects  the  purchaser,  but  not  the  sales- 
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master.    As  to  the  law  relative  to  the  liability  of  brokers^  I  do     Dklinkt 
not  wish  to  dispute  the  law  as  stated  by  Story,  J.,  from  whose   ^^^^  ^^ 
works  I,  in  common  with  all  other  lawyers,  have  derived  immense        sons. 

assistance.     All  I  wish  to  convey  is,  that  I  do  not  need  to  refer        

to  his  writings  to  know  what  a  cattle  salesmaster  on  the  North        ^_ 
Gircolar  road  is,  and,  knowing  that,  I  do  not  require  authorities  on    PuhUc  sales- 
the  law  of  brokers  to  enable  me  to  decide  this  case.    The  sale  here  masters--  Qm- 
was  admittedly  a  sale  in  market  overt.     It  was  not  denied  that       ^^^^^^ 
the  cattle  market  in  question,  regulated  by  statute,  was  an  open 
market.    The  law  that  governs  the  case  is  as  I  have  stated.    The 
salesmaster  who  gets  stolen  cattle  into  his  possession  and  sells 
them  in  market  overt,  by  that  sale  transfers  the  property  in  them 
to  the  purchaser,  but  renders  himself  liable  to  an  action  in  trover 
by  the  real  owner.   This  law  may  here  operate  harshly  on  Messrs. 
Wallis  and  Sons,  but  I  must  take  it  as  I  find  it.    The  case  is  one 
of  great  importance,  and  I  shall  be  very  glad  if  it  is  carried 
further.     Considering  myself  bound  by  Ocmly  v.  Ledtuidge,  and 
not  seeing  any  distinction  between  that  case  and  this,  I  am  of 
opinion  that  the  first  question  must  be  answered  in  the  affirma- 
tive.   It  thus  becomes  unnecessary  to  answer  the  second,  and 
judgment  must  be  entered  for  the  plaintifiT,  with  costs,  including 
the  costs  of  this  argument. 

Andbews,  J. — I  also  am  of  opinion  that  QanJy  v.  Ledwidge 
rules  the  present  case,  while  the  conviction  of  the  thief,  Michael 
Crossan,  makes  this  a  stronger  one  for  the  plaintiff.  In  this  case 
the  stolen  sheep  were  brought  by  Michael  Crossan  to  the  defen- 
dants' stand  in  the  new  cattle  market,  where  they  were  received 
by  the  defendants  for  the  purpose  of  being  sold,  and  they  were 
sold  by  the  defendants  accordingly.  It  appears  to  me  to  be 
plain  that  the  defendants  had  possession  of  the  sheep,  and 
disposed  of  them  by  sale  in  what  has  been  decided  to  be  a  market 
overt.  It  is  admitted  that  the  sheep  belonged  to  the  plaintiff, 
and  had  been  stolen  from  him,  and,  although  the  defendants 
acted  innocently,  Oanly  v.  Ledwidge  (Ir.  Bep.  10  C.  L.  33)  and 
Fowler  v.  Rollins  (L.  Bep.  7  H.  L.  757)  are  decisions  which 
show  that  they  were  guilty  of  a  conversion  of  and  are  answerable 
to  the  plaintiff  for  the  value  of  the  sheep  so  converted.  The 
first  question  must  therefore  be  answered  in  the  affirmative; 
and  the  plaintiff  will  accordingly  have  judgment  for  71 Z.  8^., 
with  his  costs  of  the  action,  including  the  costs  of  this  argument. 

Appeal,  Jan.  22  and  23,  1884. 

From  the  decision  of  the  Exchequer  Division  the  defendants 
appealed,  and  the  appeal  came  on  for  hearing  on  these  days. 

The  SoUoitor-Oeneral  for  IreUmd  (S.  Walker,  Q.C.)  and  W.  H. 
Kiabey  for  the  appellants. — This  was  a  sale  in  market  overt,  the 
new  cattle  market  where  it  took  place  having  been  established 
under  the  Dublin  Improvement  Act,  1849  (12  &  18  Vict.  c.  97). 
Public  salesmasters  selling  in  market  overt  act  merely  as  conduit 
pipes  between  the  vendors  and  purchasers,  having  no  possession 
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DiirjkiisT     of  the  animals  themselves,  and  they  cannot  be  guilty  of  oon- 

Walus  and   ^®^s^^^'    The  decision  of  the  majority  of  the   court  in   Oanly 

Sons.        v*.  Ledwidge  (Ir.  Bep.  10,  C.  L.  38)  is  against  ns,  but  that  case  is 

really  distinguishable,  for  there  the  real  owner  demanded  the  cow 

ibSi.  from  the  defendants  before  they  had  parted  with  it  to  the 
FuUic  sales-  purchaser,  and  the  defendants  refused  to  give  it  to  him.  The  case 
tHasttrs  J- Con~  of  Fowler  v.  HolUns  (L.  Rep.  7  Q.  B.  616),  as  decided  in  the 
version.  Exchequer  Chamber,  holding  brokers  liable  for  conversion,  was 
cited  and  relied  upon  in  Oanly  v.  Ledwidge ;  but  on  appeal  to 
the  House  of  Lords,  Fowler  v.  HolHns  (L.  Bep.  7  H.  L.  757)  was 
decided  on  a  totally  different  principle,  namely,  that  the  defen- 
dants really  had  made  themselves  principals,  and  that  the  finding 
of  the  jury  that  the  defendants  had  acted  as  mere  brokers  was 
wrong  ;  and  it  seems  to  have  been  assumed  that  if  they  had  acted 
merely  as  brokers  they  would  not  have  been  liable.  The  question 
now  for  decision  is  whether,  where  a  man  carrying  on  the  trade  of 
public  salesmaster  sells  cattle  or  sheep  in  the  regular  course  of 
his  business,  he  may  incur  a  liability  if  he  does  not  investigate  the 
title  to  each  animal  that  he  sells.  It  has  been  held  that  a  carrier 
is  not  liable  when,  acting  in  the  ordinary  course  of  business,  he 
transfers  goods  for  a  person  not  the  real  owner.  It  was  decided 
in  Oreenway  v.  Fisher  (1  0.  &  P.  190)  that  a  packer  is  not  guilty 
of  conversion  for  shipping  goods  for  a  person  having  no  title  to 
them^  though  a  packer  has  a  kind  of  special  property  in  the  goods 
which  a  salesmaster  has  not.  [Babby^  L.J. — That  case  has,  how- 
ever, been  very  much  doubted.]  In  Lee  v.  Bayes  (18  0.  B.  608) 
WilUams^  J.  says :  ^' With  respect  to  a  person  employed  in  the 
course  of  trade  as  a  carrier  or  packer  he  will  not  be  guilty  of  a 
conversion  by  merely  following  the  ordinary  course  of  his  public 
employment  /'  and  Willes,  J.  says,  at  page  609 :  "  The  case  of 
Oreenway  v.  Fisher  decides  that  if  a  person  exercising  a  public 
employment  be  entrusted  with  goods  to  deal  with  them  in  the 
course  of  that  employment,  and  does  so  deal  with  them,  having 
at  the  time  he  receives  them  no  notice  that  any  third  person  has 
title,  he  is  not  liable  in  trover.  There  was  also  a  case,  the  name 
of  which  I  do  not  at  this  moment  remember,  where  trover  was 
brought  against  the  South- Eastern  Bail  way  Company  for  certain 
timber  by  the  assignees  of  a  bankrupt,  and  the  Court  of  Exchequer 
expressed  a  strong  opinion  that  the  action  would  not  lie,  the 
timber  having  been  handed  over  by  the  company  pursuant  to  the 
direction  of  the  bankrupt  before  they  had  any  notice  of  the  title 
of  the  assignees."  In  Eardman  v.  Booth  (1  H.  &  C.  803) 
Channell,  B.  says :  ''  I  do  not  think  that  the  defendant  was  in  the 
position  of  a  mere  conduit  pipe  as  a  carman  would  have  been/' 
Here  the  defendants  had  no  possession  of  the  sheep,  and  could  not 
have  brought  an  action  for  the  purchase  money  as  a  broker  can- 
not: (Fairlie  v.  Fenton,  L.  Bep.  5  Ex.  169.)  The  defendants  are 
in  the  position  of  brokers  and  not  of  factors.  The  distinction 
between  factors  and  brokers  is  well  shown  in  Baring  v.  Oorrie 
(2  B.  &  Aid.  137) ;  and  also  in  Story  on  Agency,  s.  34.    The  true 
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definition  of  a  broker  is  one  that  makes  bar^ins  for  another  and     DaLimr 
receives  commission  for  so  doing :  {Pott  v.  Turner,  6  Bing.  706.)   y^^j^^  ^^ 
The  defendants  were  mere  negotiators  between  Grossan  and  the       sons. 

Eorchaser^  the  sale  being  for  a  disclosed  principal.     Crossan 
aving  been  convicted  of  theft^  the  property  in  the  sheep  reverted 
to   the  plaintiff  on  his   conviction:    (Scattergood  v.   Sylvester,   Pubiicsales' 
15  Q.  B.  506 ;    Lindsay  v.  Gundy,  1  Q.  B.  Div.  848 ;  Walker  v.  w«<«r*-.  Cbn- 
MaMhews,  8  Q.  B.  Div.  109.)     The  plaintiff  conld  then  have  sued      '^'^• 
the  purchaser  for  the  sheep  if  he  still  had  them.     There  is  no 
statement  in  the  special  case  that  the  possession  of  the  sheep  was 
ever  given  to  the  defendants. 

Carton,  Q.O.  and  J.  Oerrard  for  the  respondents. — Every  special 
case  for  the  opinion  of  the  court  shall  concisely  state  such  facts 
and  documents  as  may  be  necessary  to  enable  the  court  to  decide 
the  questions  asked  thereby;  and  upon  the  argument  of  such 
case  the  court  and  the  parties  shall  be  at  liberty  to  refer  to  the 
whole  contents  of  such  documents^  and  the  court  shall  be  at 
liberty  to  draw  from  the  facts  and  documents  stated  in  any  such 
special  case  any  inference^  whether  of  fact  or  law^  which  might 
nave  been  drawn  therefrom  if  proved  at  a  trial :  (G.  0.  XXXTV., 
r.  1.)  It  is  stated  in  the  special  case  that  Crossan  brought  the 
sheep  to  the  stand  of  the  defendants  and  "  asked  the  defendants 
to  have  the  sheep  sold  for  him/'  That  means  that  they  should 
be  sold  by  the  defendants  as  salesmasters  for  him.  The  defen- 
dants could  not  have  sold  the  sheep  unless  they  were  put  into 
their  pens.  The  invoice  shows  it  was  the  defendants  who  sold 
the  sheep  and  not  Crossan  ;  and  it  is  clear  that  the  defendants 
could  have  recovered  the  sheep  from  the  purchaser  if  he  had  not 
paid  for  them.  Now>  these  being  the  facts^  it  is  evident  that 
Messrs.  Wallis  and  Sons  got  possession  of  the  sheep  and  delivered 
them  to  the  purchaser^  and  by  doing  so  in  market  overt  passed 
the  property  in  the  sheep  to  the  purchaser.  A  broker  stands  in 
quite  a  different  position ;  he  acts  as  a  mere  go-between^  and  the 
contract  is  one  between  the  vendor  and  purchaser^  and  the  broker 
is  no  party  to  the  contract  and  never  gets  possession  of  the  goods 
sold.  It  is  not  his  act  which  passes  the  property;  it  is  the  con- 
tract between  the  vendor  at  one  side  and  the  purchaser  on  the 
other  that  does  it.  In  Oarland  v.  Carlisle  (4  CI.  &  Fin.  698)  a 
sheriff  seizing  the  goods  of  a  trader  after  a  previous  act  of  bank- 
ruptcy by  the  trader  of  which  he  was  ignorant^  was  held  guilty  of 
conversion ;  that  was  a  case  of  much  greater  hardship  than  the 
present.  In  Cochrane  v.  Byrmll  (40  L.  T.  Rep.  N.  S.  744;  27 
W.  B.  146)  an  auctioneer  who^  in  ignorance  of  the  plaintiff's 
title  to  them^  sold  for  P,  some  eabs  which  had  been  hired  to  him 
by  the  plaintiff^  was  held  guilty  of  conversion  on  the  ground  that 
the  defendant  got  possession  of  the  cabs  for  the  purposes  of  the 
sale^  sold  them^  and  transferred  the  possession  of  them  to  the 
purchaser.  In  Hiort  v.  Bott  (L.  Bep.  9  Ex.  86)  the  only  thing 
the  defendant  did  was  to  indorse  a  delivery  order  for  the  purpose 
of  correcting  what  he  was  informed  and  fully  believed  was  a 
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drlaww     mistake;  and  yet  he  was  held  liable.     There  is  no  case  in  the 
Wallib  and  ^^^^^  where  a  man  by  his  own  act  had  so  dealt  with  the  property 
SoicB.        of  another  as  to  vest  that  property  in  a  third  party^  and  thereby 
-— '       put  it  out  of  the  power  of  the  owner  to  recover  it,  and  yet  was 
^  held  not  to  be  liable  in  trover.     In  HolUns  v.  Fowler  (L.  Rep. 

PubUcsaks-  7  Q.  B.  616;  L.  Rep.  7  H.  L.  757)  the  members  of  the  courts 
maaters-^  Coi^  before  which  the  case  came,  whose  views  were  in  favour  of  the 
''^***"*'  defendants,  based  their  judgments  on  the  ground  that  the  defen- 
dants were  mere  brokers,  and  as  such  otily  acted  as  intermediaries 
in  negotiating  sales  between  the  parties,  and  did  not  purport 
themselves  to  exercise  volition  in  respect  of  the  property  in  the 
goods.  But  here  the  defendants  got  possession  of  the  sheep  for 
tiie  purpose  of  the  sale,  sold  them,  and  by  their  act  passea  the 
right  of  property  in  them  to  the  purchaser,  and  therefore  are 
clearly  within  the  principle  laid  down  by  the  Lords  in  Hollina  v. 
Fowler  (L.  Rep.  7  H.  L.  757)  that  any  person  who,  however 
innocently,  obtains  possession  of  the  goods  of  a  person  fraudulently 
deprived  of  them,  and  disposes  of  them,  whether  for  his  own 
benefit  or  that  of  any  other  person,  is  guilty  of  conversion. 

Sir  Edward  Sullivan,  L.O. — This  is  a  case  of  considerable 
importance,  not  merely  in  relation  to  the  position  of  salesmasters 
in  Dublin  and  elsewhere,  but  to  the  public.  It  arises  on  a  special 
case  stated  in  an  action  brought  by  Denis  Delaney  against  John 
Wallis  and  Sons,  for  the  sum  of  71 Z,  8^.,  claimed  as  damages  for 
the  conversion  by  the  defendants  of  twenty-one  sheep  of  the 
plaintiff;  and  there  is  a  count  also  for  money  had  and  received  by 
the  defendants  for  the  plaintiff's  use.  The  defendants'  defence 
was  a  denial  of  the  acts  of  conversion  and  a  denial  that  any 
money  was  received  by  them  for  the  use  of  the  plaintiff.  It  is 
necessary  to  be  very  clear  as  to  the  particular  facts  stated  by  the 
parties  in  the  special  case,  and  what  we  think  are  the  fair  infer- 
ences to  be  drawn  therefrom.  The  special  case  states  that  the 
plaintiff  is  a  farmer,  residing  at  Roskeen,  in  the  Queen's  County, 
and  that  the  sheep,  the  subject-matter  of  the  action,  were  on  or 
about  the  17th  day  of  January,  1888,  stolen  off  his  land  by  a 
man  named  Michael  Crossan.  That  the  defendants  are  publio 
salesmasters,  and  transact  their  business  in  that  capacity  in  the 
new  cattle  market  established  by  the  Corporation  of  Dublin 
under  the  provisions  of  the  DubHn  Improvement  Act  (12  &  13 
Vict.  c.  79,  s.  80).  That  on  every  Thursday  a  public  market  for 
the  sale  of  cattle  and  sheep  is  neld  in  this  market,  the  legal 
hour  for  commencing  sales  oeing  eight  o'clock  in  the  morning. 
That  on  Thursday,  the  18th  day  of  January,  1883,  Michael 
Crossan,  accompanied  by  two  other  men,  brought  the  twenty- 
one  sheep  which  had  been  so  stolen  by  him  from  the  plaintiff  to 
the  stand  of  the  defendants,  in  the  new  cattle  market,  between 
eight  and  nine  o'clock,  and  asked  the  defendants  to  have  the 
sheep  sold  for  him.  The  defendants  did  not  know  Michael 
Crossan,  or  either  of  the  men  with  him,  and  were  entirely  igno- 
rant that  the  sheep  had  been  stolen.    The  name  given  by  Midiael 
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CroBBsn  was  "  John  Onllen  '^  and  the  name  ''  Dunne ''  was  also  Dblanbt 

mentioned.    The  sheep  were  within  a  few  minutes  purchased  by  Yf^^^  ^^,j 

Mr.  P.  Graves^  butcher,  Bathgar,  at  63^.  each;  and  this  price^  s^ks. 

less  12.  13«.  for  commission^  and  is.  handed  to  Michael  Crossan  — j 
in  cash^  was  paid  to  Michael  Crossan  by  the  defendants.     The 

entry  in  defendants'  books  as  to  the  transaction  made  at  the  time  p^hUe  saks- 

is  in  the  words  and  figures  following :  mcuters-^  Ckm 

JoBK  Ouixm  (OB  I>uinni)b 

£   8.  d 

Twentj-one  sheep— €h»Ye6— 68c  66    8    0 

CommiBsion £l  18    0 


oemoiL 


Oaah... 


2    0 


1  15    0 

Gash      £64    8    0 


And  the  invoice  given  to  the  said  Michael  Crossan  at  the  time 
he  received  the  64Z.  Ss.,  which  was  paid  him  by  cheque,  was  in 
the  following  words  and  figures : 

John  Walus  akd  Sons. 

Gattle  and  Sheep  Salesmen,  Gom  and  Wool  Broken, 

Dnblin,  Liyeipool,  and  Manchester. 

Gffices :  83,  Bachelor's  Walk. 

Gattle  Market,  Dablm,  18th  Jan.,  1868. 
Sold  for  Mr.  John  Gulubn. 


Gattle. 

Sheep. 

Buyer. 

Rate  per  Head. 

£ 

8 
16 

d. 

21 

Grayes. 

£«.(/. 
Gommission...  1  18    0 
Keep 
Tolls 
Driyuigs 

Cash 0    2    0 

68«. 

66 
1 

0 
0 

Gash 

64 

8 

0 

The  special  case  then  states  that  the  twenty-one  sheep  were 
taken  away  by  Mr.  Graves  immediately  after  his  purchase^  and 
that  the  whole  transaction  was  closed  by  payment  to  Michael 
Crossan,  by  nine  o'clock  in  the  morning.  That  on  the  day 
following  the  sale  the  plaintiff  informed  the  defendants  at  their 
office  in  Dublin  that  the  sheep  had  been  stolen  off  his  lands^  and 
that  this  was  the  first  information  the  defendants  had  on  the 
sabject.  That  the  defendants  informed  the  plaintiff  of  the  facts 
hereinbefore  stated,  including  the  name  and  address  of  the 
purchaser  of  the  sheep.  Now,  on  the  statement  of  facts  that  I 
have  read,  we  think  that  we  must  assume  that  the  possession  of 
those  sheep  which  were  brought  to  the  stand  of  the  defendants 
in  the  public  market,  and  which  Crossan  asked  the  defendants 
to  have  sold  for  him,  was  given  to  the  defendants  for  the  purpose 
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Delanby     of  the  sale.     The  facts  of  the  case  are  inconsistent  with  any 
Walub  and  ^^"^^^  supposition.     We  also  think  that  we  must  assume  that  the 
Sons.        twenty-one  sheep  when  taken  away  by  Graves  were  taken  away 
" —        from  the  stand  of  the  defendants^  the  sellers^  and  that  the  defen- 
1S84.        dants  were  the  persons  who  gave  the  sheep  over  to  the  purchaser 
PubHc  saJes^  to  take  away.    It  has  been  suggested  that  the  position  of  the 
masters-^  Con-  defendants  was  not  different  from  that  of  a  bystander  listening 
version.      ^  ^^^  promoting  a  bargain  between  a  person  selling  in  a  public 
market  and  a  purchaser^  and  not  having  possession  of  the  articles 
sold.     The  case^  in  our  opinion^  is  entirely  inconsistent  with  such 
a  state  of  facts.     The  statements  that  the  defendants  are  sales- 
masters^  that  they  have  a  stand  in  the  cattle-market^  and  that 
Crossan  employed  them  to  have  the  sheep   sold   for  him,  are 
pregnant  with  this,  that  the  defendants  got  possession  of  the 
sheep  to  sell,  and  having  that  possession  sold  them  and  delivered 
them   to   the  buyer.     A  very  important  question   then  arises, 
whether,  this  being  a  market  overt,  and  the  defendants  giving  a 
good  title  to  the  purchaser  of  the  sheep  by  their  sale,  the  defen- 
dants are  liable  to  the  real  owner  for  the  value  of  them.     We  are 
all  of  opinion  that  the  Court  of  Exchequer  was  right  in  giving 
judgment  for  the  plaintiff,  and  holding  that  the  defendants  were 
guilty  of  conversion  of  the  sheep^  When  the  facts  are  stated  as 
we  find  them  there  is  no  doubt  as  to  the  law.     The  principle 
applicable  to  such  a  case  received  a  good  deal  of  attention  in  a 
case  bearing  some  resemblance  to  the  present,  that  of  Oanly  v. 
Ledwidge  (Ir.  Eep.  10  C.  L.  33),  where  Lord  Fitzgerald  and  Barry, 
L.J.  held  that  salesmasters  who  had  sold  a  cow  that  had  been 
stolen  from  the  plaintiff,  and  had  delivered  the   beast  to  the 
purchaser,  were  hable  in  trover.     Whiteside,  L.O.J.,  was  of   a 
different  opinion.     I  beg  respectfully  to  express  my  dissent  from 
his  judgment.     He  would  appear  to  have  been   led   astray  by 
some  observations  in  the  case  of  Oreenway  v.  Fisher  (1  C.  &  P. 
190),  as  to  persons  acting  in  a  public  employment  being  pro- 
tected.    Certainly  the  judgments  of  Lord  Fitzgerald  and  Barry, 
L.J.,  commend  themselves  to  my  mind  as  being  entirely  right, 
there  being  no  warrant  for  the  proposition  that  a  seller  in  market 
overt  is  protected  as  well  as  a  buyer.     It  is  said  that  this  is  a 
case  of  great  hardship  on  the  defendants.     I  do  not  see  that  it 
is  so.     If  one  of  two  innocent  parties  must  suffer,  the  responsi- 
bility must  rest  where  the  law  casts  it ;  but  I  really  think  that 
salesmasters  may  very  well  be  required  to  make  some  inquiry  as 
to  the  persons  who  bring  them  cattle  for  sale  before  they  effect  a 
sale  for  them.     The  law  bearing  on  this  subject  has  been  most 
exhaustively  treated  in  a  case  of  HolUna  v.  Fowler  (L.  Bep.  7 
H.  of  L.  757).     The  facts  of  that  case  are  very  different  from  the 
present,  but  the  principles  of  law  applicable  are,  I  think,  very 
clearly  stated  in  the  judgments  in  the  House  of  Lords;  and  I 
think  it  will  be  found  that  those  principles  are  clearly  applicable 
to  the  present  case.    That  was  not  so  strong  a  case  as  the  present 
for  holding  the  defendants  liable,  for  there  the  defendants  had 
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not  done  any  act  which  changed  the  property  in  the  goods  sold     DBr*AiwT 
by  them,  while  here  the  scSesmasters  put  the  property  in  the   ^^^^  ^,„^ 
animals  sold  into  the  porchaser  by  their  sale  of  them  in  market        sohb. 
overt.     There  Lord  Chelmsford  says  (p.  795) :  "  To  my  mind  the        — - 
principle  which  fits  this  case  is  that  any  person  who,  however        ffj, 
innocently,  obtains  possession  of  the  goods  of  a  person  who  has   PubHe  tales- 
been  frandalently  deprived  of  them,  and  disposes  of  them,  whether  masters--  Can- 
for  his  own  benefit  or  that  of  any  other  person,  is  guilty  of  a       «^«<>»« 
conversion/'    -^PP^y  ^^^^  position  to  this  case.     These  defen- 
dants innocently  got  possession  of  the  sheep,  they  disposed  of 
them,  and  they  deprived  the  plaintiff  of  his  right  of  property  by 
making  this  sale  to  Mr.   Graves.      They   are  therefore,   if  the 
proposition  of  law  is  rightly  stated  in  the  judgment  I  have  quoted, 
guilty  of  a  conversion.     In  his  judgment  Lord  Chelmsford  refers 
to  the  case  of  Stephens  v.  Mwall  (4  M.  &  S.  259),  mentioned  by 
Blackburn,  J.  in  his  opinion  delivered  to  the  House   of  Lords, 
and    repeats   Lord   EUenborough's    observations:    '^The    clerk 
acted  under  an  unavoidable  ignorance,  and  for  his  master's  benefit, 
when  he  sent  the  goods  to  his  master,  but  nevertheless  his  acts 
may  amount  to  a  conversion ;  for  a  person  is  guilty  of  conversion 
who  intermeddles  with  my  property  and  disposes  of  it ;  and  it  is 
no  answer  that  he  acted  under  the  authority  of  another  who  had 
himself  no  authority  to  dispose  of  it.''     And  adds :  "  This  case 
was  decided  sixty  years  ago,  and  I  do  not  find  that  the  authority 
of  it  has  ever  been  disputed."     Lord  Cairns  opens  his  judgment 
with  this  observation  :  ''  My  Lords,  in  this  case,  having  had  the 
advantage  of  reading  beforehand  the  opinion  of  my  noble  and 
learned  friend  who  has  moved  the  judgment  of  your  Lordships, 
and  agreeing  entirely  with  that  opinion,   I  do  not  delay  your 
Lordships  by  any  reference  to  the  facte  of  the  case."     The  other 
lords  concurred.     Now  the  familiar  case  of  an  auctioneer,  which 
was  put  at    an    early  stage  of  the   case  by  the  Lord   Chief 
Justice  of  the  Common  Pleas,  illustrates  very  well  the  true  state 
of  the  law.     The  auctioneer  who  gets  possession  of  the  articles 
sent  to  be  sold  by  him  for  the  purpose  of  sale,  and  sells  them,  is 
liable  to  the  true  owner  on  all  the  authorities.     The  fact  of  his 
exercising  a  public  employment  is  no  protection  to  him.     The 
case  cited  in  argument  (Cochrane  v.  Bymill,  40  L.  T.  Hep.  N.  S. 
744)  is  a  very  remarkable  confirmation  of  that  doctrine.     There 
Bramwell,  L. J.,  says :  ''  It  is  no  doubt  a  very  hard  case  for  the 
defendant,  who  has  acted  throughout  innocently  in  the  matter, 
but  setting  aside  the  hardship  of  the  case,  the  law  applicable  to  it 
is  perfectly  clear.     Here  is  Peggs,  a  man  who  is  not  the  true 
owner  of  these  goods,  but  appearing  to  act  as  such,  and  who  has 
no  power  whatever  to  sell,  takes  them  to  the  defendant,  and  gets 
a  loan  from  him  upon  them.     The  defendant  keeps  them,  and 
finally  sells  them  in  such  a  way  as  to  pass  the  property  in  them 
to  the  buyers ;  and  if  that  is  not  a  conversion,  then  I  think  there 
can  be  no  such  thing."     He  unquestionably  puts  the  case  which 
has  here  been  suggested  at  the  bar  of  a  man  bringing  a  horse  by 
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DMLuxxr     the  bridle  to  an  aaotioneer^  and  sayings  *'  I   want  to  sell  my 

^    *''  horse/'  and  the  auctioneer  thereupon  finding  him  a  purchaser^ 

goKB.        ^^^  the  horse  being  sold  while  the  owner  is  still  holding  him  by 

the  bridle,  and  he  himself  giving  the  horse  to  the  purchaser ;  it  is 

1884.        suggested,  rightly  enough,  that  in  such  a  case  the  auctioneer 
PubUc  eaks'  ^^^7  ^ot  be  liable  to  the  right  owner,  as  having  never  got  pos- 
masters^  Con-  session   of  the  horse   he   might  not  be  regarded  as  guilty  of 
versioiL      conversion.     That  state  of  things,  as  I  have  already  shown,  does 
not  exist  here.     We  find  that  the  defendants  got  possession  of 
the  plaintiffs  sheep,  that  they  sold  the  sheep  when  in  their  pos- 
session, and  gave  possession  of  them  to  the  purchaser.     We 
affirm    the   judgment    of  the    Exchequer  Division,    and    give 
judgment  for  the  plaintiff  for  the  sum  of  711.  Ss.  and  costs. 

MoBBiB,  C.J. — -I  concur  in  the  judgment  of  the  Lord  Chan- 
cellor, and  I  can  hardly  add  anything  to  it.  In  my  opinion  the 
law  is  perfectly  plain  once  the  facts  are  ascertained.  The  general 
principle  applicable  to  the  case  is  admitted  law,  viz.,  that  when  a 
person,  however  innocently,  intermeddles  with  and  disposes  of 
the  property  of  another,  he  is  liable  to  the  owner  in  an  action  of 
trover.  If  there  be  any  exception  to  that  principle,  I  have  not  found 
any  case  establishing  one,  nor  has  one  been  cited  in  the  argument. 
The  defendants^  Messrs.  Wallis  and  Sons,  are  under  some  impres- 
sion that  because  they  sold  in  market  overt  they  should  be  pro- 
tected ;  from  some  confusion  of  thought  they  suppose  that  the 
vendor  is  entitled  to  the  protection  which,  for  the  benefit  of  trade, 
is  afforded  to  a  purchaser  in  market  overt.  Then  some  stress  was 
laid  on  their  being  "  public  salesmasters.^'  They  are  men  who 
carry  on  their  business  coram  pubUco,  but  for  their  own  benefit, 
their  own  emolument,  and  their  own  advantage ;  their  office  is  no 
further  of  a  public  character,  and  they  are  no  more  than 
auctioneers.  In  fact,  the  endeavour  of  Mr.  Kisbey,  who  so 
ably  argued  the  case,  was  to  escape  out  of  the  facts  of  the  caae, 
viz.,  that  the  sheep  were  put  into  the  possession  of  the  defendants 
and  by  them  sold  to  Graves.  An  attempt  was  made  to  argue 
that  the  sale  was  by  Crossan,  the  thief,  and  it  was  suggested  that 
he  may  have  been  there  bargaining.  I  will  not  adopt  that 
assumption,  but  hold  as  a  matter  of  &ot  that  the  sheep  were  sold 
by  the  salesmasters.  A  salesmaster  is  not  in  the  position  of  a 
mere  intervenient,  of  a  negotiator,  or  friendly  person  helping  to 
make  a  bargain  between  a  vendor  and  a  purchaser,  but  he  is  a 
vendor,  and  sells  the  animals,  and  gives  possession  of  them.  If 
these  be  the  facts  of  the  case,  I  think  the  case  is  perfectly  clear 
and  free  from  doubt. 

FiTZGiBBON,  L.J. — The  only  doubt  I  entertain  is  upon  the 
sufficiency  of  the  statements  in  the  special  case  to  elucidate  the 
facts.  I  am  not  quite  certain  that  we  would  not  act  more 
prudently  by  declining  to  give  our  decision  unless  the  parties 
can  agree  to  amend  the  case  by  stating  that  before  the  sale 
the  custody  of  the  sheep  was,  for  the  purpose  of  the  sale, 
given  to  the  defendants,  who  accepted  it  by  placing  the  sheep 
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upon  their  stand ;  and  also  that  the  defendants  made  the  sale^     Vmuxst 
paid  the  seller^  looked  to  the  purchaser  for  the  price,  and  in  ^j^^  ^^ 
pnrsaance  of  the  sale  dehvered  Uie  sheep  to  the  purchaser.     It,        sons. 
however,  I  think,  sufficiently  appeared  that  all  these  matters  of         — 
fact  are  in  accordance  with  the  truth,  they  are  consistent  with,  if        ^  _ 
not  implied  by  the  statements  of  the  special  case ;  and,  assuming  /VVic  sa/ea^ 
them  to  be  established,  I  have  no  hesitation  in  concurring  with  masten  -  Con- 
the  Lord  Chancellor  and  Chief  Justice.     The  defendants  had      ''«^'«^ 
such  a  special  possession  of  the  sheep  as  would  have  entitled 
them  to  maintain  an  action   of  trover  against  a  wrongdoer; 
having  such  a  possession  they  parted  with  the    sheep   to    a 
purchaser  with  the  intention  of  passing  the  property,  and  they 
are,  on  first  principles,  liable  for  sending  the  plaintiff's  property 
in  a  wrong  direction  by  a  sale  and  transfer  U>  which  they  were 
parties.     As  to  the  argument  ah  inconveniente,  I  think  there  is  no 
hardship  or  injustice  in  holding  salesmasters  liable  if  they  wrong- 
fully sell  property  for  people  of  whose]title  they  are  ignorant,  and 
of  whom  they  know  nothing.     Here  it  appears  that  the  defen- 
dants did  not  ascertain  even  the  name  of  the  person  for  whom 
they  acted. 

Babbt,  L.J. — ^Assuming  the  facts  to  be  as  specified  by  the 
Lord  Chancellor  and  Morris,  L.C.J.  (and  I  think  we  are  justified 
in  so  inferring  from  the  case  stated),  I  do  not  think  that  the 
question  so  elaborately  discussed  in  Hollina  v.  Fowler  (L.  Rep. 
7  H.  of  L.  757)  arises  at  alL  The  position  of  the  defendants 
here  does  not,  in  my  opinion,  resemble  that  of  the  broker  who 
acts  as  a  mere  intermediary  between  an  intending  vendor  and  an 
intending  purchaser.  The  defendants  here  had  the  physical 
possession  of  the  animals,  they  effected  the  sale,  delivered  them 
to  the  buyer,  and  by  the  sale  being  in  market  overt  they  divested 
the  owner's  property  until  conviction  of  the  thief.  I  think  their 
action  in  the  transaction  constituted  a  conversion,  and  that  the 
decision  of  the  Exchequer  must  be  affirmed. 

Solicitor  for  the  plaintiff,  /.  Mara. 

Solicitor  for  the  defendants,  T.  O.  Oiffard. 
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OXFORD  AUTUMN  ASSIZES,  1884. 

Monday,  Oct.  27,  1884. 

(Before  Mr.  Jnstioe  Lopes.) 

Beg.  v.  Bosb.  (a) 

Murder — Parricide  in  defence   of  mother — Reasonable   belief  of 

necessity. 

Under  cvrcK/mstances  which  might  have  induced  the  belief  that  a 
man  was  cutti/ng  the  throat  of  his  wife,  their  son  shot  and 
hilled  his  father.     On  the  trial  of  the  son  for  murder : 

Held,  that  if  the  abused  had  reasonable  grounds  for  believing  and 
honestly  believed  that  his  act  was  necessary  for  the  defence  of  his 
mother,  the  homicide  was  excusable. 

^  r^HE  prisoner  was  indioted  for  the  wilful  murder  of  his  father, 
A  John  William  Rose,  at  Witney,  on  the  27th  day  of 
September. 

The  material  facts  proved  were  as  follows  : — The  prisoner,  a 
weakly  young  man,  of  about  twenty-two  years  of  age,  was  at  the 
time  of  the  alleged  murder  living  with  his  father,  mother,  and 
sisters  at  Witney.  The  father,  who  was  a  very  powerful  man, 
had  recently  taken  to  excessive  drinking,  and  while  in  a  state  of 
intoxication  was  possessed  with  the  idea  that  his  wife  was 
unfaithful  to  him.  He  had  on  more  than  one  occasion  threatened 
to  take  away  her  life,  and  so  firmly  impressed  was  she  with  the 
idea  that  these  were  no  idle  threats,  that  the  prisoner's  mother 
had  frequently  concealed  everything  in  the  house  which  could  be 
used  as  a  weapon. 

On  the  night  in  question  the  family  retired  to  their  bedrooms, 
which  were  situated  adjoining  to  one  another,  about  nine  o'clock. 
The  deceased  man  appears  to  have  immediately  commenced 
abusing  and  ill-treating  his  wife,  accusing  her  of  unfaithfulness 
to  him,  and  threatening  to  murder  her.  On  several  occasions 
she  retired  for  safety  to  her  daughter's  room ;  on  the  last 
occasion  her  husband  pursued  her,  and,  seizing  her,  dragged  her 
towards  the  top  of  the  stairs,  threatening  to  push  her  down. 
He  then  said  he  would  cut  her  throat,  left  her,  saying  he  was 
going  to  fetch  the  knife,  which  all  the  family  seem  to  have  known 
was  in  his  room,  and  then  rushing  back  seized  his  wife  and  forced 
her  up  against  the  balusters,  holding  her  in  such  a  position  that 

(a)  Reported  by  Rbqikald  B.  D.  Aolaiii>,  Esq.,  of  the  Oxford  Oircoit. 
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the  daaghters  seem  to  have  thought  he  was  actually  catting  her 
throat.  The  daughters  and  mother  shouted  '^  murder/'  and  the 
prisoner^  running  out  of  his  room,  found  his  father  and  mother 
in  the  position  described.  No  evidence  was  given  that  the 
deceased  man  had  any  knife  in  his  hand,  and  all  the  witnesses 
said  that  they  did  not  see  then  or  afterwards  find  his  knife. 

The  prisoner  fired  one  shot  (according  to  his  own  account)  to 
finghten  his  father^  but  no  trace  of  any  bullet  could  be  found ; 
and  immediately  after  he  fired  another  shot  which^  striking  his 
father  in  the  eye^  lodged  in  the  brain,  and  caused  his  death  in 
about  twelve  hours.  On  his  arrest  the  prisoner  said,  "  Father 
was  murdering  mother.  I  shot  on  one  side  to  frighten  him ;  he 
would  not  leave  her,  so  I  shot  him.'' 

In  cross-examination  the  deceased  man's  employer  said  that 
the  prisoner's  father  was  the  strongest  man  he  had  ever  seen,  and 
the  prisoner  would  not  have  had  the  slightest  chance  in  a  hand- 
to-hand  encounter  with  him. 

The  defence  set  up  was  that  the  case  was  one  of  excusable 
homicide. 

The  Hon.  F,  Parker  and  A.  Ovn/nne  James  were  for  the  prose- 
cution. 

Montagu  Williams  and  /.  D.  S.  Sim  for  the  defence. 

His  LoBDSHiP,  in  the  course  of  his  summing  up,  said : 
Homicide  is  excusable  if  a  person  takes  away  the  life  of  another 
in  defending  himself,  if  the  fatal  blow  which  takes  away  life  is 
necessary  for  his  preservation.  The  law  says  not  only  in  self- 
defence  such  as  I  have  described  may  homicide  be  excusable,  but 
also  it  may  be  excusable  if  the  fatal  blow  inflicted  was  necessary 
for  the  preservation  of  life.  In  the  case  of  parent  and  child,  if  the 
parent  has  reason  to  believe  that  the  life  of  a  child  is  in  immi- 
nent danger  by  reason  of  an  assault  by  another  person,  and  that 
the  only  possible,  fair,  and  reasonable  means  of  saving  the 
child's  life  is  by  doing  something  which  will  cause  the  death  of 
that  person,  the  law  excuses  that  act.  It  is  the  same  of  a  child 
with  regard  to  a  parent  j  it  is  the  same  in  the  case  of  husband 
and  wife.  Therefore,  I  propose  to  lay  the  law  before  you  in  this 
form  :  If  you  think,  having  regard  to  the  evidence,  and  drawing 
fair  and  proper  inferences  from  it,  that  the  prisoner  at  the  bar 
acted  without  vindictive  feeling  towards  his  father  when  he  fired 
the  sliot,  if  you  think  that  at  the  time  he  fired  that  shot  he 
honestly  Jbclievjgd#  and  had  reasonable  grounds  for  the  belief, 
that  his  mother's  life  was  in  imminent  peril,  and  that  the  fatal 
shot  which  he  fired  was  absolutely  necessary  for  the  preservation 
of  her  life,  then  he  ought  to  be  excused,  and  the  law  will  excuse 
him,  from  the  consequences  of  the  homicide.  If,  however,  on  the 
other  hand,  you  cannot  come  to  that  conclusion,  if  you  think,  and 
think  without  any  reasonable  doubt,  that  it  is  not  a  fair  inference 
to  be  drawn  from  the  evidence,  but  are  clearly  of  opinion  that  be 
acted  vindiotivelyj  and  had  not  such  a  belief  as  I  have  described 
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i^Eo.  to  yoa^  or  had  not  reasonable  grounds  for  snob  a  belief,  tben  yoo 

j^'^  mast  find  him  guilty  of  morder. 

.*  Verdict,  not  grUUy, 

1884.  Solicitors  for  the  prosecation.  Dayman  and  Walah,  0:dbrd,  for 

Pa$ricide-^  the  Solicitor  to  the  Treasury^ 
Reasonable        Solicitor  for  the  defence,  N.  T*  O.  Bavenor  Witney. 

behef  of 
tucessitjf. 


HOUSE  OF  LORDS. 

AprU  1,  3,  and  4,  1884. 

(Before  the  LosD   Chakccllos  (Selbome),  Lords  Biackburn, 

Watson,  and  Fitzoerald.) 

TsB  JusTiois  or  Middlesex  v.  The  Queen,  (a) 

ON  APPEAL  VBOM  THE  COURT  OE  APPEAL  IN  ENQLAND. 

Prisons  Act,  1877  (40  4*  ^1  ^*^*'  ^*  21) — SuperanmLotion  — 
Compensation  —  Apportionment  -—  Buperann/aaJtUm  Act,  1859 
(22  Vict.  c.  26) — Special  mimUe. 

At  the  time  of  the  coming  into  operation  of  the  Prisons  Act,  1877 
(40  ^  41  Vict,  c.  21),  0,  was  the  governor  of  a  prison  which  had 
been  under  the  control  of  the  justices  ofM,  as  the  local  authority, 
hut  by  the  Act  it  was  transferred  to  the  Secretary  of  State  for  the 
Home  Bepartm^ent.  Shortly  afterwards  C,  who  was  not  incapaci- 
tated in  any  way,  resigned  his  appointment  in  order  to  facilitate 
some  improvements  in  the  organisation  of  the  prison,  and  the  Oom- 
missioners  of  the  Treasury  granted  him  an  annuity  pursuant  to 
sect  36  of  the  Act,  and  apportioned  it,  in  accordance  with  para- 
graph 4i  of  that  section,  between  the  county  rates  of  M,  and 
moneys  to  be  provided  by  Parliament,  No  special  minute  within 
the  meaning  of  sect,  7  of  the  Superannuation  Act,  1859  (22  Vict, 
c,  26),  was  made  or  laid  before  Parliament  with  reference  to  0. 
or  his  office. 

Held  {affirming  the  judgment  of  the  court  below),  thai,  upon  the 
true  construction  of  the  Act,  the  commissioners  had  power  to 
apportion  the  annuity  as  they  had  done,  and  that  the  provisions 
of  the  Act  of  1859  as  to  a  special  minute  were  directory  only^ 

(a)  Reported  by  G.  K.  Maldjji,  Eat^  Barriator-ftWLaw. 
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and  not  a  condition  precedent  to  the  granting  of  an  annwii/y  atich  Thb  Jubtiobs 
as  that  in  question.  ^'  Middlkk 

Thb  Qukkn. 

THIS  was  an  appeal  from  a  judgment  of  the  Court  of  Appeal        — 
(Brett,  M.R.,  Lindley  and  Bowen,  L.JJ.),   reported  ante,        ^^^ 
p.  347,  and  49  L.  T.  Rep.  N.  S.  614,  affirming  a  judgment  of  iMsonaActy 
the  Divisional   Court    (Field   and    Stephen,   JJ.),   reported  in  1877— S^per- 
48  L.  T.  Rep.  N.  S.  480,  upon  a  special  case.  annwitunL 

The  special  case  is  set  out  in  the  reports  in  the  court  below. 

The  question  arose  upon  a  rule  calling  upon  the  justices  of 
Middlesex  to  show  cause  why  a  writ  of  mandamus  should  not  issue 
commanding  them  to  pay  to  Col.  Colvill  the  proportion  of  the 
pension  awarded  to  him  as  the  late  governor  of  the  Coldbath  Fields 
Prison,  which  had  been  charged  upon  the  county  rates  under 
sect.  86  of  the  Prisons  Act,  1877  (40  &  41  Vict.  c.  21). 

A  special  case  was  afterwards  stated  for  the  opinion  of  the 
court,  who  held  that  the  justices  were  liable,  and  their  decision 
was  affirmed  as  above  mentioned. 

This  appeal  was  then  brought  by  the  justices. 

i2.  8.  Wright  and  Eannen  appeared  for  the  appellants. 

The  Attomey^Oeneral ,  (Sir  H.  James,  Q.C.),  the  Solicitor* 
General  (Sir  F.  HerscheU,  Q.C.),  and  Danckwerts,  for  the  Crown. 

The  argument  turned  entirely  upon  the  wording  of  the 
sections  of  the  Act,  and  appears  sufficiently  from  the  judgment 
of  their  Lordships. 

At  the  conclusion  of  the  arguments,  their  Lordships  gave  judg- 
ment as  follows : — 

The  LosD  Chancellob  (Selborne). — My  Lords :  Perhaps  it  may 
be  convenient  that  your  Lordships'  attention  should  first  be 
directed  to  the  last  point  which  has  been  raised  under  sect.  7  of 
the  Act  of  1859,  because,  if  that  point  were  tenable,  it  would  be 
entirely  fatal  both  to  the  grant  of  this  pension  to  the  officer  now 
immediately  concerned,  and,  so  far  as  I  can  judge,  to  all  the 
grants  which  have  been  made  to  any  officers  of  the  same  class— 
a  most  serious  consequence.  If  your  Lordships  were  obliged  to 
arrive  at  that  result  nobody  can  tell  how  far-reaching  it  might  be 
in  its  operation  and  effect  as  to  other  cases  also ;  and  it  would  be 
certainly  most  unwillingly  that  your  Lordships  would  adopt  that 
view,  not  only  bearing  in  mind  those  consequences,  but  also 
bearing  this  in  mind,  that  though  the  point  does  not  seem  to  have 
been  lost  sight  of  either  when  the  special  case  was  settled,  or 
when  the  argument  took  place  before  the  Court  of  Appeal,  yet  it 
was  one  which  the  justices  are  obviously,  and  for  reasons  credit- 
able to  themselves,  most  unwilling  to  press;  which  they  rather 
endeavoured  to  use  as  putting  a  kind  of  compulsion  upon  the 
court  to  yield  to  their  views  upon  a  totally  different  point,  and 
therefore  it  was  rather  a  subsidiary  portioi^  of  their  argument 
than  the  main  fundamental  ground  of  it,  and  yet  it  is  evident  that 
if  the  objection  is  tenable  it  is  a  fundamental  objection.    Nowj 
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l!Ha  Jnniois  after  consideration^  and  bearing  what  has  been  said  on  both 

o»  MiDDLBSBz  gideg^  yQQp  Lordships  I  think  are  agreed  that  you  may  safely  hold 

The  Queen,   what  is  said  here  aboat  the  necessity  of  a  special  minute  to  be 

directory,  and  not  in  the  nature  of  a  condition  precedent  on 

1884.  which  the  validity  of  the  grant  must  essentially  depend,  and  I 
Prisons  Act^  ™&y  s^dd  I  think  directory  for  reasons  which  do  not  apply  to 
1877— &^>«r.  anything  which  has  been  actually  granted  in  the  present  case,  or 
anmiatwn,  j^^  ^^y.  ^^^  exactly  like  it,  but  would  apply  to  any  excess  beyond 
that  which  in  the  present  case  has  been  granted.  I  cannot  but 
refer  upon  this  subject  to  what  appears  in  the  documents  which 
are  part  of  the  special  case  as  to  the  practice  of  the  Treasury. 
This  particular  grant  was  announced,  not  alone,  but  with  other 
grants  under  the  Prison  Act  of  1877,  by  a  Treasury  letter 
addressed  to  the  Secretary  of  State  on  the  2nd  Aug.  1878,  in 
which  the  Under-Secretary,  or  the  proper  officer  of  the  Treasury, 
writes :  '^  I  am  directed  by  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  to  acquaint  you,  for  the  information  of  the 
{Secretary  of  State,  that  my  Lords  have  been  pleased  to  award  to 
the  prison  officers  mentioned  over  leaf,  the  pensions  set  against 
their  respective  names,  apportioned  between  the  rates  out  of 
which  their  salaries  were  payable  immediately  before  the  1st  April, 
1878,  and  moneys  voted  by  Parliament,,  and  I  am  to  state  that 
my  Lords  have  directed  the  Paymaster-General  to  pay  the 
portions  of  the  pensions  payable  out  of  voted  moneys  from 
the  dates  specined  in  each  case.''  And,  some  correspon- 
dence having  followed  with  the  county  officers,  there  is  a 
subsequent  letter  on  the  9th  day  of  January,  1879,  from 
the  Treasury  to  the  Secretary  of  State,  in  which  this  is 
said :  "  The  letter  announcing  the  pension  is  the  only  evidence  of 
the  action  of  the  board  in  granting  it  which  has  ever  been  given, 
or,  as  my  Lords  believe,  has  ever  been  asked  for  since  pensions 
began  to  be  granted.  The  Comptroller  and  Auditor-General,  an 
authority  not  open  to  the  charge  of  being  too  easily  satisfied, 
accepts  these  Treasury  letters  as  sufficient  vouchers  for  all  pen- 
sions payable  out  of  public  moneys.  It  is  not  immaterial  to 
notice  that  when  pensions  of  a  special  character  are  to  be  granted, 
the  Legislature  has  provided  that  copies  of  the  minutes  granting 
such  pensions  shall  be  laid  before  Parliament.  Such  an  express 
provision,  coupled  with  uniform  practice  from  the  time  of  this 
statute  (22  Yict.  c.  26),  not  to  mention  the  earlier  statute  of  1834 
which  it  partly  embodies,  sufficiently  proves  that  the  intention  of 
the  Legislature  was  to  leave  the  Treasurv  to  settle  the  routine  of 
procedure  in  other  cases.  The  Prison  Act  of  1877  contains  no 
directions  to  the  Treasury  as  to  the  process  of  awarding  pensions, 
beyond  such  as  may  be  gathered  from  the  word  '  award'  in  sect. 
36  read  in  connection  with  the  Superannuation  Act  of  1859,  to 
which  my  Lords  are  referred  for  certain  purposes  in  that  same 
section.  My  Lords  consider  that  it  would  be  a  very  serious  thing 
for  a  public  department  to  depart  from  its  procedure  in  the 
transaction  of  its  business  after  so  long  a  sanction  by  usage^  nor 
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oan  they  consent  to  do  so.  In  addressing  their  awards  to  the  The  Jdbtiobb 
Home  Office,  and  not  to  the  late  prison  authorities,  my  Lords  ^^  MroDLMux 
have  believed  themselves  to  be  complying  with  the  view  of  the  thh  Qobbst. 

Secretary  of  State  /'  and  so  on.     That  I  think  seems  to  show        

that  the  view  upon  which  the  Treasury  have  acted,  and   all       ^^ 
officers   have  acted,   upon  which  pensions   have  actually   been   PriaonsAct, 

Eaid  and  the  payment  passed  through  the  Audit  Office,  has  n77— Super* 
een  this,  that,  except  when  an  exceptional  reason  has  required  «'»'»*««'*^«- 
information  to  be  given  to  Parliament,  the  ordinary  procedure 
should  be  followed  in  all  respects,  and  that  this  ordinary  pro- 
cedure amounts  to  a  grant  and  an  award  of  a  pension,  and  I 
cannot  but  think  that,  when  we  bear  that  in  mind,  as  we  properly 
may  in  connection  with  the  language  of  the  clause,  we  can  see 
our  way  to  distinguish  between  that  which  operates  as  a  grant 
to  the  pensioner  and  that  which  ought  to  be  done  by  the 
granting  authority  for  the  purpose  of  giving  information  to  Par- 
liament in  certain  cases.  The  clause  begins  with  the  words,  '^  It 
shall  be  lawful  for  the  Commissioners  of  the  Treasury  to  grant 
to  any  person  retiring  or  removed  from  the  public  service  in  con- 
sequence of  the  abolition  of  his  office,''  and  so  forth,  ''such 
special  annual  allowance  by  way  of  compensation"  as  they 
consider  proper.  I  need  not  follow  the  terms  of  the  clause  at 
this  moment.  Now  we  must  consider  the  question  as  between 
the  Treasury  and  the  grantee.  It  would  be  a  most  serious  thing 
if  he  should  suffer  for  any  neglect  of  those  things  which  are  to 
be  done  in  any  particular  case  by  the  Commissioners  of  the 
Treasury,  of  which  he  has  no  knowledge,  for  which  he  has  no 
responsibility,  and  over  which  he  can  have  no  control.  The  corre- 
spondence which  I  have  read  shows  distinctly  that  as  a  general  rule 
me  uniform  practice  of  all  the  Government  Departments  is  to 
consider  the  grants  or  the  awards  of  pensions  as  made  in  the 
manner  in  which  they  have  been  made  in  this  particular  case, 
and  I  cannot  but  ask  the  question  in  those  cases  in  which  the 
Treasury  ought  to  make  a  special  minute  for  the  purpose  of 
being  laid  before  Parliament,  assuming,  as  I  suppose  we  must 
assume,  that  the  words  ''  special  minute ''  have  some  technical 
meaniug,  and  that  such  letters  as  those  which  I  have  read  do  not 
come  within  it — I  would  ask,  I  say,  the  question.  How  is  it 
possible  that  the  title  of  an  officer  to  his  pension  can  be  held  to 
depend  upon  a  thing  resting  with  the  Commissioners  of  the 
Treasury  alone,  upon  minutes  to  be  made  by  them  in  their  own 
proper  minute-books  in  their  own  department,  to  which  the  Acts 
of  Parliament  do  not  give  the  pensioner,  as  far  as  I  can  see,  any 
right  of  access,  and  which  they  do  not  even  require  to  be  com- 
municated to  the  pensioner,  because  they  only  require  that  they 
shall  be  laid  before  Parliament  7  With  those  preliminary  con- 
siderations we  have  to  approach  the  words  which  relate  to  this 
special  minute:  ''If  the  compensation  shall  exceed''  a  certain 
sum — I  need  not  enter  into  the  details — "  such  allowance  shall 
be  granted  by  special  minute  stating  the  special  grounds  for 
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Thb  Jubtioxs  granting  sach  allowance^   whicli  minute  shall   be  laid  before 

OF  MiDDLMBx  Parliament.''    It  seems  to  me  that  the  objeot  of  that  is    to 

Thb  QuBBir.  account  for  the  excess^  and  to  account  for  it  by  reasons  to  be 

communicated  to  Parliament^  and  that  in  the  nature  of  the  case 

1884.  j[^  jg  j^Q^  intended  to  affect  the  validity  of  the  grants  at  all  events 
PtigonsAct,  ^  f^  as  relates  to  that  which  is  not  in  excess^  and  which^  if 
1877— iSfpar-  granted  alone,  would  not  require  any  special  minute  at  all.  But  I 
animation.  ^^  jjq^  shrink  from  going  further  than  that,  nor  from  saying  that 
if  that  which  is  granted  might  properly  be  granted,  and  if  the 
grant  or  the  award  is  made,  as  far  as  the  officer  is  concerned,  in 
the  usual  manner,  and  communicated  to  him  in  the  usual  manner, 
I  do  not  think  that  the  neglect  of  the  Treasury,  or  of  their 
proper  officer,  to  record  in  their  proper  books  a  special  minute, 
or  their  neglect  to  lay  that  special  minute  before  Parliament, 
need  be  construed  as  nullifying  what  otherwise  would  be  a  valid 
grant  and  award  of  a  pension  made  and  announced  to  the 
pensioner  in  a  form  which  is  sufficient  in  all  other  cases.  There- 
fore I  think  that  your  Lordships,  without  doing  any  real  violence 
either  to  the  spirit  or  to  the  language  of  the  Act  of  Parliament, 
may  dispose  of  that  argument  in  a  manner  which  certainly  would 
avoid  consequences  in  the  last  degree  inconvenient,  and  I  may 
add  unjust,  which  otherwise  might  possibly  result.  That  argu- 
ment  being  out  of  the  way,  it  appears  to  me  that  the  rest  of  the 
case  may  be  disposed  of  without  much  difficulty.  I  will  first 
refer  to  the  arguments  raised  upon  the  clauses  of  the  Act  of  1877. 
Clause  36  of  that  Act  in  its  first  paragraph  speaks  of  a  case  of 
superannuation  after  a  certain  length  of  service,  or  after  a 
certain  age  has  been  attained,  but  it  also  applies  that  very 
term  ^'superannuation  allowance '^  to  other  cases  which  do 
not  come  within  the  natural  and  proper  idea  of  the  mere 
word  *' superannuation/'  namely,  cases  of  incapacity  from 
'^  sickness,  age,  or  infirmity,  or  injury  received  in  the  actual 
execution  of  duty,''  all  of  which  are  contingencies  independent 
of  mere  age,  independent  of  mere  length  of  service,  and 
therefore  to  which  the  term  '^ superannuation  allowance"  can 
only  be  applied  in  a  secondary  and  not  strictly  etymological 
sense.  That  of  itself  seems  to  me  to  go  a  considerable 
way  towards  destroying  the  foundation  of  the  main  argument 
advanced  at  your  Lordships'  bar,  which  was  this,  that  the  term 
*' superannuation "  or  '^  superannuation  allowance"  is  used 
throughout  this  and  other  Acts  in  a  technical  sense  inapplicable 
to  the  case  in  which  an  officer  is  retired  and  put  upon  a  pension 
for  the  reason  that  his  office  is  abolished,  or  that  his  retirement 
will  facilitate  improvements  in  the  organisation  of  the  depcurtment. 
I  confess  I  can  see  no  reason  in  the  nature  of  things,  or  in  the 
original  meaning  of  the  term,  why  what  is  granted  upon  oom« 
pulsory  retirement,  or  upon  a  retirement  with  the  consent  of  the 
officer  because  it  is  desirable  to  abolish  his  ofi^ce  or  to  reorganise 
his  department,  should  not  be  called  a  superannifation  allowance, 
as  much  as  in  a  case  in  which  he  retires  not  because  he  has 
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attained  a  certain  age  or  has  served  for  a  oertain  number  of  years,  Thb  Justiobs 
but  because  he  has  suffered  accidental  injury  in  the  service,  or  ®'  Middumbx 
has  fallen  into  sickness  or  other  infirmity.    Then  the  next  section  thb  Qusbn. 

of  clause  36  is  this,  and  this  is  the   section  which  I  think  is        

applicable  to  the  present  case  :  '^  If  any  office  in  any  prison  to  ^^^ 
which  this  Act  applies  is  abolished,  or  any  officer  is  retired  or  Prinng  Act, 
removed,  any  existing  officer  of  a  prison  who  by  reason  of  such  3877— Sapef- 
abolition,  retirement,  or  removal  is  deprived  of  any  salary  or  ^'»«^«"' 
emoluments,  shall  be  dealt  with  in  manner  provided  by  the  Super- 
annuation Act,  1859,  with  respect  to  a  person  retiring  or  removed 
from  the  public  service  in  consequence  of  the  abolition  of  his 
office,  or  for  the  purpose  of  facilitating  improvements  in  the 
organisation  of  the  department  to  which  he  belongs.^'  That  in 
effect  means  that  such  a  case  as  that  with  which  we  are  now 
dealing  should  be  dealt  with  under  sect.  7  of  the  Superannuation 
Act,  1859.  Paragraph  3  of  clause  36  in  the  Act  of  1877  deals 
with  '^  prison  service,'^  which  is  there  defined,  and  we  then  come 
to  the  particular  words  upon  which  so  much  argument  was  offered 
to  your  Lordships:  ''Any  annuity  by  way  of  superanauation 
allowance  or  gratuity  granted  under  this  section  shall  b^  appor- 
tioned between  the  period  of  service  before  the  commencement  of 
this  Act  and  the  period  of  service  after  the  commencement  of  this 
Act,  and  so  much  of  such  annuity  or  allowance  as  is  payable  in 
respect  of  service  before  the  commencement  of  this  Act,  regard 
being  had  to  the  amount  of  salary  then  paid,  but  without  taking 
into  account  any  number  of  years  added  to  the  officer^s  service 
on  account  of  aboUtion  of  office,  or  for  facilitating  the  organisation 
of  the  department,  shall  be  paid  by  the  prison  authority  of  the 
prison  in  which  the  officer  to  whom  such  annuity  or  allowance  is 
granted  was  serving  at  the  date  of  the  commencement  of  this 
Act,  out  of  rates  which  at  or  immediately  before  the  commencement 
of  this  Act  were  applicable  to  the  payment  of  the  salary  of  such 
officer,  and  the  residue  shall  be  paid  out  of  moneys  provided  by 
Farliament.^^  Now  it  was  insisted,  as  I  understood  the  argu- 
ment, that  because  that  portion  of  the  clause  begins  with  the 
words  ''any  annuity  by  way  of  superannuation  allowance  or 
gratuity  granted  under  this  section,'^  the  apportionment  provided 
K>r  would  only  be  applicable  to  a  case  in  which  the  retirement  is 
after  a  certain  length  of  service  or  a  certain  age,  or  from 
incapacity  by  reason  of  sickness,  age,  infirmity,  or  injury 
received  in  the  execution  of  the  office,  as  to  which  it  is  indeed 
true  that  in  the  first  paragraph  of  the  section  there  are  the 
words  "  an  annuity  by  way  of  superannuation  allowance,  or  a 
gratuity/'  the  same  words  which  we  have  in  this  fourth  para- 
graph. The  argument  was,  that  those  words  occurring  in  both 
those  places  mean  the  same  thing  in  both,  and  therefore  that  they 
mean  in  the  second  place  neither  more  nor  less  than  they  mean 
in  the  first,  and  are  inapplicable  to  any  of  the  cases  mentioned  in 
the  second  paragraph  of  the  section,  and  therefore  to  the  case 
iM)w  before  your  Lordships'  House.     Now  I  cannot  but  think 
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TBI  Jmnon  that  that  argument  Bticks  to  the  letter^  and  loses  sight  entirely  of 

or  Mix«>LnBz  ^j^^  spirit  and  substanoe  of  the  olaose.     I  am  not  sore  whetiier  I 

Thi  Qunir.  should  have  been  able  to  say  so  if  there  had  been  nothing  in  the 

context  of  the  paragraph  itself  to  make  the  matter  clear,  becaase 

^^^  then  nndonbtedly  there  woold  have  been  force  in  the  observation 
Prumu  Act,  ^hat  the  words  "  any  annuity  by  way  of  superannuation  allowanoe 
i877-Sir/>er-  op  gratuity''  are  the  very  same  words  which  occur  in  the  first 
anmiation,  paragraph  of  the  section^  and  do  not  occur  in  the  section  else- 
where. I  confess  that  that  is  the  only  argument  which  would 
have  had  much  weight  with  me,  even  if  the  context  had  not 
made,  as  it  does  to  my  mind  make,  the  matter  perfectly  clear, 
because,  although  it  may  be  very  true  that  on  account  of  the 
natural  and  original  meaning  of  the  word  '^  superannuation " 
there  may  be  particular  clauses  in  some  of  the  Acts  upon  this 
subject  which  give  a  more  limited  meaning  to  that  word  than 
others,  on  the  other  hand  there  are  some  clauses  which  appear 
to  me  to  justify,  and  even  to  require,  a  larger  meaning,  and  I 
cannot  but  say  that  the  mere  fact  that  the  Act  of  Parliamwt 
which  is  expressly  here  referred  to  as  the  Act  by  which  the  grant 
of  a  pension  in  such  a  case  as  that  now  before  your  Lordships  is 
to  be  regulated  is  called  ''The  Superannuation  Act  of  1859," 
and  is  referred  to  here  by  title,  goes  a  very  long  way  to  repel  the 
narrow  and  technical  interpretation  which  the  argument  of  the 
appellant  seems  to  put  upon  that  word  "  superannuation/'  The 
Legislature  thought  that  all  the  cases  of  pensions  provided  for  by 
the  Act  came  within  the  sense  of  the  word  *'  superannuation/'  as 
conveniently  and  popularly  used,  sufficiently  to  make  that  ahorfe 
title  a  good  general  description  of  all  that  was  done  by  the  Act. 
But  I  need  not  dwell  upon  that  point,  because  it  seems  to  me  that 
upon  the  very  face  of  this  clause  the  Legislature  has  manifested 
in  the  most  unequivocal  manner  possible  an  intention  to  include 
in  these  words  ''  any  annuity  by  way  of  superannuation  allowance 
or  gratuity"  the  particular  case  provided  for  by  the  second 
paragraph  with  which  your  Lordships  have  now  to  deal.  He 
words  "  without  taking  into  account  any  number  of  years  added 
to  the  officer's  service  on  account  of  abolition  of  office,  or  for 
facilitating  the  organisation  of  the  department,"  are  applicable  to 
that  case,  and  inapplicable  to  any  other,  and  the  fact  that  that  is 
not  to  be  taken  into  account  shows  plainly  that  but  for  tiiat 
exclusion  it  might  have  been  taken  into  account  in  the  view  of 
the  Legislature,  and  therefore  those  are  cases  within  the  pnrview 
and  intent  of  this  particular  paragraph.  That  argument  of  the 
appellants  therefore  appears  to  me  entirely  to  fail.  I  now 
come  to  the  remaining  arguments.  The  argument  upon  sect.  5S 
was  this:  that  this  particular  officer  would  not  have  been 
entitled  to  such  an  allowance  as  that  which  has  been  awarded 
him  under  the  Prison  Act,  1865.  The  section  is :  "  Nothing  in 
this  Act  contained  shall  entitle  any  existing  officer  of  a  prison  to 
any  superannuation  or  other  allowance,  the  conditions  of  whose 
office  would  not  have  entitled  him  to  superannuation  or  o&er 
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allowance  nnder  the  Prison  Aot^  1865/'  Bat  the  conditions  of  Thb  Jusnon 
snch  an  office  as  this  would  have  entitled  this  officer  to  a  super-  ^'  Middlbbex 
annnation  or  other  allowance  under  the  Prison  Act^  1865 ;  that  is  rp^i  qdxbn. 

to  say^  would  have   entitled  him  in  the  only  sense  in  which        

anybody  could  have  been  entitled ;  it  would  have  been  in  the  ^^^ 
power  of  the  proper  authorities  to  give  it  to  him.  And  the  PriaonaAct 
section  does  not  say  that  he  shall  not  be  entitled  to  any  other  or  l^n-Super* 
greater  superannuation  allowance  than  he  could  have  obtained  «««"«<»<»• 
nnder  the  Prison  Act^  1865^  but  that  unless  he  is  an  officer 
holding  such  an  office  as  would  have  brought  him  within  the 
superannuation  provisions  of  the  Act  of  1865^  he  shall  not  be 
brought  within  those  provisions  of  the  Act.  But  Col.  Colvill 
was  an  officer  who  would  have  been  within  those  provisions^  and 
being  such  an  officer  he  gets  the  full  benefit  of  the  provisions  of 
this  Act.  That  argument,  therefore,  entirely  fails.  Then  we 
come  to  the  argument  upon  the  Act  of  1859.  Now  I  do  not 
think  it  advisable  without  necessity  to  enter  into  a  question  upon 
which  possibly  some  of  your  Loraships  may  not  take  the  same 
view  as  I  do.  I  have  certainly  formed  a  pretty  clear  and  decided 
opinion  as  to  what  is  the  meaning  of  the  hypothesis  in  sect.  7  of 
the  Act  of  1859,  upon  which  the  necessity  for  a  special  warrant 
depends,  and  I  certainly  do  think  that  contemplates  this  case, 
that  there  is  an  amount  ascertained  which  it  is  proposed  to  award 
by  way  of  compensation  to  the  officer  under  that  section,  which 
would  exceed  the  amount  to  which  he  would  be  entitled  calculated 
upon  the  principles  of  sect.  2  with  ten  years  added  to  his  actual 
period  of  service,  and  it  does  not  appear  to  me  I  confess,  at 
present,  though  I  do  not  think  it  at  all  necessary  for  your  Lord- 
ships to  decide  the  question,  that  that  can  be  expanded  into 
anything  more  than  ten  years  by  anything  which  is  done,  or  by 
any  right  or  title  derived  by  the  officer  under  sect.  4.  But  that 
point  your  Lordships,  in  my  opinion,  need  not  determine,  because 
it  is  admitted  here  as  a  matter  of  fact  that  nothing  has  been 
apportioned  against  the  justices  of  the  annuity  gpranted  to 
Col.  Colvill  excepting  the  amount  to  which  he  would  be  entitled 
in  respect  of  length  of  service  computed  upon  the  principles  of 
sect.  2  of  the  Act  of  1859,  and  the  additions  made,  if  properly 
made,  under  sect.  4  of  the  same  Act;  and  the  question  is 
whether  those  are  matters  which,  according  to  the  true  inter- 
pretation of  the  Act  of  1877,  can  properly  be  chargeable 
upon  the  county  by  way  of  apportionment.  No  question  arises 
as  to  the  amount  computed  upon  the  actual  length  of  service 
under  sect.  2 ;  it  is  admitted,  upon  the  assumption  of  there  being 
a  valid  grant  of  pension  at  all,  that  it  was  apportionable  as  it  has 
been  apportioned  against  the  county.  But  the  question  arises 
nnder  sect.  4.  Now  sect.  4  of  the  Act  of  1859  provided  this, 
that  by  a  general  order  or  warrant  the  Treasury  might  direct 
that  when  any  person  now  holding  an  office  coming  within 
any  of  certain  classes  should  retire  from  the  public  service, 
a  number  of  years  not  exceeding  twenty,  to  be  specified  in  the 
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Thb  JnerKSBs  order  or  warranty  shoald,  in  computing  the  amount  of  Buper- 

OF  Mjddlkbix  annuation,  be  added  to  the  number  of  years  during  which  he 

THsQumr.   might  actually  have  served.     It  is  manifest  that^  in  the  cases  to 

which  that  provision  applies^  the  additional  number  of  years  is 

^^^'  not  added  in  respect  of  abolition  of  office^  or  to  aid  in  the 
Pritons  Act,  reorganisation  of  the  department,  but  it  is  added  in  respect  of 
]877^jSuper-  a  totally  different  class  of  considerations,  namely,  the  character 
^""'*"''""''  of  the  office  and  the  requirement  of  peculiar  qualifications  in  the 
person  holding  that  office.  Well,  that  being  so,  the  next  question 
is  whether  Col.  Colvill^s  comes  within  that  provision  at  all  or  not. 
In  the  year  1860,  the  year  which  immediately  followed  the  passing 
of  that  Act,  a  general  order  or  warrant  was  duly  made  by  the 
Commissioners  of  the  Treasury  specifying  certain  classes  of 
officers  who  were  to  have  the  benefit  of  this  4th  section  to  the 
extent  there  mentioned.  The  governors  of  prisons  are  put  in,  as 
I  understand,  so  as  to  entitle  them  on  retirement  to  have  five  years 
added  to  their  period  of  service  on  account  of  special  qualifica- 
tions within  the  meaning  of  that  4th  section  being  required  of 
them.  It  is  said,  and  truly  said,  that  in  1860  Col.  Colvill  was  not 
a  governor  of  any  public  prison,  and  was  not  a  public  servant  or 
a  public  civil  servant  in  the  sense  of  these  Acts  or  of  that  order. 
But  when  in  1877  he  was  brought  within  that  category,  and 
when  under  the  Act  of  1877  the  Superannuation  Act  of  1859 
was  made  applicable  to  the  case  of  pensions  on  the  retirement  of 
such  an  officer,  I  apprehend  that  the  Act  of  1859  was  made 
applicable  in  all  its  provisions,  and,  as  he  had  then  become  and 
was  a  public  servant  in  the  civil  service  of  the  Crown  within  one 
of  those  categories  which  had  been  mentioned  in  the  order  or 
warrant  of  1860,  it  appears  to  me  quite  impossible  to  say  that 
sect.  2  of  the  Act  of  1859  is  to  be  applied  to  this  case,  and  not 
sect.  4.  That  being  so,  the  addition  of  five  years  is  properly 
made  to  his  actual  period  of  service,  and  that  is  in  respect  of  the 
peculiar  character  of  his  office,  and  the  qualifications  required 
for  it.  That  being  so,  when  we  come  back  to  sect.  36  of  the 
Act  of  1877  it  seems  quite  impossible  to  treat  those  five  years 
as  to  be  excluded  under  the  words  "  without  taking  into  account 
any  number  of  years  added  to  the  officer's  service  on  account  of 
abolition  of  office,  or  for  facilitating  the  organisation  of  the 
department,^'  because  those  five  years  were  not  added  to  the 
officer's  service  on  account  of  abolition  of  office,  or  for  facilitating 
the  organisation  of  the  department,  but  were  added  for  a  totally 
different  purpose,  and  nothiog  has  been  added  which  can  come 
within  that  category.  Nothing  has  been  apportioned  against  the 
county  except  that  portion  of  this  gentleman's  pension  which 
represents  his  actual  period  of  service  and  that  additional  portion 
which  represents  the  allowance  of  so  many  years,  in  addition  to 
the  years  of  actual  service,  not  added  on  account  of  the  abolition 
of  his  office  or  for  facilitating  the  organisation  of  the  department, 
but  because  he  was  the  governor  of  a  prison  in  a  particular 
category.    I  really  cannot  agree  with  the  argument  that  there  is 
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the  smallest  difficulty  in  apportioning  over  the  number  of  years'  Tra  JuvnoBs 
service  the  total  amount  of  compensation,  though  five  years  are  ^'  MiDPLKgBac 
added    to  the  actual  service.      It    is  as    easy  to  apportion    a  theQdxbv. 
hypothetical  addition  of  five  years  as  it  is  to  apportion  the  actual     *  — 
period  of  service.     The  thing  to  be  apportioned  is  "  any  annuity        ^^^' 
by  way  of  superannuation  allowance  or  gratuity  granted  under  PriaonsAct, 
this  .section/'     The  annuity  granted  under  this  section,  excluding  1877— iSt^per- 
that  which  it  is  proper  to  exclude,  is  the  annuity  which  represents    ^"^"^^^ 
the  'actual  period  of  service  and  the  five  years  added.     The 
manner  of  apportionment  is  far  from  difficult,  because  it  is  to  be 
between  the  period  of  service  before  the  commencement  of  this 
Act,  an  ascertained  period,  and  the  period  of  service  after  the 
commencement  of  this  Act,  an  ascertained  period.     The  numerical 
ratio  is  ascertained  by  a  comparison  of  the  two  periods.     The 
thing  to  be  apportioned  is  the  annuity  actually  granted  by  way  of 
superannuation  allowance,  excluding,  as  in  this  case  has  been 
excluded,  any  number  of  years  added  for  abolition  of  office  or  for 
facilitating  the  organisation  of  the  department.     Therefore,  the 
principal  argument  failing,  namely,  that  there  has  been  no  valid 
grant  of  an  allowance,  the  result  is  that  the  order  appealed  from 
is  right  and  ought  to  be  affirmed,  and  I  move  your  Lordships 
accordingly. 

Lord  Blacxbubn. — My  Lords :  I  am  of  the  same  opinion.  I 
think  it  is  most  convenient  to  begin  by  referring  to  the  Super- 
annuation Act  of  1859,  and  considering  the  question  as  if  the 
justices  of  Middlesex  had  nothing  to  do  with  this  case,  as  if  it 
was  Col.  Golvill  who  was  setting  up  a  claim  which  had  somehow 
come  before  us  to  have  a  pension  calculated  upon  the  number  of 
years  that  have  been  allowed  to  him,  and  that  he  was  seeking  that 
pension  under  the  Superannuation  Act  of  1859,  I  will  consider 
that  first.  Now,  supposing  that  to  be  so,  sect.  7  is  the  one  under 
which  he  would  claim  :  '^  It  shall  be  lawful  for  the  Commissioners 
of  the  Treasury  to  grant  to  any  person  retiring  or  removed  from 
the  public  service,''  upon  grounds  which  apply  to  Col.  Colvill's 
case, ''  such  special  annual  allowance  by  way  of  compensation  as 
on  a  full  consideration  of  the  circumstances  of  the  case  may  seem 
to  the  said  commissioners  to  be  a  reasonable  and  just  compen- 
sation for  the  loss  of  office."  Now,  stopping  there,  it  is  plain 
enough  that  the  Lords  of  the  Treasury  are  to  be  the  sole  judges, 
or  the  persons  who  are  to  judge  what  they  think  is  reasonable  and 
just  compensation  for  the  loss  of  office,  and  that  thev  are  to  grant 
that  by  way  of  an  annual  allowance.  But  what  follows  imme- 
diately afterwards  gives  an  indication  of  how  the  Legislature 
supposed  they  would  consider  it.  '^  If  the  compensation  shall 
exceed  the  amount  to  which  such  person  would  have  been  entitled 
under  the  scale  of  superannuation  provided  by  this  Act,"  is  the 
idea  which  then  comes  in.  From  that  it  is  plain  enough  that  the 
Legislature  thought  that  the  annuity  which  would  be  granted 
would  be  considered  thus :  if  instead  of  the  man  being  turned 
out  of  his  office  he  had  retired  as  being  superannuated,  be  would 
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The  JusncBS  have  had  an  annuity  in  such  an^  sncli  a  proportion  to  his  salary. 

OF  Mi]Di)LESBx  In  Col.  ColvllPs  caso  it  would  have  been  an  annuity  proportioned 
The  Quhbw,   ^  twenty-three  years  of  service,  he  having  come  within  the  class 

which  is  mentioned  in  sect.  4  as  being  a  peculiar  class  to  be  dealt 

1884.       ^^1^  jjj  ^  peculiar  manner.     On  that  ground  Col.  Oolvill  would 
Prisons  Acty  have  been  entitled  to  that  unless  what  follows  is  made  a  condition 

1877— iSi^r-  precedent  to  the  granting  by  the  commissioners  of  the  retiring 
anmuaion,  allowance  to  him.  It  says  that  if  it  exceeds  what  it  would  be  if 
ten  years  were  added  to  the  number  of  years  he  had  actually 
served,  '^such  allowance  shall  be  granted  by  special  minute^ 
stating  the  special  grounds  for  granting  such  allowance,  which 
minute  shall  be  laid  before  Parliament.^^  I  do  not  inquire  into 
the  question  whether  or  no  the  particular  case  is  brought  within 
that  class  for  which  a  special  minute  is  required,  whether  ten 
years  being  added  under  this  section,  and  five  years  being  added 
under  sect.  4,  brings  it  within  the  term  requiring  a  special 
minute.  I  do  not  inquire  into  that.  I  will  assume,  for  the 
purposes  of  the  argument,  that  it  does  require  a  special  minute, 
though  I  am  not  prepared  exactly  to  express  an  opinion  either 
one  way  or  the  other  upon  the  question,  and  that  the  Lords  of 
the  Treasury  neglected  their  duty  in  not  making  a  special 
minute  stating  the  special  grounds,  and  laying  that  minute  before 
Parliament.  I  think  that  is  not  intended  to  be  a  condition 
precedent  to  the  grant  in  favour  of  the  officer  of  his  retiring 
allowance,  but  as  what  is  commonly  called  directory  only.  It  is 
an  enactment  put  in,  if  I  may  use  plain  English  about  it,  in  case 
there  should  be  ''jobs  /'  the  Lords  of  the  Treasury,  when  they 
do  this  unusual  thing,  shall  state  in  a  minute  tlieir  special 
reasons  for  it,  and  shall  lay  that  minute  before  Parliament,  and 
have  them  criticised.  There  are  many  cases  (I  was  not  aware 
that  this  point  was  to  be  raised,  and  I  have  not  looked  into 
them,  and  I  cannot  refer  to  them),  but  there  is  a  numerous 
class  of  cases  in  which  it  has  been  held  that  certain  provisions 
in  Acts  of  Parliament  are  directory,  in  the  sense  that  they  were 
not  meant  to  be  a  condition  precedent  to  a  grant,  or  whatever 
it  may  be,  but  a  condition  subsequent,  a  condition  as  to  which 
the  responsible  persons  may  be  blameable  and  punishable  if  they 
do  not  act  upon  it,  but  their  not  acting  upon  it  shall  not  invali- 
date what  they  have  done,  third  persons  having  nothing  to  do 
with  that.  Therefore  if  this  case  had  arisen  under  the  Super- 
annuation Act  of  1859,  and  that  Act  alone,  I  think  that  Col. 
Colvill  would  have  been  entitled  to  a  superannuation  allowance 
which  he  has  received,  calculated  upon  a  number  of  years 
including  both  the  years  of  his  service  and  also  the  ten  years 
which  have  been  added  on  account  of  the  abolition  of  his  office. 
Now  let  us  see  what  the  Legislature  said  in  another  Act  of  Par- 
liament. Inasmuch  as  this  was  a  prison  office  which  had  been 
transferred  to  the  Government,  and  Col.  Colvill  retired  from  .it 
after  he  had  become  a  civil  servant  of  the  Government  under  the 
Prisons  Act,  we  are  referred  to  sect.  86  of  the  Act  40  &  41  Vict. 
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c.  21.     That  section  provides,  first,  that  if  any  officer  retires  on  Thb  Juotcm 
account  of  ill-health,  or  for  various  other  reasons  which  do  not  ^'  Middlbbbx 
apply  to  the  present  case,  a  superannuation  allowance  shall  be   thb  Qunir. 
granted.     Then,  secondly,  it  says   that  '*  If  any  office  in    any        - — - 
prison  to  which  this  Act  applies  is  abolished,  or  any  officer  is  ' 

retired  or  removed,  any  existing  officer  of  a  prison  who  by  reason  Prisons  Act, 
of  such  abolition,  retirement,  or  removal,  is  deprived  of  any  1877— /Super- 
salary  or  emoluments,  shall  be  dealt  with  in  manner  provided  by  ^'"'^•^ 
the  Superannuation  Act,  1859,  with  respect  to  a  person  retiring  or 
removed  from  the  public  service  in  consequence  of  the  abolition 
of  his  office,'^  and  so  on.  That  brings  us  to  this,  that  Col. 
Golvill  having  now  retired,  his  case  is  to  be  dealt  with 
according  to  the  Act  of  1859,  sect.  7,  to  which  I  have  already 
alluded,  and  that  says  he  is  to  have  such  annual  allowance  as 
the  Lords  of  the  Treasury,  considering  all  the  circumstances, 
think  it  just  to  appoint  to  him.  Then  comes  the  provision  on 
which  the  present  question  arises :  "  Any  annuity  by  way  of 
superannuation  allowance  or  gratuity  granted  under  this  section'' 
(that  is,  sect.  36),  which  includes,  I  should  have  thought  if  there 
had  been  nothing  else  to  the  contrary,  not  only  a  superannuation 
allowance  properly  so  called,  but  an  allowance  granted  under  the 
clause  which  has  preceded  it  beginning  with  the  words,  '^  If  any 
office  in  any  prison  is  abolished.''  I  should  have  thought  that 
it  would  have  come  under  that  if  it  had  stood  alone,  but  that 
would  have  been  a  matter  of  some  doubt  and  difficulty.  It 
"  shall  be  apportioned  between  the  period  of  service  before  the 
commencement  of  this  Act  and  the  period  of  service  after  the 
commencement  of  this  Act,  and  so  much  of  such  annuity  and 
aUowance  as  is  payable  in  respect  of  service  before  the  com- 
mencement of  this  Act,  regard  being  had  to  the  amount  of 
salary  then  paid."  In  the  present  case  the  amount  of  salary 
was  not  altered,  but,  owing  to  Col.  Colvill  having  become  a 
civil  servant,  the  amount  of  his  superannuation  allowance  on 
which  he  would  retire  was  altered,  but  that,  I  think,  does  not  affect 
the  present  case.  "  But  without  taking  into  account  any  number 
of  years  added  to  the  officer's  service  on  account  of  abolition  of 
office,  or  for  facilitating  the  organisation  of  the  department,  shall 
be  paid  by  the  prison  authority."  That  is  really  where  the 
question  comes  in.  It  was  argued  that  in  the  previous  Acts 
(and  owing  to  the  very  clumsy  mode  in  which  the  Act  is  drawn, 
referring  to  a  whole  number  of  previous  Acts,  I  suppose  we 
ought  to  look  at  them  all)  '' superannuation  allowance"  has 
acquired  a  technical  meaning,  or  rather  it  was  not  said  it  had 
acquired  a  technical  meaning,  but  that  it  had  often  been  used  in 
one  sense,  whereas  "  allowance  by  compensation  "  had  been  used 
in  another,  and  therefore  we  ought  to  construe  the  earlier  part 
of  the  section  as  confined  to  those  which  were  strictly  superan- 
nuation allowances.  That  argument  would  hardly,  I  think,  have 
prevailed  with  me  (although  I  see  Lindley,  L.J.,  if  I  understand 
him  rightly,  says  in  his  judgment  that  it  would  have  prevailed 


664i  CBIHlKAIi  LAW  CAflES. 

Thx  JusnoKB  with  him)  if  this  sabBeqaent  part  of  the  Bection  had  not  come  in^ 
OF  MiDDiMx  1,^^  ^1^^^  I  fi^^  i-i^gg^  ^Q^^g  added,  "Bat  without  taking  into 

Thb  QcrBBN.   account  any  number  of  years  added  to  the  officer's  service  on 

account  of  abolition  of  office/*  it  becomes  quite  clear  to  my 

^^^'  mind  that  the  Legislature  meant  to  include  in  it  not  only  the 
PrUons  Act,  superannuation  allowance  which  was  mentioned  in  the  first  part 
1877  -Supers  of  the  paragraph,  but  also  the  allowance  which  by  the  wording 
amuattojL  ^f  ^.j^^  second  paragraph  in  sect.  36  is  ordered  to  be  given, 
dealing  with  him  in  the  same  way  as  he  would  have  been  dealt 
with  under  the  Act  of  1859  if  he  had  been  a  civil  servant  under 
the  Act  of  1859,  and  in  that  case  he  is  to  have  such  annual 
allowance  as  the  Lords  of  the  Treasury  have  thought  to  be 
reasonable  and  just  compensation  ;  but  if  such  annual  allowance 
exceeds  the  amount  which  he  would  have  been  entitled  to  as 
superannuation,  then,  says  the  Act,  that  portion  of  the 
amount  which  is  measured  by  the  additional  years  granted 
on  account  of  abolition  of  office  shall  be  struck  ofi*,  and 
the  justices — or  the  people  who  pay  the  rates — shall  not  be 
called  upon  to  pay  that,  but  it  shall  be  paid  out  of  moneys 
voted  by  Parliament.  Why  should  not  that  be  just  and 
proper?  I  cannot  see.  It  seems  to  me  very  reasonable  and 
proper.  If  once  you  say  the  retirement  is  to  be  compensation  for 
having  served  for  a  time  under  the  ratepayers,  and  then  after  a 
time  having  served  under  the  Crown  and  now  being  turned  out, 
it  seems  to  me  most  reasonable  that  the  amount  of  compensation 
which  is  given  should,  as  far  as  regards  the  service  before,  fall 
upon  the  ratepayers,  and  that  the  amount  as  far  as  regards  the 
service  since  should  fall  upon  the  Crown  who  have  enjoyed  it 
since ;  and  so  far  as  regards  that  portion  which  is  added  in  con- 
sequence of  the  abolition  of  the  office  subsequently  to  his  becoming 
a  servant  of  the  Crown,  that  should  fall  on  the  Crown.  That 
seems  to  me  perfectly  reasonable  and  just,  and  that  is,  I  think, 
what  the  Legislature  has  said.  There  is  one  other  point  that  was 
made.  It  was  said  that  under  sect.  4  of  the  Superannuation  Act 
the  amount  which  he  was  to  have  when  he  was  retiring  under 
superannuation  was  to  depend  on  the  number  of  years'  service, 
and  if  he  was  in  a  particular  class  within  which  the  governors  of 
prisons  (the  office  which  Col.  Colvill  held)  were  brought,  he  was 
not  only  to  have  that  amount  of  superannuation  which  was  allowed 
him  for  the  years  of  service,  but  also  five  years  more  just  as  if  he 
had  served  five  years  more.  Such  is  the  enactment  there.  That 
is  an  addition  to  his  superannuation  allowance,  if  it  had  come  to 
be  a  superannuation  allowance  by  adding  years,  but  it  is  not  an 
addition  by  adding  years  owing  to  the  abolition  of  the  office.  It 
is  the  amount  of  the  superannuation  which  he  would  have  been 
entitled  to  upon  his  past  service,  he  being  in  a  particular  class  in 
which  in  that  particular  way  the  amount  of  superannuation  has 
been  increased,  and  therefore  it  seems  to  me  to  be  clear  enough, 
looking  at  it  quite  independently  of  the  other  question,  that  the 
five  years  added  under  sect.  4  is  just  like  the  twenty-three  years 
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actaally  served,  not  an  addition  on  account  of  the  abolition  of  the  THBJu^rk« 
office,  but  an  addition  on  account  of  qualification,  and  consequently  ^'     ^ 
it  is  not  taken  out  of  the  86th  section,  and  it  is  not  prevented  Thb  Qukbn. 
from  being  part  of  what  would  fall  on  the  justices  or  ratepayers  of        —7 ' 

Middlesex.     There  were  one  or  two  smaller  points   about  the        

nature  of  the  appointments  of  Col.  Colvill,  some  at  earlier  times  Prisons  Aet^ 
and  some  later,  but  I  do  not  think  they  were  much  pressed,  and  1877-^Si^per- 
certainly  they  seem  to  me  to  have  been  completely  disposed  of;     "'"'"  *^^ 
therefore  I  will  not  waste  time  by  going  into  them.    I  therefore 
quite  agree  that  the  decision  below  is  correct,  and  that  it  should 
be  affirmed. 

Lord  Watson. — My  Lords :  I  am  of  the  same  opinion  in  this 
case  with  that  which  has  been  already  expressed  by  my  noble 
and  learned  friends.  I  cannot  say  that  the  36th  section  of  the 
Prisons  Act  of  1877  appears  to  my  mind  to  be  of  so  extremely 
doubtful  interpretation  as  it  was  regarded  by  the  learned  judges 
of  the  Court  of  Appeal.  No  doubt,  if  you  look  at  the  provisions 
of  that  Act,  and  also  the  provisions  of  the  various  Superannua* 
tion  Acts  that  have  been  passed  from  time  to  time,  there  is  a 
great  deal  of  looseness  in  the  way  in  which  the  terms  "  super- 
annuation allowance  '^  and  "  annuity  by  way  of  superannuation 
aUowance ''  have  been  used.  The  expression,  it  may  be  said,  as 
used  has  not  in  all  cases  been  very  accurate  or  very  appropriate, 
but  I  do  not  think  there  can  be  any  reasonable  doubt  as  to  what 
its  signification  is  in  the  4th  paragraph  of  the  36th  section  of  the 
Act  of  1877.  Turning  to  the  provisions  of  the  Superannuation 
Act  of  1859,  I  think  Mr.  Wright^s  criticisms  upon  that  term 
were  so  far  justified.  I  think  the  term  '^  superannuation  allow- 
ance "  is  used  to  denote  an  allowance  made  in  respect  of  service 
and  calculated  according  to  the  period  of  service  upon  a  higher 
and  lower  scale  according  as  the  case  dealt  with  by  the  Commis- 
sioners of  the  Treasury  is  or  is  not  within  sect.  4  as  well  as  within 
sect.  2  of  the  Act.  On  the  other  hand,  where  an  office  has  been 
abolished,  or  an  officer  entitled  to  superannuation  allowance  has 
been  retired  in  order  to  make  way  for  the  reorganisation  of  the 
public  department  to  which  he  belongs,  the  consideration  given 
to  him  in  respect  of  his  removal  or  retirement  is  termed  in  the 
statute  an  *^  allowance,''  and  in  other  parts  of  it  is  dealt  with  as 
compensation.  But  whatever  may  be  the  meaning  of  the  words 
as  used  in  the  Act  of  1859,  we  are  not,  in  this  question  between 
the  Treasury  and  the  justices,  dealing  with  the  provisions  of  that 
statute  at  all ;  we  are  under  the  36th  section  of  the  Prisons  Act. 
Now  at  the  outset  of  that  the  words  "  an  annuity  by  way  of 
superannuation  allowance''  are  undoubtedly  applied  to  the 
ordinary  case  of  the  retirement  of  an  officer,  but  including 
retirement  not  necessarily  from  age,  but  possibly  from  injuries 
received  in  the  actual  execution  of  his  duty,  or  from  sickness  and 
so  on.  Then  foUows  the  provision  in  the  2nd  paragraph  of  that 
section  with  regard  to  the  case  of  retirement  or  removal  such  as 
is  dealt. with  by  the  7th  section  of  the  Act  of  1859^  m^  Uia 
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Thb  JusncBs  proviBion  made  in  the  Btatate  of  1877  is  that  cases  of  prison 

o»  MiDDLKSKx  oflBcers   coming  within  that    shall   be    dealt  with    in  manner 

The  Qubbn.   provided  by  the  Saperannaation  Act  of  1859 ;  and  if  the  enaot- 

ment  had  ended  there,  there  would   have  been  some  room  for 

^^'  applying  the  argument  which  was  addressed  to  us  on  behalf  of 
Prisons  Act,  ^^^  appellants,  but  when  you  come  to  the  4th  section,  which  is 
iSll—Super-  really  the  material  part  of  the  clause  in  the  present  case,  it  is 
annuatwn,  perfectly  clear  that  the  Legislature  by  the  words  "  annuity  by 
way  of  superannuation  allowance  or  gratuity  "  intended  to  include 
not  only  allowances  made  in  respect  of  service,  and  calculated  by 
duration  of  service,  but  also  allowances  made  in  respect  of  aboli- 
tion of  office,  and  enforced  retirement  in  order  to  make  way  for  im- 
provements in  the  organisation  of  the  officer^s  department,  because 
it  provides  that  such  annuity  when  apportioned  shall  not  be 
apportioned  as  a  whole,  but  that,  in  separating  the  amounts  that 
are  to  be  severally  borne  by  the  Treasury  on  the  one  hand  and 
the  old  prison  authority  on  the  other,  you  are  to  lay  out  of  the 
account  altogether  that  part  of  the  allowance  which  has  been 
added  by  reason  of  the  abolition  of  office,  or  the  compulsory 
retirement  of  the  officer.  Now  that  section  not  only  points 
to  the  very  wide  meaning  which  the  Legislature  obviously 
intended  to  give  to  the  words  ^'  annuity  by  way  of  compensa- 
tion allowance,''  but  to  my  mind  it  goes  a  step  further.  It 
indicates  that  it  is  to  be  the  duty  of  the  Treasury,  in 
giving  an  allowance  to  one  who  has  been  an  officer  of  the 
old  prison  authority,  to  give  him  the  total  sum  upon  different 
considerations ;  to  give  him  first  an  allowance  in  respect  of  the 
term  of  service,  if  any,  to  which  he  is  entitled,  and  then 
to  add  to  it  a  special  allowance  under  sect.  7,  irrespective 
of  service,  and  on  account  solely  of  abolition  of  office,  or  com- 
pulsory retirement.  If  that  were  not  given  effect  to  by  the 
Treasury  it  would  be  impossible,  so  far  as  I  can  see,  to  arrive  at 
the  just  sum  which  is  to  be  apportioned  as  between  the  Treasury 
and  the  justices.  Now  the  provision  of  that  4th  clause  is,  that 
the  justices  are  to  bear  their  due  proportion  according  to  the 
term  of  years  for  which  he  has  served  under  them  of  so  much  of 
the  annuity  or  allowance  as  is  payable  in  respect  of  service  before 
the  commencement  of  this  Act.  That  clearly  refers  to  the 
allowance  to  which  the  officer  might  be  entitled  under  sect.  2  of 
the  Superannuation  Act,  because  that  in  terms  of  sect.  2  is  an 
allowance  granted  to  a  person  who  has  served  in  an  established 
capacity  in  the  permanent  civil  service  of  the  State.  But  what 
is  added  to  that  under  sect.  4  of  the  Act  of  1859  is  quite  as  much 
an  allowance  in  respect  of  service  as  the  allowance  given  him 
under  sect.  2.  As  I  read  it,  sect.  4  is  not  a  separate  and  inde- 
pendent enactment  giving  a  distinct  allowance  for  distinct 
considerations,  but  an  enactment  intimately  connected  with 
sect.  2,  giving  an  allowance  upon  an  increased  senate  to  officers 
in  whose  cases  for  the  due  performance  of  the  duties  of  their 
office  higher  qualiGcations  are  required  than  in  ordinary  circam* 
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stances.  The  provision  of  sect.  4  is  not  that  an  addition  shall  be  Thb  Justiobs 
made^  op  a  separate  allowance  given,  but  that,  in  computing  the  ^'  Middlbsbx 
amount  of  superannuation  allowance  which  may  be  granted  to   theQuebn. 

him  under  the  foregoing  section  of  the  Act,  there  shall  be  added        

a  certain  number  of  years.     The  provision  is  made  not  for  the 

purpose  of  giving  a  separate  allowance  but  for  the  purpose  of  Prisons  Act, 

giving  an  additional  item  leading  to  an  increased  total  sum  in  lS77— Super- 

computing  the  provision  under  sect.  2  of  the  statute.     Well,  that     <*'»'"'<*'*<>"• 

being  so,  I  think  it  perfectly  clear  upon  these  considerations  that 

sect.  86  of  the  Act  makes  it  incumbent  on  the  justices  to  bear 

that  proportion  of  the  retiring  allowance  of  Col.  Colvill  which  the 

judgment  of  the  Court  of  Appeal  lays  upon  them.     But  then  a 

very  ingenious  argument  was  raised,  and  more  firmly  insisted 

upon  at  your  Lordships^  bar  than  it  seems  to  have  been  before 

the  Court  of  Appeal,   to  this  effect,   that  under  sect.  7   it  is 

incumbent  on  the  Treasury,  when  they  give  an  allowance  to  an 

officer  who  has  been  removed  or  compulsorily  retired  for  the 

purposes  in  that  section  stated,  to  proceed  by  means  of  a  special 

minute,  and  that  special  minute  must  be  laid  before  Parliament. 

I  do  not  think  it  necesary  for  the  purposes  of  this  case  to  state 

what  my  own  views  are  of  the  just  construction  of  that  section. 

That  is  a  question  which  it   does  not  appear  to  me  that  the 

justices,  the  appellants,  are  entitled  or  have  any  right  to  raise 

in  the  present  case.     The  enactments  with  regard  to  a  special 

minute  appear  to  me  to  be  plainly  directory.     I  do  not  think  it 

was  intended   that  it  should  be  a   condition  precedent   of  an 

arrangement  made  by  the  Treasury  with  respect  to  a  retirement 

of  a  prison   officer  or  any  other  civil  servant  whose  case  falls 

within    the    seventh    section    of  the  statute,    that    he    should 

have  the  implied  assent  of  Parliament  from  the  presentation  of 

such  a  minute,  and,  I  suppose,  its  lying   unchallenged  on  the 

table    of   either    House   of  Parliament    for   a    certain   period. 

That  was  not  the  intention   of  the   provision.      It    was    not 

intended  to  take  away  from  the  Commissioners  of  the  Treasury 

the  power  of  making  these  arrangements.     The  provision  is,  that 

for  the  information  of  Parliament  a  minute  containing  the  special 

reasons  for  granting  a  large  allowance  to  a  civil  servant  in  such 

circumstances  shall  be  laid  upon  the  table,  it  being  of  course 

within  the  power  of  one  of  the  Houses  of  Parliament  to  deal  as 

they  choose  in  committee  of  supply  with  the  allowances  that  are 

made  by  the  Treasury.     Therefore,  my  Lords,  it  appears  to  me 

that  we  must  here  assume,  and  I  do  assume,  that  everything  was 

rightly  done,  and  certainly  that  it  is  not  within  the  competency 

of  the  appellants  to  challenge  what  was  done  by  the  Treasury  in 

making  an  addition,  as  I  think  the  Act  of  1877  directs  them  to 

do,  to  the  salary  of  Col.  Colvill  in  respect  of  his  having  been 

removed  in  order  to  provide  for  the  better  organisation  of  the 

department  over  which  he  so  long  presided.     I  therefore  agree 

with  your  Lordships  that  the  judgment  under  appeal  ought  to  be 

affirmed* 
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Tn  jQBTKxs      Lord  Fitzgcrald. — My  Lords:    There  was  a  real  and  sub- 

^    ^r!*'""  stantfid  qaestion  in  the  case  very  much  disonssed  in  the  court 

Thb  Quuh.   below^  and  at  your  Lordships'  bar.     That  was  whether  the  justices 

-—        were  liable  to  any  portion  whatsoever  of  this  grant  of  an  annuity 

• J"        to  Ool.  Colvill  under  the  terms  of  sect.  36  upon  the  true  con- 

PtUowAeit  struction  of  them.  But  the  argument  of  Mr.  Wright,  I  think, 
isnSuper^  ^as  met  very  firmly  in  the  Queen's  Bench  Division  by  Stephen,  J., 
ammaiunL  ^^^  ^^  j^  ^^^  Court  of  Appeal,  with  some  little  shade  of  hesi- 
tation, by  Lindley,  L.J.  Your  Lordships  have  adopted  the  views 
of  both  the  Divisional  Ciourt  and  the  Court  of  Appeal,  and  in 
your  Lordships'  views  I  entirely  concur.  Now  it  is  very  agree- 
able, in  also  adopting  your  Lordships'  solution  of  the  various 
difficulties  that  the  ingenuity  of  Mr.  Wright  has  raised  in  his 
argument  here,  to  be  able  to  come  to  the  conclusion  that, 
assuming  the  construction  of  sect.  36  as  adopted  by  your  Lord- 
ships to  be  the  true  one,  the  justices  are  only  called  upon  to  pay 
exactly  what  they  ought  to  pay,  and  not  one  farthing  more.  It 
is  true  that  Col.  Colvill  did  go  through  a  short  service  after  the 
Prison  Act  had  come  into  operation,  but  no  allowance  whatever 
was  made  in  respect  of  that.  I  think  it  was  four  months.  They 
took  the  twenty-three  years  of  actual  service  before  the  Act,  and 
superadding  the  five  years  under  sect.  4,  that  made  the  twenty- 
eight  sixtieths  which  they  allowed  him  for  the  service  before  the 
Act,  and  nothing  more,  and  in  the  allocation  of  the  entire  annuity 
that  is  exactly  what  the  justices  are  required  to  pay.  Then  the 
remaining  portion  as  to  which  it  is  said  the  special  minute 
required  by  sect.  7  ought  to  have  been  granted,  the  ten-sixtieths, 
does  not  fall  upon  the  justices,  they  are  not  injured  by  it.  They 
are  not  afiected  by  that  ten-sixtieths,  and  in  my  opinion  they 
have  no  right  whatever  to  inquire  whether  that  ten-sixtieths  was 
or  was  not  justified  by  a  special  minute  under  sect.  7.  On  these 
grounds  I  entirely  agree  with  your  Lordships  that  the  appeal 
should  be  dismissed. 

Order  affirmed,  cmd  appeal  diamissed,  (a) 
Solicitors :  for  the  appellants,  B,  Nicholson ;  for  the  respondent, 
Ths  Solicitor  to  the  Treasury. 

(a)  The  attention  of  the  House  was  called  to  the  fact  that  in  cases  of  this  nature 
the  drown  neither  pays  nor  asks  for  costs. 
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Saturday,  Nov.  29,  1884. 

(Before  Lord  Colbbidob,  C.J.^  Oboyb,  J.,  Huddlbston,   B., 

Manisty  and  Mathbw,  JJ.) 

Rbq.  v.  Wellaad.  (a) 

Public  place — Indecent  exposure — Witnesses  of  offence  trespassing 
at  time  of  commission — Place  to  which  public  have  access,  but  no 
legal  right  of  ojcccss. 

In  order  to  support  an  indictment  for  indecent  exposure  in  a  public 
place,  it  is  svfficient  to  shotv  that  the  offence  was  committed  in  a 
place  where  an  assembly  of  the  public  is  collected, 

CASE  stated  by  the  justices  of  the  peace  for  the  County  of 
Kent  :— 

At  the  Court  of  General  Quarter  Sessions  of  the  Peace,  holden 
in  and  for  the  county  of  Kent  at  Maidstone,  on  the  3rd  day  of 
July,  1884,  Frederick  Wellard  was  indicted,  tried,  and  convicted 
of  the  misdemeanour  of  indecently  exposing  his  person  to  divers 
liege  subjects  of  the  Qaeen  in  a  certain  open  and  public  place,  to 
wit,  a  marsh  in  the  parish  of  Northfleet. 

The  evidence  showed  that  the  prisoner  Frederick  Wellard,  in 
the  middle  of  the  day  on  the  28th  day  of  May  last,  called  some 
seven  or  eight  girls  of  the  ages  of  eleven  and  eight  and  there- 
abouts, who  were  at  play  near  Northfleet  Church,  and  told  them 
that  if  they  would  go  down  into  the  marsh  with  him  he  would 
give  them  a  halfpenny.  On  this  the  girls  all  went  down  into 
Northfleet  Marsh  with  him,  following  him.  They  first  went  along 
a  public  footpath  for  some  distance,  and  then  came  to  a  row  of 
willow  trees  growing  at  a  certain  angle  with  the  path,  there  the 
prisoner  and  the  girls  turned  off  the  footpath  on  to  the  marsh 
where  there  was  no  path.  There  was  another  row  of  trees  a 
little  distance  off,  the  prisoner  and  the  girls  went  in  on  the  grass 
land  between  the  two  rows  of  trees  till  they  came  to  a  fallen  tree 
about  one  hundred  and  seventy  paces  from  the  footpath  and  out 
of  sight  of  it.  At  the  fallen  tree  the  prisoner  lay  down  on  the 
ground  and  there  intentionally  exposed  his  person  indecently  to 
all  the  seven  or  eight  little  girls  together,  who  were  close  to  him, 
and  he  invited  them  to  touch  his  person,  and  used  disgusting 
language.  No  one  but  the  girls  saw  this  exposure,  nor  could 
anyone  have  seen  it  from  the  footpath.    As  the  girls  were  on  the 

(a)  From  the  Law  Time*.    Reported  by  B.  CuiafiNOHAK  Glbn,  Esq.,  BarriBte1^a(~LAw. 


660  CRIMINAL  LAW  OASES. 

Rk.        footpath  on  their  way  to  the  fallen  tree  they  saw  some  boys  bath- 
Wizi!ua>     ^^^  ^^  ^^®  water  two  or  three  hundred  yards  oS  on  the  other  side 

*     of  the  marsh.     These  boys  saw  the  girls  while  the  girls  were  on 

1884.        the  foothpath,  bat  lost  sight  of  them  for  a  short  time  when  they 

p,^    T   _  tnrned  off.     The  boys  dressed  quickly  and  came  up  as  soon  as 

Indecent  expo-  they  could  after  the  girls  to  the  fallen  tree^  there  they  found 

Aire.        prisoner  lying  down  after  his  exposure  of  his  person  to  the  girls. 

The  girls  were  there  also.     These  boys  saw  nothing  improper^  as 

the  prisoner  had  turned  round  on  their  approach,  and  was  lying 

on  his  stomach.     When  the  prisoner  and  the  girls  turned  off  from 

the  footpath  towards  the  fallen  tree  they  were,  legally  speaking, 

trespassing,  but  all  persons  who  desired  to  do  so  were  in  the  habit 

of  going  on  to  the  marsh,  and  no  one  interfered  with  them  or 

hindered  them,  or  made  any  objection. 

The  question  for  the  court  is  whether  on  these  facts  the  jury 
were  justified  in  finding  that  the  prisoner  exposed  himself 
indecently  in  a  ''  public  place.'' 

Benteuce  was  deferred.  The  prisoner  was  let  out  on  bail  to 
come  up  for  judgment  at  the  next  quarter  sessions. 

John  G.  Talbot,  Chairman  of  the  Court  of 

Quarter  Sessions. 

F.  J,  Smith,  on  behalf  of  the  prisoner,  contended  that  there  was 
no  evidence  to  support  the  conviction,  for  the  act  of  indecency 
was  not  committed  in  a  place  of  public  resort,  or  in  a  place  where 
it  was  visible  to  the  public.  In  Beg,  v.  Thallman  (33  L.  J.  58, 
M.C. ;  L.  &  C.  326)  it  was  held  that  it  is  an  indictable  offence  to 
commit  an  act  of  indecency  where  a  great  number  of  persons  may 
be  affected  by  the  criminal  act,  but  here  the  act  was  committed 
on  private  land,  out  of  sight  of  any  place  to  which  the  public  had 
a  right  to  resort.  [Lord  Colbbidqb,  C.J. — There  is  the  case  of 
Beg,  V.  Holmes  (32  L.  J.  122,  M.C),  where  it  was  held  that  the 
inside  of  an  omnibus  was  a  public  place.]  In  that  case  the  omnibus 
was  passing  along  the  highway.  No  private  property,  unless  it  is 
within  view  of  the  public,  can  be  a  public  place.  In  Tumbull  v. 
Appleton  (45  J.  P.  469)  a  conviction  for  gaming  in  a  place  to 
which  the  public  were  permitted  to  have  access  was  upheld, 
although  the  place  upon  which  the  offence  was  committed  was 
private  property,  but  that  was  a  conviction  under  the  Vagrancy 
Act  of  1875,  which  amended  the  old  Vagrancy  Act  (5  Geo.  4, 
0.  83),  by  adding  the  words  "  in  any  open  place  to  which  the 
public  have  or  are  permitted  to  have  access.'^  The  former  Act 
only  referred  to  '^  any  street,  road,  highway,  or  other  open  and 

Eublic  place,^^  and  the  court  doubted  whether  the  conviction  could 
ave  been  sustained  had  that  Act  not  been  amended.  In  Beg.  v. 
Watson  (2  Cox  C.  C.  376)  the  prisoner  had  exposed  himself  to  a 
young  girl  in  Paddington  churchyard,  and  although  this  is 
undoubtedly  a  public  place,  the  court  held  that  the  indictment 
could  not  be  sustained.  The  present  case  was  one  which  certainly 
ought  to  be  brought  within,  but  at  present  it  was  not  within,  the 
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reach  of  the  law.     In  Langrish  v.  Archer  (47  L,  T.  Rep.  N.  S.        »*k». 
548;  10  Q.  B.  Div.  44;  52  L.  J.  47,  M.  C.)  had  the  raflway     ^^^, 

carriage,  in  which  the  gaming  was  being  carried  on,  been  shnnted        

into  a  siding,  it  could  not  have  been  held  to  be  '^  an  open  and        1884. 
public  place  to  which  the  pablic  have  or  are  permitted  to  ^ve  j^^^~^_ 
access/^  as  was  in  that  case  held :   (see  Be  Freestone^  1  H.  &  N.  indecent  expo' 
93;  25  L.  J.  121,  M.  C.)    In  Reg.  v.  Ea/rria  (40  L.  J.  67,  M.  C.)        «"* 
a  urinal  was  held  to  be  a  pablic  place,  but  it  was  found  in  the  case 
that  it  was  open  to  the  pablic.     In  order  that  a  place  may  be  a 
public  place,  it  is  necessary  that  the  pablic  should  have  a  right  of 
access  to  it,  or  that  it  be  within  view  of  the  pablic  from  a  place  to 
which  they  have  a  right  of  access ;  and,  as  here  it  was  fonnd  that 
the  prisoner  and  all  the  witnesses  of  the  act  of  indecency  were 
trespassers  at  the  time  the  act  was  committed,  the  jury  could  nob 
find  that  it  had  been  committed  in  a  pablic  place. 

Lord  GoLBBiDOE,  C.J. — I  am  of  opinion  that  in  this  case  the 
conviction  must  be  affirmed.  This  is  an  indictment  at  common 
law,  apart  from  any  statute,  which  charges  the  prisoner  with  the 
misdemeanour  of  indecently  exposing  his  person  to  divers  liege 
subjects  of  the  Queen  in  a  certain  open  and  public  place,  to  wit,  a 
marsh  in  the  parish  of  Northfleet.  That  is  the  indictment.  The 
offence  undoubtedly  was  committed  before  seven  or  eight  girls 
together,  and  the  sole  question  is  whether,  on  the  facts  which  are 
stated,  the  jury  were  justified  in  finding  that  the  prisoner  had 
indecently  exposed  himself  in  a  public  place.  The  evidence  is, 
that  the  offence  was  committed  in  a  field  on  a  grassy  spot 
between  two  rows  of  trees,  where  the  indecent  act  could  not  be 
seen  from  the  footpath  which  led  near  to  the  spot ;  it  was  com- 
mitted in  a  place  to  which  the  public  had  no  legal  right  of 
access.  Still,  they  had  always  been  in  the  habit  of  going  upon 
this  marsh,  and  no  one  interfered  with  them  or  hindered  them, 
or  made  any  objection.  The  question  is  whether,  under  these 
circumstances,  in  a  place  thus  described,  this  indecent  exposure 
was  an  indecent  act  committed  in  a  public  place.  Now, 
Mr.  Smith  has  been  asked  by  me  several  times  during  the  course 
of  the  argument,  whether  he  can  define  either  affirmatively  or 
negatively,  in  a  matter  of  this  kind,  what  is  a  public  place.  He 
has  not  given  us  any  affirmative  definition,  and  has  been  disposed 
to  contend  that,  in  no  place  where  there  is  a  collection  of  persons, 
and  I  suppose  he  must  go  so  far  as  to  say  a  collection  of  however 
many  persons,  if  there  is  no  legal  right  on  the  part  of  those 
persons  to  be  in  such  place,  can  a  person  who  is  guilty  of  an 
indecent  act  in  the  presence  of  the  people  assembled  be  found 
guilty  of  the  misdemeanour  of  indecently  exposing  himself  in  a 
public  place.  I  am  of  opinion  that  such  a  negative  argument  as 
this  will  not  hold  good,  and  that  it  is  sufficient  to  show  that  the 
place  is  such  a  place  as  this  marsh,  to  which  the  public  have 
access,  though  they  have  no  legal  right  of  access  thereto.  In  my 
opinion  the  offence  is  complete,  as  against  public  morality,  if  it  is 
committed  in  any  place  where  an  assembly  of   the    public   is 
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Rvo.  collected.  There  is  a  difficalty  to  my  mind  certainly  in  giving  an 
^^  ^^  affirmative  definition  as  to  what  is  a  public  place,  but  I  am  by  no 
means  certain  that  the  publicity  of  the  spot  where  the  offence 
1884.  takes  place  has  anything  to  do  with  it.  This,  however^  is  dear, 
7;~  _  that  what  is  a  public  place  will  vary  from  time  to  time ;  that  is  to 
IndJent  ^^po-  ^^7^  ^^^^  *  placo  may  be  a  public  place  at  one  time  for  the  purpose 
sure.  of  having  an  offence  committed  in  it,  and  may  not  be  a  public 
place  at  another  time  for  that  purpose.  The  question  is,  whether 
at  the  time  the  offence  is  committed  the  place  is  a  public  place  in 
the  natural  and  ordinary  sense  of  the  term.  In  Rex  v.  Orunden 
(2  Gamp.  89)  M'Donald^  C.B.  points  out  in  a  short  and,  if  I  may 
say  so,  good  judgment,  the  obvious  sense  of  what  I  have  been 
endeavouring  to  give  as  my  opinion.  There  it  appeared  that  on 
a  Sunday  afternoon  the  defendant  had  bathed  opposite  the  East 
Cliff  at  Brighton^  undressing  and  dressing  himself  upon  the 
beach  ;  that  till  within  a  very  few  years  of  the  commission  of  the 
offence  there  were  no  houses  near  this  spot,  and  when  Brighton 
was  a  fishing  village  whole  regiments  of  soldiers  used  to  baihe 
there  at  the  same  time ;  that  at  the  time  the  offence  was  com- 
mitted there  was  a  row  of  houses  erected  on  the  cliff,  from  the 
windows  of  which  the  defendant  might  be  distinctly  seen  as  he 
undressed ;  and  when  Brighton  grew  up,  that  which  was  before 
a  place  where  bathing  could  take  place  without  any  observation 
became  a  place  where  it  could  not  so  take  place,  and  the  Lord 
Chief  Baron  says:  ^^Nor  is  it  any  justification  that  bathing  at 
this  spot  might  a  few  years  ago  be  innocent.  For  anything  that 
£  know  a  man  might  a  few  years  ago  have  harmlessly  danced 
naked  in  the  fields  beyond  Montague  House,  but  it  will  scarcely 
be  said  by  the  learned  counsel  for  the  defendant  that  anyone 
might  now  do  so  with  impunity  in  Bussell-square.  Whatever 
place  becomes  the  habitation  of  civilised  men,  there  the  laws  of 
decency  must  be  enforced.^'  That  appears  to  be  exceedingly 
good  sense,  and  to  be  a  guiding  statement  of  the  law  which  may 
ftilly  guide  us  in  this  case.  Here  is  a  place  which  persons,  though 
they  may  be  legal  trespassers,  do  go  upon,  and  no  one  interferes 
with  them.  In  a  place,  therefore,  where  the  public  go  without 
interference,  a  man  takes  seven  or  eight  little  girls  and  exposes 
himself  to  them.  I  am  of  opinion  that  the  prironer  exposed 
himself  indecently  in  a  public  place,  and  that  it  was  not  necessary 
in  the  present  case  to  prove  that  the  place  in  which  he  committed 
this  offence  was  a  place  to  which  the  public  had  a  legal  right  of 
access.  It  was  clearly  a  place  where  an  indecent  act  took  place 
in  the  presence  of  several  persons,  and,  in  my  opinion,  the  con- 
viction must  be  affirmed. 

G-BOVB,  J. — I  am  of  the  same  opinion.  Mr.  Smith  has  con- 
tended^ and  in  fact  has  been  obliged  to  contend,  that,  in  order 
that  a  place  may  be  a  public  place,  it  must  be  a  place  to  which 
the  public  have  a  legal  right  to  go.  Now^  the  only  case  which  at 
all  supports  such  a  contention  is  the  case  of  Tumbull  v.  Appleton 
{vM  sup,),  but  that  does  not  go  so  far  as  to  say  that,  had  the 


CRIMINAL   LAW   CASES.  563 

statate  there  not  contained  the  words  ^'in  any  open  place  to         Hko. 
which  the  public  have  or  are  permitted  to  have   access/'  the     ^j„^'^bd. 

locus  in  quo  would  not  have  come  within  the  words  "  open  and        

public  place  ^^  in  the  statute.     There  it  was  held  that  under  the        1B84. 

words  " place  to  which  the  public  are  permitted  to  have  access/'  PuhUcTlace'- 

which  were  imported  into  a  former  statute^  an  infringement  of  indecent  expo- 

the  statute  had  taken  place.     It  is  said  that  there  would  have         f»re, 

been  some  difficulty  had  those  words  been  omitted^  and  the  words 

in  the  previous  statute  had  been  relied  upon^  namely,  '^any  street^ 

road^  highway^  or  other  open  and  public  place  ;'^  and  that  ^^any 

open  and  public  place''  would  then  have  been  ejuadem  generis 

with  '*  any  street^  road^  or  highway.''     But  even  then  it  would 

not  follow  that  the  words  '^  public  place"  when  standing  alone 

must  necessarily  mean  a  place  to  which  the  public  have  a  right 

to  go.     Do  they  not  mean  a  place  which  is  public^  and  open  to 

the  public,  whether  as  of  right  or  not  ?     It  is  found  in  the  case 

that  persons  going  to  this  place  were  legally  trespassing,  but  it 

is  also  found  that  no  one  ever  interfered  with  them ;  and  does 

not  that  come  within  the  plain  meaning  of  the  words  '^  open  and 

public  place  f "     Whether  it  does  or  does  not  is,  to  my  mind^  a 

question  of  fact^  and  here  this  is  found  to  have  been  an  open 

place,  round  which  there  was  nothing  in  the  shape  of  an  inclosure 

to  sever  it  from  the   general  publicity  of  the  marsh.     Unless, 

therefore,  there  is  some  decision  limiting  an  open  and  public 

place  to  a  place  to  which  the  public  have  a  right  to  go — ^and  none 

has  been  cited  to  us — I  am  of  opinion  that  this  case  comes  within 

the  ordinary  and   reasonable  meaning  of   the  principle  which 

makes  it  a  misdemeanour  to  outrage  public  decency  and  morality, 

and  that  the  conviction  was  right. 

HuDDLESTON,  B. — I  am  of  the  same  opinion.  It  must  be 
remembered  that  this  is  an  indictment  for  a  nuisance,  and  the 
principle  is  well  established  which  is  laid  down  in  Blackstone 

'^  and  in  Hawkins'  Pleas  of  the  Crown,  viz.,  that  whatever  openly 

outrages  decency,  and  is  injurious  to  public  morals,  is  a  common 
nuisance,  and  indictable  as  a  misdemeanour  at  common  law. 
Now,  in  this  case  the  indictment  has,  in  accordance  with  this 
general  principle,  alleged  that  the  act  was  done  in  a  certain 
public  and  open  place.  I  agree  with  the  Chief  Justice  that  it  is 
not  clear  that  an  act  of  indecency  is  not  an  offence  if  it  is  com- 
mitted before  a  number  of  persons,  even  if  the  place  in  which 
it  is  committed  is  a  private  place.  But  here  the  question  is 
whether,  it  having  been  found  that  the  place  was  open,  and  that 
all  persons  who  desired  to  do  so  were  in  the  habit  of  going  on 
to  the  marsh,  and  no  one  interfered  with  their  doing  so,  the 
prisoner  was  guilty  of  an  act  of  indecency  in  a  public  place. 
The  marsh  was  perhaps  a  place  where  people  ought  not  to  go, 
but  the  prisoner  himself  took  several  people  there,  and  in  my 
opinion  he  made  the  place  public  so  far  as  the  commission  of  the 
offence  was  concerned,  and  was  rightly  convicted. 

Manistt,  J. — T  am  of  the  same  opinion,  and  I  only  wish  to 
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^■0.  state  that  I  entirely  agree  that  it  is  not  necessary^  in  order  to 

xicr^,\^  sapport  a  oommon  law  indictment  for  indecent  exposure  in  an 

open  and  pabhc  place^  to  show  that  the  place  where  the  offence 

1884.  was  committed  was  a  place  to  which  the  pnblic  have  a  legal  right 

PubHT^aee^  ^^  aCCeSS. 

Indecent  expo-  Mathew^  J. — I  am  of  the  Same  opinion^  and  I  concor  with  my 
'<"'«-  learned  brothers  in  the  opinion  that  this  offence  may  be  com- 
mitted at  common  law  withont  the  selection  of  a  place  over 
which  the  pnblic  have  rights.  To  my  mind  there  was  abundant 
evidence  to  justify  the  jury  in  finding  that  this  was  such  a  public 
place  as  was  meant  by  the  indictment^  and  I  am  therefore  of 
opinion  that  the  conviction  should  be  affirmed. 

Conviction  affirmed. 
SoUcitors  for  the  prisoner^  Dollman  and  Pritchard,  agents  for 
Hayward  and  Smith,  Rochester. 
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Saturday,  N(yo.  29,  1884. 

(Before    Lord   Colbsidgb^    C.J.,   G-bovb^   J.^   Huddlbstok^   B., 

Manistt  and  Mathew^  JJ.) 

Rko.  v.  Butt,  (a) 

Falsification  of  Accounts  Act,  1875 — Making  and  concurring  in 
making  false  entry — False  memorandum  handed  by  collector  to 
employees  cash  clerk — Memorandvmi  copied  by  cash  derk  into 
cash'book—38  8f  39  Vict.  c.  24,  s.  1. 

B.,  a  collector  in  the  employment  of  N.,  collected  on  the  22nd  day 
of  February  from  Sheppard  81.  14«.  lOd.  due  to  N.  The 
ordinary  course  o/"  business  wa^for  J?.,  at  the  end  of  each  day,  to 
account  to  E.,  If.^s  cash  clerk,  for  moneys  collected  during  the 
day,  E*s  duty  being  to  enter  payments  accounted  for  by  jB.  in 
the  cash-book.  On  the  evening  of  the  22nd  day  of  February  B. 
gave  E.  a  slip  of  paper  on  which  he  had  written,  "  Sheppard, 
on  account,  hi.,  *'  which  E,  copied  into  the  cash-book,  believing  it 
represented  the  whole  am^ount  collected  by  B.  from  Sheppard, 


(//)  Reportc  1  by  R.  Gcnninoqav  Glbn,  Esq.,  Barrister-atal 
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Held^  that  B,  was  rightly  convicted  under  sect*  1  of  the  Falsification        R»> 
of  Accounts  Act,  1875.  g^ 

CASE  stated  by  the  Deputy- Recorder  of  Poole,  which  was  as        iPft*- 
follows  : —  p  jTcT *' 

The  prisoner  was  tried  before  me  at  the  Midsumnier  Quarter  of  acrovnts  ~ 
Sessions  for  the  borough  of  Poole,  on  the  5th  day  of  July,  1884,    Making  and 
on  an  indictment  (a  copy  of  which  is  appended  to  and  forms  part  'j^|J/!|7*%/w 
of  this  case)  framed  on  the  1st  section  of  the  Falsification  of     '  entry. 
Accounts  Act,  1875  (38  &  39  Vict.  c.  24). 

The  evidence  was  that  the  prisoner,  who  was  employed  as  a 
clerk  and  traveller  by  J.  J.  Norton,  at  Poole,  collected  on  the 
22nd  day  of  February  a  sum  of  8Z.  149.  10c2.,  which  was  due  to 
his  employer  from  W  •  Sheppard,  of  Bournemouth,  for  which  he 
gave  him  a  receipt,  which  was  produced  at  the  trial.  On  his 
return  to  Poole  the  same  evening  he  went  to  his  employer's  office, 
and,  according  to  custom,  rendered  an  account  of  the  money  he 
had  received  during  the  day  to  Mr.  Norton's  cash  clerk,  a  man 
named  Elford.  The  prisoner  wrote  out  on  a  slip  of  paper  (which 
was  produced)  various   sums  he  had  received^   but  instead  of  -^ 

putting  down  the  82.  14^.  \0d.  which  he  had  had  from  Sheppard, 
he  wrote  '^  Sheppard,  on  account,  5!.''  Elford  said  that  he  then 
innocently  either  copied  this  sum  from  the  prisoner's  memo- 
randum, or  that  the  prisoner  read  it  out  to  him  from  the 
memorandum,  he  could  not  remember  which,  into  Mr.  Norton's 
cash-book,  in  which  consequently  there  appeared  the  false  entry 
'^  W.  Sheppard,  5!.,"  instead  of,  as  it  should  have  been,  an  entry 
of  a  payment  by  Sheppard  of  8Z.  14«.  lOd.  The  cash-book  with 
this  entry  in  it  was  produced  at  the  trial.  At  the  time  when 
he  delivered  the  memorandum,  or  read  its  contents  out,  to  Elford, 
the  prisoner  knew  that  in  the  ordinary  course  of  business  the 
items  as  communicated  by  him  would  be  entered  in  his  employer's 
books. 

At  the  close  of  the  case  for  the  prosecution,  the  prisoner's 
counsel  submitted  that  I  ought  not  to  leave  the  case  to  the  jury, 
as  no  ofience  had  been  committed  by  the  prisoner  within  the 
terms  of  the  statute. 

I  held  that  the  case  came  within  the  statute,  but  agreed  to 
reserve  the  point  for  the  consideration  of  the  court. 

I  accordingly  left  the  case  to  the  jury,  directing  them  that  the 
prisoner  himself  would  be  guilty  of  mining  a  false  entry  in  Mr. 
N^orton's  cash-book  if  he,  with  intent  to  defraud,  gave  Elford^ 
who  was  an  innocent  agent  in  the  matter,  the  memorandum  to 
copy  into  the  cash-book,  or  read  its  contents  out  to  him  for  that 
purpose. 

The  jury  found  the  prisoner  g^ty.  I  respited  judgment,  and 
admitted  him  to  bail,  to  come  up  for  judgment  at  the  next 
sessions. 

The  question  for  the  consideration  of  the  court  is^  Whether  the 
prisoner  committed  an  offence  within  the  above  statute  ?    If  he 
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Rbo.        did  notj  then  the  conyiction  is  to  be  quashed ;  otherwise  the 

^^'  conviction  is  to  stand. 

.'  Cheistophbr  Bawlinson^  Depaty-Recorder  of  Poole. 

1884. 

By  the  Falsification  of  Accounts  Act^  1875^  it  is  enacted  : 

Fa/sification  That  if  any  clerk,  officer,  or  servant,  or  any  person  employed  or  acting  in  the  capacity 
of  accounts  —  of  a  clerk,  officer,  or  servant,  shall  wilfully  and  with  intent  to  defrand,  destroy,  alter, 
Making  and  matiUte,  or  falsify  any  book,  paper,  writing,  valuable  security,  or  account  which 
concurring  in  belongs  to  or  is  in  the  possession  of  his  employer,  or  shall  wilfully  and  with  intent 
maJangfahe  to  defraud  make,  or  concur  in  making,  any  false  entry  in,  or  omit  or  alter,  or  coocnr 
^try,  in  omitting  or  altering,  any  material  particular  from  or  in  any  such  book,  or  any 

document,  or  account,  then  in  erery  such  case  the  person  so  offending  shall  be  guilty 
of  a  misdemeanour,  and  be  liable  to  be  kept  in  penal  servitude  for  a  term  not  exceed- 
ing seven  years,  or  to  be  imprisoned  with  or  without  hard  labour,  for  any  term  not 
exceeding  two  years. 

0.  W.  Matthews  contended^  on  behalf  of  the  prisoner^  that  it 
was  not  made  out  that  there  had  been  any  false  entry  made  or 
caused  to  be  made  by  the  prisoner.  The  cash-book  only  pur- 
ported to  show  the  moneys  which  the  collectors  accounted  for 
to  the  cash  clerk^  and  the  prisoner  had  accounted  for  bl.,  and 
therefore  the  eotry  was  not  false.  The  cash-book  was  to  show 
the  transaction  between  the  collector  and  the  cash  clerk^  and  this 
was  a  true  entry  of  the  transaction  that  took  place.  Even 
assuming  the  entry  to  be  a  false  entry,  the  prisoner  did  not  make 
it,  and  the  prosecution  must  rely  on  his  having  concurred  in 
making  it ;  but  the  cash  clerk  was  innocent  of  the  falsity  of  the 
entry,  and  therefore  there  could  not  have  been  any  concurrence 
in  making  it.  One  mind  cannot  concur,  for  concurrence  implies 
that  there  must  have  been  agreement  between  the  minds  which 
concurred  in  doing  an  act,  and  here  the  case  found  that  there 
was  no  agreement  between  the  collector  and  the  cash  clerk. 
The  statute  was  not  passed  in  order  to  punish  the  giving  of  false 
information,!  but  to  prevent  the  making  of  false  entries  in  books 
to  which  clerks  have  access.  The  collector  here  had  no  access 
to  the  cash-book.  A  collector  in  Manchester  who  telegraphed  to 
his  firm  in  London  false  information  as  to  a  debt  collected  could 
not  be  convicted  of  making  a  false  entry,  if  the  cash  clerk  in 
London  made  an  entry  according  to  the  information  telegraphed. 
The  cash-book  only  showed  that  which  it  was  intended  to  show, 
namely,  what  happened  between  the  collector  and  the  cash  clerk, 
and  the  prisoner  had  been  guilty  of  no  offence  within  the 
statute. 

Lord  CoLBBiDOE,  C.J. — The  defendant  in  this  case  is  indicted 
under  the  Ist  section  of  the  statute  88  &  39  Vict.  c.  24,  an  Act 
to  amend  the  law  with  reference  to  the  falsification  of  accounts, 
and  that  section  enacts  that  if  any  clerk,  officer,  or  servant,  or 
any  person  employed  or  acting  in  the  capacity  of  a  clerk,  officer, 
or  servant,  shall  wilfully  and  with  intent  to  defrand  falsify  any 
book  or  account  which  belongs  to  his  employer,  or  shall  wilfully 
and  with  intent  to  defraud  make  or  concur  in  making  any  false 
entry  in  any  such  book  or  account,  then  in  every  such  case  the 
person  so  offending  shall  be  guilty  of  a  miademeanonri  and  be 
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punished  in  a  certain  way.     Now,  the  facts  here  are,   that  the         Rao. 
prisoner  was  a  collector  of  money,  and  from  time  to  time  he  had        ^^' 

to  render  an  account  of  the  money  collected  by  him  to  another        ^' 

person  in  his  master's  employment.     It  appears   to   me  to  be        1884. 

immaterial  whether  the  money  was  paid  over  at  the  same  time   jr^TT"^- 

when  he  rendered  such  accounts.    What  was  done  here  was,  that  ^j  J^iountl  — 

he  received  8Z.  14«.  lOd,  from  a  particular  gentleman,  that  he   Making  and 

accounted  for  61.  of  this  sum  only,  and  that  he  wrote  on  a  slip  of  ^^•"^'J^/^ 

paper  words  which  he  knew  would  be  understood  to  mean  that   ^*   enfry. 

he  had  received  from  a  person  named  Sheppard  the  sum  of  5Z., 

that  he  gave  or  read  out  the  contents  of  this  slip  of  paper  to  the 

cash  clerk,  and  that  the  cash  clerk  copied  this  sum  from  the  slip 

of  paper  into  Mr.  Norton's,  his  employer's,  cash-book,  in  which 

consequently  there  appeared  the  false  entry,    ^^W.  Sheppard, 

61"  instead  of,  as  it  should  have  been,  an  entry  of  a  payment  by 

Sheppard  of  81.  lis.  lOd.    It  is  admitted  that  in  the  ordinary 

sense  of  the  word  that  was  a  false  entry,  and  it  is  equally  clear 

that  with  the  making  of  that  false  entry  the  prisoner  had  some* 

thing  to  do.     It  is  contended,  however,  that  the  statute  is  not 

broken,  because  the  person  who  made  the  entry  did  not  know  it 

was  false,  and  the  person  who  did  know  it  was  false  did  not  make 

the  entry.     There  is  high  authority  that,  where  a  man  who  knew 

of  the  falsity  of  the    representation  he  was  making  made  such 

representation  by  means  of  an  agent  who  was  ignorant  of  its 

falsity,  there  is  no  fraud  {Oomfoot  v.  Fowke,  6  M.  &  W.  358) ; 

but  that  was  in  a  civil  action,  and  is,  I  believe,  a  decision  not 

universally  approved  of.     This  is  clearly  a  false  entry  as  far  as 

Sheppard  is  concerned.     It  purports  to  represent  receipts  from 

the  persons  who  have  been  entered  as  making  payment  of  such 

receipts,  and  it  seems  to  me  clear  that  the  prisoner  either  made 

it  with  the  innocent  hands  of  Elford,  or  concurred  in  the  innocent 

hands  of  Elford  making  it.     I  am  of  opinion  that  this  conviction 

was  perfectly  right,  and  must  be  upheld. 

Obovb,  J.,  HuDDLESTON,  B.,  and  Manistt  and   Mathew,  JJ. 
concurred. 

Conviction  affirmed. 
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CROWN    CASES    RESERVED. 

Nov.  29  and  Dec.  20,  1884. 

(Before  Lord  Colbeidqe,  C.J.,  Grovb,  J.,  Huddlbston,   B., 

Manisty  and  Mathew,  JJ.) 

Reg.  v.  Powell,  (a) 

False  pretences — Obtaining  premium  on  policy  of  insurance — 
Policy  treated  as  lapsed  —  Suppression  of  material  facts — 
Knowledge  by  prisoner  of  facts  which  would  have  prevented  pay- 
ment— Misrepresentation  by  conduct. 

P.,  an  agent  of  a  life  assurance  company,  received  from  V,  the 
premium  for  the  year  1883  to  1884  on  a  policy  effected  by  V. 
with  the  company  in  1881,  but,  instead  of  giving  V.  the  official 
receipt,  gave  him  an  informal  receipt,  appropriated  the  money, 
and  returned  the  official  receipt  to  the  company,  who  treated  the 
policy  as  lapsed. 

On  the  7th  day  of  April,  1884,  P.  called  on  V.  for  the  premium 
for  the  year  1884  to  1885.  V.  being  then  unable  to  pay,  P. 
called  again  on  the  21st  day  of  April,  the  days  of  grace  allowed 
by  the  policy  having  to  the  knowledge  of  F.  expired  on  the  15th 
day  of  April,  and  told  V.  that  payment  on  that  day  "  would  be 
effectual/'  and  V.  wnder stood  that  P.  was  to  *'  apply  to  the  com- 
pany to  let  the  policy  go  on.''  The  company  were  in  the  habit 
of  allowing  lapsed  policies  to  be  revived,  upon  the  payment  of 
overdue  premiums  ;  and  upon  the  representations  thus  made  by 
P.,  F.  paid  hvm  a  sum  of  money.  Upon  a  case  reserved  at  the 
trial  of  an  indictment  which  charged  P.  with  having  obtained 
this  su/m  of  money  by  false  pretences : 

Held,  by  the  majority  of  the  cov/rt,  that  P.'s  conduct  on  the  7th 
and  21st  days  of  April  amounted  to  a  representation  that  the 
policy  had  not  lapsed  nor  become  void,  and  that  he  had  authority 
to  say  that  the  payment  on  the  2l8t  would  keep  the  policy  alive 
foo'  another  year,  and  that  there  was,  therefore,  sufficient  evidence 
to  support  the  conviction. 

Orove  and  Manisty,  JJ.,  dissentientibus,  on  the  ground  thai  the 
payment  of  the  premium  vn  1883  to  P.,  as  agent  of  the  company, 
was  a  payment  to  the  company,  amd  that  the  policy  had  not 
therefore  lapsed  or  become  void,  except  so  far  as  both  V.  and  P. 
knew  that  U  had  lapsed  on  the  16th  day  of  April. 

CASE   stated  by  the  Recorder  of  Grantham,   which  was  as 
follows : — 

(a)  Reported  by  ii.  Cujiminuiiam  Glkm,  £eq.,  Barristeivat-Law. 
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At  the  Quarter  Sessions  for  the  boroagh  of  Grantham,  held        Rbo. 
before  me  on  the   Slsfc  day  of  October,  1884,  the  defendant,     p^J^, 

Walter  Powell,   was    tried   for    obtaining    money    nnder  false        

pretences  from  one  David  Yellam.  -  1884. 

The  indictment  charged  that  Walter  Powell,  on  the  21st  day  /-„/^7^g„^^ 
of  April,  1884,  unlawfully,  knowingly,  and  designedly  did  falsely  ^obtaining 
pretend  to  one  David  Vellam  that  a  certain  policy  of  insurance  premium  bif 
on  the  life  of  the  said  David  Vellam,  effected  with  the  Western  '^^f^Jjf 
Counties  and  London  Life  Assurance  Company  at  Plymouth,  of 
which  company  the  said  Walter  Powell  was  then  agent,  was  then 
in  full  force  and  existence  and  not  lapsed  nor  become  void,  and 
that  the  current  year's  premium  thereon  was  then  due  and  pay- 
able, and  that  he,  the  said  Walter  Powell,  as  an  agent  of  the  said 
company,  was  then  entitled  to  receive  the  same  premium  from 
the  said  David  Yellam,  by  means  of  which  said  false  pretences 
the  said  Walter  Powell  then  and  there  unlawfully,  knowingly, 
and  designedly  did  obtain  from  the  said  David  Yellam  a  certain 
sum  of  money  amounting  to  the  sum  of  SZ.  2«.  8(2.,  the  moneys 
of  the  said  David  Yellam,  with  intent  thereby  then  to  defraud, 
whereas  in  truth  and  in  fact  the  said  policy  of  insurance  on  the 
life  of  the  said  David  Yellam  was  not  then  in  existence,  but  had 
lapsed  and  become  void,  nor  was  the  premium  for  the  then  current 
year  due  and  payable,  nor  was  the  said  Walter  Powell  entitled  to 
receive  the  said  premiums  from  the  said  David  Yellam  as  he  the 
said  Walter  Powell  did  then  so  falsely  pretend  to  the  said  David 
Yellam  as  aforesaid,  and  the  said  Walter  Powell  at  the  time 
he  so  falsely  pretended  as  aforesaid  well  knew  the  said  pretences 
to  be  false,  &c. 

The  defendant  was  an  agent  to  the  Western  Counties  and 
London  Life  Assurance  Company,  his  business  was  to  obtain 
applications  for  policies  of  insurance,  and  also  to  collect  the 
annual  premiums  due  from  persons  insured  in  the  company ;  for 
these  services  he  was  paid  by  commission. 

The  said  David  Yellam  had  in  the  year  1881  insured  his  life  in 
the  said  company  through  the  agency  of  the  defendant  at  an 
annual  premium  of  4Z.  Is.  8d.  The  premium  on  the  policy  of 
insurance  was  payable  annually  on  the  1st  day  of  April. 

By  the  terms  and  conditions  indorsed  on  the  back  of  the  said 
policy  it  was  provided  that  it  should  become  void  if  any  yearly 
or  half-yearly  premium  should  be  in  arrear  for  the  space  of 
fifteen  days. 

By  a  memorandum  at  the  foot  of  the  said  terms  and  conditions 
notice  was  given  that  no  renewal  receipt  for  any  policy  would  be 
r^farded  by  the  company  as  valid  except  the  usual  receipt 
issued  from  the  office  and  signed  by  two  directors  and  the 
secretary. 

It  was  the  duty  of  the  defendant  to  receive  from  the  said 
David  Yellam  the  premiums  as  they  annually  fell  due.  For  this 
purpose  he  was  intrusted  each  year  with  the  company^s  form  of 
receipt   duly  signed,   and  it  was  his  duty  on  payment  of  the 
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Rw.       money  to   countersign  this    receipt  and  hand  it  orer  to  the 

—  In  the  beginning  of  April  1883  the  said  David  Vellam  duly 

1884.        paid  his  preminm  to  the  defendant,  and  received  from  him  in 

Falsepretences  ^^^^^^^^g^^^^  ^^  informal  receipt  signed  by   the  defendant. 

"-Obtaining  Vellam   Several   times  asked   for  the    official   receipt,   but  the 

premivm   hff  defendant  always  made  excuses  for  not  giving  it. 

materhl^fac^{     ^®  defendant  did  not  account  to  the  company  for  the  premium 

'  of  1883,  and  returned  the  official  receipt  to  the  company  to  be 

cancelled.     The  company  thereupon  treated  the  policy  as  lapsed. 

On  the  7th  day  of  April,  1884,  the  defendant  called  on  Yellam 
saying  that  he  had  called  for  the  premium  due  on  the  1st  April 
for  the  year  1884-5.  Yellam  replied  that  he  was  unable  to  pay 
then,  as  he  had  not  the  money,  but  that  he  hoped  to  be  able  to 
obtain  the  money  before  the  15th  day  of  April. 

On  the  21st  day  of  April  the  defendant  i^ain  called  on  Yellam 
for  the  premium.  Yellam  then  paid  the  defendant  the  sum  of 
3Z.  29.  8(2.  on  account.  It  was  in  respect  of  the  obtaining  of  this 
sum  that  the  defendant  was  indicted. 

On  the  21st  day  of  April  the  days  of  grace  had  expired. 
Yellam  was  aware  of  this.  He  considered  that  his  policy  had 
been  in  force  up  to  the  1 5th  day  of  April.  The  defendant  told 
him  that  the  payment  on  the  21st  day  of  April  /'would  be 
effectual.'^  Yellam  also  understood  that  the  defendant  was  to 
''  apply  to  the  company  to  let  the  policy  go  on/'  These  were,  in 
Yellam's  language,  the  inducements  which  led  him  to  pay  the 
32.  29.  8c?.  to  the  defendants. 

The  company  were  in  the  habit  of  allowing  lapsed  policies  to 
be  revived  on  the  payment  of  overdue  premiums,  provided  they 
were  satisfied  as  to  the  state  of  health  of  the  assured. 

There  was  no  evidence  before  me  to  show  what  in  such  oases 
were  the  duty  and  authority  of  their  agents. 

It  was  contended  by  the  defendant's  counsel  that  there  was  no 
evidence  to  show  that  the  money  had  been  obtained  through  the 
pretence  charged  in  the  indictment,  or  through  any  misrepresen- 
tation of  existing  facts. 

I  ruled  that,  if  the  defendant  represented  to  Yellam  that  he 
had  power  to  receive  the  payment  of  the  21st  day  of  Aprils  1884^ 
as  a  practically  effectual  payment  of  the  annual  premium  on  the 
policy,  and  that  he  thereby  induced  Yellam  to  pay  the  3Z.  2^.  Sd.y 
such  representations,  if  fiB^se  to  the  knowledge  of  the  defendant, 
would  be  a  fiJse  pretence  within  the  terms  of  the  indictment,  and 
I  so  directed  the  jury. 

The  prisoner  was  convicted,  and  I  passed  a  sentence  of  six 
months'  imprisonment  with  haj^  labour,  but  respited  execution 
of  the  judgment  and  discharged  the  defendant  on  recognisance 
of  bail  to  render  himself  in  execution. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  I  ought  to  have  directed  a  verdict  of  not  guilty. 

2.  Whether  my  mrection  to  the  jury  was  incorrect. 
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If  the  coart  answer  either  of  these  qaestions  in  the  aflSrmatiye        Rao^ 
the  conviction  is  to  be  quashed ;  otherwise  to  stand  affirmed.  p^  ^' 

GiLBBBT  GlORGB  KjSNKKDT,  

Recorder  of  G-rantham.  1884. 

14th  day  of  November,  1884.  „  ,       : 

—  Obtedtting 

Lindsell  (with  him  Waddy,  Q.C.),  on  behalf  of  the  defendant/  premium  ^ 
submitted  that  there  was  no  evidence  to  support  the  indictment  '^v^^o*  «/ 
with  which  the  defendant  was  charged ;  and  contended  that  the 
company,  by  their  agent^  having  been  paid  the  premium  for  the 
year  1888  to  1884,  the  policy,  although  treated  as  lapsed,  had 
not  in  fact  lapsed.  The  question  was,  whether  on  the  21st  day 
of  April,  1884,  the  defendant  knew  that  the  policy  had  in  fact 
lapsed,  and,  inasmuch  as  the  policy  had  not  lapsed,  he  could  not 
possibly  be  convicted  of  falsely  pretending  that  it  had  not  lapsed, 
'fhe  prosecution  was  driven  to  rely,  in  support  of  the  indict- 
ment, upon  the  conduct  of  the  defendant,  and  whatever  the 
defendant  knew  with  regard  to  the  policy,  no  conduct  of  his 
which  represented  that  which  proved  to  be  in  fact  true  could  be 
held  to  be  a  false  representation  ;  and  with  regard  to  the  repre- 
sentation as  to  his  authority  to  receive  the  premium,  if  the  policy 
had  not  in  fact  lapsed,  he  was  the  person  entitled  as  agent  of  the 
company  to  receive  it,  and  was  guilty  of  no  false  pretence. 

Our.  adv.  vult 

December  20. — Manistt,  J. — -This  is  an  indictment  which 
charges  the  defendant  with  having  on  the  21st  day  of  April,  1884, 
obtained  a  sum  of  money  from  one  Vellam  by  means  of  certain 
&lse  pretences.  It  is  necessary  to  state  the  circumstances  under 
which  the  false  pretences  are  alleged  to  have  been  made.  Before 
doing  so,  however,  I  may  say  that  the  defendant  was  an  agent  to 
the  Western  Counties  and  Life  Assurance  Company  for  obtaining 
applications  for  policies  of  insurance  and  for  collecting  the  annual 
premiums  due  fix)m  persons  insured  in  the  company,  and  it  was 
his  duty  to  receive  from  Yellam  the  premiums  as  they  annually 
fell  due  upon  a  policy  which  Yellam  had  effected  with  the  com- 
pany. The  charge  against  the  defendant  is,  that  on  the  21st  day 
of  April,  1884,  he  falsely  pretended  to  Yellam  that  a  premium  was 
due  from  Yellam  on  his  policy  for  the  year  1884  to  1885  ;  that 
such  policy  was  in  full  force  and  existence  and  not  lapsed  nor 
become  void ;  and  that  he  was  entitled  to  receive  that  premium. 
By  means  of  this  alleged  false  pretence  he  is  charged  with  having 
obtained  the  sum  of  8{.  2«.  8(2.  on  the  21st  day  of  April,  1884, 
from  Yellam.  Now,  can  this  charge  be  sustained  7  The  question 
is  whether  any  representations  were  made  by  the  defendant  to 
Yellam  which  were  false  to  the  knowledge  of  the  defendant  but 
not  to  the  knowledge  of  Yellam,  by  means  of  which  Yellam  was 
induced  to  make  the  payment — the  facte  being  that  in  April  in 
the  previous  year  the  defendant  had  received  from  Yellam  the 
premium  on  his  policy  for  that  year,  and  had  not  accounted  to  the 
company  for  it^  he  having  g^ven  to  Yellam  an  informal  receipt. 
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^^^■<>        and  returned  the  official  receipt  to  the  company  to  be  cancelled. 
PowKLL.      ^y  *^®  terms  of  the  policy  no  renewal  receipt  for  any  policy  would 

be  regarded  by  the  company  as  valid  except  the  nsaal  receipt 

1884        issued  from  the  office^  and  whether  the  defendant  embezzled  the 

fa/sepZtenees  ^^^^7  ^^  received  or  not  is  not  before  us.  It  is  founds  however, 
—  Obiainhg  that  it  was  the  duty  of  the  defendant  to  receive  the  premiums  as 
premium  by  they  annually  fell  due,  and  what  are  the  facts  with  regard  to  the 

Z£iS'7ac/f  *J%®^  false  pretence  ?  On  the  7th  day  of  April,  within  the  days 
of  grace,  the  defendant  called  on  Yellam  for  the  premium  due  on 
the  Ist.  Yellam  replied  that  he  was  unable  to  pay  then  as  he  had 
not  the  money,  but  he  hoped  to  be  able  to  obtain  it  before  the 
15th  day  of  April,  when  the  days  of  grace  would  expire.  There 
is  no  false  pretence  there,  and  the  premium  for  the  previous  year 
had  been  paid  to  the  authorised  agent  of  the  company,  but  not 
accounted  for  by  him.  In  my  opinion  that  payment  in  1883  was 
a  good  payment  as  against  the  company,  and  the  policy  was  in 
force  on  the  1st  day  of  April,  1884.  It  is  only  by  compounding 
what  may  have  been  an  offence  in  1883  with  what  may  have  been 
an  offence  in  1884,  namely,  the  embezzlement,  if  such  it  was,  of 
the  two  premiums,  that  this  charge  is  attempted  to  be  sub- 
stantiated. But  embezzlement  is  not  the  charge  with  which  the 
defendant  is  indicted.  The  only  day  on  which  it  is  said  that  any 
false  pretences  were  made  was  on  the  21st  day  of  April,  when  the 
defendant  again  called  on  Yellam.  On  that  day  Yellam  paid  the 
defendant  not  the  whole  amount,  but  3Z.  2«.  8d.  on  account,  and 
it  is  in  respect  of  that  sum  that  the  defendant  is  indicted.  Now, 
what  is  the  false  pretence  ?  And  here  is  where  we  come  to  what 
is  to  my  mind  the  essence  of  the  whole  pretence  alleged.  Did  he 
make  any  false  pretence  to  Yellam ;  if  so,  what  was  it  ?  On  the 
2  Ist  day  of  April  the  days  of  grace  had  expired.  Yellam  was 
aware  of  this.  He  was  aware  that  the  policy  had  lapsed,  and  the 
false  pretence  alleged  is  that  the  defendant  falsely  pretended  that 
the  policy  was  in  full  force.  Both  parties  knew  it  had  lapsed. 
Yellam  '^  considered  that  his  policy  had  been  in  force  up  to  the 
15th  day  of  April ;  the  defendant  told  him  that  the  payment  on  the 
2 Ist  day  of  April  would  be  effectual.^'  Effectual  for  what?  And 
that  must  not,  in  my  judgment,  be  taken  without  what  follows, 
and  we  must  not  pick  out  one  or  two  words  from  which  to  arrive 
at  it.  What  did  that  mean  ?  Why,  that  ^^  I,  the  agent,  will 
undertake  that  the  policy  shall  be  renewed.''  There  is  no  such 
charge  here,  however ;  the  charge  is  that  he  falsely  pretended  that 
the  policy  was  in  full  force.  Had  he  been  indicted  for  falsely 
pretending  that  he  could  get  the  directors  to  renew  the  policy,  it 
might  be  different ;  but  the  indictment  charges  him  with  having 
falsely  pretended  that  he  was  entitled  to  receive  the  premium. 
So  he  was  entitled  to  receive  it,  but  subject  to  his  getting  the  • 
approval  of  the  directors  to  the  renewal  of  the  policy.  Yellam 
nnderstood  that  the  defendant  was  to  apply  to  the  company  to  get 
the  policy  renewed.  He  knew  that  unless  the  company  was 
applied  to  the  policy  would  not  be  renewed,  and,  in  YeUam^a 
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language^  ^*  these  were  the  inducements  which  led  him  to  pay  the        Rbo 
31.  28.  8d.  to  the  defendant/'     The  company  were  in  the  habit  of     p^^*^^ 

allowing  lapsed  policies  to  be  renewed  on  the  payment  of  oyerdne        

premiums^  provided  they  were  satisfied  as  to  the  state  of  the        1B84. 
health  of  the  assured^  so  that  both  parties  knew  that  all  that  p^i^~^^^j^ce8 
conld  be  done  was  to  get  the  directors  to  consent  to  the  renewal   ^dbtaininq 
of  the  policy.     Upon  the  stat«  of  facts  applied  as  I  apply  them^  I  pnmium   in/ 
am  at  a  loss  to  see  how  there  can  be  any  evidence  of  a  false  pre-  *";J{|,^'7«rt/ 
tence  as  charged  in  the  indictment.     It  may  be  he  is  liable  to  be       '^ 
indicted  for  embezzlement  at  this  moment^  if  he  put  the  premiums 
into  his  pockety  but  that  is  another  thing.     I  am  of  opinion  that 
this  conviction  cannot  be  sustained  upon  the  evidence,  and  I  also 
think  that  there  was  a  misdirection  on  the  part  of  the  learned 
recorder.   His  direction  to  the  jury  was  this :  "  I  ruled  that  if  the 
defendant  represented  to  Yellam  that  he  had  power  to  receive  the 
payment  of  the  21st  day  of  April,  1884,  as  a  practically  efiectual 
payment  of  the  annual  premium  on  the  policy,  and  that  he  thereby 
induced  Yellam  to  pay  the  3Z.  28.  8d.,  such  representations,  if 
false  to  the  knowledge  of  the  defendant,  would  be  a  false  pretence 
within  the  terms  of  the  indictment.^'  Now,  the  defendant  received 
that   payment,  as  it  is  found,  subject  to  the  approval   of  the 
directors ;    it  is  found  that  he  did  not  take  it  as  "  a  practically 
effectual  payment,''  and  that  he  could  only  intercede  with  the 
directors.     I  think  that  that  was  a  misdirection,  and  that  upon 
both  these  grounds  the  conviction  cannot  be  sustained. 

HuDDLESTOK,  B. — I  regret  that  I  am  unable  to  agree  with  my 
brother  Manisty.  The  facts  appear  to  be  these :  that  Yellam,  in 
1881,  insured  in  this  office  through  the  defendant.  I  presume 
that  all  the  premiums  were  paid  until  the  month  of  April,  1883, 
and  in  that  month  Yellam  paid  to  the  defendant  the  amount  of 
the  premium  then  due,  and  I  agree  with  my  brother  Manisty  that 
the  payment  may  have  been  effectual;  but  the  defendant 
embezzled  that  money — at  any  rate,  he  failed  to  pay  it  to  the 
company ;  and  what  I  must  now  consider  is  what  the  company 
did  in  that  state  of  things.  Yellam  having  paid  the  money  to 
the  defendant,  the  defendant  appropriated  it  to  his  own  use,  and 
returned  the  official  receipt  to  the  company  to  be  cancelled. 
That  receipt  is  a  document  signed  by  two  of  the  directors  and 
the  secretary,  and  delivered  to  the  defendant  in  order  that  he 
might  deliver  it  to  Yellam ;  and  it  is  found  as  a  fact  that  the 
defendant,  having  embezzled  the  money,  in  order  to  conceal  the 
embezzlement  did  not  give  the  receipt  to  Yellam,  but  returned  it 
to  the  company,  who  treated  the  policy  as  lapsed.  Now,  the 
defendant  knew  that  the  policy  had  been  treated  as  lapsed,  but 
Yellam  did  not  know  that;  and  when  the  defendant  came  to 
Yellam  on  the  7th  day  of  April,  1884,  Yellam  did  not  know  that 
the  company  had  treated  the  policy  as  lapsed.  Consequently, 
when  the  defendant  called  for  the  premium  on  that  day,  Yellam 
was  under  the  impression  that  his  policy  was  in  full  force  and 
existence.     Not  being  in  a  position  to  pay  on  the  7th  day  of 
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Bad.        Aprils  on  the  2 1  at  day  of  April  the  defendant  oomea  again  to 
PowMLL.      V©Jla™#  a^^d  ft*  tl^ftt  time  the  policy  of  1883  had  lapsed,  and  there 

was  no  policy  in  existence  of  1884.     Now,  what  did  the  defendant 

1884        really  represent  when  he  came  then  ?     He  represented  this,  that 

FalsTrnZeniM  "  ^^^^  polioy  is  in  existence^  although  the  days  of  grace  have 
-^Obtaining  expired^  and  if  yon  pay  me  now  your  payment  will  be  effectual.^^ 
premium  by   Effectual  for  what  ?     Why,  a  policy  for  the  year  1884  to  1885, 

^^"idfacti  ^^®^  *®  defendant  knew  there  was  no  policy  of  that  date.  ''  If 
'  you  pay  it  now,  you  will  be  able  to  keep  the  policy  in  existence^ 
and  I  am  authorised  to  say  so.''  He  was  not  authorised  to  say 
so^  and  when  I  look  at  the  charge  in  the  indictment^  that^  in  my 
opinion,  is  supported  in  every  way  by  the  evidence.  The  com- 
pany  had  done  all  they  could  to  make  the  policy  a  lapsed  policy,' 
for  they  had  treated  it  as  a  lapsed  policy.  The  defendant  said 
that  a  payment  made  on  the  21st  day  of  April  ^^  would  be 
effectual ;"  that  is  to  say,  he  represented  that  the  current  premium 
was  then  due,  whereas  it  was  not  then  due,  and  he  further  repre- 
sented that  he  was  entitled  to  receive  the  premium.  He  was  not 
entitled  to  receive  the  premium  when  the  policy  of  1883  had 
lapsed,  and  how  could  he  be  authorised  to  receive  the  premium 
of  1884  under  such  circumstances  7  Then^  as  to  the  question 
whether  the  learned  recorder  misdirected  the  jury,  what  is  the 
meaning  of  "  a  practically  effectual  payment  V  That,  in  my 
opinion^  was  to  say  that  the  payment  would  practically  be  suffi- 
cient to  keep  the  policy  alive,  notwithstanding  that  the  days  of 
grace  had  expired.  It  is  not  necessary  that  the  representation 
should  be  made  in  actual  words.  In  Beg.  v.  CHles  (34  L.  J.  50^ 
M.  C.)  Blackburn^  J.  said^  ^'It  is  not  requisite  that  the  false 
pretence  should  be  made  in  express  words  if  the  idea  is  conveyed/' 
What  is  the  idea  which  is  conveyed  from  the  words  used,  and  the 
conduct  of  the  defendant  here  ?  It  is  that  *'  1  can  put  you  in  the 
same  position,  if  you  pay  this  money^  as  you  would  have  been  in 
had  the  policy  not  lapsed."  In  my  opinion,  there  was  no 
misdirection^  and  the  false  pretence  with  which  the  prisoner  was 
charged  is  fully  sustained  by  the  evidence^  and  the  conviction 
was  therefore  right. 

G-BOVB,  J. — I  agree  in  this  case  with  my  brother  Manisty.  It 
appears  to  me  that  the  defendant  is  not  shown  to  have  been  guilty 
of  the  false  pretence  alleged  in  the  indictment.  Now^  what  are 
the  requisites  which  are  necessary  in  order  to  sustain  an  indict- 
ment for  false  pretences  ?  They  are,  firsts  that  the  representation 
is  false  in  fact ;  secondly^  that  it  is  false  to  the  knowledge  of  the 
person  making  it ;  and,  thirdly,  that  the  goods  or  money  were 
obtained  by  reason  of  the  false  pretence.  Now,  was  the  pretence 
here  false  in  fact,  if  taken  to  refer  to  the  policy  of  18837  I 
think  that  the  alleged  pretence  was  true,  because  in  1883  to 
1884  the  policy  had  not  lapsed,  and  I  agree  with  my  brother 
Manisty  that,  sdthough  the  defendant  did  not  give  the  official 
receipt^  yet  that,  he  being  the  authorised  agent  to  receive 
money^  that  payment  was  a  good  one,  and  an  action  could  have 
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been  Bnstained^  had  Vellam  died  daring  that  year,  to  recover  the        Rw. 
amoant  for  which  he  was  insared  under  the  policy.     Now,  it  is      pq^l^ 

said  that  at  the  foot  of   the  policy  notice  is  given  '^^that  no         ' 

renewal  receipt  for  any  policy  would  be  regarded  by  the  company  1884. 
as  valid  except  the  usual  receipt  issued  from  the  office  and  signed  /ra/,g^^«,c« 
by  two  directors  and  the  secretary .^^  It  may  be  that  they  would  L  Obtaining 
not  accept,  for  the  better  regulation  of  their  business,  as  evidence  premium  bjf 
of  any  renewal  any  receipt  except  the  official  receipt.  But  would  ^,"^i^l^^aci{ 
that  free  them  ?  Suppose  that  the  defendant  had  received  a '" 
premium  in  due  time,  and  had  said  he  could  not  give  the  official 
receipt  for  it,  as  he  had  left  such  receipt  in  his  office,  and  had  then 
absconded.  Could  not  Yellam's  representatives  have  recovered 
under  the  policy,  in  the  case  of  his  death  during  the  year,  in 
respect  of  which  that  premium  was  paid  ?  My  brother  Manisty 
agrees  with  me  that  they  could,  and  I  do  not  understand  my 
brother  Huddleston  to  disagree  with  that.  It  is  an  important 
fact,  and  it  is,  in  my  opinion,  a  fact  that  the  policy  of  1883  had 
not  lapsed.  Then,  what  is  the  false  pretence  alleged  here  ?  The 
representation  is  not  that  the  company  had  treated  the  policy  as 
lapsed.  The  alleged  representation  is  that  the  policy  had  in  fact 
lapsed ;  there  is  no  allegation  that  the  defendant  falsely  pretended 
thiftt  the  company  had  treated  the  policy  as  lapsed.  The  repre- 
sentation alleged  was  that  the  policy  was  '^  then  in  full  force  and 
existence,  and  that  he,  the  said  Walter  Powell,  as  an  agent  of 
the  said  company,  was  then  entitled  to  receive  the  same 
premium.^'  I  say  that,  as  far  as  the  year  1883  to  1884  is 
concerned,  that  representation  was  true.  Therefore,  if  he  made 
that  representation,  he  made  a  true  representation,  and  he 
cannot  be  indicted  for  that.  The  allegation  in  the  indictment 
is  that  ^'  in  truth  and  in  fact  the  said  policy  of  insurance  on  the 
life  of  the  said  David  Yellam  was  not  then  in  existence,  but  had 
lapsed  and  become  void.'^  But,  if  the  defendant  said  what  he  is 
alleged  to  have  said,  he  spoke  the  truth,  and  I  do  not  see  that 
there  is  any  false  pretence  as  alleged.  It  is  the  false  represen* 
tation  whereby  he  obtained  the  sum  of  3^.  2a.  8(2.  in  respect  of 
which  he  is  indicted;  and  I  know  it  is  said  by  my  brother 
Huddleston  that,  in  applying  for  the  premium  of  1884  to  1885, 
the  defendant  must  be  taken  to  have  implied  that  the  policy  of 
1883  to  1884  was  in  existence.  Well,  if  he  did  he  was  right; 
it  was  not  void,  and  you  cannot  make  a  thing  false  by  joining  it 
to  a  truth.  It  is  possible  that  he  may  have  repented,  or  it  may 
have  been  by  oblivion  on  his  part,  and  he  may  have  subsequently 
settled  the  matter  with  the  company.  I  do  not  say  it  is  probable, 
I  say  it  is  possible.  As  far  as  the  year  1883  to  1884  is  con- 
cerned, we  do  not  know  whether  the  policy  was  actually  treated 
by  the  company  as  lapsed.  Now,  we  go  on  to  the  year  1884  to 
1885.  It  is  alleged  that  the  defendant,  '^  at  the  time  he  so  falsely 
pretended  as  aforesaid,  well  knew  the  said  pretences  to  be  faiae" 
Now,  the  premium  for  the  year  1883  to  1884  was  paid  by  the 
defendant  in  due  time,  but  an  informal  receipt  was  given,  and 
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R^-        the  company  thereupon  treated  the  policy  as  lapsed.     Bat  that 
Pow£LL.      ^®   ^^^  ^^®  question;  they  only   treated  it  as  lapsed  upon  the 

money  not  being  given  to  them  by  the  defendant.     Non  constat, 

1884.  if  the  money  had  been  ultimately  giyen  to  them^  they  would  have 
FaJsTpretences  ^^^^"^^^^^  *o  treat  the  policy  as  lapsed.  I  think  that  they  could 
—OUaininy  uot  in  law  have  done  so.  Now,  the  conversation  was  in  respect 
premium  by  of  the  renewal  of  the  policy  from  1884  to  1885.  It  is  said  by 
Zau^%^{^l  brother  Huddleston  that  the  calling  and  asking  for  the 
premium  of  that  year  was  a  pretence  that  the  policy  had  con- 
tinued to  live  during  1883  to  1884.  I  will  assume  that  that  may  be 
considered  to  be  implied,  though  it  is  a  strong  thing  to  do.  If, 
then,  it  is  to  be  so  implied,  the  policy  was  alive^  and  the  defen- 
dant is  not  to  be  indicted  for  that.  He  could  only  be  indicted  on 
the  ground  that  the  policy  had  really  lapsed,  and,  therefore,  as  it 
does  not  appear  that  it  had  lapsed,  I  do  not  think  he  can  be 
indicted  for  that  statement.  The  case  goes  on  :  '^  Yellam  replied 
that  he  was  unable  to  pay  then,  as  he  had  not  the  money ;  but 
that  he  hoped  to  be  able  to  obtain  the  money  before  the  15th 
day  of  April.  On  the  21st  day  of  April  the  defendant  again 
called  on  Vellam  for  the  premium.'*  Now,  this  is  the  day  on 
which  the  false  representation  is  alleged  to  have  been  made,  and 
that  is,  in  my  opinion,  another  reason  why  what  happened  on  the 
7th  day  of  April  cannot  be  brought  in.  It  is  said  that  "  on  the 
21st  day  of  April  the  defendant  again  called  on  Yellam  for  the 
premium.  Yellam  then  paid  the  defendant  the  sum  of  3Z.  2^.  Qd. 
on  account.  It  was  in  respect  of  the  obtaining  of  this  sum  that 
the  defendant  was  indicted.'*  So,  not  only  does  the  indictment 
lay  the  offence  on  the  21st  day  of  April,  but  it  is  fixed  on  that 
day  by  this  statement.  How,  then,  can  we  consider  what 
happened  on  the  7th  day  of  April  ?  The  offence  is  not  a 
compound  of  what  happened  on  the  7th  and  21st,  but  of 
what  he  is  assumed  to  have  said  by  his  conduct  on  the 
21st.  Now,  what  is  said?  On  the  21st  day  of  April  Yellam 
knew  that  the  policy  had  lapsed;  but  from  the  conduct  of 
the  company,  as  stated  in  the  case,  '^  the  company  were  in  the 
habit  of  allowing  lapsed  policies  to  be  revived  on  the  payment 
of  overdue  premiums.''  Therefore,  though  legally  lapsed,  accord- 
ing to  the  practice  of  the  company  it  had  not  necessarily  lapsed, 
because  it  was  the  practice  of  the  company,  under  certain  circum- 
stances, to  continue  policies ;  so  that,  though  it  might  be  an 
incorrect  term  to  use  to  say  that  a  policy  was  alive,  it  was, 
however,  not  necessarily  a  false  statement  in  fact.  Now,  what  did 
the  defendant  actually  say  ?  He  said  that  the  payment  on  the 
21st  day  of  April  "  would  be  effectual."  Suppose  it  had  stopped 
there.  Both  parties  knew  that  the  policy  had  lapsed,  but  they 
both  knew  of  the  habit  of  the  company.  The  real  representa- 
tion was  that  it  "  would  be  effectual."  Now,  what  did  Yellam 
understand?  '^ Yellam  also  understood  that  the  defendant  was 
to  apply  to  the  company  t^o  let  the  policy  go  on."  Can  anything 
be  more  explicit  than  that  ?     Is  it  a  representation  that  the  policy 
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had  lapsed  when  the  defendant  received   the  money  for   the        Rw. 
very  purpose  of  applying  to  the  company  to  let  the  policy  go  on  ?     p^^^y^ 

The  represensation  alleged  is  that  the  policy  had  actually  gone^        

and  was  irrevocabloj  and  yet  that  the  defendant  represented  it  as        1884. 
still  existing,   and  is  that  allegation  proved  by  these  facts  ?  jp^g^Z^^„ces 
What  is  the  meaning  of  the  words  ''will  apply/'  do  they  not  ^obtaining 
amount  to  an  assurance  that  the  policy  is  not  alive,  but  that  he  premium  by 
will  endeavour  to  make  it  alive.      ''The  time  for  the  policy  has 3^S7ac?r 
expired ;  I  will  apply  to  the  company,  and  I  have  no  doubt  the 
company  will  renew/'  in  effect  says  the  defendant.     It  seems  to 
me  that  the  evidence  wholly  fails,   whether    you  take    what 
happened  on  the  7th  and  21st  together  or  separately,  to  make  up 
a  raise  pretence  as  charged  in  the  indictment.     I  am  of  opinion, 
therefore,  that  the  offence  here  alleged  in  the  indictment  is  not 
sustained,  and  that,  though  the  defendant  may  have  embezzled 
the  money,  he  is  not  guilty  of  the  false  pretence  with  which  he  is 
charged.      Suppose    that  the  defendant    did  say  that   he   had 
power  to  receive  the  payment  of  the  21st  day  of  April,  1884,  as 
a  practically  effectual  payment  of  the  annual  premium  on  the 
policy,  he  only  meant  it  in  the  sense  in  which  the  company 
generally  renew  their  policies,  as  found  in  the  case ;  and  I  do  not 
see  anything  in  the  case  to  show  that  that  would  be  false,  because 
in  all  probability  it  would  be  true.     I  am,  therefore,  of  opinion 
that  the  direction  of  the  learned  recorder  to  the  jury  was  wrong, 
and  that  the  conviction  should  not  be  affirmed. 

CoLiSBinQB,  C.J. — This  is  a  curious  example  of  how  the  same 
state  of  facts  may  produce   absolutely  different  results  upon 
educated  minds.    From  the  commencement  of  the  case  I  have  had 
no  doubt  in  my  mind,  and  it  seems  to  me  to  be  a  clear  case  of 
false  pretences.     I  am  perfectly  content  to  take  what  my  brother 
Grove  has  said  is  necessary  to  constitute  the  offence  of  obtaining 
goods  or  money  by  false  pretence  to  be  requisite,  and  I  agree 
with  him  that  there  must  be  a  representation  of  some  fact  which 
is  not  only  untrue,  but  which  is  false  to  the  knowledge  of  the 
person  making  it,  and  that  it  must  be  on  such  representation  that 
the  goods  or  money  are  obtained.     I  do  not  gather  that  I  shall 
be  stating  what  is  unfair  if  I  state  this,  that,  whatever  the  true 
legal  effects  of  the  circumstances  down  to  the  21st  day  of  April, 
1884,  may  be,  the  person  who  parted  with  his  money  on  that  day 
was  unaware  of  those  facts.    I  will  not  discuss  what  was  the  legal 
effect  of  the  circumstances  previous  to  that  date,  and  whether  the 
company  could,  or  could  not,  treat  the  policy  as  gone,  because 
the  proper  receipt  we^  never  given.     Vellam   knew,  from  the 
terms  and  conditions  on  the  back  of  the  policy,  that  if  the  pre- 
miums were  in  arrear  for  a  certain  time  the  policy  would  become 
void.    He  therefore  knew  that  unless  he  did  what  he  ought  to  do, 
and  which  he  knew  he  had  not  done,  the  company  might  treat 
the  policy  as  gone.     So  far  as  the  policy  of  1883  was  concerned, 
he  believed  that  he  had  paid  the  premium,  and  that  the  company 
had  got  it.     The  facts  were  otherwise,  and  it  is  said  that  the  com- 
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Rbo*       pany  had  no  right  to  treat  the  policy  aa  gone.    It  may  be  so^ 
Powell.     ^^^  ^^^  defendant  did  not  know  it ;  he  knew  that  he  had  not 

given  the  receipt  he  ought  to  have  given.    Now^  the  £ACta  ahow 

1884.       that  the  money  was  obtained  by  reason  of  the  statements  made 

Falu    Itences  ^^  ^^  2\^i.   When  the  premiam  was  applied  for,  Vellam  believed 

^OUaining   — a  belief  indaced  by  the  statements  of  the  defendant — ^that, 

pretnium  by  nnless  the  Company  chose  to  treat  the  policy  as  lapsed,  it  was  still  a 

wSSiW/ac^S^^  *^^  ^**^^  policy.  The  company  had  treated  the  policy  as 
'  lapsed,  bat  that  he  did  not  know  and  the  defendant  did.  It  is 
admitted  that,  supposing  the  policy  was  not  in  existence,  that 
may  be  a  false  pretence,  becaase  it  was  the  obtaining  a  payment 
in  respect  of  a  policy  that  Yellam  believed  had  continned  and  was 
continuing  in  existence.  To  my  mind,  the  evidence  is  as  cogent 
as  it  can  be,  that,  had  the  defendant  told  the  truth,  it  cannot  be 
supposed  that  Yellam  would  have  parted  with  his  money. 
On  the  7th  April  Yellam  could  not  pay  the  premiam,  and  the 
days  of  grace  expired  on  the  15th.  Nothing  seems  to  have 
taken  place,  but  on  the  21st  the  defendant  calls  again.  It  is 
true  that  on  the  2l8t  there  is  not  a  repetition  in  terms  of  the 
representation  which  was  made  on  the  7th ;  but  the  represen- 
tation which  was  made  on  the  21st  must  be  taken,  in  my  judg* 
ment,  as  connected  with  the  representation  which  was  made  on 
the  7th,  because,  without  considering  the  representation  which 
was  made  on  the  7th,  the  representation  made  on  the  2l6t  would 
have  had  no  effect.  That  being  so,  on  the  21st  Yellam  pays  the 
defendant  this  money,  and  the  defendant  tells  him  that  it 
''would  be  effectual.'^  What  is  the  meaning  of  '^effectual'' 
under  the  circnmstances ?  Surely  the  meaning  is  that,  ''You 
have  a  policy  which  was  valid  up  to  the  15th.  This,  however, 
is  the  2l8t;  but,  according  to  the  ordinary  course  and  practice  of 
the  office  in  which  the  policy  is,  if  yon  pay  me  this  money  your 
policy  will  go  on.''  It  is  as  if  a  man  comes  to  me  and  says, 
''You  pay  me  so  much  monqr,''  and  I  say,  "If  I  do,  will  that 
discharge  my  debt  7 ''  and  he  says,  "  Yes,  it  will.''  The  defen- 
dant  also  told  Yellam  that  he  must  communicate  with  the  office, 
and  that,  if  he  did,  the  policy  would  be  effectual.  It  appears  to 
me  that  the  conduct  of  the  7th,  being  used,  as  it  must  be,  to 
explain  the  conduct  on  the  21st,  there  was  conduct  on  the  21st 
sufficient  to  effect  the  representation  that,  the  policy  being  still 
in  existence,  the  payment  on  that  day  would  be  effectual  to  keep 
it  alive*  Now,  tnat  policy  had  for  a  year  been  treated  by  the 
company  as  lapsed.  That  fact  was  concealed  by  the  defendant 
from  Yellam,  and,  supposing  that  upon  that  representation  the 
money  was  obtained,  it  appears  to  me  that  all  the  elements  of  a 
false  pretence  are  perfectly  made  out.  It  is  said  that  the  learned 
recorder  misdirected  the  jury  because  he  told  them  that  "  If  the 
defendant  represented  to  Yellam  that  he  had  power  to  receive 
the  payment  of  the  21st  of  April,  1884,  as  a  practically  effectual 
payment  of  the  annual  premium  on  the  policy,  and  that  he 
thereby  induced  Yellam  to  pay  the  32.  2«r.  8d!.,  such  represent 
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tation^  if  false  to  the  knowledge  of  the  defendant,  would  be  a        R»»* 
false  pretence  within  the  terms  of  the  indicfement/'     He  did  so     p„^' 

represent;  and  can  anyone  question  that  the  facts  which  were        

nnknown  to  Yellam  were  known  to  the  defendant^  and  that^  if       1884. 
they  had  been  known  to  Vellam,  the  money  would  undoubtedly  ^^^^     J^^ 
never  have  been  paid  ?      I  am  of  opinion  that  there  was  no  ^Obtaining 
misdirection.    I  agree  that  it  is  very  likely  another  form  of  premium  ty 
indictment  would  have  been  a  better  and  surer  mode  of  pro-  ^^j^T^Lj^ 
cedure,  for  it  seems  as  if  the  money  had  been  embezzled.    The 
result^  however^  is  that^  as  two  of  my  learned  brothers  think 
with  me  that  the  conviction  should  be  affirmed,  though  two  of 
them  think  that  it  should  not,  the  conviction  must  be  affirmed. 

Matuiw,  J.  formed  one  of  the  majority  of  the  court,  but  was 
absent  when  the  judgments  were  delivered. 

Convictio7i  affirmed. 

Solicitors  for  the  defendants,  Merediths  and  Co.,  agents  for 
A,  H,  Rustoriy  Chatteris^  Cambridgeshire. 


SteUnly. 


COURT  FOR  CROWN  CASESS  RESERVED. 

^or.  27  aiid  Bee.  I,  1884. 

(Before  May,  O.J.,  Palles,  C.B.,  Lawson,  O'Beibn,  Andrews, 

and  MuBFHT,  JJ.) 

Reg.  v.  Deb.  (a) 

Married  woman — Carnal  connection — Consent  obtained  by  fraud 

— Rape, 

Where  a  married  woman  consented  to  the  prisoner  having  connec' 
tian  with  her  under  the  impression  that  he  was  her  husband. 

Held,  that  the  prisoner  was  guilty  of  rape. 

Reg. v.  Barrow  (11  CoxO/C.l9l;  L.Sep.  1  0.  C.  B.  156)  7iot 
followed. 

I  /^ ASB  as  follows  reserved  by  May,  C.J.  at  the  Summer  Assizes 
LVy     for  the  county  of  Tipperary. 

At  the  last  Summer  Assizes  for  the  county  of  Tipperary,  South 
Riding,  at  Oionmel,  on  the  18th  day  of  July,  1884,  Michael  Dee 

(a)  Reported  by  Jones  H.  Stavklbt,  Esq ,  Barrister-at-Law. 

F  P  2 
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Bms-       was  tried  before  me  and  a  common  jur^  on  an  indictment  fonnd 
j^       against  him  for  the  rape  of  one  Jndith  Gorman. 

' Judith  Gorman  was  examined  for  the  Grown,  and  deposed  that 

1884.       she  was  the  wife  of  one  J.  Gt>rman..    That  on  the  9th  day  of  Jane 
Married     ^^  ^^^  husband  went  out  to  fish  between  eight  and  nine  o'clock, 
uMmian— Cor.  p-m.     She  went  upstairs  to  her  bedroom,  lay  down  on  her  bed 
not  amnectUn  without  undressing,  and  feU  asleep.    That  she  felt  someone  throw 
obtaiv^]fv  l^i™8®lf  ^^  Ji^r.      She  thought  it  was  her  husband.     When  lie 
fraud       came  into  the  room  she  said  to  him  in  his  presence  and  hearing 
"  You  came  in  very  soon"    He  m^ide  no  answer.    He  had  con- 
nection with  her.    That  she  put  up  her  hand  and  felt  the  man's 
hair.    Then  knew  it  was  not  her  husband,  and  ran  down  stairs ; 
got  down  before  the  man,  and  then  identified  the  prisoner  as  the 
man  who  had  thus  acted.     She  called  out  to  William  Stapylton 
to  come  to  her  assistance.     She  complained  to  Stapylton,  and 
asked  him  to  tell  her  husband,  but  did  not  complain  to  her 
husband  herself.    All  the  evidence  of  this  witness  is  to  he  treated 
as  true,  (a) 

It  was  established  in  my  opinion  that  she  did  not  consent  after 
she  discovered  that  the  man  was  not  her  husband.  With  respect 
to  the  circumstances  which  attended  the  transaction,  I  left 
certain  issues  to  the  jury,  which,  with  their  findings,  are  sub- 
joined : 

1.  Was  Judith  German  awake  when  the  prisoner  threw  him- 
self over  her  ?    Answer  of  Jury. — She  was. 

2.  Did  she  know  that  the  man  was  not  her  husband  before  the 
connection  with  her  7  Answer. — She  discovered  he  was  not  her 
husband  some  time  during  the  act ;  or 

8.  Was  it  after  Uiat  connection  that  she  first  discovered  it  was 
not  her  husband  7    Answer. — ^During  the  act. 

4.  Did  she  consent  to  the  oonnection  before  it  took  place — ^if 
so,  was  it  under  the  belief  the  man  was  her  husband  7  Answer. 
-*-She  did  consent  until  she  discovered  it  was  not  her  husband. 

It  was  pressed  on  the  one  hand  by  counsel  for  the  Crown  that 
on  these  findings  the  jury  should  be  directed  to  find  a  verdict  of 
guilty,  and  sentence  should  be  passed  on  the  prisoner. 

On  the  contrary,  Mr.  D.  Barton,  counsel  for  the  prisoner, 
contended  that  on  these  findings  the  prisoner  should  be 
acauitted. 

1  directed  the  jury  to  find  a  verdict  of  gfuilty,  but  I  did  not 
pass  any  sentence  on  the  prisoner,  reserving  the  consideration  of 
the  facts  of  the  case  for  this  court,  which  should  either  direct  the 
acquittal  of  the  prisoner,  or  affirmthe  conviction. 

The  prisoner  remains  out  on  bajl.~   / 

Duribar  P.  BaHon  for  the  prisoner. — This  conviction  ought  to 
be  quashed.  This  is  not  a  general  verdict  but  a  verdict  directed 
by  the  judge  on  special  findings ;  therefore  all  the  facts  neces- 

(a)  The  irords  printed  in  italicf  were  added  by  way  of  amendment  at  the  hearing. 
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sary  to  enable  the  court  to  give  judgment  must  be  found  by  the        Rm* 
jnry^  for  the  court  cannot  supply^  by  intendment  or  implication,        ^^ 

any  defect  in  the  statement:  (see  Archbold's  Crim.  Proc,  18th       

edit.,  171 ;  2  Hawk.  c.  47,  s.  9 ;  2  East,  P.  C.  708,  784;  1  Ohitt.  1884. 
Orim.  Prac.  648.)  The  answers  to  the  second  and  fourth  ques-  McarUd 
tions  abstain  from  answering  the  gist  of  the  questions,  viz.,  the  woman  —  Car' 
prosecutrix's  state  of  mind  at  the  point  of  time  when  the  connec-  na/  connecthn 
tion  commenced.  The  jury  find  that  she  consented  until  a  ^^*"/v 
certain  stage,  but  there  is  no  finding  of  fraud,  or  of  anything  framL 
which  can  in  law  invalidate  or  avoid  consent.  Fraud  cannot  be 
inferred  from  the  form  of  the  question  when  it  is  not  found  by 
the  jury  in  their  answer.  However,  assuming,  for  the  sake  of 
argument,  that  the  findings  of  the  jury  amount  to  the  case  of  a 
man  having  carnal  knowledge  of  a  woman  by  a  fraud  which 
induces  her  to  suppose  it  is  her  husband,  it  is  not  in  law  a  rape. 
The  most  convenient  course  is  to  cite  all  the  authorities  in  their 
historical  order.  The  first  case  was  Rex  v.  Jackson  (Buss.  &  By. 
487),  where  it  was  held  by  a  majority  of  the  judges  that,  having 
carnal  knowledge  of  a  married  woman  under  circumstances  which 
induce  her  to  suppose  it  is  her  husband,  does  not  amount  to  rape. 
This  case  was  followed  by  Reg.  v.  Saunders  (8  C.  &  P.  265)  and 
Reg.  V.  Williama  (8  C.  &  P.  286).  In  these  two  cases  the 
prisoners  were  convicted  of  an  assault  under  the  provisions  of 
the  7  Will.  4  &  1  Vict.  c.  85,  s.  11.  The  principle  was  pushed 
further  in  Reg.  v.  Stanton  (1  Oar.  &  K.  415),  where  Coleridge,  J. 
laid  down  that  an  attempt  by  a  medical  man  to  get  possession  of 
the  person  of  the  prosecutrix  *'  by  surprise,'*  but  not  by  force, 
was  not  an  assault  with  intent  to  commit  rape,  but  merely  an 
assault.  After  these  decisions  three  cases  occur  on  which  the 
prosecution  here  will  rely  on  account  of  a  tendency  in  the 
judgments  to  extend  the  definition  of  rape :  {Reg,  v.  Oamplin, 
1  Den.  0.  0.  89;  Reg.  v.  Ryan,  2  Cox  0.  0.  116;  Reg.  v.  vase, 
1  Den.  G.  G.  580.)  With  regard  to  these  cases  it  is  sufficient  to 
say  that  they  are  wholly  distinguishable  from  the  present  case, 
and,  in  spite  of  the  dicta  contained  in  them,  it  was  decided  sub- 
sequently by  five  judges,  including  Jervis,  G.  J.,  in  Reg.  v.  Clarhe 
(1  Dears.  0.  0.  397 ;  24  L.  J.  N.  S.  25,  M.  0.,  that  where  the 
prisoner  had  carnal  knowledge  of  a  married  woman  under 
circumstances  which  induced  her  to  believe  he  was  her  husband, 
and  the  jury  found  that  when  he  entered  the  bed  of  the  prosecu- 
trix he  intended  to  have  connection  with  her  fraudulently,  but 
not  by  force,  and  if  detected,  to  desist,  the  prisoner  could  not  be 
convicted  of  rape.  Subsequently,  in  Reg.  v.  Richard  Fletcher 
(8  Cox  C.  C.  181 ;  Bell  C.  G.  63)  the  definition  of  rape  was 
further  widened.'  In  Reg.  v.  Charles  Fletclier  (L.  Bep.  1  0.  C.  B. 
39),  it  was  held  that  upon  an  indictment  for  rape  on  an  idiot 
girl  of  sixteen  years  of  age,  fully  developed  and  possessing 
animal  instincts,  there  must  be  some  evidence  that  the  act  was 
done  without  her  consent  in  order  to  support  a  conviction  for 
rape.     This  case  emphasises  the  importance    attached  by  the 
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Bbo.       judges  to  a  physical  consent  under  whatever  circumstances  it  may 
Dm.       ^^^^  ^®®^  granted.  All  these  cases  were  fully  considered  in  Beg.  ▼. 

Barrow   (L.   Eep.   1   0.  0.  R.  156)  by  five  judges  on  a  case 

1884.       reserved  by  Kelly,  C.B.,  in  which  he  directly  referred  to  the 

j^ — :  ,     judgments  in  Reg.  v.  Richard  Fletcher  (8  Cox  CO.  131  ;  Bell 

troman—  Gar-  C.  C.  63)  and  the  other  cases  I  have  referred  to  as  extending  the 

ml  connection  definition  of  rape.     But  with  their  attention  specially  called  to 

—GnMen^    these  cases  the  court  unanimously  held   that  where  a  woman 

"fraud,  ^  consented  to  the  act  of  connection  under  the  belief  that  the 

prisoner  was  her  husband,  in  the  absence  of  proof  that  she  was 

asleep  or  unconscious  at  iJie  time  the  connection  commenced,  the 

prisoner's  act  did  not  amount  to  rape.    This  is  the  last,  case 

directly  in  point.     In  Ja^lcaon's  case,  UlarWs  c<i8e,  and  Barraw^s 

ease  twenty-two  judges  had  considered  these  facts,  and  eighteen 

had  decided  they  did  not  amount  to  rape.     The  law  decided  in 

those  cases  was  questioned  in  Reg.  v.  Flattery  (2  Q.  B.  D.  410), 

a  case  of  very  gross  and  deliberate  fraud  by  a  medical  man  on  a 

girl  of  tender  years  not  presumably  acquainted  with  the  nature 

of  the  act  of  connection.     The  judges  all  distinguished  the  case 

from  Barrow's  case,  but  expressed  a  wish  that  that  case  should  be 

reconsidered.     The  opportunity  for  reconsideration  appeared  to 

arise  in  Reg.  v.  Toung  (14  Cox  C.  C.  114)  ;  but,  though  the  facts 

there  are  apparently  very  similar  to  the  present  case,  it  will  be 

seen  that  the  judges  abstained  from  overruling  Barrow's  case,  and 

at  the  suggestion  of  one  of  the  court  the  learned  judge  who 

reserved  the  case,  Huddleston,  B.,  added  to  his  statement  the  fact 

that  the  prosecutrix  was  asleep  when  the  act  of  connection 

commenced.     On  this  ground  alone  the  judges  confirmed  the 

conviction.     In  the  present  case  the  jury  have  found  that  the 

woman  was  awake  when  the  connection  commenced;  therefore 

Reg.  V.  Young  (14  Cox  C.  0.  114)  leaves  the  law  as  it  was  before* 

In  the  present  case  the  court  is  asked  to  overrule  Barrow's  case 

and  the  former  decisions  in  consequence  of   the  disapproval 

expressed  by  the  judges  in  Flattery's  case.    That  disapproval 

was  the  outgrowth  of  a  tendency  to  extend  the  definition  of 

rape,  which  sprung  from  a  suggestion  in  Parke,  B/s  note  to 

Oamplin's  case  (1  Den.  0.  0.  xvii.),  and  was  adopted  in  Richard 

Fletcher^s  case,  where  Lord  Campbell,  C.J.  defined  rape  as  being 

carnal  knowledge  of  a  woman  "  without  her  consent,''  and  not 

'^  against  her  will,"  drawing  the  definition  from  the  words  in 

13  Ed.  1,  0.  34,  s.  1.     That  statute  was  repealed  by  9  Geo.  4, 

c.  31,  s.  1,  which  was  repealed  by  24  &  25  Vict.  o.  95.    The 

statute  13  Ed.  1,  c.  34,  is,  as  regards  its  operative  effect,  ''as  if 

it  had  never  existed  \"  (per  Lord  Tenterden  in  Burtess  v.  Sllison, 

(9  B.  &  0.  750.)     If  it  contains  a  definition  of  rape  it  may  be 

used  for  purposes  of  construction,  being  in  pari  materia  with 

24  &  25  Vict.  c.  100,  but  it  does  not  contain  a  definition.    The 

words  are :    ''  If  a  man  from  henceforth  do  ravish  a  woman 

married,  maid,  or  other,  where  she  did  not  consent,  neither 

before  nor  after,  he  shall  have  judgment  of  life  and  of  member." 
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These  words  appear  to  give  a  higher  degree  of  pnnishment  to  the        ^'^• 
crime  of  rape  ander  certain  drcamstances^  viz.^  when  there  was  a        1^,^ 
doable  absence  of  consent  ^*  neither  before  nor  af  ter/^  Sach  doable      •  -—I 
absence  of  consent  is  not  necessary  now  in  order  to  constitate        ^^^ 
rape.;  therefore  the  words  of  the  statate  do  not  amoont  to  a      McotM 
definition  of  the  crime  at  present.    The  words  ''  neither  before  woman  -^  Car- 
nor  after  '*  cannot  be  expanged  in  order  to  set  ap  the  matilated  nal^^nection 
fragment  of  the  descriptive  words  in  the  repealed  statate  as  a  f^^^\^ 
modem  definition.     Stephen^  J.  does  not  accept  them  as  a      fraud. 
definition:    (Stephen's  Dig.   of   Grim.   Law^  171.)      The  true 
definition  is  laid  down  in  all  text-books  ''  by  force  and  against 
her  will :'  (East,  P.  C.  484;  1  Hawk.  P.  C.  bk.  1,  c.  16,  s.  2;  4  Black. 
Com.  286;  8  Ohitt.  Crim.  Law,  810;  Dyer,  804;  Hales,  P.  0. 
627.)     The  words  "against  her  will'*  are  incorporated  in  all 
indictments,  and  are  the  words  used  in  the  present  indictment. 
They  cannot  be  sorplosage,  because  admittedly  either  "  without 
her  consent  ^^  or  **  against  her  will  '^  is  a  necessary  ingredient  in 
the  crime :  {vide  Archbold's  Crim.  Prac.  89,  18th   edit.)     Bat 
even  if  the  definition  "without  her  consenf  be  accepted,  it 
does   not  materially  weaken    the    prisoner's    case    here.     The 
prosecutrix  consented.     She  intended  to  do  what  she  actually 
did.    The  cases  go  so  far  as  to  invalidate  consent  where  the 
female  is  ignorant  of  the  nature  and  meaning  of  the  act  of 
connection,  or  is  rendered  incapable  of  consenting  by  the  act  of 
God  or  the  prisoner.    But  here  the  woman  was  awake,  in  her 
senses,  and  well  acquainted   with    the  nature    of  the    act    of 
connection,  and  with  full  capacity   and  knowledge  consented 
under  a  strange  mistake  with  regard  to  the  identity  of  her  own 
husband.     Whenever  these  facts  have  come  directly  befiore  the 
judges  they  have  held  that  they  do  not  amount  to  rape. 

Ryan,  Q.C.,  Ourtis,  Q.C.,  and  Ronan  in  support  of  the  convic- 
tion.— ^Even  if  it  were  necessary,  this  court  is  quite  competent  to 
overrule  the  decisions  of  the  court  in  England,  even  as  they  in  the 
case  of  Reg.  v.  Allen  (L.  Bep.  1  C.  C.  B.  867)  overruled  the  case 
of  Reg.  V.  Fanning  (17  Ir.  C.  L.  E.  285)  in  this  court.  When 
rightly  understood,  the  ca^e  of  Reg.  v.  Young  (14  Cox  C.  C.  114) 
practically  overrules  the  case  of  Rex  v.  Jackson  (Buss.  &  By.  487) 
and  the  other  cases  following  it.  The  words  '^against  her  will'^ 
are  unnecessarily  imported  into  the  indictment.  The  true  defini- 
tion is  what  is  contained  in  the  18  Edw.  1,  c.  84,  and  the  words 
*'  against  her  will  '^  are  mere  surplusage.  In  such  a  case  as  this 
the  woman  does  not  consent  to  the  action  by  the  prisoner,  but  to 
the  lawful  action  by  her  husband.  Counsel  then  discussed  and 
distinguished  the  several  cases  relied  on  by  the  counsel  for  the 
prisoner,  and  relied  upon  Reg.  v.  Oamplin  (1  Car.  &  Kir.  746)  and 
Reg.  V.  Richard  Fletcher  (Bell's  C.  C.  68).  The  judges,  in  holding 
that  a  prisoner  was  guilty  of  an  assault  but  not  of  rape  in  such 
cases  as  these,  attempted  by  such  means  to  evade  the  penalty  that, 
followed  from  finding  a  person  guilty  of  rape.  Reg.  v.  Barfmo 
(L.  Bep.  1  C.  C.  B.  156)  has  been  discredited  in  England,  and  the 
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I^*       jaclges  have  expressed  a  wish  that  that  case  should  be  recon- 
Dbi.       sidered.     The  woman  in  this  case  never  gave  her  consent  to  an 
—       act  of  adultery.   Fraud  supplies  the  want  of  force.  The  principle  of 
1S84.       the  decision  in  Reg,  v.  Flattery  (2  Q.  B.  D.  410)  governs  the  present 
Marritd     ^'^®'     There  the  girl  consented  to  one  thing ;  the  prisoner  did 
woman ~  Car^  an  act  entirely  different  from  that  to  which  she  consented — unum 
nal  ooimecHm  sifnulatum  alivd  cuctum.     The  woman  in  the  present  case  con- 
obtaiMd%v  sented  to  one  person,  namely,  to  her  husband  (as  she  believed) 
fraud.       having  connection  with  her.     She  never  consented  to  Michael 
Dee,  whom  she  did  not  know ;  but  he  fraudulently  took  advan- 
tage of  a  consent  given  to  another  person. 

Barton  in  reply. — The  words  of  Bramwell,  B.  in  Beg.  v.  Middle^ 
ton  (42  L.  J.  84,  M.  C.)  have  this  significance  —  they  show 
that  he  regarded  it  as  clear  law  that  these  circumstances  did  not 
amount  to  rape.  Flattery^s  case  (2  Q.  B.  Div.  410)  questioned  but 
did  not  overrule  the  direct  decisions.  The  facts  in  Beg.  v.  Young 
(14  Cox  G.  G.  114)  are  very  similar  to  those  in  the  present  case, 
but  the  single  difference  is  all  important ;  the  link  which  was  the 
ratio  decidendi  there,  viz.,  that  the  woman  was  asleep,  is  absent  in 
the  present  case.  The  distinction  between  the  liability  to  con- 
viction for  assault  and  rape  arises  from  the  statute  7  Will.  4  & 
1  Yict.  c.  85^  s.  11,  as  applied  to  the  indictment  which  contains  a 
charge  of  assault  as  well  as  of  rape.  There  are  obvious  differences 
in  degree  between  consent  to  assault  and  consent  to  rape.  Gon- 
sent  to  a  touch  may  be  consent  to  an  assault.  Gonsent  to  rape 
cannot  be  less  than  consent  to  penetration.  When  penetration  is 
complete  consent  to  rape  is  complete,  but  not  sooner.  The 
moment  of  dissent  in  the  prosecutrix's  mind,  when  she  discovers 
the  fraud,  might  make  the  touch  of  the  man  an  assault.  But 
penetration  having  been  completed  and  consented  to,  the  same 
^ontact  could  not  be  a  rape.  The  authorities  have  given  legal 
sanction  to  these  distinctions.  But  the  first  point  to  be  decided 
in  this  case  is  whether  the  findings  of  the  jury  provide  any 
foundation  for  the  whole  of  this  argument.  When  special  findings 
are  substituted  for  a  general  verdict  the  prisoner  has  a  right  to 
have  every  link  in  the  chain  of  facts  found  by  the  jury,  either 
against  him  or  in  his  favour.  The  answers  given  by  the  jury  do 
not  here  per  se  amount  to  a  verdict  of  guilty.  The  court  cannot 
supply  the  absent  links. 

Cur.  adv.  vult. 
May,  G.J. — The  question  which  arises  on  the  case  is  whether, 
in  point  of  law,  the  prisoner  should  be  considered  as  guilty  of 
rape.  There  is  not,  I  think,  any  doubt  or  dispute  as  to  the  facts 
and  circumstances  of  the  case.  Upon  the  report  of  the  judge, 
who  was  myself,  and  the  findings  of  the  jury,  it  is,  I  think,  estab- 
lished, that  Judith  Gorman,  the  wife  of  one  J.  Gorman,  who  was 
absent,  having  gone  out  to  fish,  lay  down  upon  a  bed  in  her 
sleeping  room  in  the  evening  when  it  was  dark;  that  the 
prisoner  came  into  the  room,  personating  her  husband,  lay  down 
upon  her  and  had  connection  with  her ;  that  she  did  not  at  first 
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resist^  believing  the  man  to  be  ber  hnsband^  bat  tbat  on  discoyer-        Bao. 
ing  that  be  was  not  her  hnsband^  which  was  after  the  commence^        j^^^ 

ment^  but  before  the  termination  of  the  proceedings  her  consent        

or  acqoiescence  terminated,  and  she  ran  down  stairs.  It  appeared,  1884. 
I  think  manifestly,  that  the  prisoner  knew  the  woman  was  ^foniirf 
deceived,  as  she  said  to  the  prisoner  in  his  presence  and  hearing  woman -^  Cm^ 
when  he  came  into  the  room,  '^  Yon  are  soon  home  to-night,^'  to  nai  connection 
which  he  made  no  reply.  At  the  time  my  own  opinion,  founded  ^^^^^L 
upon  well-known  cases  in  England,  was  that  the  prisoner  was  not  ^^^^ 
gailty  of  rape,  bat  at  the  reqaest  of  the  coonsel  for  the  Crown  I 
left  certain  gaestions  to  the  jary,  and  npon  their  findings  directed 
them  to  find  a  verdict  of  gailty,  reserving  the  case  for  the  con- 
sideration of  this  coart,  which  is  now  called  npon  to  decide  the 
qaestion  which  arises.  There  have  been  several  cases  in  England 
which  have  arisen  on  the  point,  whether  the  having  connection 
with  a  married  woman  by  personation  of  her  hasband  amonnts  to 
the  crime  of  rape.  Rape  may  be  defined  as  sexnal  connection 
with  a  woman  forcibly  and  withoat  her  will :  [Reg.  v.  Fletcher, 
8  Cox  C.  C.  184.)  It  is  plain,  however,  "  forcibly  "  does  not  mean 
violently,  bat  with  that  description  of  force  which  mast  be  exer- 
cised in  order  to  accomplish  the  act,  for  there  is  no  doabt 
that  anlawfnl  connection  with  a  woman  in  a  state  of  nnconscioas- 
ness,  prodaced  by  profound  sleep,  stnpor,  or  otherwise,  if  the 
man  Imows  that  the  woman  is  in  sach  a  state,  amounts  to  a  rape. 
The  case  which  the  court  has  to  deal  with  is  that  of  connection 
with  a  married  woman  obtained  by  personation  of  the  husband 
while  the  woman  is  awake.  On  this  point  subtle  distinctions  have 
been  drawn.  The  earliest  reported  case  appears  to  be  that  of 
Bex  V.  Jackson  (Russ.  &  Ry .  487) .  There  the  prisoner  was  convicted 
of  burglary  with  intent  to  commit  a  rape  on  a  married  woman.  It 
appeared  in  evidence  that  the  prisoner  got  into  the  woman^s  bed 
as  if  he  had  been  her  hasband,  and  had  partial  connection  with 
her.  The  case  was  considered  by  the  twelve  jadges.  Four  of 
the  judges  thought  having  carnal  knowledge  of  a  woman  whilst 
she  was  under  the  belief  that  the  man  is  her  husband  would  be  a 
rape,  but  the  other  eight  judges  thought  it  would  not;  but 
several  of  the  eight  judges  intimated  that  if  the  case  should  occur 
again  they  would  advise  the  jury  to  find  a  special  verdict.  This 
case  cannot  be  regarded  as  one  of  much  authority.  Doubts  seem  to 
have  existed  in  the  minds  even  of  the  majority.  However,  in  Beg*  v. 
Saunders  (8  C.  &  P.  266),  in  the  year  1838,  a  married  woman,  a 
Mrs.  Cleasby,  in  Uke  manner  submitted  to  connection  with  a  man 
believing  him  to  be  her  hasband,  but  on  discovering  the 
mistake  she  ran  and  hanged  herself,  but  was  cut  down  and 
recovered.  Ghimey,  B.  directed  the  jury  that  the  evidence  did 
not  establish  a  rape,  as  she  consented,  but  that  if  they  found 
that  it  was  a  fraud  on  her,  and  that  she  did  not  consent  as  to  the 
person,  they  might  find  the  prisoner  guilty  of  an  assault,  which 
was  accordiz^ly  so  found,  the  court  {>roceeaing  on  the  enactment 
of  7  WiU.  4  &  1  Yict.  c.  86,  s.  11,  which  provides  that  on  the  trial 
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Reo.        of  any  person  for  any  felony  which  inclndes  an  assault^  the  jary 
j^^        may  acqoib  of  the  felony  and  find  the  party  gnilty  of  an  assault^ 

1        if  the  evidence  shonld  warrant  such  fiadinfjf.     I  do  not  myself 

1884.  understand  the  application  of  the  statnte.  If  the  consent  of  the  1 
JSlaT'ed  r^^™^^  prevented  the  crime  being  a  rape,  it  would  seem  that  it  J 
tiM»»an— Car-(would  also  prevent  it  being  an  assault^  which  consent  excludes^ 
nal  comection^Q  Same  poiutaroso  in  the  case  of  Reg.  v.  Clarke  (1  Dears.  0.  CT 
(^SnedTlu  ^^''^  where,  under  similar  circumstances,  the  jury  having 
fraud,  found  the  prisoner  guilty,  the  judge  reserved  the  case,  and  upon 
argument  the  judges  held  that  they  were  bound  by  the  decision 
in  £.  V.  Jackson,  and  that  they  ought  not  to  allow  the  question 
to  be  opened,  and  the  conviction  was  quashed.  Beg.  v.  Ba/rrow 
is  reported  in  1 L.  Rep.  C.  C.  B.  156.  All  the  judges,  Bovill,  C.  J., 
Ghannell,  B.,  Byles,  Blackburn,  and  Lush,  JJ.,  there  held,  under 
similar  circumstances,  that  when  the  consent  is  obtained  by  fraud, 
the  act  does  not  amount  to  rape ;  contrary,  however,  to  the  opinion 
of  Kelly,  G.B.,  before  whom  the  case  was  tried,  expressed  at  the 
trial.  The  case  of  Reg.  v.  Flattery  was  not  a  case  of  personation  of  a 
husband,  but  of  sexual  connection  by  a  medical  man,  under  pretence 
of  his  performing  a  surgical  operation  on  a  woman.  In  that  case 
the  prisoner  was  adjudged  guilty  of  rape,  it  being  clear  that  the 
woman  did  not  submit  knowingly  to  connection  but  to  a  different 
act,  Kelly,  C.B.  saying  ''the  case  is  therefore  not  within  the 
autJiority  of  those  cases  which  have  been  decided,  decisions 
which  I  regret,  that  where  a  man  by  fraud  induces  a  woman  to 
submit  to  sexual  connection  it  is  not  rape.''  Mellor,  Denman,  and 
Field,  JJ.  and  Uuddleston,  B.,  all  expressed  their  dissatisfaction 
with  the  dictum  of  Bex  v.  Jackson,  and  their  desire  that  the  case 
should  be  reconsidered.  The  last  case  on  the  subject  of  per- 
sonation appears  to  be  that  of  Reg.  v.  Toung  (14  Cox.  0.  C.  114). 
Though  the  prisoner  was  held  to  have  been  properly  convicted  in 
that  case,  it  does  not  clearly  illustrate  the  precise  point  which  is  now 
before  us,  for  on  the  facts  as  explained  by  the  judge  who  tried  the 
case  it  appeared  that  the  commencement  of  the  sexual  connection  in 
that  case,  which  was  one  of  personation,  took  place  while  the 
woman  was  asleep.  Before  ito  completion,  however,  she  awoke 
and  called  out  to  her  husband.  It  would  seem  that  the  criminal 
and  felonious  act  of  penetration  was  completed  while  the  woman 
was  asleep,  and  therefore  unconscious.  It  is  well  settled,  as  I 
have  observed,  that  connection  with  a  woman  while  unconscious 
does  constitute  rape.  The  question  arises  now  for  our  con- 
sideration, are  we  bound  to  follow  the  decisions  in  England  to 
which  I  have  referred  ?  The  series  of  cases  to  which  I  have 
drawn  attention  appear  to  be  an  echo  of  the  first  case  of  Rex  v. 
Jackson.  The  others  followed,  no  further  argument  being  treated 
as  necessary.  Nevertheless,  if  the  doctrine  thus  established  had 
been  adopted  by  the  judges  in  England  without  objection,  I  do 
not  think  that  this  court  should  establish  a  different  legal  deter- 
mination, unanimity  on  such  points  being  of  great  importance. 
In  its  inception^  however,  that  original  case  of  Uex  v.  Jackson  was 
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dissented  from  by  fonr  of  the  twelve  judges  who  heard  it^  while        Rk». 
of  the  majority  several  apparently  donbted  the  doctrine  there        ^^^ 

contended  for.     In  the  case  of  Beg.  v.  Flattery  all  the  jadges       

desired  that  this  doctrine  should  be  reconsidered.    In  Ireland^        1884. 

until  the  present  case,  no  similar  question  seems  to  have  arisen  j     M^itd 

and  it  appears  to  me,  under  all  the  circumstances,  that  it  is  com-  woman  —  Car- 

potent  for   us,   and   it  is  our  duty,  to  consider   the   doctrine  w'  emntctim 

of   those   English    decisions    upon    their  merits.      Now,    rape  o6toSS*"4 

beinff  defined   to  be   sexual  connection  wibh  a  woman  with-      fiaud. 

out  her  consent,  or  without  and  therefore  against  her  will,  it 

is  essential  to  consider  what  is  meant  and  intended  by  consent. 

Does  it  mean  an  intelligent,  positive  concurrence  of  the  will  of 

the  woman,  or  is  the  negative  absence  of  dissent  sufficient  ?    In 

these  surgical  cases  it  is  held  that  the  submission  to  an  act 

believed  to  be  a  surgical  operation  does  not  constitute  consent  to 

a  sexual  connection,  being  of  a  wholly  different  character ;  there 

is  no  con8en8U8  quoad  hoc.    In  the  case  of  personation  there  is 

no    consensus,  quoad   hanc  personam.       Can  it  be  considered 

that  there  is  a  consent  to  the  sexual  connection,  it  being  manifest 

that,  had  it  not  been  for  the  deceit  or  fraud,  the  woman  would 

not  have  submitted  to  the  act.     In  the  cases  of  idiocy,  of  stupor, 

or  of  infancy,  it  is  held  that  there  is  no  legal  consent,  from  the 

want  of  an  intelligent  and  discerning  will.     Can  a  woman,  in  the 

case  of  personation,  be  regarded  as  consenting  to  the  act  in  the 

exercise  of  an  intelligent  will  ?    Does  she  consent,  not  knowing 

the  real  nature  of  the  act  ?    As  observed  by  Mr.  Curtis,  she 

intends  to  consent  to  a  lawful  and  marital  act,  to  which  it  is  her 

duty  to  submit.     But  did  she  consent  to  an  act  of  adultery  7 

Are  not  the   acts  themselves   wholly  different  in  their  moral 

nature  7    The  act  she  permitted  cannot  properly  be  regarded  as 

the  real  act  which  took  place.     Therefore  the  connection  was 

done,  in  my  opinion,  without  her  consent,  and  the  crime  of  rape 

was  constituted.     I  therefore  am  of  opinion  that  the  conviction 

should  stand  confirmed. 

Pallas,  -CB. — ^The  real  question  for  decision  is  whether  the 
consent  found  deprives  the  act  of  the  prisoner  of  the  character 
of  rape.  It  now  arises  for  the  first  time  in  this  court,  and,  in 
strictness,  we  approach  it  unfettered  by  authority.  The  deci- 
sions of  the  Court  for  Crown  Cases  Beserved  in  England  are 
most  valuable  to  us  as  authorities.  We  pay  them  (as  we  are 
bound  to  do)  the  highest  respect,  and  give  them  the  most 
careful  consideration.  Were  they  in  reference  to  the  question 
in  controversy,  uniform  and  consistent,  we  should  be  slow  to 
depart  from  them  in  a  proceeding  like  the  present,  in  which  the 
question  is  raised  in  a  form  in  which  the  decision  will  not  be 
capable  of  being  brought  to  the  Court  of  ultimate  Appeal. 
Nevertheless,  they  do  not  bind  us  in  law,  nor  where  they  are,  as 
here,  varjring  and  inconsistent,  can  they  relieve  us.  from  the 
responsibility  of  deciding  according  to  our  own  views  of  the  law. 
All  of  the  decisions  have  been  brought  before  us  in  their 
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Reo*       chronological  drder  by  Mr.'  Danbar  Barton  ifi  the  coarse  of  his 

1^^^       lacid  and  admirable  argament,  and  no  one  who  has  carefally 

— !        considered  them  can  avoid  arriving  at  the  conclasion  that  at 

1884.       some  period  a  change  took  place  in  the  application  of  the  legal 

Marritd     P^nciples  npon  which  they  were  based.    I  think  that  the  change 

uwjmzn  —  Car-  IS  to  be  dated  from  Reg.  v.  Gamplin  (I  Den.  G.  C.  89)  decided  in 

nal  connection  1846.     That  was  a  case  reserved  npon  a  conviction  for  rape^  the 

oUtaineT^  aot  charged  having  been  committed  upon  a  girl  thirteen  years  of 

fraud,       age  while  she  was  insensible  from  liqaor  given  to  her  by  the 

prisoner^  for  the  purpose^  not  of  causing  insensibility^  bat  of 

exciting  her.     It  was  heard  before  thirteen  jadges^  ten  of  whom 

were  for  aiBrming^  and    three    for    reversing  the  conviction. 

Reasons  were  not  given  for  the  judgment;  but  Patterson^  J.^ 

when  subsequently  pronouncing  sentence^  stated  that  the  great 

majority  of  the  judges  were  of  opinion  that  the  evidence  that  the 

act  was  without  the  consent  and  against  the  will  of  the  prose- 

cutrix  was  sufficient.     Parke,   B.   evidently  thought  that  this 

statement  of  the  ratio  decidendi  was  incorrect.     He  accordingly 

appears  to  have  handed  the  reporter,  Mr.  Denison,  a  note  of  the 

real  reasons  for. the  opinion  of  the  judges.     This^^note  is  printed 

in  the  addenda  to  the  first  volume  of  Denison's  Reports  (app.  xvii.), 

and  part  of  it  is  in  these  words  :  '^  and  Tindal,  C.J.  and  Parke,  B. 

remarked  that  in  a  Statute  of  Westminster  2,  c.  34,  the  offence 

of  rape  is  described  to  bo  ravishing  a  woman  '  where  she  did  not 

consent/  and  not  'ravishing  against  her  wiU.^^'     This  statute 

was  not  expressly  made  the  ratio  decidendi  there,  but  the  above 

description  of  the  crime  was  adopted  by  Piatt,  B.,  in  Beg,  v.  Byan 

(2  Cox  C.  C.  115),  was  relied  upon  by  counsel  for  the  Crown  in 

the  case  in  which  the  question  next  arose — Reg.  v.  R.  Fletcher  (Bell 

C.  C.  63),  and  being  made  the  ratio  decidendi  there,  received  the 

authority  and  sanction  of  the  Court  for  Crown  Cases  Reserved. 

~]o  prevent  misconception,  however,  I  desire  to  say  that,  in  my 

opinion,  the  case  is  nowise  decided  that  rape  was  not  the ''  forcible 

violation  of  a  woman  against  her  wilV^  or  that  the  old  allegation 

in  indictments,  ^^  contra  voluntaiem  stuim/*  was  inaccurate.     It 

decides  no  more  than  that  absence  of   consent  amounts,  in 


relatipn  to   sn^h   an   act,  to  dissent.     The  description  of  the 
offence    in    the    Statute    of    Westminster    is    objected  to    by 


Stephexu^-JrHln  his  Digest  of  Criminal  Law,  p.  171,  as  a 
definition  which  itself  contained  the  word  to  be  defined,  and 
he  adds  that  were  it  not  for  ^^rf\  ^9)^?^g  Oc>r""^^^^-^^y  upon 
the  statute  he  should  have  thou]ght  the  words  applied  rather 
to  abduction  than  to  rape.  The  latter  view  is,  in  my  opinion, 
unsustainable;  and,  as  I  consider  it  the  turning-point  of  this 
case,  I  may  be  excused  for  saying  a  word  in  reference  to  it.  So 
far  back  as  the  reign  of  Edward  lY.  a  case  will  be  found  in  the 
Year-books  (9  Edw.  4,  p.  26,  No.  35),  of  an  indictment  in  which 
the  charge  was  made  in  the  words,  ^^felonice  cepit  ei  earn  •  .  . 
camaliter  cognovit  contra  voluntatem  aiMm/'  omitting  ''  rapuit,'^ 
and  it  was  held  bad  by  reason  of  this  omission^  and  the  reason 
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given  is  that  at  common  law  rape  was  not  felony^  and  being  made        B^o* 
felony  by  statate,  the  indictment  onght  to  say^  according  to  the        j^ 

statute^   "quod  ipsam  rapuiV      This  is  a  distinct  authority       . 

affainst  the  view  of  Stephen^  J.  that  abdnction  only^  and  not  lB8i. 
^at  we  mean  by  rape^  was  within  the  statute.  As  to  the  Married 
definition  itself^  I  do  not  doubt  that  the  words  contained  ia  tpoman-^  Oir^ 
indictments  have  always  been  "contra  voluntatem  suam/*  not  ««/^^iwc/toii 
"  without  her  consent/'  but  "  against  her  will/'  but  both  expres-  oi^iau^b^ 
sions  were  used  in  the  same  sense^  i.e,  that  of  '^  without  her  fimd, 
will/'  There  is  authority  for  this  so  long  ago  as  Bracton^  who 
wrote  long  before  the  statute.  In  speaking  of  the  various  grounds 
of  exception  to  which  the  accused  can  resort  against  an  appeal  of 
rape  he  treats  the  proper  traverse  of  "  contra  volimtatem  suam  " 
as  *'  with  her  consent/'  "  de  voluntate  sua  "  not  "  without  her 
dissent."  His  statement^  couched  in  the  barbarous  Latin  of 
the  time,  is :  "  Item  exdpere  poterit  quod  earn  habuit  et 
iecorrwpit  de  voltmtate,  et  non  contra  voturUaiem^*  (Brae.  De 
Cor.  148  a).  Fletcher* s  ease  was  decided  in  1859^  and  I  am  not 
aware  of  any  subsequent  case  which  throws  doubt  on  its 
authority.  The  principle  of  it  has  been  repeatedly  acted  on 
in  the  Court  for  Crown  Cases  Reserved ;  and  is  recognised  even 
in  Beg.  v.  Barrow  (L.  Bep.  1  C.  C.  B.  156).  For  myself^  I  am 
thoroughly  satisfied  that  it  was  rightly  decided.  It  is  now 
necessary  to  glance  back  at  some  of  the  previous  cases.  In 
BexY.  Jachson,  (Buss  &  By.  487)^  eight  judges^  as  against  foar, 
held  that  the  connection  with  a  married  woman,  by  a  person  who 
induced  her  to  suppose  he  was  her  husband,  did  not  amount  to 
rape.  But  in  the  subsequent  cases  o(  Reg.  v.  Saunders  (8  C.  &  P^ 
265),  and  Beg.  v.  WiUiams  (8  C.  &.  P.  286),  whilst  Jackson's  case 
was  followed,  it  was  held  that  the  act,  wluch  did  not  amount  to 
rape,  was  sufficient  to  constitute  an  assault.  In  the  first  of  these, 
oases  Gumey,  B.  thus  states  his  view  of  the  ratio  deddemdi  in 
Bex  V.  Jackson  (Buss.  &  By.  487) :  "  The  evidence  does  not 
establish  the  charge  contained  in  this  indictment — <.«.,  rape — ^as 
the  crime  was  not  committed  against  the  will  of  the  prosecutrix, 
as  she  consented,  believing  it  to  be  her  husband;  but  if  you 
think  that  was  the  case,  and  that  it  was  a  fraud  upon  her,  and 
that  there  was  no  consent  as  to  this  person,  you  must  find  the 
prisoner  guilty  of  assault."  In  my  view,  the  only  way  of 
reconciling  these  three  cases  is,  that  in  all  of  them  the  law  was 
supposed  to  be  that,  to  constitute  rape,  the  prosecutrix  should 
ViAVA  fligff»^|atftd  ffft"'  ^^  ^^^i  A^d  that  it  was  held  that,  although 
there  was  not  that  dissent  (and  thus  the  crime  could  not  be  the 
capital  one),  there  could  be  and  was  an  absence  of  the  consent 
necessary  to  prevent  the  act  being  an  assault.  Thus,  in  the  non- 
capital cases  the  common-sense  doctrine  was  established,  and 
continues  to  this  day  to  prevail,  that  the  consent  which  prevents 
the  act  being  an  assault  is  conoent  to  the  unlawful  and  adalterous 
act  of  the  prisoner,  not  consent  to  the  lawful  act  of  the  husband. 
The  principal  question  in  tJie  present  cwse  is  whether  this  doctrine 
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^■0-       is  applicable  to  rape.    It  has  been  said  by  Mr.  Barton  that  a 
j^        consent  sufficient  to  deprive  an  act  of  the  character  of  assault  is 
— 1       essentially  different  from  consent  to  carnal  connection.      This  is 
1884.        of  course   true;  and  the   distinction  would  render  intelligible 
Married    ^^^^^^ions  that  something  which  amounted  to   consent    to  an 
woman  —  CVir-  assault  was  not  consent  to  carnal  connection.    The  distinction 
nalwrmection  does  not,  however,  advance  a  step  towards  the  converse  proposi- 
obtainedTiv  ^^^°>  ^^^  there  may  be  a  consent  to  carnal  connection  (which 
fraud.       involves  physical  contact)  consistently  with  an  absence  of  consent 
to  such  physical  contact ;  and  this  is  the  proposition  which  would 
be  established  by  these  three  cases  if  they  cannot  be  explained  in 
t^e  mode  I  have  suggested.     It  seems  to  me  that  logically  it  is 
le  inevitable  result  of  Fletcher^a  case,  that  the  consent  which 
must  be  absent  to  constitute  rape  is  the  same  consent  the  absence 
of  which  involves  the  minor  offence  of  assault,  and  that  if  there  were^ 
as  there  unquestionably  was  in  Satmders'  and  WUUame*  cases,  acts 
which  involved  assaults  the  crime  committed  in  each  case  was  rape, 
lese  cases  were  followed  by  Beg.  v.  Oase  (1  Den.  C.  G.  580)| 
the  first  of  this  class  which  came  before  the  Court  for  Grown 
Cases  Reserved,  after  its  formal  constitution  by  statute.    There 
the  connection  took  place  under  the  pretence  of  medical  treat- 
ment.    There  the  indictment  was  for  assault,  and  the  Becorder 
told  the  jury  that  if  they  were  satisfied  that  the  girl  was  ignorant 
of  the  nature  of  the  act,  and  made  no  resistance,  solely  from  the 
bond  fide  belief  that  the   defendant  was,  as  he  represented, 
treating  her  medically,  they  should  find  him  guilty.    The  only 
question  which  appears  to  have  been  raised  was  whether  the 
&ct  of  her  not  having  resisted  amounted  to  consent.      The 
decision  of  Wilde,   C.J.  is  put  on  a  rational  ground.    ''  She 
consented  to  one  thing ;  he  did  another  thing,  materidly  diffe- 
rent.'^   Then  he  adds  these  words,  which  would  tend  to  show 
that  he  had  in  his  mind  the  effect  on  Bex  v.  Jackson  (Buss.  &  By. 
487)  of  the  reasons  of  the  judges  in  Beg.  v.  Oamplin   (1  Den. 
C.  G.  89) :  ''  The  cases  which  have  been  referred  to  show  that 
where  the  consent  is  caused  by  fraud  the  act  is  at  least  an  assault, 
and  perhaps  amounts   to   rape.''      Alderson,  B.  says:    ^'The 
objection  that  it    amounted  to  rape  was    not    taken;"    and 
Piatt,   B.   added,    ''She  consents  to  one  thing  and  he  does 
another."     It  is  interesting  to  observe,  in  the  judgments  of 
Wilde,  G.J.  and  Alderson,  B.,  delivered  ten  years  before  Fletcher^s 
case,  the  first  indications  of  a  doubt  whether  the  doctrine  as  to 
the  nature  of  consent  which  obtained  in  oases  of  assault  should 
not  be  extended  to  those  of  rape.     During  the  thirty  years  which 
have  since  elapsed,  the  true  nature  of  consent  has  been  discussed 
in  numerous  cases,  and  in  ever-varjring  forms ;  and  the  distinction 
between  it  and  mere  submission  is  now  established,  far  beyond 
cavil.     Before,  however,  referring  to  the  only  cases  on  the 
subject  which  I  shall  mention,  it  will  be  convenient  to  call 
attention  to  the  cases  in  which  Bex  v.  Jackson  (Buss.  &  By.  487) 
has  bean  re-affirmed  in  the  Court  for  Crown  Casea  Beserved. 
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They  are  Beg.  v.  Clarke  (1  Dears.  C.  0.  897)^  decided  prior  to^  and        Kbo. 
Beg.  Y.  Barrow  (L.  Rep.  1  0.  0.  R.  156)  subsequently  to,  Fletcher^ 8        ^• 

case.  In  Clarke's  case  the  very  pointto  be  now  determined  was  put  in        

by  Mr.  Hall  for  the  Grown.  "  I  contend/'  he  says, ''  that  the  consent       1884. 
of  the  prosecutrix  was  not  to  the  connection  with  the  prisoner,  but      Ma^td 
to  a  connection  with  her  husband.    She  submitted  to  what  she  sup-  ioo^hoa-.  ex- 
posed to  be  the  exercise  of  a  legal  right.''  He,  however,  omitted  to  no/  conntction 
suggest  any  reason  for  reconsidering  Bex  v.  Jackson  (Russ.  &  Ry.   ^^^^l 
487)  other  than  that  although  it  had  been  followed  in  subsequent      /^ud.  ^ 
cases,  '^  the  matter,  he  apprehended,  was  still  open  for  argument." 
He  did  not  cite  tiie  definition  of  the  offence  in  Stat.  West.  2, 
c.   34,  or  the  observations  of  Parke,  B.,  on  Beg.  v.   Camplin 
(1  Den.  C.  G.  89) ;  nor  did  he  advert  to  the  possibility  of  Bex  v. 
Jackson  (Russ.  &  Ry.  487)  having  been  decided  on  the  absencel 
of  dissent,  as  distinguished  from  the  presence  of  consent,  or  the  I 
several  judicial  opinions  which  showea  that  such  a  ratio  deddendi] 
could  no  longer  have  been  maintained.     The  argument  faQed  to 
induce  the  court'  to  reconsider  the  question,  and  the  judgment, 
which  was  pronounced  by  Jervis,  G.  J.,  was  :  "  We  cannot  permit 
the  question  to  be  opened  now,  but  are  bound  by  Bex  v.  Jackson 
(Russ.  &  Ry.  487).    Beg.  v.  Barrow  (L.  Rep.  1  G.  G.  R.  156)  was 
decided  nine  years  after  B.Fleichef^s  case  (8  CoxG.  G.  181)  on  a  case 
reserved  by  Kelly,  G.B.,  which  referred  to  the  judgment  of  Lord 
Campbell  in  the  latter  case,  and  stated  that  he  thought  the  case 
''was  made  out  as   •    •    •  .  the  act   itself,  coupled  with  the 
pushing  aside  of  a  baby  the  prosecutrix  had  in  her  arms,  amounted 
to  force,  and  there  was  certainly  no  consent  before,  and  the 
reverse  immediate  afterwards."    The  case  was  heard  by  five 
judges,  of  whom  Efelly,  G.B.  was  not  one.    No  counsel  appeared 
for  either  the  Grown  or  the  prisoner,  and  the  case  is  disposed  of 
in  the  following  words  by  Bovill,  G.  J.,  who  delivered  the  judg« 
ment  of  the  court :  "  It  does  not  appear  that  the  woman  •  •  •  • 
was  asleep  or  unconscious  at  the  time  when  the  act  of  connection 

commenced It  must  be  taken,  therefore,  that  the  act 

was  done  with  the  consent  of  the  prosecutrix,  though  that 
consent  was  obtained  by  fraud.  It  falls,  therefore,  within  the 
class  of  cases  which  decide  that  where  consent  is  obtained  by 
fraud,  the  act  does  not  amount  to  rape."  The  judgment,  by 
excluding  the  applicability  to  cases  where  the  prosecutrix  was 
asleep  or  unconscious,  adopts  the  judgment  in  Fletcher's  case. 
but  it  seems  to  have  there  escaped  attention  that  one  of  thel 
effects  of  that  judgment  was  to  abolish  the  old  distinction  between  / 
such  absence  of  consent  as  must  exist  in  rape,  and  that  whichi 
will  constitute  an  assault.  This  would  have  made  not  only  the 
circuit  decisions  of  Beg.  v.  Saunders  (8  G.  &  P.  265)  and  Beg.  v. 
WilUams  (8  G.  &  P.  286),  but  the  ruling  of  that  court  itself  in 
Beg.  V.  Case  (1  Den.  G.  G.  580),  authorities  for  the  prosecution, 
and  would  have  called  for  a  determination  of  the  distinction  there 
taken  by  Wilde,  G.J.  and  Piatt,  B.  between  the  act  consented 
to  and  the  act  committed.    Thus  the  cardinal  point  in  the  case. 
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die  point  apon  wbidi  alone  it  must  liaTO  been  ocMicladed  by  the 
D^       JQ^ffB  at  the  trial,  ^' there  was  certainly  no  consent/'  was  wholly 

lost  sight  of  in  the  dedsion.    I  fear  cases  are  too  often  decided 

IBSi*  as  they  are  anzned,  and  where  feebly  argaed^  as  was  Beg.  ▼.  Clarke 
iimied  ^  I^^ars.  C.  U.  397),  or  not  argned  at  all,  as  was  Beg.  ▼.  Barrow 
woman--'  Car-  (L.  Bep.  1  C.  C.  B.  156),  are  decided  without  much  consideration. 
wal  etrnmeetUm  Of  the  many  cases  in  which  the  nature  of  the  consent  is  con- 
Z^l^t^  sidered  I  shall  refer  to  but  two— Bey.  v.  Locke  (L.  Bep.  2  0.  C.  B. 
fraud.  ^  10),  and  Reg.  y.  FlaUery  (2  Q.  B.  D.  410).  The  indictment  in 
Beg.  ▼.  Lock  (L.  Bep.  2  G.  C.  B.  10)  was  for  an  indecent  assanlt 
upon  boys.  The  judge  left  it  to  the  jury  to  consider  whether 
the  boys  merely  submitted  to  the  acts  in  ignorance,  or  if  they 
exercised  a  positive  will,  and  consented  to  what  the  defendant 
did,  telling  tnem  in  the  former  case  to  convict,  and  in  the  latter 
to  acquit.  The  question  reserved  was,  whether  the  characteristic 
of  an  assault,  that  it  must  be  against  the  will  of  the  patient, 
existed  in  the  case  of  submission  to  the  act,  through  ignorance  of 
its  nature,  and  when  there  is  no  positive  exercise  of  the  will  in 
the  way  of  dissent,  or  whether  the  active  exercise  of  an  actually 
dissentin^will  is  necessary  to  be  proved  to  constitute  an  assault. 
EeUy,  C.B.,  evidently  having  in  his  mind  the  result  of  his 
reservation  in  Beg.  v.  Barrow  (L.  Bep.  1  G.  G.  B.  156),  distin- 
g^hes  the  case  from  one  of  rape.  '^  Though  I  do  not  say  that 
connection  with  a  woman  in  such  a  case  would  be  rape,  it  would 
be  an  assault.  It  involved  actual,  physical  contact.  It  may, 
therefore,  be  an  assanlt,  and  though  there  was  submission  on  the 
part  of  the  children,  I  do  not  think  there  was  any  consent,  for 
they  were  incapable  of  exercising  their  will  one  way  or  another  •'' 
Martin,  B.  saw  no  evidence  of  consent.  €h*ove,  J.  said :  '^  I  do 
not  think  an  actually  dissenting  will  is  necessary.  The  question 
is  between  the  positive  and  the  negative,  and  I  think  the  mere 
negation  of  assent  is  sufficient.^'  Notwithstanding  the  observa- 
tions of  Kelly,  C.B.,  it  appears  to  me  that,  once  it  is  established 
that  the  element  in  rape  is  the  absence  of  consent,  and  not  the 
existence  of  dissent,  the  principle  of  this  decision  would  extend 
as  well  to  an  indictment  for  rape  as  to  one  for  assault.  This  was 
the  question  which  arose  in  the  next  case — Beg.  v.  FlaUery  (2 
Q.  B.  D.  410).  There  the  act  was  committed  under  the  pretence  of 
performing  a  medical  operation,  but  the  indictment  was  not  for 
assault,  as  in  Beg.  v.  Uase  (1  Den,  G.  G.  580),  decided  before 
Fletcher^ 8  case,  but  for  rape.  In  that  case  the  prosecutrix  made 
but  feeble  resistance  to  the  act,  believing,  as  she  swore,  that  the 
prisoner  was  merely  treating  her  medically  and  performing  a 
surgical  operation,  and  submitting  to  his  treatment  solely  because 
she  so  believed,  such  belief  having  been  wilfully  and  fraudulentlv 
induced  by  the  prisoner.  The  case  stated  that  unless  such 
submission  amounted  in  law  to  consent,  there  was  no  consent  to 
the  prisoner  having  connection  with  the  prosecutrix;  and  the 
question  reserved  was,  whether,  under  those  circumstances,  the 
conviction  was  warranted.     Tbe  court   were   unanimously  of 
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opinion  that  it  was;  and  it  will  be  found  that  the  distinction 
between  the  act  consented  to^  and  the  act  actually  committed, 
which  was  relied  on  by  three  of  the  judges  in  Reg,  v.  Oase  (I  Den. 
C.  C.  580),  is  pointedly  made  the  ground  of  their  decisions  by  18S4. 
four  out  of  the  five  judges  who  constituted  the  court.  Kelly,  Married 
C.B.  says :  ''  She  submitted  to  a  surgical  operation  and  nothing  womaa  —  Cw 
else/'  Mellor,  J. :  ''  It  is  said  that  submission  is  equivalent  to  ««'  connection 
consent,  and  tluit  here  there  was  submission — but  submission  to  J^Jl^j^l 
what?  Not  to  carnal  connection/'  Field,  J.:  "The  question  fiaud. 
is  one  of  consent  or  not  consent,  but  the  consent  must  be  to 
sexual  connection/'  Huddleston,  B. :  ''  The  question  is  whether 
the  prosecutrix  consented  that  the  prisoner  should  have  con- 
nection with  her/'  Three  of  the  judges — Mellor  and  Field,  JJ. 
and  Huddleston,  B. — state  that  they  should  like  to  have  the  point 
decided  in  Barrow* a  case  reconsidered,  and  Field,  J.  says  he  should 
hesitate  to  apply  that  case.  These  are  the  only  cases  which  I 
think  it  necessary  to  refer  to.  Each  one  of  them,  except  Reg,  v. 
Clarice  (1  Dears.  0.  0.  397;  24  L.  J.  N.  S.  25,  M.  C.)  and  Reg.  v. 
Barrow  (L.  Rep.  1  C.  G.  B.  156),  advanced  a  step  towards  a 
more  reasonable  and  philosophical  consideration  of  the  nature  of 
consent  as  an  answer  to  a  charge  of  rape.  The  principles  estab- 
lished by  Reg.  v.  Oase  (1  Den.  0.  C.  580)  and  Reg.  v.  U.  Fletcher 
(Belie.  C.  63),  taken  together,  removed  the  basis  on  which  alone 
R.  V.  Jackson  (Russ.  and  Ry.  487)  rested,  and  if  these  principles 
be  acted  upon  they  overrule  that  case  and  Reg.  v.  Clarice.  Reg.  v. 
Barrow  was  inconsistent  with  the  law  as  established  by  Reg.  v. 
Case  and  Reg.  v.  Fletcher,  and  if  it  stands  its  effect  must  be  one 
which  was  never  intended  to  overrule  either  of  these  cases.  But 
if  it  had  that  effect,  it,  in  its  turn,  was  overruled  by  the  subse- 
quent decisions  of  Reg.  v.  Flattery  (2  Q.  B.  Div.  410)  and  Reg. 
V.  Young  (14  Cox  C.  0. 114) — the  former  of  which  can  stand  only 
upon  the  principles  of  both  Reg.  v.  Fletcher  and  Reg.  v.  Case ; 
and  the  latter  of  which  rests  on  Reg.  v.  Fletcher.  We  have  thus, 
on  the  one  hand,  Reg.  v.  Case,  Reg.  v.  Fletcher,  Reg.  v.  Flattery^ 
and  Reg.  v.  Young  —  cases  at  this  moment  recognised  in  all 
courts  as  subsisting  law;  and,  on  the  other,  Jackson^ s  case, 
followed  without  argument  or  reasoning  in  Clarice's  case  and 
Barrow's  case.  This  at  least  enables  me  to  consider  the  question 
as  one  of  pure  law,  unfettered  by  authority.  Let  me  so  con- 
sider it.  Consent  is  Jhe.act  oLman,  in  his  character  of  a  rational 
and  intelligent  being,  not  in  that  of  an  animal.  It  must  proceed 
from  the  will,  not  when  such  will  is  acting  without  the  control 
of  reason,  as  in  idiocy  or  drunkenness,  but  from  the  will 
sufficiently  enlightened  by  the  intellect  to  make  such  consent  the 
act  of  a  reasoning  being.  That  this  is  so  is  but  an  instance  of  the 
application  of  a  principle  of  widespread  application,  which  in  ! 
criminal  law  appears  under  the  maxim  Acttis  non  facit  reum  nisi  j 
mens,  sit  rea,  which  determines  the  nature  of  the  act  of  execution  j 
of  all  legal  instruments,  of  which  it  is  of  the  essence  that  it  bv/ 
accompanied  by  the  intellect,  and  which  applies  in  the  innumerablo 
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£^3arliest  time  in  the  longoa^e  of  the  indictment^  which  I  look        lUo. 

Mf  upon  as  the  highest  exposition  of  the  law  which  we  can  have.  ''- 

Jt  has  been  contended  that  the  true  definition  is  "  withoat  her  ""• 

[^5  X   ^consent,''  instead  of  '^  against  her  will."     I  see  no  reason  for        1884. 
'  1^    Tmaking  any  such  change  in  the  definition.     The  act  cannot  be       ., — :. 

■  ^  ^  *" found  to  be  done  against  her  will  if  there  was  consent  express  woman^-^ttr* 
.  ^.  ^Zor  implied^  so  that  it  is  really  a  distinction  without  a  difference,  wil  connection 
j^  .      "^and  all  that  has  been  said  about  the  Statute  of  Westminster  2     r^^'^^j 

.^  _^  *  appears  to  me  to  be  immaterial.     The  question  is,  what  must  be      ^ fraud,  ^ 

*  J*^  '  the  nature  of  the  consent?  In  my  opinion,  it  must  be  consent 
'  ^^  ^-7  to 'the  pnsbner  'having  connection  with  her,  and,  if  either  of 
^^^^  these  elements  be  wanting,  it  is  no  consent.    Thus,  in  Flattery's 

■  "^^  ^^  case — where  she  consented  to  the  performance  of  a  surgical 

*  '  '^   operation,  and,  under  pretence  of  performing  it,  the  prisoner  had 

■  ^  ^-^  connection  with  her — it  was  held  clearly  that,  as  she  never 
f  E=i'   consented  to  the  sexual  connection,  the  case  was  one  of  rape ; 

*  -  ^^  so,  if  she  consents  to  her  husband  having  connection  with  her, 
s^  '  '    and  the  act  is  done,  not  by  her  husband,  but  by  another  mam 

-  -^'    personating  the  husband,  there  is  no  consent  to  the  prisoner] 

ic  i^    having    connection  with    her,   and  it  is  rape.      The  genera] 

:  '^ '     prinGip^ftfi  ftf  tfh^  ^^"^  as  to  consent   apply  to   this   case.      T< 

constitute  consent  there  must  be  the  free  exercise  of  the  will  of  a 

conscious  agent ;   and  therefore,  if  the  connection  be  with  a1 

idiot  incapable  of  giving  consent,  or  with  a  woman  in  a  state  of 

unconsciousness,  it  is  rape;  in  like  manner  if  the  consent  be 

extorted  by  duress  or  threats    of  violence  it  is  no  consent. 

These  are  the  true  principles  of  law  with  govern  this  case,  and 

^  ^  ^       which  I  have  always  heard  laid  down  by  the  judges  in  Ireland ; 

p  ;2i       and  the  cases  which  contravene  this  principle  I  should  not  be 

2  j  disposed  to  follow,  and  they  have  never  been  followed  in  this 

,^        country.     Mr.  Barton  has,  with  great  accuracy,  referred  us  to  the 

^^       line  of  cases  in  England,  beginning  with  the  case  of  JS.  v. 

Jackson  (Russ.  &  By.  487)  and  culminating  in  Seg.  v.  Barrow 

(L.  Bep.  1  C.  G.  B.  156),  and  if  the  latter  case  be  good  law 

it   rules   the    present    case  in    favour  of   the    prisoner.       My 

opinion  is,  that  it  should  not  be  followed,   but  should  now  be 

distinctly  overruled,  having  been  long  since  undermined  by  all 

sound   judicial    opinion.      I   do  not   comment    on    the    cases 

^;         intervening  between  Bex  v.  Jackson  and  Beg,  v.  Barrow,  This  has 

_^         been  done  by  the  Chief  Baron.     I  will  only  say  that  some  of 

^  ^         them  are  not  only  revolting  to  common  sense,  but  discreditable 

^  to  any  system  of  jurisprudence,  notably  those  which  speak  of 

material  consent  and  animal  instincts.     There  can  be  no  such 

^  thing  as  materi^cgnsent  in  the  case  of  a  rational  being,  it  must 

be  mental  consent  or  nothing.      The  case  of  Beg.  v.  Barrow  is, 

in  its  facts,  identical  with  the  case  before  us.      It  was  tried 

^  before  Kelly,  O.B.,  a  great  Crown  lawyer,  and  he  approved  of 

"^  the  conviction,  but  reserved  the  point.     In  the  Court  of  Crown 

*  Cases  Beserved  there  was  no  appearance  either  for  the  prose- 
^*  cution  or  the  prisoner,  so  that  the  court  had  no  assistance.  The 
^'  Q  Q  2 
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Rio.       cases  in  which  intention  goyems.    I  feel  that  I  owe  an  apology 
^'  to  my  hearers  in  insisting  npon  so  elementary  a  proposition^  bat 

nothing  is  in  my  opinion  too  elementary  to  encounter  a  doctrine 

1684.       so  abhorrent  to  onr  best  feelings^  and  so  discreditable  to  any 
Married     j°™pi^^^^^  1^  which  it  may  succeed  in  obtaining  a  place,  as 
man-^CarM^^^^  which,  more  than  once,  was  laid  down  in  England,  that  a 
jtal  connectuA  consent  prodncod  in  an  idiot  by  mere  animal  instinct  is  sufficient 
obii^judM  ^  deprive  an  act  of  the  character  of  rape.    I  think  it  follows 
fraud.       that  (excluding  cases  in  which  the  doctrine  of  estoppel  applies) 
an  act  done  under  the  b(md  fide  belief  thatjt  is  another  act 
different  in  ^ts  essence  is  not  in  las  the  acfoT^e  party.     That  is 
/the  present  case — a  case  which  it  is  hardly  necessary  to  point  out 
is  not  that  of  consent  in  fact  sought  to  be  avoided  for  fraud,  but 
one  in  which  that  which  took  place  never  amounted  to  consent. 
The  person  by  whom  the  act  was  to  be  performed  was  part  of  its 
^  essence.    The  consent  of  the  intellect,  the  only  consent  known  to 
1  the  law,  was  to  the  act  of  the  husband  only,  and  of  this  the 
]  prisoner  was  aware.    As  well  put  by  Mr.  Curtis,  what  the  woman 
'  consented  to  was  not  adultery,  but  marital  intercourse.     The  act 
consented  to  was  not  a  crime  in  law ;  it  would  not  subject  her  to 
a  divorce.     Wl^re  adultery  criminally  punishable  by  our  law  she 
would  not  be  guilty.    Compare  the  case  now  with  Beg.  v.  Flattery 
(2  Q.  B.  Div.  410),  a  decision  subsequent  to  any  of  those  relied 
on  for  the  prisoner.  In  it  the  act  to  which  the  consent  was  given, 
one  of  medical  treatment,  was  different  in  nature  from  the  act 
committed,  and  on  this  difference  in  nature  the  case  turned. 
Viewing  man  as  an  animal,  it  might  be  said  that  the  act  here 
consented  to  and  the  act  committed  were  of  the  same  nature. 
Thus,  the  case  might  be  distinguished  from  Beg.  v.  Flattery,  and 
the  animal  instinct  of  the  idiot  held  to  be  consent.    But  if  I  be 
right  in  holding  that,  in  determining  the  legal  relations  of  man 
to  man,  we  regard  him  not  as  the  animal  but  as  the  rational 
beingy  and  if  in  administering  the  common  law  of  this  country^ 
we  are,  as  I  beUeve  us  to  be,  at  liberty  to  remember  that  it  is  the 
law  of  a  Christian  country,  the  growtn  of  centuries  of  Christian 
wisdom— a  law  which,  on  the  one  hand,  constituted  the  crime  of 
rape  as  the  protection  of  virtue,  and  on  the  other  hand  gave  effect 
to  the  divine  institution  of  marriage,  by  subjecting  the  wife  to 
'     '  I       the  will  of  the  husband— I  cannot  entertain  any  doubt  that  the 
violation  by  a  stranger  of  the  person  of  a  married  woman  is,  in 
\  the  view  of  that  law,  as  it  is  in  morality,  an  act  different  in  nature 

from  fche  lawful  act  of  the  husband.  If  this  be  so.  Beg.  v.  Flattery 
(2  Q.  B.  Div.  410)  rules  this  case.  For  these  reasons  I  am  of 
opinion  that  the  conviction  should  stand. 

Lawson,  J.— -The  •  question  reserved  for  us  in  this  case  is 
whether,  upon  the  evidence,  the  prisoner  was  entitled  to  have 
an  acquittal  directed,  and  in  my  opinion  he  was  not.  I  have 
always  understood  that  the  offence  of  rape  consisted  in  "  having 
carnal  knowledge  of  a  woman  against  her  will.^'  I  see  no  reason 
for  departing  from   that   definition,  which   is  found  from   the 
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earliest  time  in  the  langaaffe  of  the  indictment^  which  I  look        lUa. 
npon  as  the  highest  exposition  of  the  law  which  we  can  have.  "* 

It  has  been  contended  that  the  tjrue  definition  is  ^'  withoat  her  "• 

consent/^  instead  of  '^against  her  will."     I  see  no  reason  for        1884. 
making  any  such  change  in  the  definition.     The  act  cannot  be       . , — :  . 
found  to  be  done  against  her  will  if  there  was  consent  express  womtn^C<tr» 
.  or  implied^  so  that  it  is  really  a  distinction  without  a  difference^  n»i  connection 
and  aU  that  has  been  said  about  the  Statute  of  Westminster  2     T^^'T"/ 
appears  to  me  to  be  immaterial.     The  question  is,  what  must  be      /rW. 
the  nature  of  theoonsentf    In  my  opinion,  it  must  be  consent 
to  the  pnsbner  "^ving  connection  with  her,  and,  if  either  of 
these  elements  be  wanting,  it  is  no  consent.    Thus,  in  Flattery's 
case — where  she  consented  to  the  performance  of  a  surgical 
operation,  and,  under  pretence  of  performing  it^  the  prisoner  had 
connection  with  her — it  was  held  clearly  that,  as  she  never 
consented  to  the  sexual  connection,  the  case  was  one  of  rape ; 
so,  if  she  consents  to  her  husband  having  connection  with  her, 
and  the  act  is  done,  not  by  her  husband,  but  by  another  mam 
personating  the  husband,  there  is  no  consent  to  the  prisoner] 
having    connection  with    her,   and  it  is  rape.      The  genera] 
principlftq  pf  tfh^  ^^W  as  to  consent    apply  to   this    case.      T< 
constitute  consent  there  must  be  the  free  exercise  of  the  will  of  a 
conscious  agent ;   and  therefore,  if  the  connection  be  with  a1 
idiot  incapable  of  giving  consent,  or  with  a  woman  in  a  state  of 
unconsciousness,  it  is  rape;  in  like  manner  if  the  consent  be 
extorted  by  duress  or  threats    of  violence  it  is  no  consent. 
These  are  the  true  principles  of  law  with  govern  this  case,  and 
which  I  have  always  heard  laid  down  by  the  judges  in  Ireland ; 
and  the  cases  which  contravene  this  principle  I  should  not  be 
disposed  to  follow,  and  they  have  never  been  followed  in  this 
country.    Mr.  Barton  has,  with  great  accuracy,  referred  ns  to  the 
line   of  cases  in  England,  beginning  with  the  case   of  JB.  v. 
Jackson  (Russ.  &  By.  487)  and  culminating  in  Reg.  v.  Barrow 
(L.  Bep.  1  0.  G.  B.  156),  and  if  the  latter  case  be  good  law 
it  rules   the    present    case  in    favour  of   the    prisoner.       My 
opinion  is,  that  it  should  not  be  followed,   but  should  now  be 
distinctly  overruled,  having  been  long  since  undermined  by  all 
sound   judicial    opinion.      I   do  not   comment    on    the    cases 
intervening  between  Rex  v.  Jackson  and  Reg,  v.  Barrow.  This  has 
been  done  by  the  Chief  Baron.     I  will  only  say  that  some  of 
them  are  not  only  revolting  to  common  sense,  but  discreditable 
to  any  system  of  j u^ispr uoence,  notably  those  which  speak  of 
material  consent  and  animal  instincts.     There  can  be  no  such 
thing  as  material  j^onsent  in  the  case  of  a  rational  being,  it  must 
be  mental  consent  or  nothing.      The  case  of  Reg.  v.  Barrow  is, 
in  its  facts,  identical  with  the  case  before  us.      It  was  tried 
before  Kelly,  C.B.,  a  great  Crown  lawyer,  and  he  approved  of 
the  conviction,  but  reserved  the  point.     In  the  Court  of  Crown 
Cases  Beserved  there  was  no  appearance  either  for  the  prose- 
cution or  the  prisoner,  so  that  the  court  had  no  assistance.     The 
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Rko.       judgment  given  by  Bovillj  O.J.  is  a  very  perfunctory  one,  and 
j^        does  not  carry  much   weight.      It   is  based    upon    a    vague 

impression  of  what  former  cases  had  decided,  and  professes  to 

1884.       follow  them.     In  the  next  case.  Beg.  v.  Flattery  (2  Q.  B.  Div. 

jl^~T^     410),  there  is  a  chorus  of  disapproval  of  Beg,  v.  Barrow  from  all 

joomon— Car- the  judges;  but  it  was  not  necessary  to  overrule  it.     In  the 

nal  amnectim  next  case.  Beg,   V.  Young  (14   Cox  C.   0.   114),  the  necessity 

^t^Md%    ^^  overruling  it  was  avoided  by  an  amendment  made  in  the 

fraud,  ^  case  j  but,  in  my  mind,  it  makes  no  difference  at  what  period 

of  the  operation  the  woman  was  awake,  if  she  consented  under 

the  belief  fraudulently  induced  that  the  actor  was  her  husband. 

The  necessity  now  arises,  and  we  overrule  it  as  unsound,  and 

belonging  to  a  class  of  cases  the  authority  of  which  was  never 

recognised  by  the  judges  in  this  country. 

(yBfiiBN,  J. — In  the  case  of  Beg.  v.  Allerh,  which  is  reported  in 
L.Bep.  1  0.  G.  B.  867,  and  which  was  decided  in  opposition  to  Beg. 
V.  Fanning  (17  Ir.  C.  L.  B.  289),  Cockburn,  O.J.,  who  delivered  the 
judgment  of  the  Court  of  Criminal  Appeal  in  England,  took  no 
notice  of  the  position  that  court  held  in  relation  to  a  court  of  the 
same  authority  in  Ireland,  which  had  decided  the  same  point  the 
other  way,  but  merely  stated  that  they  had  considered  the  case  and 
agreed  in  the  opinion  of  the  dissentient  judges,  and  the  decision 
ot  the  English  judges  was  one  on  the  side  of  guilt  and  not  of 
innocence,  and  was  attended  with  the  inconvenience,  which  was 
put  by  the  Chief  Baron  in  the  discussion,  of  establishing  that  what 
was  not  a  crime  in  Ireland,  as  the  law  of  bigamy  then  stood,  was  a 
crime  in  England.  We  hold  now  a  similar  position,  in  relation  to 
the  court  which  decided  the  cases  of  Beg.  v.  Barrow  and  Bex  v. 
Jackson,  and  others  of  the  same  kind,  and  have  to  determine, 
if  those  cases  be  not  right,  that  that  which  is  not  a  crime  in 
England  is  a  crime  in  Ireland.  And  the  rule  which  applies  to 
Courts  of  Appeal  in  England  and  Ireland  having  to  decide  the 
same  question  I  take  to  be  this,  that  in  civil  cases  the  Court  of 
Appeal  in  one  country  ought  to  follow  the  decision  of  that  in 
another,  because  there  is  a  power  elsewhere,  namely,  in  the 
House  of  Lords,  of  correcting  the  error,  if  any ;  but  that  this 
rule  does  not  extend  to  the  Court  of  Criminal  Appeal,  because 
that  is  the  final  tribunal  in  each  country  for  cases  reserved,  and 
that  therefore  each  has  a  right  to  act  independently  of  the  other. 
Now,  the  law  in  England,  in  the  year  1 872  at  least,  whatever 
was  the  fluctuation  of  opinion,  is  fixed  by  the  statement  of  Lord 
BramweU,  made  in  the  case  of  Beg.  v.  Middleton  (42  L.  J.  N.  S. 
;  84j  M.  C),  that  if  a  man  gets  intolBed  to  a  woman  in  the  dark, 
who  lets  him  have  connection  with  her  in  the  erroneous  belief 
tiiat  he  is  her  husband,  he  is  not  gnilty  of  rape,  and  he  applies 
that  law  to  the  case  of  a  charge  of  larceny,  where  money  was 
given  to  one  man  that  was  iStdn^ed  Tor""ahoth er,  as  involving 
the  principle  that  there  is  consent  to  the  act,  though  not  to  the 
person,  and  that  there  is  no  crime — that  it  is  not  a  case  of 
invitus  domnus,  as  it  was  not,  in  the  other  instance,  a  case  of 
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invita  fcemina.    Reg.  v.  Barrotv,  which  laid  down  the  law  in        R«». 
accordance  wifch  this    proposition^  and  followed  Bex  v.  Jackson        ^^ 

and  Beg.  v.  Clarke — so  far  as  that  was  an  authority — was  decided        

in  the  year  1868.  There  was  no  counsel  on  either  side,  and  the  iss** 
names  of  Kelly,  C.B.,  when  he  stated  the  case,  and  of  Bovill,  yfarried 
C.J.,  who  gave  the  judgment  in  a  few  lines,  as  reported,  must  woman^Car- 
not  be  considered  to  add  much  to  the  inherent  authority  of  the  «a^  connection 
tribunal.  In  Reg.  v.  Flattery,  which  was  decided  at  a  later  ^^^"^L 
period,  and  which  was  absolutely  contradictory  of  Beg.  v.  Barrow,  fraud. 
unless  effect  be  given  to  the  distinction  taken  by  Bramwell,  B. 
between  consent  to  the  act  and  consent  to  the  person,  doubts 
were  suggested  as  to  the  correctness  of  the  decision  in  the  case 
of  Reg.  V.  Barrow,  and  those  which  preceded  it ;  and  the  doubts 
so  suggested  caused  Huddleston,  B.  to  reserve  the  case  of  Reg. 
y.  Young,  and  what  followed  is  certainly  not  calculated  to  increase 
one's  respect  for  the  wisdom  which  presided  over  the  line  of 
decisions  now  under  review ;  for,  though  Reg.  v.  Young  was  stated 
expressly  with  the  object  of  challenging  the  case  of  Reg.  v. 
Barrow,  the  case  was  amended  at  the  hearing  by  the  statement 
that  the  woman  was  asleep,  which  made  the  crime  itself  indepen- 
dent of  the  fraud,  and  took  the  case  entirely  clear  of  the  decision 
in  Reg.  v.  Barrow,  and  so,  to  use  the  phrase  of  Coleridge,  J., 
"  removed  the  case  from  all  difficulty ;  "  that  is,  by  leaving  the 
difficulty  exactly  where  it  was.  We  have,  therefore,  to  consider 
the  case  of  Reg.  v.  Barrow  and  the  previous  cases  on  which 
it  rests,  with  the  taint  of  doubt  which  has  descended 
through  the  whole  line,  on  their  own  merits,  and  for  this 
purpose  it  is  convenient  to  see  the  cases  in  their  series 
of  progression,  and  to  consider  what  reason  intervenes 
that  would  require  them  to  stop  at  the  point  of  the  present 
question.  We  have  it  that  the  crime  is  capable  of  being  com- 
mitted against  a  person  deprived  of  reason — that  is  the  case  oiReg* 
V.  Fletcher — or  against  a  person  partially  or  temporarily  deprived 
of  reason  (Eegf.  V.  Camplin,  1  Den.  C.  C.  89),  or  against  a  woman 
overpowered  by  fear  {Reg.  v.  Jones,  4  L.  T.  Rep.  N.  S.  154),  or 
during  sleep  {Reg.  v.  Mayes,  12  Cox,  C.  C.  311).  All  these  cases 
go  upon  the  ground  of  incapacity  to  consent.  And  it  occurred  to 
me  during  the  argument  that  the  link  between  those  cases  and 
the  present  was  capable  of  being  completed  by  putting  the  case 
of  a  woman  who  was  blind.  For  I  suppose  it  could  not  be  denied 
that  a  wd'man  who  was  blind,  and  deceived  into  supposing  another 
person  was  her  husband,  would  be  the  subject  of  the  crime  in 
law.  And  what  difference  in  reason  can  exist  between  the  offence 
of  personating  the  relation  of  a  husband  by  means  of  a  woman's 
blindness  and  by  means  of  the  darkness,  for  one  is  the  veil  of 
infirmity  and  the  other  the  veil  of  nature.  No  doubt  the 
question  is  open  to  the  argument  that  the  object  of  the  law  was 
to  provide  for  the  case  of  violence  or  inability  to  consent,  and 
that,  except  under  certain  conditions,  it  left  women  to  preserve 
their  own  virtue,  though  it  has  not  left  persons  to  preserve  their 
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Rko.  property  ogainsfc  aggression  committed  by  the  same  means.    That 

Dk*  brings  ns  back  to  the  question  which  in  law  is  the  crime  of  rape. 

— —  The  crime  is   the  invasion  of  a  woman's  person  without  her 

1884,  '^  consent,  and  I  see  no  real  difference  between  the  want  of  consent 

Married 
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\  consent,  and  l  see  no  real  ainerence  between  tne  wann  oi  conaeuo 
^^^^  I  and  the  act  being  against  her  will,  which  is  the  language  of  the 

JZL^Car-  indictment,  though  the  distinction  is  taken  by  Lord  Campbell,  or 
nal  connection  between  the  negation  of  consent  and  positive  dissent.     Whether 
obtaheT^b    ^^^  ^^^  ^^    Consent    be   the    result   of  overpowering  force,^  or 

fraud,  of  fear,  or  of  incapacity,  or  of  natural  condition,  or  of  deception, 
it  is  still  want  of  consent,  and  the  consent  must  be,  not  consent  to 
the  act,  but  to  the  act  of  the  particular  person — not  in  the 
abstract,  but  in  the  concrete,  for  otherwise  the  consent,  in  prin- 
ciple, would  be  just  like  tho  act  of  handing  money  in  the  dark  to 
one  person  which  was  received  by  another,  who  would,  neverthe- 
less, in  that  case  be  guilty  of  a  crime.  The  repeated  question  of 
the  rule  acted  on  in  England  evinces  a  strong  consciousness  that  it 
was  not  at  all  right;  and  though  Bovill,  C.J.,  in  Reg,  v.  Barrou}, 
declared  that  the  question  was  closed  and  not  to  be  reopened,  it 
has  since  been  constantly  treated  as  open,  and  now  remains  open, 
to  be  closed  by  a  judgment  of  this  court,  which  will  g^ve  the  same 
defence  to  female  virtue  against  the  thief  in  the  dark  as  against 
the  open  ways  of  the  nighwayman,  and  will  remove  an 
opprobrium  from  the  law  that  it  is  right  to  say  has  not  lain  upon 
it  in  this  country,  of  having  no  suflBciently  stem  provision  against 
what  is  an  abominable  form  of  crime. 

Andrews,  J. — I  concur  in  the  law  as  laid  down  in  the  judg- 
ments of  the  Lord  Chief  Justice  and  the  Lord  Chief  Baron ;  and 
the  only  additional  observations  I  desire  to  make  are  these,  that 
upon  the  reserved  case,  as  amended,  I  do  not  understand  that 
the  question  of  guilty  or  not  guilty  was  withdrawn  from  the 
jury.  I  take  it  that  what  the  Lord  Chief  Justice  really  did  was 
to  send  to  them  the  question  of  guilty  or  not  guilty,  tellmg  them, 
in  effect,  that  upon  their  special  fadings,  and  the  undisputed 
facts,  they  should  find  the  prisoner  guilty.  Upon  this  instruc- 
tion the  credibility  of  the  prosecutrix  remained  a  matter  for  the 
consideration  of  the  jury,  and  it  would  have  been  open  to  them, 
if  they  disbelieved  her  evidence,  to  have  acquitted  the  prisoner. 
It  is  manifest,  however,  that  they  believed  her  evidence,  and  the 
question  now  before  the  court  appears  to  me  to  be,  in  substance, 
whether  the  prisoner  was  entitled  to  an  acquittal.  In  my  opinion 
he  was  not,  and  I  agree  that  the  conviction  ougnt  to  be 
affirmed. 

f^l^BPHY,  J. — Dee  was  indicted  for  having  committed  the  crime 
of  rape  on  a  married  woman  named  Gorman.  He  was  tried 
before  the  Lord  Chief  Justice.  At  the  trial  the  woman  proved 
that,  &o. :  (See  case  stated.)  The  Chief  Justice  left  to  the  jury 
certain  questions  stated  in  the  case,  and,  on  receiving  the  answers 
as  set  forth  in  the  case,  told  the  jury  they  should  convict  the 
prisoner,  reserving  for  this  court  tne  question  whether,  &c.,  &c. 
(see  case).      On    the  case   stated,  in  my  opinion,  clearly  and 
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distinctly^  tho  plain  and  simple  question  for  onr  consideration  is        Reo. 
whether  the  accused.  Dee,  being  proved  to  have  had  connection  *^- 

with  this  woman  during  the  time  that  she  was  under  the  belief  it  was  ,' 

her  husband  who  was  in  the  bed  with  her,  was  guilty  of  the  crime  of       1884. 
rape.  I  place  no  importance  on  the  fact  that  it  appears  the  woman       .7 — T, 
during  the  act  discovered  that  it  was  not  her  husband  who  was  women^ Car^ 
with  her^  and  then  did  not  further  consent  to  the  act.     I  take  the  nai  connection 
cle§a:jq[ue8tionjQ_be,  whether  the  accused  having,  by  fraud  or  J7^*'T"a 
device,  induced  the  woman  to  believe  that  she  was  submitting      ^aud.  ^ 
her  person  to  her  husband,  and  having  thus  obtained  her  consent 
to  the  act  of  connection,  committed  the  crime  of  rape.     The  case 
on  behalf  of  the  accused  has  been  argued  by  Mr.  Dunbar  Barton, 
and  I  know  I  express  the  unanimous  opinion  of  the  court  in 
stating  that  he  has  argued  it  with  great  clearness  and  ability, 
having  brought  before  us  every  case  bearing  on  the  question,  and  I 
admit  he  has  shown  in  the  cases  cited  terminating  with  Reg.  v. 
Barrow  in  the  Court  of  Criminal  Appeal,  that  a  great  majority  of 
the  judges  in  England  before  whom  the  question  arose  have 
decided  that  the   crime  of    rape  is  not    committed   under   the 
circumstances  I  have  stated.      I   do  not  at  all  assent  to  the 
reasoning  advanced  in  support  of  these  decisions ;  it  appears  to 
me  most  irrational.     To  my  mind  nothing  can  be  ];nore  absurd 
than  the  reasons  assigned  for  and  the  distinctions  made  in  most 
of  these  decisions.     The  definition  of  rape  in  the  Statute  of  West- 
minster is  stated  to  be  where  ''  a  man  doth  ravish  a  woman  married, 
maid,  or  other,  where  she  did  not  consent  neither  before  or  after.'' 
Whether  it  is  taken  to  be  without  consent  or  against  consenO 
without  will  or  against  will,  I  hold  each  to  mean  the  same!  J 
Where  the  will  does  not  accompany  the  act  there  is  no  consen^T^^ 
and    every  invasion  of    a    man's  person   or    property  without 
consent  or  will  is  against  consent  and  will.     A  wdtten  document 
is  placed  before  a  man,  which  he  reads  and  understands,  and  by 
signing  which  he  knows  that  some  right  or  privilege  is  passing  to 
another;   ho   consents   to    sign  it;    then   turning   aside  for   a 
moment,  another  document  is  substituted  for  that  which  he  had 
read,  believing  it  to  be  the  same  he  signs  it.     Is  he  bound  by  the 
contents  of  that  which  he  has  signed  ?     Has  he  consented  to  it  ? 
He  certainly  has  not.    This  woman  consented  to  intercourse  with 
her  husband,  and  the  accused  induces  her  to  believe  he  is  her  hus- 
band and  so  obtains  possession  of  her  person.  She  never  consented 
to  this  violation  of  her  virtue.     A  counsel  for  the  Crown  said,  she 
did  not  consent  to  adultery,  and  this  was  the  act  the  accused 
committed.     If  accused  was  not  guilty  of  the  crime  of  rape,  which 
involves  an  assault  on  a  woman's  chastity  and  virtue,  he  was 
guilty  of  no  offence.     It  is  said  he  was  guilty  of  an  assault, 
having  done  violence  to  her  person  by  even  touching  her  without 
or  against  her  consent,  for  before  he  can  be  held  guilty  of  an 
assault  this  must  be  assumed ;  but  at  the  same  time  it  is  said  he 
is  not  guilty  of  any  assault  on  her  virtue,  because  she  consented 
to  tho  act  of  sexual  intercourse.     In  my  opinion  this  is  not  law. 
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Reo.      I  If  not  guilty  of  tbe  crime  of  rape  he  was  not  gniliy  of  an  assaalt.  / 
Dkb      I  ^^^  accused  was  guilty  of  the  felonious  assault  on  this  woman^  I 
— 1     (just  as  much  as  a  man  coming  behind  another  and  stunning  hinH 
1884.        with  a  blow  before  he  was  aware  even  of  his  presence  would  be 
jl^~T^     giiilty  of  an  assault  causing  actual  bodily  harm.     Mr.  Barton  has 
woman  —  Car'  &l80  ingeniously  argued  that  the  questions  put  to  the  jury^  and 
nal  connection  the  answers  given^  do  not,  per  se,  warrant  a  conviction  ;  that,  in 
^^ed%i  ^^^^>  ^^^^^  ^3  some  omission  or  miscarriage  in  the  mode  in  which 
fraud,       the  case  was  placed  before  the  jury.     Looking  at  what  appears  in 
the  case  before  me,  I  think  all  that  should  appear  to  warrant  the 
conviction  does  appear.     The  only  question  that  was  raised  at  the 
trial  was,  whether  the  woman  consented  to  the  act,  knowing  that 
it  was  the  accused  who  came  into  her  bed,  or  did  she  consent 
under  the  belief  that  it  was  her  husband.  The  jury  found  the  latter 
to  be  the  truth,  and  the  Lord  Chief  Justice  then  told  them  they 
ought  to  find  a  verdict  of  ''  guilty,  and  reserved  question  for  this 
court  ^^  as  stated.     We  are,  I  believe,  all  of  opinion  that  the  true 
law  is,  that  a  man  who  has  had  connection  with  the  wife  of  another, 
having  obtained  her  submission  or  consent  to  the  act  by  causing 
her  by  fraud  to  believe  that  he  was  her  husband,  is  guilty  of  the 
crime  of  rape,  and  being  of  this  opinion  we  are  bound  in  this  cour§_ 
so  to  declare  the  law  in  opposition  to  the  decision  in  Beg.  v.  Bairow.  j 
Solicitor  for  the  Crown,  O.  BoUon,  ^ 

Solicitor  for  the  prisoner,  O'Donoghue. 
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Monday,  June  16,  1884. 

(Before  Mathew  and  Dat,  JJ.) 

HtTNTBR  V.  Johnson,  (a) 

Slementai^  Education  Acts  1870  (88  ^  34  Vict.  c.  75)  and  1876 
(89  ^  40  Vict.  c.  79) — Power  to  impose  home  lessons — Detention 
of  child  at  school  after  school  hours. 

The  master  of  a  hoard  school  established  under  the  Elementary 
Education  Acts  1870  and  1876  is  not  authorised  by  those  Acts 
in  setting  lessons  to  be  prepared  at  home  by  children  attending 
such  school,  and  the  detention  of  a  child  at  school  after  school 
hours  for  not  doing  home  lessons  amounts  to  a  criminal  assault. 

THIS  was  a  case  stated  by  the  justices  of  the  borough  of 
Bradford  under  20  &  21  Vict.  c.  43. 

(a)  Reported  by  Duklqp  Bxu^  Esq.,  Banifter-At-Lftw. 
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1.  The  appellant  was  a  child  ten  years  of  age^  residing  with      Huxtcb 
his  mother,  a  widow,  at  Tyersal,  near  Bradford.     The  respondent     jq^^'^j^ 

was  head  master  of  the  mixed  department  of  the  Tyersal  board        * 

school.  1884. 

2.  The  said  school  was  one  of  the  schools  of  the  Bradford    ^/g,^]^^ 
School  Board,  formed  under  the  Elementary  Education  Act  1870     Eoucaiion 
and  amending  Acts.     The  appellant  attended  the  mixed  depart-  Acts  —  Power 
ment  of  the  said  school.  ^^  '/ST^^"^ 

3.  On  and  for  some  time  previous  to  the  20th  day  of  September, 
1883,  the  school  hours  of  the  Bradford  School  Board  open  for  the 
instruction  of  children  of  a  similar  age  to  the  appellant  were 
from  9  a.m.  to  12  noon,  and  from  2  p.m.  to  4.30  p.m.  during 
five  days  a  week. 

4.  It  had  been  the  practice,  in  compliance  with  direetions  of 
the  said  school  board,  for  some  time  previous  to  the  said  20th 
day.  of  September,  1883,  for  the  teachers  of  the  different  schools 
belonging  to  the  board  to  set  or  give  the  children  attending  the 
schools  ''  home  lessons ;  ^*  that  is,  scholastic  work,  exercises, 
and  recapitulatory  lessons,  to  do  at  their  respective  homes  out  of 
and  beyond  the  school  hours  mentioned  in  the  last  preceding 
paragraph. 

5.  Previous  to  the  20th  day  of  September,  1883,  the  mother  of 
the  appellant  forbade  him  to  learn  or  do  ^'home  lessons,^'  and  notice 
thereof  in  the  following  form  was  served  on  the  respondent : 

Sir,— I  beg  to  inform  yon  that  I  Jtiave  forbidden  my  child  to  do  any  more  home 
lessons,  and  oonseqaently  request  yon  not  to  set  any  more  in  fntnre. — ^Tonrs  respect- 
fully, B.  HUlfTEB. 

6.  On  attending  school  on  the  20th  dav  of  September,  1883, 
the  appellant,  in  obedience  to  his  mother  s  commands,  had  not 
learnt  or  done  the  home  lessons  given  him  on  the  previous  day, 
and  he  was  kept  in  and  prevented  from  leaving  the  school  after 
the  regular  school  hours  for  three-quarters  of  an  hour  by  the 
respondent,  and  made  to  learn  or  do  the  home  lessons.  He  was 
not  kept  in  for  any  other  reason  or  purpose. 

On  the  26th  day  of  September,  1883,  an  information  was  duly 
laid  on  behalf  of  the  appellant  before  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough,  that  the  respon- 
dent on  the  20th  day  of  September,  1883,  did  within  the  borough 
aforesaid  commit  a  common  assault  on  the  said  Dick  Hunter, 
contrary  to  the  statute  in  that  case  made  and  provided. 

A  summons  was  duly  issued  on  the  said  information,  and  the 
said  information  was  heard  before  us,  Thomas  Adam  Watson, 
Esq.,  Bobert  Kell,  Esq.,  and  Isaac  Smith,  Esq.,  three  of  the 
justices  in  and  for  the  said  borough,  on  the  6tU  day  of  October, 
1883.  Counsel  for  the  appellant  contended  that,  in  face  of  the 
express  notice  and  command  of  the  mother,  the  giving  and 
enforcing  of  ''home  lessons''  to  and  against  the  appellant  were 
illegal,  and  that  a  false  imprisonment,  and  hence  a  common 
assault,  had  been  committed  on  the  appellant.  The  solicitor  for 
the  respondent  contended  that,  assuming  for  the  sake  of  argu- 
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HuNTRK  menb  tliafc  the  respondent;  had  no  legal  power  to  keep  in  the 

JoHNBo  appellant  for  not  having  learnt  or  done  ''  home  lessons/'  yet  no 

*  assault  punishable  by  the  criminal  law  had  been  committed. 

1884.  The  justices  dismissed  the  summons^  holding  that  no  assault 

jr,.      7  punishable  by  the  criminal  law  had  been  committed.     The  case 

Elementary     T      •        i  i      •  i    t  .  i  •  j     .  i       •      i  • 

Education  having  been  decided  on  this  ground,  the  justices  gave  no  opinion 
Acts  —  PiMtr  or  decision  with  regard  to  the  legality  or  otherwise  of  enforcing 
'^  "Cf"""* ''  home  lessons.^' 

The  appellant  contended  that  the  justices  should  have  con- 
victed the  respondent,  but  the  respondent  contended  that  the 
justices  ought  not  in  the  eveut  stated  to  have  donvicted  the 
respondent  of  an  assault  punishable  by  the  criminal  law. 

The  question  for  the  court  is :  Had  the  respondent  under  tho 
facts  stated  any  legal  power  to  keep  in  the  appellant  for  not 
doing  ''home  lessons  ?'' 

If  the  coart  be  of  a  negative  opinion,  then.  Ought  the  justices 
to  have  convicted  the  respondent  for  an  assault  punishable  by  the 
criminal  law  ? 

If  the  court  be  of  opinion  that  the  justices  ought  to  have  con- 
victed the  respondent,  the  case  is  to  be  remitted  to  us  the  said 
justices  that  a  conviction  may  be  entered. 

Given  under  our  hands  this  22nd  day  of  May,  1884. 

Thomas  A.  Watson. 
BoBEBT  Kell. 
I.  Smith. 

By  sect.  74  of  the  Education  Act,  1870,  every  school  board  is 
empowered  to  make  bye-laws  for  {inter  alia)  (1)  requiring  the 
parents  of  children  between  the  ages  of  five  and  thirteen  to 
cause  such  children  to  attend  school,  and  (2)  for  determining  the 
time  during  which  the  children  are  to  attend  school.  Certain 
immunities  from  attendance  at  school  are  conferred  upon  children 
employed  in  labour. 

The  Bradford  School  Board  made  the  following  bye-law : 

The  tiine  daring  which  every  child  shall  attend  school  shaU  be  the  whole  time  for 
which  the  school  selected  shall  be  open  for  the  instmction  of  children  of  similar  age, 
including  the  day  fixed  by  Her  Majesty's  Inspector  for  his  annuiJ  visit. 

Sidney  Wool/  for  the  appellant. — The  question  here  is,  whether 
the  Elementary  Education  Acts,  or  the  bye-laws  made  nnder  them, 
give  to  school  boards  the  authority  to  impose  upon  children  home 
lessons,  and  to  detain  them  in  school  after  school  hours  if  they 
are  not  learnt.  The  74th  section  of  the  Elementary  Education 
Act  1870  empowers  the  School  Board  to  make  bye-laws  fixing  the 
time  during  which  the  children  are  to  attend  school.  On 
reference  to  the  Education  Act  of  1876  it  is  clear  a  child  can 
only  be  made  to  attend  school  during  the  time  the  school  is  open. 
The  bye^laws  having  determined  the  hours  during  which  the 
Tyersid  board  school  should  be  kept  open,  tho  respondent  clearly 
exceeded  his  powers  in  imposing  home  lessons  and  in  detaining 
the  appellant  in  school  after  the  school  hours  were  over.     With 
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regard  to  the  second  question  put  by  the  justices^  it  is  contended      Huntbr 
that  an  assault  had  been  committed   by  the  respondent.    An     jo^m'sq^ 

assault  is  defined  in  Stephen^s  Digest  of  the  Criminal  Law^  p.  162^        

as  "  the  act  of  depriving  another  of  his  liberty  without  the  con-        1884. 
sent  of  the  person  assaulted,  or  with  such  consent  if  it  is  obtained    Ej^^ff^r 
by  fraud."    He  also  referred  to  1  Russell  on  Crimes,  5th  edit.,     Education 
p.  60;  and  Birdv,  Jones  (7  Q.  B.  742).     The  order  imposing -Ac/ji  —  Power 
the  home  lessons  and  the  detention  of  the  appellant  were  both  '^  ''J^*/'"*' 
illegal  acts,  and  the  respondent  ought  therefore  to  have  been 
convicted. 

Mathsw,  J. — ^I  am  of  opinion  that  neither  the  Elementary 
Education  Acts  nor  the  bye-laws  give  any  authority  to  the  School 
Board  authorities  to  impose  upon  children  the  duty  of  learning 
home  lessons.  The  Acts  must  be  construed  strictly,  inasmuch  as 
they  are  a  statutory  interference  with  the  liberty  of  the  subject. 
After  looking  carefully  at  the  Acts  I  am  unable  to  find  any  power 
conferred  upon  the  school  authorities  such  as  has  been  assumed 
by  the  respondent.  A  punishment  was  imposed  upon  the  appel- 
lant for  disobedience  to  an  order  which,  as  it  seems  to  me,  the 
respondent  had  no  power  to  make.  Having  regard  to  the  express 
protest  of  the  mother  and  to  the  fact  uiat  the  appellant  was 
detained  against  his  will,  T  think  that  an  assault  in  law  was  com- 
mitted, and  that  the  respondent  ought  to  have  been  convicted, 
but  that  the  fine  ought  to  be  merely  nominal.  With  this  opinion 
the  case  must  be  remitted  to  the  justices. 

Day^  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors    for    the    appellant,    Indermaur    and    Broum,    for 
B,  Newton  Rhodes,  Bradford. 
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Dec.  1  and  2,  1884. 

(Before  Grovb  and  Hawkins,  JJ.) 

BiD0WAT  (app.)  V.  Wabd  (resp.)  (a) 

Bread,  sale  of- — Baker  not  provided  with  scales  and  weights^^ 
Delivery  of  bread  from  a  cart  at  a  customer's  house  in  pursuance 
of  a  previous  order — 6  8f  7  Will.  4,  c.  37,  s,  7. 

By  6  §r  7  WilL  4,  c.  37,  s.  7,  "  Euery  baker  or  seller  of  bread 
•    •     •    who  shall  convey  or  carry  out  bread  for  sale  in  and 

(a)  Reported  by  H.  D,  Boksbt,  Esq.|  Bftrruter-at^Law. 
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RiDGWAT         from  any  cart  or  other  carriage  shall  be  provided  with  and  shall 

—  ^-  constantly  carry  in  such  cart  or  other  carriage  a  correct  beam  and 

'  scales,  with  proper  weights     .      .     .      and  in  case  any  such 

1884.  baker  or  seller  of  bread     .     .     .     shall  at  any  time  carry  out  or 

„j  "TTt      ,      deliver  any  bread  without   being  provided  with  such  beam  and 

—Baker  not       Scales,  with  proper  weights     .     .     .     then,  and  in  every  such 

provided  with       case,  every  such  baker  or  seller  of  bread  shall  for  eveinj  such 

scales,  offence,  forfeit  and  pay  any  sum  not  exceeding  five  pounds,'^ 

Held,  that  this  section  applies  to  cases  where  bread  is  delivered  in 
pursuance  of  a  previous  order,  and  not  merely  to  cases  where  the 
baker  sends  out  bread  for  sale  in  a  cart. 

/^  ASE  stated  by  justices. 

1.  The  appellant  was  convicted  before  us  at  a  Petty  Sessions 
held  at  Cheadle  on  the  23rd  day  of  May^  1884^  on  an  information 
which  charged  ''  that  he  being  a  baker  of  bread  carrying  on  busi- 
ness at  Longton^  on  the  10th  day  of  Aprils  1884^  at  the  parish  of 
Draycott,  did  unlawfully  cause  his  servant  to  carry  out  and 
deliver  bread  from  a  cart  without  being  provided  with  a  correct 
beam  and  scales,  with  proper  weights,  contrary  to  6  &  7  Will.  4, 
c.  57,  s.  7. 

2.  The  following  facts  were  proved  before  us : 

(1.)  The  appellant,  George  Ridgway,  is  a  grocer,  provision 
dealer,  and  baker,  carrying  on  business  amongst  other  places  at 
a  shop  in  Longton.  On  the  10th  day  of  April,  1884,  the  appel- 
lants manager  caused  his  servant,  one  Bernard  Swainey,  to  take 
and  deliver  to  Miss  Batcliffe,  a  customer  who  resided  at  Draycott, 
which  was  some  miles  distant  from  the  shop  of  the  said  George 
Sidgway  at  Longton,  amongst  certain  articles  of  grocery,  a 
quartern  loaf  of  bread  from  a  cart,  not  at  the  time  being 
provided  with  weights  and  scales  mentioned  in  the  6th  and  7t-h 
sections  of  the  Act. 

(2.)  The  appellant's  traveller  had  called  at  Miss  BatchSe's 
house  on  the  9th  day  of  April,  1 884,  and  had  taken  from  her  an 
order  for  a  quartern  loaf  of  bread  at  the  price  of  hd.,  and 
certain  articles  of  grocery  which  were  together  under  the  value 
oflOZ. 

(3.)  The  order  so  given  by  Miss  Batcliffe  was  entered  in  a 
book  by  the  appellant's  traveller  at  the  time,  and  was  on  the 
same  day  given  by  him  to  the  manager  of  the  appellant's  shop 
at  Longton  to  make  up. 

(4.)  The  goods  ordered  by  the  customer  of  the  traveller, 
including  the  quartern  loaf  of  bread,  were  selected  and  appro- 
priated by  the  manager  on  the  10th  day  of  April,  1884.  The 
loaf  was,  immediately  prior  to  being  placed  with  the  remainder 
of  the  goods  set  apart  for  the  customer,  weighed  by  the  manager, 
and  found  to  be  of  the  required  weight  of  41b. 

(5.) .  The  goods  so  ordered  were  delivered  by  Bernard  Swainey, 
a  servant  of  the  appellant,  to  Miss  Batcliffe,  on  the  10th  day  of 
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April,  who  paid  the  traveller  on  the  28rd  day  of  April,  1884,  for      Ridowat 
the  goods  supplied  in  pnrsaance  of  the  order  given  on  the  9th  day       ^][^j^ 

of  April  preceding.  

(6.)  The  nsaal  course  of  dealing  between  the  appellant  and        1^84. 
Miss  Batcliffe  was  that  the  traveller  should  receive  an  order  for  ^^^  TF'hrcad 
goods  on  one  Wednesday,  that  the  goods  should  be  delivered  on   ^Bakxr  not 
the  following  day,  and  that  payment  should  be  made  by  Miss  provided  wUk 
EatcliflTe  for  such  goods  to  the  traveller  on  his  next  subsequent       ^^ 
visit. 

(7.)  The  cart  from  which  Bernard  Swainey,  the  itppellant'ff 
servant,  delivered  the  goods  to  Miss  Batcliffe  was  despatched  by 
the  manager,  on  the  morning  of  the  10th  day  of  April,  188^, 
and  contamed  parcels  of  goods,  all  of  which  had  been  previously 
ordered  by  customers  in  a  similar  manner  to  those  ordered  by 
Miss  Batcliffe,  and  contained  no  bread  or  articles  which  had  not 
been  so  ordered. 

(8.)  The  loaf  of  bread  so  ordered  and  delivered  to  Miss 
Batcliffe  was  afterwards  weighed  by  her  own  scales,  and  found  to 
be  of  the  full  weight  of  41b. 

'  3.  It  was  contended  on  behalf  of  the  appellant  that  he  was  not 
obliged  to  provide  his  cart  with  weights  and  scales  when  he  went 
to  deliver  the  bread  under  the  circumstances  set  forth.  That  the 
sale  took  place  when  the  order  for  the  loaf  of  bread  had  been 
given  and  accepted,  and  the  loaf  had  been  appropriated. 

•  4.  It  was  also  contended  that  6  &  7  Will.  4,  c.  37,  s.  7,  applied 
only  to  bakers  or  sellers  of  bread  who  should  convey  and  carry 
out  bread  for  sale,  and  their  jonrneymen,  servants,  or  persons 
employed  by  them. 

5.  We  consider  it  doubtful  whether  under  the  circumstances 
set  forth  the  sale  was  complete  until  delivery,  and  we  considered 
that  in  point  of  law  there  was  nothing  to  alter  the  defendant's 
position  from  that  of  a  baker  to  a  carrier.  We  also  thought 
that  the  circumstances  in  Robinson  v.  Cliff  (34  L.  T.  Bep.  N.  S. 
689;  1  Ex.  Div.  294;  45  L.  J.  109,  M.  C.)  were  so  nearly 
identical  with  the  circumstances  in  this  case  that  we  were  bound 
on  the  authoritv  of  that  case  to  convict,  and  we  accordingly 
convicted  the  defendant  in  the  penalty  of  1«.  and  costs,  and 
agreed  to  grant  a  case  on  the  application  of  the  defendant's 
solicitor. 

6.  If  our  decision  is  right  the  conviction  is  to  stand,  but  if 
otherwise  the  summons  is  to  be  dismissed. 

John  Rose  for  the  appellant. — ^The  Legislature  intended  to 
provide  for  the  sale  of  bread  under  two  different  circumstances, 
one  being  when  the  sale  takes  place  in  the  baker's  shop,  and  the 
other  when  the  baker  is  hawking  bread  in  a  cart ;  and  the  Act 
does  not  apply  to  such  a  case  as  this,  where  there  is  a  delivery  of 
a  specific  loaf  previously  sold.  [Hawkins,  J. — When  do  you  say 
the  loaf  was  sold  ?]  No  doubt'  that  is  a  difiBcult  question  to. 
answer,  but  I  submit  the-  sal6  took  place  when  the  loaf  was 
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BirawAr.    appropriated  by  ihe  baker  to  that  particnlar  order.    It  is  not 
^^'         neceflsary  for  me  to  go  so  far  as  to  say  that  the  sale  was  com- 
^"^       pleted  so  as  to  inclade  the  right  of  rejection  by  the  parchaser. 
I88i.        The  vendor  may  be  the  agent  of  the  purchaser  for  the  purpose 
Salt  T^Ur^ad  <>f  s^^^^ti^J?  *^®  goods  sold  (Benjamin  on  Sales,  2nd  edit.  p.  265), 
^.^kernot  ^^^  ^^  ^^^  ^^   ^^®  selection  of  the  loaf  by  the  appellant's 
provided  with  manager  was  a  selection  by  the  parchaser's  agent  under  the 
'^<^*        circumstances  of  this  case.     I  admit  that,  unless  I  can  distinguish 
the  case  of  Bolmison  v.  OUff  (34  L.  T.  Rep.  N.  S.  689 ;  1  Ex. 
Dir.  294)  from  this  case,  it  is  an  authority  against  my  conten- 
tion, but  there  the  bread  was  taken  out  for  sale  in  the  cart,  and 
there  was  no  previous  order;  the  facts  are  entirely  different. 
The  judgment  of  Denman,  J.  in  that  case  is  in  favour  of  the 
contention  that  the  statute  does  not  apply  to  a  case  where  the 
bread  is  delivered  in  pursuance  of  a  previous  sale. 

Dec.  2.-»Gbove,  J. — ^In  this  case,  which  was  argued  yesterday 
by  Mr.  Rose  on  behalf  of  the  appellant,  I  have  come  to  the  con- 
clusion that  the  appeal  must  fail.  The  appellant  was  convicted 
on  an  information  which  charged  him  with  having  unlawfully 
caused  his  servant  to  carry  out  and  deliver  bread  from  a  cart 
without  being  provided  with  a  correct  beam  and  scales,  with 
proper  weights,  contrary  to  6  &  7  Will.  4,  c.  37,  s.  7.  The  facts 
proved  were,  that  the  appellant's  manager,  the  appellant  being  a 
grocer,  provision  dealer,  and  baker,  having  a  shop  at  Longton 
amongst  other  places,  caused  his  servant  to  deliver  to  a  customer^ 
who  resided  some  miles  distant  from  the  shop  at  Longton^ 
certain  articles  of  grocery  and  a  quartern  loaf  of  bread  from  a 
cart  not  at  the  time  being  provided  with  weights  and  scales. 
The  appellant's  traveller  had  called  at  the  customer's  house  on 
the  9th  day  of  April,  1884,  and  she  gave  him  an  order  for  a  loaf 
of  bread  and  certain  other  articles  of  grocery.  The  order  was 
entered  in  a  book  by  the  traveller  at  the  time,  and  on  the  following 
day  the  goods,  including  the  loaf  of  bread,  were  selected  and  set 
apart  by  the  manager,  and  on  the  same  day  they  were  delivered 
to  the  customer.  The  usual  course  of  dealing  between  the 
appellant  and  the  customer  was,  that  the  traveller  should  receive 
an  order  for  goods  on  one  Wednesday,  that  the  goods  should  be 
delivered  on  the  following  day,  and  that  payment  should  be  made 
to  the  traveller  on  his  next  subsequent  visit.  The  cart  from 
which  the  appellant's  manager  delivered  the  goods  was  despatched 
by  the  manager  on  the  morning  of  the  10th  day  of  April,  and 
contained  parcels  of  goods,  all  of  which  had  been  previously 
ordered  in  a  similar  manner  to  those  ordered  by  Miss  Batcliffe. 
The  question  is,  whether  the  cart  ought  to  have  been  provided 
with  scales.  It  was  contended  that  the  statute  only  applies  to  a 
baker  who,  besides  selling  bread  in  his  shop,  sends  a  cart  round 
the  country  hawking  bread.  The  contention  on  the  other  hand 
is,  that  it  applies  to  any  baker  who  delivers  bread  to  a  customer, 
whether  ordered  before  or  not.  The  6th  section  enacts  that 
''  every  baker  or  seller  of  breadj  beyond  the  limits  aforesaid^ 
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shall  cause  to  be  fixed  in  some  conspicaoas  part  of  his^  her^  or    fimewAT 
their  shop^  on  or  near  the  counter,  a  beam  and  scales,  with  proper      y^^^ 

weights  or  other  sufficient  balance,  in  order  that  all  bread  there       ' ' 

sold  may  from  time  to  time  be  weighed  in  the  presence  of  the       1884. 
purchaser  or  purchasers  thereof,  except  as  aforesaid/'      That  e^^^  ^T^^.    , 
section  is  material  to  this  case,  inasmuch  ^as  it  shows  what  the   ^Bakernu 
object  of  the  statute  is ;  but  the  section  on  which  this  case  turns  provided  with 
is  the  7th,  which  provides  that  ''  every  baker  or  seller  of  bread,       *^"^ 
beyond  the  limits  aforesaid,  and  every  journeyman,  servant,  or 
other  person  employed  by  such  baker  or  seller  of  bread,  who 
shall  convey  or  carry  out  bread  for  sale  in  and  from  any  cart  or 
other  carriage,  shall  be  provided  with,  and  shall  constantly  carry 
in  such  cart  or  other  carriage,  a  correct  beam  and  scales  with 
proper  weights  or  other  sufficient  balance,  in  order  that  all  bread 
sold  by  every  such  baker  or  seller  of  bread,  or  by  his  or  her 
journeyman,  servant,  or  other  person,  may  from  time  to  time  be 
weighed  in  the  presence  of  the  purchaser  or  purchasers  thereof^ 
except  as  aforesaid ;  and  in  case  any  such  baker  or  seller  of 
bread,  or  his  or  her  journeyman,  servant,  or  other  person,  shall 
at  any  time  carry  out  and  deliver  any  bread  without  being  pro- 
vided with  such  beam  and  scales,  with  proper  weights  or  other 
sufficient  balance,   or  whose  weights  shall  be  deficient,^'  &c. 
Now,  it  is  contended  on  behalf  of  the  appellant  that  the  true 
construction  of  this  section  is,  that  it  only  applies  to  a  baker 
who  hawks  bread  about;  that  is  to  say,  it  only  applies  when 
the  whole  transaction  of  sale  takes  place  when  the  bread  ia 
delivered,  and  that  it  does  not  apply  to  those  cases  where  the 
bread  is  delivered  in  consequence  of  a  previous  order.    I  am  of 
opinion  that  this  construction  is  too  limited,  and  that  the  Act 
goes  further.    It  is  extremely  important,  when  any  difficulty 
arises  on  the  construction  of  a  statute,  to  look  at  the  object 
sought  to  be  effected  by  the  Act.    Here  the  object  of  the  Act 
was  to  provide  that  whenever  the  bread  is  delivered  the  purchaser 
is  to  have  an  opportunity  of  seeing  it  weighed.    If  this  were  not 
so  the  Act  wocdd  to  a  great  extent  be  inoperative,  because  I 
think  the  majority  of  people  order  what  bread  they  require  before 
it  is  sent  round  for  delivery  in  the  baker's  cart,  and  all  such  cases 
would  be  outside  the  Act  if  the  true  construction  is  that  the  Act 
only  applies  to  those  cases  where  the  whole  transaction  of  sale 
takes  place  at  the  time  when  the  bread  is  delivered.    In  my 
opinion  the  whole  object  of  the  statute  is  to  enable  the  customer 
to  have  the  bread  weighed  when  it  is  delivered.    I  need  not 
decide  whether.it  would  be  necessary  for  the  baker  to  be  provided 
with  scales  and  weights  on  delivery  in  a  case  where  the  customer 
goes  to  the  shop,  sees  the  loaf  weighed,  and  then,  instead  of 
taking  it  away,  asks  the  baker  to  send  it;  but  probably  such  a 
case  would  not  come  within  the  meaning  of  the  section ;  that  is 
not  the  case  here.    If  the  first  part  of  the  7th  section  stood 
alone,  which  provides  that  every  baker  or  seller  of  bread  who 
conveys  or  carries  out  bread  for  sale  in  and  from  any  cart  or  carriage . 
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RiDowAT     shall  be  provided  with  weights  and  scales^  it  might  be  said  that 
Wabd       ^^  applied  only  to  those  cases  where  the  bread  was  taken  out 

-; *       for  sale  and  not  merely  for  delivery ;    bnt   the   object  of  the 

1884.        Act    is    clearly  indicated    by    the   word,    "  in  order  that  all 
Saie  qF'bread  ^^^  ^old  by  every  such  baker  or  seller  of  bread,  and  by  his 
-^Baker  not  OT  her  journeyman,  servant,  or  other  person,  may  from  time  to 
provided  with  time  be  weighed  in  the  presence  of  the  purchaser  or  purchasers 
**^'*''       thereof."     Then  the  section  goes  on  to  enact  that,  in  case  any 
such  baker  or  seller  of  bread  shall  at  any  time  ''  carry  out  and 
deliver  any  bread  without  being  provided  with  such  beam  and 
scales,'^  &c. ;  and  I  think  those  words  ^'carnr  out  and  deliver'' 
are  important,  as  showing  clearly  that  the  object  of  the  Act  is  to 
provide  an  opportunity  to  the  customer  of  having  the  bread 
weighed  on  delivery.    This  also  seems  to  be  the  view  taken  by 
the  court  in  the  case  of  Robinson  v.  Oliff  {ubi  sup.).   Bramwell,  B, 
there  says :    ^^  The  statute  is  somewhat  peculiar  in  its  provisions 
and  contains  minute  regulations.     I  incline  to  think  that  the 
counsel  for  the  appellant  was  so  far  correct  in  contending  that  the 
earlier  part  of  sect.  7  is  applicable  to  hawkers  of  bread  only,  and 
that  sect.  6  relates  to  bakers  who  keep  shops ;  but  then  it  seems 
to  me  clear  that  the  penal  clause  in  sect.  7  applies  to  the  sale  and 
delivery  of  bread  by  both  classes  of  bakers.     I  doubt  whether  the 
appellant  took  out  the  bread  in  his  cart  '  for  sale ;'  but,  at  any 
rate,  he  took  it  out  for  the  purpose  of  delivery ;  and  the  words  in 
the  penal  portion  of  the  7th  section  are,  '  shall  at  any  time  carry 
out  and  deliver  any  bread,'  which  must  mean  delivery  after  a 
previous  sale,  and  therefore  the  appellant  is  liable  to  be  convicted 
for  an  unlawful  delivery,  even  although  the  words  '  for  sale '  be 
read  in  after  the  words  ^  carry  out.V    In  the  same  case  Mellor,  J. 
fifkys :  ^^The  statute  seems  to  have  contemplated  three  occasions 
upon  which  a  customer  ought  to  have  an  opportunity  of  weighing 
tne  bread  which  he  buys — first,  it  may  be   sold  at   a  shop; 
secondly,  it  may  be  sent  out  and  sold  to  promiscuous  customers ; 
thirdly,  it  may  be  delivered  at  the  house  of  a  customer  who  has 
given  a  previous  order.    It  is  proper  that  a  customer  on  each  of 
these  occasions  should  have  the  opportunity  of  protecting  himself 
by  causing  the  bread  to  be  weighed ;  and  if  the  baker  were  not 
obliged  to  provide  himself  with  scales,  the  customer  might  have  no 
means  of  ascertaining  whether  the  proper  weight  is  delivered  to 
him."    It  is  true  that  the  judgment  of  Denman,  J.  is  based  on 
different  grounds,  but  I  do  not  think  it  really  assists  the  appel- 
lant's contention  in  this  case.     He  says :    "  In  my  opinion  the 
words  ^for  sale  in  and  from  any  cart  or  other  carriage'  in  the 
7th  section  were  inserted  in  order  to  prevent  it  from  extending 
to  cases  where  the  bread  is  merely  in  transit  from  one  place  to 
another,  or  is  being  taken  out  for  charitable  purposes,  as,  for 
instance,  to  be  given  to  the  poor,  or  where  it  is  carried  about  for 
delivery  in  baskets  without  a  cart."     I  agree  that  the  section 
would  not  apply  where  there  is  no  sale,  as  in  the  case  of  a  gifb  to 
a  poor  person  or  some  charitable  institution,  for  then  the  baker 
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can  give  more  or  less  as  he  pleases.     At  any  rate  the  judgments     RincwAT 
of  Bramwell^  B.  and  Mellor,  J.  are  directly  applic^able  to  this  case.       ^^ 

No  doubt  the  facts  in  that  case  were  different,  because  there  the        ' 

baker,  or  his  servant,  went  to  the  customer's  house  to  get  an        1884. 
order,  and  it  may  be  said  that  there  was  no  previous  bargain  and     .  "T^ .    . 
sale,  but  the  judgment  of  the  court  did  not  turn  on  that  point,   ^^ktr  not 
Mr.  Rose  contended  that  the  sale  of  the  bread  in  this  case  shonld  provided  with 
be  constmed  in  the  same  way  as  any  mercantile  sale,  and  referred       ^^^*'' 
to  Benjamin  on  Sales,  p.  265,  2nd  edit.,  where  there  is  a  quotation 
from  Blackburn  on  Sales,  that  '^  where  from  the   terms  of  an 
executory  agreement  to  sell  unspecified  goods  the  vendor  is  to 
dispatch  the  goods,  or  do  anything  to  them  that  cannot  be  done 
till  the  goods  are  appropriated,  he  has  the  right  to  choose  what  the 
goods  shall  be ;  and  the  property  is  transferred  the  moment  the 
dispatch  or  other  act  has  commenced,  for  then  an  application  is 
made  finally  and  conclusively  by  the  authority  conferred  in  the 
agreement ;  and,  in  Lord  Coke's  language,  ^  the  certainty,  and 
thereby  the  property  begins  by  election.' "     But,  in  my  judg- 
ment, the  question  whether   the  property   passed   at   any  par- 
ticular  moment   is   not   material   to  the  decision  of   this  case, 
because,  as  I  have  said  before,  the  object  of  the   Act  was  to 
prevent  fraud,  and  to  give  the  purchaser  an  opportunity  of  having 
the  bread  weighed  at  the  time  of  delivery.     I  am,  therefore,  of 
opinion  that  the  conviction  must  be  affirmed. 

Hawkins,  J. — In  the  course  of  the  argument  I  had  considerable 
doubt  whether  the  statute  applied  to  this  case,  but  I  have  come 
to  the  conclusion  that  it  does,  and  that  this  conviction  must  be 
affirmed.  The  4th  section  of  the  Act  enacts  that  all  bread  shall 
be  sold  by  weight,  the  words  being,  '^that  from  and  afb  r  the 
commencement  of  this  Act  all  bread  sold  beyond  the  limits  afore- 
said shall  be  sold  by  the  several  bakers  or  sellers  of  bread  respec- 
tively beyond  the  said  limits  by  weight.''  The  Gth  section 
provides  that  every  baker  shall  cause  to  be  fixed  in  some 
conspicuous  part  of  his  shop,  on  or  near  the  counter,  a  beam 
and  scales,  with  proper  weights,  in  order  that  all  bread  there 
sold  may  from  time  to  time  be  weighed  in  the  presence  of  the 
purchaser.  Then  comes  the  7th  section,  where  it  is  enacted 
*'  that  every  baker  or  seller  of  bread  beyond  the  limits  aforesaid, 
and  every  journeyman,  servant,  or  *other  person  employed  by 
such  baker  or  seller  of  bread,  who  shall  convey  or  carry  out 
bread  for  sale  in  and  from  any  cart  or  other  carriage,  shall  be 
provided  with  and  shall  constantly  carry  in  such  cart  or  other 
carriage  a  correct  beam  and  scales,  with  proper  weights  or  other 
sufficient  balance,  in  order  that  all  bread  sold  by  every  such  baker 
or  seller  of  bread,  or  by  his  or  her  journeyman,  servant,  or  other 
person,  may  from  time  to  time  be  weighed  in  the  presence  of  the 
purchaser  or  purchasers  thereof,  except  as  aforesaid."  It  is  clear 
from  those  words  that  the  object  of  the  Act  is  that  the  bread 
should  be  sold  by  weight,  and  that  the  purchaser  should  have  an 
opportunity  of  seeing  that  it  was  of  the  proper  weight.     The 
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RiDowAT     same  section  then  goes  on  to  say  that  ^in  case  any  snch  baker 
Wabd       ^^  seller  of  bread,  or  his  or  her  joomejrman,  servant,  or  other 

' *       person,  shall  at  any  time  carry  out  and  deliver  any  bread  withoat 

1884.  being  provided  with  such  beam  and  scales,  &c.,''  he  shall  be 
SdleoFhr  ^^^^^^  ^  ^  penalty.  So  that  the  first  part  of  the  section  throws 
^J^iker  mt  on  the  baker  a  liability  to  provide  proper  scales  and  weights,  and 
provided  with  the  latter  part  imposes  a  penalty  if  he  should  ^' carry  out  or 
'^^^  deliver''  any  bread  without  being  provided  with  scales  and 
weights.  Now,  apply  these  sections  to  the  present  case.  I  do 
not  think  the  case  of  Robinson  v.  Oliff  covers  this  case,  because 
there  the  facts  were  entirely  different.  In  that  case  it  is  perfectly 
certain  there  had  been  no  sale  until  the  cart  drove  up  to  the 
house  of  the  customer.  The  baker  there  went  to  the  customer's 
house,  or  shop,  and  asked  how  much  bread  was  WMited.  There 
was  no  previous  contract  of  sale  whatever ;  the  baker  had  taken 
out  bread  for  sale,  and  not  bread  which  had  previously  been  sold, 
and  there  was  a  complete  bargain  and  sale  at  the  time  of 
delivery.  That  is  different  from  the  present  case.  Here  it  was 
contended  that  the  court  did  not  carry  out  bread  for  sale.  The 
customer  gave  the  order  to  the  traveller,  who  passed  it  on  to  his 
master,  and  the  baker's  manager  took  a  loaf  from  the  shelf, 
weighed  it,  and  put  it  aside,  for  the  express  purpose  of  sending 
it  to  the  customer.  Although  the  bread  was  selected  by  the 
baker  to  comply  with  that  particular  order,  there  was  no  obliga- 
tion on  the  customer  to  take  that  specific  loaf.  Could  an  action 
of  trover  or  detinue  have  been  maintained  against  the  baker  for 
that  particular  loaf?  I  think  not.  The  object  of  the  statute  is, 
that  the  purchaser  should  have  an  opportunity  of  seeing  the  loaf 
weighed,  and  in  this  case  I  do  not  think  the  purchaser  had  such 
an  opportunify.  It  would  be  straining  the  law  to  say  that  the 
baker  was  the  agent  of  the  customer  to  select  the  loaf.  There 
was  an  order  for  a  loaf,  and  a  contract  to  supply  a  loaf,  but  there 
was  no  loaf  appropriated  until  it  was  deliverea  in  fulfilment  of 
the  contract.  I  think  the  word  ''  deliver"  in  the  statute  means  a 
delivcTV  in  pursuance  of  a  previous  contract  for  sale,  and  when 
the  baker  so  delivers  bread  he  should  be  provided  with  a  proper 
beam  and  scales,  and  with  proper  weights.  If  Miss  Batchffe 
had  gone  herself,  or  sent  her  servant,  to  the  baker's  shop,  and 
either  she  or  her  servant  had  seen  the  loaf  weighed  and  put  aside, 
and  asked  the  baker  to  send  it,  I  am  far  from  saying  that  it 
would  have  been  necessarv  for  the  baker  to  be  prepared  to  weigh 
it  again  on  delivery.  I  think  the  statute  applies  whenever  there 
is  a  delivery  in  pursuance  of  a  previous  order  and  contract  for 
sale,  and  I  agree  with  my  brother  Grove  that  this  conviction 
must  be  affirmed. 

OonvicHon  affirmed. 
Solicitors  for  tiie  appellant,  Purkisa  and  Oo.,  agents  for  A.  B. 
Bwordf  Uanley. 
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CROWN  CASES  RESERVED. 

Apiil  5,  June  21,  and  Dec.  20, 1884. 

(Before  Lord  Oolvbibob,  C.J.,  Gboyb,  J.,  Pollock  and 
HuDDLESTON,  BB.,  Haweins,  Lofes,  Stbphek,  Watkin 
WiLUAMs,  Mathew,  Day,  and  Shite,  JJ.) 

Reg.  v.  Coz  and  Railton.  (a) 

Solicitor  and  eUent — Privilege — Communication  prior  to  com- 
mission  of  crime  -~  Indictment  of  client  —  Admissibility  of 
evidence  ofsoliciior — Professional  employment. 

Professional  confidence  aJid  professional  employment  are  essential 
to  render  communications  between  solicitors  and  their  clients 
privileged.  Where,  therefore,  the  client  Jias  a  criminal  object  in 
view  in  his  communications  with  his  solicitor,  one  of  th^e 
elements  must  necessarily  be  absent,  and  a  communication 
between  a  solicitor  and  his  client,  which  was  a  step  preparatory 
to  the  commission  of  a  criminal  offence,  is  admissible  as  evidence 
in  the  prosecution  of  the  client  for  such  offence. 

In  each  particular  ca^se  the  court  must  determine  upon  the  facts 
aduaUy  given  in  evidence,  or  proposed  to  be  given  in  evidence, 
whetlier  it  seems  probable  that  the  accused  person  may  have 
consulted  his  legal  adviser,  not  after  the  commission  of  the 
crime  for  the  legitimate  purpose  of  being  defended,  but  before 
the  commission  of  the  crime  for  the  purpose  of  being  guided  or 
helped  in  committing  it.  And  every  precaution  must  be  taken 
not  to  hamper  prisoners  in  maJdng  their  defence,  nor  to  enable 
knowledge  to  be  acquired  improperly,  nor  to  compel  unnecessary 
disclosures. 

CASE  reserved  for  the  opinion  of  this  court  in  a  prosecution 
for  conspiracy  tried  before  the  Recorder  of  London  at  the 
Febmary  sessions  of  the  Central  Criminal  Court. 

The  case  was  argued  before  five  judges  of  this  court  on  the  6th 
day  of  Am»il,  viz..  Lord  Coleridge,  C.J.,  Hawkins,  Stephen, 
Watkin  Williams,  and  Mathew,  JJ.,  aziid  was  subsequently 
reheard,  on  the  2l8t  June,  before  ten  j.udges,  viz..  Grove,  J., 
Pollock  and  Hnddleston,  BB.,  Hawkins,  Lopes,  Stephen,  Watkin 
Williams,  Mathew,  Day,  and  Smith,  JJ. 

The  facts  are  fully  stated,  and  the  cases  cited  upon  the  argu- 
ment fully  dealt  with,  in  the  judgment  of  nine  of  the  judges  who 
formed  the  court  at  the  hearing  on  the  21st  day  of  June,  Watkin 

(a)  Reported  by  R.  Cuvminoham  Glen,  Esq.,  Barriiter-at  OLair. 
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R».        Williams,  J.  having  died  previously  to  sucli  jadgment   being 
rt  *^'         delivered. 

Cox  AND        "''V'"''*^^* 

Railton. 

E,  Clarke,  Q.C.,   Oore,  and   QUI  appeared  on  behalf  of  the 

1884.        defendants,  and  contended  that,  unless  it  was  shown  by  some 

JMvifefje  _  extraneous  evidence  that  the  commnnication  was  not  professional, 

S(^icitora»d  it  was  privileged,  and  no  such  evidence  had  been  offered;  the 

fi's^onafetH''  ^^  being  that  ''an  attorney  will  not  be  allowed  against  his 

p/o^ment  '  client^B  will  to  disclose  matters  of  professional  confidence^  though 

himself  willing  to  do  so :  (Phil,  on  Evidence,  p.  105.) 

Woollett  and  Willoughby  appeared  in  support  of  the  conviction, 
and  contended  that  a  consultation  by  a  client  with  his  solicitor 
for  the  purpose  of  committing  a  crime  could  not  be  privileged, 
as  it  was  not  within  the  scope  of  his  professional  employment. 

Cur.  adv.  vult. 
Dec.  20. — Stephen,  J.  read  the  following  judgment : — ^This 
case  was  tried  before  the  Recorder  of  London  at  the  Febmary 
sessions  of  the  Central  Criminal  Court.     The  defendants  were 
convicted  subject  to  a  case  reserved  for  our  opinion.     The  case 
was  argued  first  before  five  judges  on  the  5th  day  of  April,  and 
afterwards,  on  account  of  its  groat  importance,  before  ten  judges 
on  the  21st  day  of  June.     We  said  on  that  occasion  that  we  were 
unanimously  of  opinion  that  the  conviction  must  be  confirmed, 
but  we  deferred  the  statement  of  our  reasons  in  order  that  they 
might  be  given  with  due  fulness  and  deliberation.  The  facts  were 
as  follows :  The  two  defendants,  Richard  Cobden  Cox  and  Rickard 
Johnson  Railton,  were  indicted  for  a  conspiracy  with  intent  to 
defraud  Henry  Munster.     The  indictment  was  set  out  as  part  of 
the  case.     It   contained   six   counts,  and  was  objected  to   on 
grounds  wliich  we  do  not  think  it  necessary  to  state,  as  we  are 
all  of  opinion  that  some  at  least  of  the  counts  were  good,  and  as 
the  objections  made  to  others  were  not  insisted  on  in  argument. 
The  serious  question  was  as  to  the  admissibility  of  the  evidence  of 
a  solicitor,  which  was  given  under  the  following  circumstances  : 
On  the  9  th  day  of  April,  1881,  the  two  defendants  entered  into  a 
partnership  in  the  business  of  newspaper  proprietors  with  respect 
to  a  newspaper  called  The  Brightonian.    In  February,  1882,  Mr. 
Munster  brought  an  action  against  Railton  for  a  libel  which 
appeared  in  that  paper.     On  ttie  24th  day  of  June,  1882,  the 
action  ended  in  a  verdict  for  the  plaintiff  for  40«.  and  costs  as 
between   solicitor  and   client.    Tne  costs  were  taxed  on  the 
18th  day  of  August,  and  on  the  20th  execution  was  issued  against 
Railton  for  the  amount.     The  sheriff  was  met  by  a  bill  of  sale 
from  Railton  to  Cox,  dated  the  12th  day  of  August,  1882,  and 
withdrew.     An  interpleader  action  to  test  the  validity  of  the  bill 
of  sale  was  tried  on  the  15th  day  of  January,  1883.     At  that  trial 
the  deed  of  partnership  of  the  9th  day  of  April,  1881,  was  pro* 
duced,  bearing  upon  it  an  indorsement  purporting  to  be  a  memo- 
randum of  dissolution   of  pai*tnership,   dated  the    3rd   day   of 
January,  1882.     The  case  for  the  prosecution  was  that  the  bill  of 
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salo  was  a  fraudulent  bill  of  sale  of  the  partnership  assets^  entered        ^ko- 
into  between  Bailton  and  Cox  while  they  were  partners,  for  the     cox  and 
purpose  of  depriving  Mr.  Mnnster  of  the  fruits  of  his  judgment^     Railtox. 

and  that  the  memorandum  of  dissolution   of   partnership   was        

indorsed  on  the  deed^  not  on  the  8rd  day  of  January,  1882,  when        ^^^ 

it  bore  date,  but  subsequently  to  Mr.  Munster's  judgment.     In  Privilege  — 

order  to  prove  this  case,  Mr.  Goodman,  a  solicitor,  was  called,  Sofidtoratul 

who  said  (his  evidence  having  been  objected  to,  and  the  objection  yes«?w  ««i- 

haviog  been  overruled) :    "  On  the  28th  day  of  June,  or  there-     ployment 

abouts,  Bailton  and  Cox  came  to  me.     Railton  said, '  I  suppose 

vou  have  heard  the  result  of  the  Munster  case  7'     I  said  '  x  es.' 

He  said,  'Can  anything  be  done  to  prevent  the  property  being 

seized  under  an  execution  V     I  ^aid,  '  Only  a  sale  to  a  bona  fide 

purchaser.'     He  said,  '  Could  the  property  be  sold  and  I  remain 

in  possession  as  manager  V    I  said,  '  No ;    you  must  go  out  of 

possession/     He  said,  '  That  won't  do.     Can  I  give  a  bill  of  sale 

to  Mr.  Cox  V     I  said,  -  You  cannot,  because  of  the  partnership.' 

Uailton  said,  '  Does  anyone  know  of  the  partnership  besides  yon 

and  ourselves  V     I  said,  '  No  ;    not  that  I  am  aware  of,  only  my 

clerks.'     Cox  said,  '  Then  you  do  not  think  a  bill  of  sale  will  do  ?' 

I  said,  '  Certainly  not.'     They  then  asked  my  fee  and  paid  it,  and 

left  the  office.     Nothing  was  said  about  a  dissolution  at   that 

interview.     The  interview  was  with  me  as  a  solicitor,  and  I  was 

paid  my  fee.  It  was  expressly  arranged  that  the  partnership  should 

be  kept  secret.   Nothing  cither  way  was  said  about  a  dissolution." 

The  question  for  our  decision  was  whether   this   evidence  was 

rightly  admitted.     We  must  take  it  afler  the  verdict  of  the  jury, 

that,  so  far  as  the  defendants  Railton  and  Cox  were  concerned, 

their  communication  with  Mr.  Goodman  was  a  step  preparatory 

to  commission  of    a  criminal  offence,  namely,  a  conspiracy  to 

defraud.     The  conduct  of  Mr.  Goodman,  the  solicitor,  appears 

to  have  been  unobjectionable.     He  was  consulted  in  the  ordinary 

course  of  business,  and  gave  a  proper  opinion  in  good  faith. 

The  question,  therefore,  is  whether,  if  a  client  applies  to  a  legal 

adviser  for  advice  intended  to  facilitate  or  to  guide  the  client  in 

the  commission  of  a  crime  or  fraud,  the  legal  adviser   being 

ignorant   of  the  purpose  for  which  his  advice  is  wanted,  the 

communication  between  the  two  is  privileged.     We  expressed 

our  opinion  at  the  end  of  the  argument  that  no  such  privilege 

existed.     If  it  did,  the  result  would  be  that  a  man  intending  to 

commit  treason  or  murder  might  safely  take  legal  advice  for  the 

purpose  of  enabling  himself  to  do  so  with  impunity,  and  that  the 

solicitor  to  whom  the  application  was  made  would  not  be  at 

liberty  to  give  information  against  his  client  for  the  purpose  of 

frustrating  his  criminal  purpose.     Consequences  so  monstrous 

reduce  to  an  absurdity  any  principle  or  rule  in  which  they  are 

involved.     Upon  the  fullest  examination  of  the  authorities,  we 

believe  that  they  are  not  warranted  by  any  principle  or  rule  of  the 

law  of  England ;  but  it  must  be  admitted  that  the  law  upon  the 

subject  has  never  been  so  distinctly  and  fully  stated  as  to  show 
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Utsa.  clearly  tliat  these  consequences  do  not  follow  from  principles 
Q^'j^j^  which  do  form  jMii  of  the  law^  and  which  it  is  of  tlu»  highest 
Bailtov.     importance  to  maintain  in  their  integrity.    We  most  also  observe 

that  decisions  have  been  giren— one  hj  the  Coort  of  Common 

I8a4.       Pleas,  and  several  by  single  judges  sitting  in  the  Grown  Gonrts, 
PntUefje  —  ^^  ^t  Nisi  Prins — which  hare  afforded  some  countenance  to  the 
So/id  tor  and  sopposition  that  the  law  of  England  is  committed  to  doctrines  from 
f^fmal^'  which  these  consequences    might    be    deduced.    We    propose 
pio^ment.  '  accordingly  first  to  state  what,  upon  a  full  consideration  of  the 
cases,  appears  to  us  to  be  the  principle  upon  which  the  present 
case  must  be  decided,  and  then  to  examine  the  principal  cases  in 
which  it  has  been  applied,  with  the  view  of  wowing  that  our 
decision  is  not  inconsistent  with  the  great  majority  of  them, 
though  it  undoubtedly  does  differ  from  others.    The  case  which 
has  fQways  been  regarded  as  the  great  leading  authority  on  the- 
question  of  privilege  of  legal  advisers  is  Oreenough  v.  Chskell 
(1  M.  &  E.  98),  decided  by  Lord  Brougham  in  1883.     The 
question  in  that  case  was  whether  a  solicitor,  Gaskell,  charged 
with  a  fraud  upon  Greenough  arising  out  of  the  affiiirs  of  Darwell, 
could  be  compelled  to  disclose  to  Greenough  communications 
between  Gaskell  and  Darwell,  giving  an  account  of  the  trans- 
*   actions  which  led  to  the  commission  of  the  alleged  fraud,  and  it 
was  held  that  he  could  not.     In  this  case  the  rule  as  to  profes* 
sional  communications  was  laid  down  in  the  following  words: 
"  If  touching  matters  which  come  within  the  ordinary  scope  of 
professional  employment,   they''    (legal  advisers)    ''receive   a 
communication  in  their  professional  capacity  either  from  a  client 
or  on  his  account  and  for  his  benefit  in  the  transaction  of  his 
business ;  or,  which  amounts  to  the  same  thing,  if  they  commit 
to  paper  in   the  course  of   their  employment  on  his    behalf 
matters    which    they    know    only  through    their    professional 
relation  to  the    client,  they  are   not  only  justified  in   with- 
holding such  matters,  but  bound  to  withhold  them,  and  will 
not  be  compelled  to  disclose  the  information  or  produce  the 
papers  in  any  court  of  law  or  equity,  either  as  party  or  as 
witness/'    Lord  Brougham  adds  :  ^'  The  foundation  of  this  rule 
is  not  difficult  to  discover.     ...     It  is  out  of  regard  to  tho 
interests  of  justice,  which  cannot  be  upholden,  and  the  adminis- 
tration of  justice,  which  cannot  go  on  without  the  aid  of  men 
skilled  in  jurisprudence,  in  the  practice  of  the  courts,  and  in 
those  matters  affecting  rights  and  obligations  which  form  the 
subject  of  all  judicial  proceedings/'    Lord  Brougham  then  pro- 
ceeds to  comment  on  the  terms  of  the  rule  so  stated,  and  to  show 
that  many  apparent  exceptions  to  it  are  not  really  within  its 
terms.     This  rule  has  been  accepted  and  acted  upon  ever  since, 
and  we  fully  recognise  its  authority;  but  we  think  that  the 
present  case  does  not  fall  either  under  the  reason  on  which  it 
rests,  or  within  the  terms  in  which  it  is  expressed.     The  reason 
on  which  the  rule  is  said  to  rest  cannot  include  the  case  of  com- 
munications criminal  in  themselves,  or  intended  to  further  any 
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criminal  purpose^  for  the  protection  of  such  commnnications  Rbo. 
cannot  possibly  be  otherwise  than  injurious  to  the  interests  of  QQ^\jfj, 
jnstice^  and  to  the  administration  of  jastice.  Nor  do  snch  com-  Railton. 
mnnications  fall  within  the  terms  of  the  mle.  A  communication  — ^ 
in  furtherance  of  a  criminal  purpose  does  not  '^  come  into  the  ^^^' 
ordinary  scope  of  professional  employment/'  A  single  illostra-  Privilege  — 
tion  will  make  this  plain.  It  is  part  of  the  business  of  a  solicitor  SUicUoremd 
to  draw  wills.  Suppose  a  person^  personating  someone  else,  jjl^o^f^ 
instructs  a  solicitor  to  draw  a  will  in  the  name  of  the  supposed  piogmmu. 
testator,  executes  it  in  the  name  of  the  supposed  testator,  gives 
the  solicitor  his  fee,  and  takes  away  the  will.  It  would  be 
monstrous  to  say  that  the  solicitor  was  employed  in  the  ^^  ordinary 
scope  of  professional  employment.''  He  iu  such  a  case  is  made 
an  unconscious  instrument  in  the  commission  of  crime.  It  is 
probable  that  if  cases  of  this  kind  had  been  present  to  Lord 
Brougham's  mind  when  he  delivered  judgment  in  Qreen/mgh  v. 
Oaskellj  he  would  have  inserted  words  by  way  of  exception  or 
explanation  to  express  his  meaning  more  explicitly ;  but  the 
caution  with  which  he  worded  the  principle  appears  to  us  to  have 
the  same  effect  as  the  insertion  of  such  a  qualification  would  have 
had.  It  seems  to  us,  at  all  events,  that  the  case  which  we  aro 
now  considering  falls  neither  within  the  letter  nor  the  spirit  of 
the  description  given  by  Lord  Brougham  of  the  privilege  of 
legal  advisers.  We  will  now  state  in  the  order  of  time  the  cases 
which  confirm  us  in  this  view.  In  Follet  v.  Jefferyes  (1  Sim. 
N.  S.  1)  a  defendant  was  interrogated  as  to  letters  written  by  her 
to  her  solicitor,  said  to  have  been  intended  to  carry  out  a  fraud. 
It  was  held  that  what  she  proposed  to  do  was  not  fraudulent,  but 
at  the  end  of  his  judgment  Lord  Cranworth,  then  Yice-Ghan- 
cellor,  said :  ^^  It  is  not  accurate  to  speak  of  cases  of  fraud 
contrived  by  the  client  and  solicitor  in  concert  together  as 
cases  of  exception  to  the  general  rule.  They  are  cases  not 
coming  within  the  rule  itself,  for  the  rule  does  not  apply  to 
all  which  passes  between  a  client  and  his  solicitor,  but- only  to 
what  passes  between  them  in  professional  confidence,  and  no 
court  can  permit  it  to  be  said  that  the  contriving  of  a  fraud  can 
form  part  of  the  professional  occupation  of  an  attorney  or  soli- 
citor." It  is  true  that  this  is  only  a  dictum,  but  it  shows 
decisively  how  Lord  Cranworth  understood  the  rule  on  this 
subject,  and  this  suggests  another  observation.  In  order  that 
the  rule  may  apply  there  must  be  both  professional  confidence 
and  professional  employment,  but  if  the  client  has  a  criminal 
object  in  view  in  his  communications  with  his  solicitor,  one  of 
these  elements  must  necessarily  be  absent.  The  client  must 
either  conspire  with  his  solicitor  or  deceive  him.  If  his  criminal 
object  is  avowed,  the  client  does  not  consult  his  adviser  profes- 
sionally, because  it  cannot  be  the  solicitor's  business  to  further 
any  criminal  object.  If  the  client  does  not  avow  his  object  ho 
reposes  no  confidence,  for  the  state  of  the  facts,  which  is  the 
foundation  of  the  supposed  confidence,  does  not  Bxist.    The  spli-. 
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Rko.       citor's  advico  is  obtained  by  a  fraud.     To  return  to  our  former 
^^'  illustration.     If  A.,  proposing  to  forge  a  will,  says  to  B.,  a  soli- 

RAiLToy.     oitor,  "  Forge  for  me  a  will  in  the  name  of  C./^  he  asks  B.  to 
—        commit  a  crime,  which  is  not  B/s  professional  business.    If  he 
^^*       says  '*  I  am  C,  and  I  want  you  to  make  my  will  for  me,"  he 
Prhiitqt  —  reposes  no  confidence  in  B.,  but,  on  the  contrary,  commits  a  gross 
SoticUortmd  fraud  upon  him.    In  1851  the  case  oiRvssell  v.  Jackson  (9  Hare, 
fl^ToZum^  387)  was  decided  before  Turner,  V.O.     It  was  alleged  that  a 
"^hymtntT  testator  had  left  certain  property  upon  a  secret  trust,  and  his  soli- 
tor  was  examined  as  to  the  existence  of  the  trust  and  its  nature. 
A  motion  was  made  to  suppress  his  deposition,  on  the  ground 
that  he  had  been  compelled  to  violate  professional  confidence  in 
making  it.     Turner,  Y.C.  held  that  the  privilege  did  not  exist  at 
all  as  between  different  people  claiming  under  the  client,  as  the 
client's  intentions  were  more  likely  to  be  carried  out  if  his  com- 
munication wibh  his  solicitor  were  known  than  if  they  were  con- 
cealed.    It  was  further  objected  that  the  disclosure  of  the  com- 
munication '^  might  lead  to  the  disclosure  of  an  illegal  purpose.^' 
Sir  George  Turner  observed  on  this  that  he  thought  that  the 
communication  could   not  be  protected  on  that  account.     He 
added :  '^  On  the  contrary,  I  am  very  much  disposed  to  think 
that  the  existence  of  the  illegal  purpose  would  prevent  any  privi' 
lege  attaching  to  the  communication.   When  a  solicitor  is  a  party 
to  a  fraud,  no  privilege  attaches  to  the  communications  with  him 
upon  the  subject,  because  the  contriving  of  a  fraud  is  no  part  of 
his  duty  as  solicitor,  and  I  think  it  can  as  little  be  said  that  it  is 
part  of  the  duty  of  a  solicitor  to  advise  his  client  as  to  the  means 
of  evading  the  law.''     In  1857  the  case  of  Oartside  v.  Outram 
(26  L.  J.  113,  Ch.)  was  decided  by  Lord  Hatherley,  then  Sir  W. 
Page  Wood.     It  was  a  case  in  which  a  firm  of  woolbrokers  sought 
to  restrain  a  man  who  had  been  their  sale  clerk  from  disclosing 
their  transactions.     He  replied  that  the  transactions  were  fraudu- 
lent.    The  Vice*  Chancellor  delivered  a  judgment,  which  we  think 
is  well  summed  up  by  the  head-note  :  *^  Confidential  communica- 
tions involving  fraud  are  not  privileged  from  disclosure."     The 
following  observations  in  the  judgment  appear  to  us  very  weighty, 
and  bear  directly  on  the  present  question :     *'  The  true  doctrine 
is  that  there  is  no  confidence  as  to  the  disclosure  of  iniquity.   Tou 
cannot  make  me  the  confidant  of  a  crime  or  a  fraud,  and  be 
entitled  to  close  up  my  lips  upon  any  secret  which  you  have  tho 
audacity  to  disclose  to  me  relating  to  any  fraudulent  intention  on 
your  part.  Such  a  confidence  cannot  exist."  He  afterwards  refers, 
by  way  of  illustration,  to  the  question  of  professional  confidence : 
^' As  regards  the  question  before  courts  of  justice,  when  the 
question  has  been  whether  a  witness  ought  to  disclose  that  which 
has  been  communicated  to  him,  I  think  the  authorities  largely 
preponderate  for  allowing  no  such  protection,  even  in  one  of  the 
most  confidential  relations — that  between  attorney  and  client;" 
and,  after  referring  to  some  cases  which  we  shall  examine  more 
folly  hereafter,  he  says  that  he  adopts  as  his  own  language  used 
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in  argamenfc  in  the  case  of  Annesley  v.  Aiiglesea  (17  Howell        Rm. 
St.  IVi.  1139)  by  Serjeant  Tisdall:  "I  shall  first  beg  leave  to      ^^\^^ 
consider  whether  an  attorney  may  be  examined  to  any  matter     iuimon. 

which  came  to  his  knowledge  as  an  attorney.    If  he  is  employed        

as  an  attorney  in  any  unlawful  or  wicked  aot^  his  duty  to  the  ^^^' 
public  obliges  him  to  disclose  it.  No  private  obligations  can  p,.iciktfe  — 
dispense  with  that  universal  one  which  lies  on  every  member  of  St^kUormd 
the  society  to  discover  every  design  which  may  be  formed  c/i>wi-/^. 
contrary  to  the  laws  of  the  society  to  destroy  the  public  welfare.^'  *  ^11^^^' 
The  Vice-chancellor  quotes  with  approbation  parts  of  the 
judgments  of  the  judges  in  the  same  case,  and  to  much  the  same 
effect.  The  last  of  this  series  of  cases  to  which  we  shall  refer, 
appears  to  us  to  bo  directly  in  point  in  the  present  case.  It  is 
part  of  the  case  of  Iteg.  v.  OHon^  Orton  was  indicted  for  perjury 
in  denying  that  he  was  OrtoUj  and  affirming  that  he  was 
Tichborne.  He  gave  Mr.  Holmes^  a  solicitor,  instructions  to 
prepare  a  will  disposing  of  the  property  to  which  he  said  he  was 
entitled,  and  as  part  of  the  evidence  against  him  consisted  in  tho 
alleged  resemblance  of  his  handwriting  to  that  of  Orton  and  its 
alleged  difference  from  that  of  Tichborne,  the  instructions  for 
the  will  were  tendered  for  the  purpose  of  enforcing  this  argu- 
ment. They  were  objected  to  on  the  ground  of  professional 
privilege,  and  the  court  dealt  with  the  matter  as  follows : — 
Gockburn,  C.J. :  "  We  must  assume  prima  facie  for  the  purpose 
of  the  inquiry,  but  only  for  that  purpose,  that  the  purpose  which 
the  defendant  had  in  seeking  to  obtain  these  estates,  which  he 
proposed  here  to  dispose  of  by  the  will  for  which  he  gives 
instructions  to  Mr.  Holmes,  was  a  fraudulent  purpose,  that  of 
obtaining  estates  to  which  he  was  not  entitled.  Then  the 
principle  on  which  we  proceed  is  this :  that  where  anything  is 
done,  any  communication  made  from  a  client  to  an  attoi*ney, 
with  reference  to  a  fraudulent  purpose,  the  privilege  does  not 
exist.  The  fraudulent  character  of  the  communication  takes 
away  the  privilege.  Now,  here,  assuming  hypothetically  for  the 
mere  purpose  of  the  argument,  that  which  is  the  subject-matter 
of  this  inquiry,  which  the  jury  will  eventually  have  to  determine, 
that  the  defendant  was  engaged  in  a  fraudulent  scheme  to 
acquire  estates  to  which  he  was  net  entitled,  and  gives 
instructions  for  a  will,  by  which  will  these  estates  which  he 
thus  fraudulently  seeks  to  acquire  are  to  be  disposed  of,  and 
amongst  other  things  these  estates,  or  portions  of  them,  are 
intended  to  be  given  to  his  attorney  and  other  persons  who  are 
co-operating  with  him  in  this  scheme.  Now,  inasmuch  as  this 
would  be  for  the  purpose  of  having  the  effect  of  stimulating 
the  attorney  to  more  activity  and  earnestness  in  assisting 
him  to  carry  out  this  scheme,  which  we  assume  for  the 
purpose  is  based  on  fraud  and  iniquity^  then  that  is  dehors  the 
privilege.  If  he  has  told  his  attorney  beforehand  that  he  was 
seeking  to  acquire  estates  to  which  he  was  not  entitled,  and 
employed  the  attorney  for  the  purpose^  the  attorney^  however 
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ttn.  innocent^in  the  one  case  of  conrse  be  would  noi  be  innooent ; 

CoxAKD  ^^^'  aseaming  tbe  attorney  knew  nothing  of  the  iniqoity  or 

Uailtow.  wickedness  of  the  purpose^  but  believed  himself  honestly  employed 

-—yet  if  the  client  had  a  dishonest  parpose  in  view  in  the  com- 

1884.  mnnication  he  makes  to  his  attorney^  with  the  view  of  making  the 


Privi/^  —  attorney  the  innocent  instrument  of  carrying  out  the  fraud,  it 
Sffidior  tmd  deprives  the  communication  of  the  privilege.     So  I  think  here 
yenioii^AK-  ^^^  ^^  ^^^  communication  has  not  for  its  immediate  object  the 
phgtmHt.     carrying  out  of  a  frauds  but  still  affects  the  accomplishment  of  it 
by  inducing  the  attorney  to  take  greater  care  and  to  use  more 
diligence  and  be  more  careful  than  he  otherwise  would  be  in  the 
furtherance  of  the  things  it  still  comes  to  the  same  thing.     Of 
course   in  deciding  such  a  question  we  must  for  the   present 
assume  that  the  purpose  was  a  fraudulent  one,  because  that  is  the 
way  the  case  is  presented  to  us.     Of  course  we  are  not  pronounc- 
ing any  opinion  as  to  the  aflSrmative.     We  have  still  the  inquiry 
involving  that  question,  but  whatever  further  inquiry  there  may 
be  I  think  it  is  admissible.''    Mellor,  J.  agreed.     Lush,  J.  said : 
'^  I  am  disposed  myself  to  put  it  on  this  wiaer  ground,  and  to  hold 
that  the  law  does  not  allow  under  the  name  of  privilege  any  person 
to  withhold  evidence  which  is  within  his  power  which  maybe  used 
in  support  of  a  criminal  charge.''    In  the  case  of  Tichbome  v. 
Lushington,  out  of  which  the  prosecution  of  Orton  for  perjury 
arose,  Bovill,  O.J.  at  the  close  of  the  case  said  :    "  I  believe  the 
law  is,  and  properly  is,  that  if  a  party  consults  an  attorney  and 
obtains  advice  for  what  afterwards  turns  out  to  be  the  commission 
of  a  crime  or  fraud,  that  party  so  consulting  the  attorney  has  no 
privilege  whatever  to  close  the  lips  of  the  attorney  for  stating  the  « 
truth.     Indeed,  if  any  such  privilege  should  be  contended  for  or 
existed,  it  would  work  most  grievous  hardship  on  an  attorney  who, 
after  he  had  been  consulted  upon  what  subsequentiy  appeared  a 
most  manifest  crime  and  fraud,  would  have  his  lips  closed,  and 
might  place  himself  in  the  very  serious  position  of  b^ng  suspected 
to  DO  a  party  to  the  fraud,  and  without  his  having  an  opportunity 
of  exculpating  himself.     .    .    .    There  is  no  privilege  in  the  case 
which  I  have  suggested  of  a  party  consulting  another,  a  pro- 
fessional man,  as  to  what  may  afterwards  turn  out  to  be  a  crime 
or  fraud,  and  the  best  mode  of  accomplishing  it."    Upon  these 
grounds  we  think  that  the  question  asked  of  Mr.  Goodman  in  the 
present  case  was  properly  put  and  answered.    We  now  proceed 
to  consider  the  cases,  some  of  which  have  produced  a  different 
impression.    We  may  first  shortly  notice  three  Chancery  cases  to 
which  we   have    been    referred.     In   one  of   these   (KeUy  v. 
Jackson,    L.    Sep.    13    Ir.   Eq.   129)   it   was    decided   that  a 
solicitor   who    had    suggested    a    firaud    to    his    client    could 
not  claim  privilege  on  the  ground  that  his  knowledge  of  the 
matter  was  derived  from  his  client.  In  the  other  two  {JSlornington 
V.  Momington,  2  J.  &  H.  697,  and  OharUon  v.  Oomhesy  32  L.  J. 
28i',   Oh.)   it  was  held  that  where   client  and  solicitor  were 
co-oonspirators  in  a  frauds  the  solicitor  must  be  charged  with  the 
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fraud  if  discovery  was  required  of  him^  bat  nothing  was  said  as  to        Rn. 
the  case  of  firaadulent  or  criminal  communications  by  a  gfuilty     (^q^'^^,) 
client  to  an  innocent  solicitor.    We  may  accordingly  pass  by     railtoit. 

tbese  cases  without  further  notice.    The  cases  decided  at  Nisi       

Prius,  or  in  the  Courts  of  Common  Law,  are  as  follows,  taking  ^^^ 
them  in  order  of  time.  The  first  is  Anneeley  y.  Anglesey  Pn'vi/ege  ^ 
(17  St.  Tr.  1189),  tried  in  Dublin  in  1748.  We  have  already  Sofidtor  and 
mentioned  the  principal  point  in  this  case  as  having  been  quoted  y^^'^lj^ 
with  approval  by  Lord  Uatherley  in  Oarlside  v.  Ouiram.  The  pbyment, 
question  was  whether  Lord  Anglesey  had  caused  Annesley,  the 
true  heir  to  the  property,  to  be  kidnapped  and  carried  off  to 
America,  in  order  that  Lord  Anglesey  might  enjoy  the  family 
estates.  The  evidence  offered  was  that  Lord  Acglesey  had 
employed  an  attorney  to  prosecute  Annesley  for  murder  in 
respect  of  the  death  of  a  person  whom  Annesley  had  accidentally 
killed,  saying  he  would  ^'  Give  10,000Z.  if  he  could  get  him 
hanged.''  On  this  evidence  the  remarks  already  quoted,  and 
others  to  the  same  effect,  were  made  on  a  trial  at  bar.  The  next 
case  was  Rex  v.  Dixon,  decided  in  1765  (3  Burr.  1687).  In  this 
case  one  Peach  had  produced  forged  vouchers  before  a  master  in 
Chancery,  and  Dixon,  his  attorney,  was  subpoenaed  to  produce 
them  to  the  grand  jury  before  which  Peach  was  indicted.  He 
refused,  and  an  attachment  was  moved  for  against  him,  but  the 
court  refused  to  grant  it.  It  does  not  appear  how  the  papers 
came  into  Dixon's  hands.  There  is  certainly  nothing  to  show 
that  Peach  gave  them  to  him  for  any  unlawful  purpose.  He 
may  have  deposited  them  with  him  after  the  crime,  and  for  the 
puiposes  of  his  defence.  The  next  case  is  Oromoch  v.  Heatheote 
(2  B.  &  B.  4)  decided  in  1820.  In  this  case  the  question  was 
whether  a  deed  was  fraudulent,  and  ''to  prove  the  fraud  the 
defendant  proposed,  amouffst  other  evidence,  to  call  Smith,  an 
attorney,  to  whom  the  father ''  (the  assignor)  "  had  applied  to 
draw  the  assignment,  and  who  had  refused  to  draw  it,  snowing 
that  an  execution  had  been  issued  against  the  father.''  The  full 
Court  of  Common  Pleas,  Dallas,  C.J.  and  Burrough  and 
Richu*dson,  JJ.,  held  that  this  evidence  was  rightly  rejected  at 
the  trial.  This  case  closely  resembles  the  one  now  before  us. 
Indeed,  the  only  distinction  is  that  the  objection  taken  to  the 
evidence  was  that  the  privilege  of  solicitors  extended  only  to 
communications  made  in  the  progress  of  a  cause.  The  court 
accordingly  do  not  seem  to  have  had  before  them  the  considera- 
tions to  which  we  have  addressed  ourselves.  If  the  case  cannot 
be  supported  on  this  ground  we  differ  from  it,  as  it  seems  to  us 
to  be  opposed  not  only  to  all  principle  but  to  the  series  of 
authorities  to  which  we  have  already  referred.  It  is  right 
to  say  that  Oromack  v.  HeaOicote  is  approved  of  in  Oreenough 
V.  OoahiU  and  in  other  cases,  but  it  is  cited  only  as  a  general 
statement  of  the  doctrine  of  privilege,  and  the  particular 
point  now  under  consideration  is  not  discussed  or  mentioned. 
The  point  for  which  it  is  cited  is  that  it  deddes  that  privilege  is 


620 


CRIMINAL  LAW   CASES. 


RiK}. 
?;. 

Cox  AND 

Railtox. 

18^4. 

l\'wUeffe  — 

SifUcitor  and 

cicvt — /Vo- 

fiAsaional  eut- 


not  confined  to  communications  made  in  the  coarse  of  a  suit. 
The  next  case  is  Rex  v.  Smith  (1  Phillips  on  Evidence,  by 
Arnold,   118,  A.D.   1822).     In  this  case  Holrojd,  J.  refused 
to  compel  an  attorney  to  produce  a  forged  promissory  note 
which  the  prisoner  had  given  to  him  in  order  to  sue  upon  it.     It 
had  been  produced  before  the  magistrates  and  returned  to  the 
attorney  at  his  request,  as  he  said  he  had  a  lien  on  it.     We  do  not 
agree  with  this  decision.     It  was  said  not  to  be  law  by  Pattison,  J. 
in  Keg.  v.  Avery  (8  0.  &  P.  596,  A.D.  1838),  though  some  years 
afterwards    he    said    that  ''the  observations  he   was    reported 
to    have  made    about   it    seem    too  strong :"    {Reg.    v.    Tuf, 
1  Den.    C.   0.   324.)      The   Nisi  Prius  case   of  Doe  v.  Harris 
(5  G.  &  P.  &92),  decided  in  1833  by  Justice,  aflerwards  Baron, 
Parke,  was  precisely  similar  to  Cromack  v.  Ucathcote,  and  was 
decided  expressly  on  tho  authority  of  that  case.      The  case  of 
Knight  V.  Turquand  (2  M.  &  W.  101,  A.D.   1836)    was   also 
mentioned  to  us.      It  is  enough  to  say  of  it  that  it  was  not 
a  case  of  fraud  or  crime.     The  next  case  is  Reg.  v.  Hayward 
and  others  (2  C.  &  K.  234,  A.D.  1846).   In  that  case  Pollock,  O.B. 
admitted  a  forged  will  which  the  prisoners  by  a  trick  had  got  into 
the  possession  of  the  attorney  who  produced  it,  hoping  that  ho 
might  act  on  it,  as  he  did.     The  judges  held  that  this  will  was 
rightly  admitted,  there  having  been  no  professional  confidence, 
"  even  if  that  could  have  made  any  difference.'^      This  case  is  an 
nuthority  in  favour  of  the  view  taken  by  us.     There  can  in  reason 
bo  no  distinction  between  getting  a  will  into  a  solicitor's  posses- 
sion by  fraudulently  putting  it  amongst  other  documents  and 
getting  his  advice  by  telling  a  lie  as  to  the  object  for  which  it  is 
asked.     The  last  case  to  be  mentioned  is  Reg.  v.  Tuff  (1  Den. 
0.  C.  325,  A.D.  1848,  reported  also  as  Reg.  v.  Tylneyy  18  L.  J.  87, 
M.  C).      In  this  case  the  indictment  was  for  forging  a  will.     It 
had  been  put  into  the  hands  of  an  attorney  in  order  to  be  put  in 
force,   and  the  question  was  whether  he  could  produce  it  in 
evidence.     The  evidence  was  admitted,  and   on  the  prisoner's 
conviction  a  case  was  reserved   for   the  fifteen  judges.     They 
recommended  a  pardon  on  another  point,  and  gave  no  opinion  as 
to  the  admissibility  of   the  evidence.      From  tho  observations 
made    during    the  argument  by   different  learned  judges,   as 
reported  in   the   Law   Journal,  it  would  seem  that  there  was 
some  difference  of  opinion  on  the  subject  (see  Reg.  v.  Tylney, 
18  L.  J.  378,  M.  C).     From  this  examination  of  the  authorities 
it  will  be  seen  that  we  differ  from  one  decision  of  the  full  Court 
of  Common  Pleas,  and  from  two  decisions  at  Nisi  Prius,  but  wc 
do  so  on  the  strength  of  other  decisions  which  appear  to  us  not 
only  lobe  of  greater  authority,  but  also  to  be  more  in  accordance 
with  legal  principles  as  well  as  with  justice  and  expediency.     We 
have  one  other  matter  to  notice.  We  were  greatly  pressed  with  the 
argu  ment  that,  speaking  practically,  the  admission  of  any  such  excep  - 
lion  to  the  privilege  of  legal  advisers  as  that  it  is  not  to  extend  to 
communications  made  in  furtherance  of  any  criminal  or  fraudulent 
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purpose  would  greatly  diminish  the  value  of  that  privilege.     The         R«*' 
privilege  must^  it  was  argued^  be  violated  in  order  to  ascertain      cox  and 
whether  it  exists.   The  secret  must  bo  told  in  order  to  see  whether      Railton. 
it  ought  to  be  kept.     We  were  earnestly  pressed  to  lay  down        -— 

some  rale  as  to  the  manner  in  whioh  this  consequence  should  be        * 

avoided.  The  only  thing  which  we  feel  authorised  to  say  upon  Privilege  — 
this  matter  is,  that  in  each  particular  case  the  court  must  deter-  Solicitor  md 
mine  upon  the  facts  actually  given  in  evidence  or  proposed  to  be  f^^^i^^ 
given  in  evidence,  whether  it  seems  probable  that  the  accused  phymenu 
person  may  have  consulted  his  legal  adviser,  not  after  the  com- 
mission of  the  crime  for  the  legitimate  purpose  of  being  defended, 
but  before  the  commission  of  the  crime  for  the  purpose  of  beiug 
guided  or  helped  in  committing  it.  We  are  far  from  saying  that 
the  question  whether  the  advice  was  taken  before  or  after  the 
offence  will  always  be  decisive  as  to  the  admissibility  of  such 
evidence.  Courts  must  in  every  instance  judge  for  themselves 
on  the  special  facts  of  each  case,  just  as  they  must  judge  whether 
a  witness  deserves  to  be  examined  on  the  supposition  that  he  is 
hostile,  or  whether  a  dying  declaration  was  made  in  the  immediate 
prospect  of  death.  In  this  particular  case  the  fact  that  there  had 
oeen  a  partnership  (which  was  proved  on  the  trial  of  the  inter- 
pleader issue),  the  assertion  that  it  had  been  dissolved,  the  fact 
that  directly  after  the  verdict  a  solicitor  was  consulted,  and  that 
the  execution  creditor  was  met  by  a  bill  of  sale  which  purported 
to  have  been  made  by  the  defendant  to  the  man  who  had  been 
and  was  said  to  have  ceased  to  be  his  partner,  made  it  probable 
that  the  visit  to  the  solicitor  really  was  intended  for  the  purpose 
for  which,  after  he  had  given  his  evidence,  it  turned  out  to  have 
been  intended.  If  the  interview  had  been  for  an  innocent 
purpose^  the  evidence  given  would  have  done  the  defendants 
good  instead  of  harm.  Of  course  the  power  in  question  ought  to 
be  used  with  the  greatest  care  not  to  hamper  prisoners  in  making 
their  defence,  and  not  to  enable  unscrupulous  persons  to  acquire 
knowledge  to  which  they  have  no  right,  and  every  precaution 
should  be  taken  against  compelling  unnecessary  disclosures. 

Conviction  affirmed. 

Solicitor  for  the  prosecution.  The  Solicitor  to  the  Treasury. 

Solicitors  for  the  defendants,  Palraer  and  Bull. 
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SOUTH-EASTERN     CIRCUIT. 

Camb&idoe  Wintss  Assizes^  1885. 

Thursday,  Jan,  15,  1885. 

(Before  Lord  Colebidoe^  C.J.) 

Reo.  v.  Millhouse.  (a) 

PracUce^^Staiement  by  priioner'^Witnessea  oaUed  by  prisoner. 

Upon  the  trial  of  a  prisoner  who  is  defended  by  counsel  {in  accord^ 
ance  with  the  opinion  of  the  majority  of  the  judges)  the  prisoner 
after  his  counsel's  address  to  the  jury  will  be  allowed  to  make  a 
statement  of  facets  to  the  jury.  But  when  it  is  proposed  to  caU 
witnesses  for  the  prisoner  it  will  not  be  competent  for  him  to 
mahe  any  statement  to  the  jury  in  addition  to  his  counseVs 
address. 

THOMPSON    MILLHOUSB    was    indicted    for    forgery  at 
common  law  and  for  falsification  of  acconnts. 

Horace  Browne,  on  behalf  of  the  prisoner^  said^  at  the  dose  of 
the  case  for  the  prosecntion^  that  he  proposed  to  call  witnesses^ 
and  then  to  address  the  jnry^  and  that  m  accordance  with  the 
resolution  of  the  judges^  the  prisoner  desired  to  make  a  state- 
ment of  facts.  He  wished,  therefore,  to  know  whether  the 
prisoner  should  make  his  statement  before  or  after  his  (Mr, 
Browne's)  address  to  the  jury. 

Lord  GoLB&iBaE,  C.J. — ^By  the  resolution  of  the  majority  of 
the  judges  in  which  I  did  not  agree,  but  by  which  I  am  bound,  it 
appears  to  me  that  it  is  undoubtedly  competent  for  the  prisoner 
to  make  a  statement  of  facts  to  the  jury,  and  the  proper  time  is 
after  his  counsel  has  addressed  the  jury. 

Horace  Browne  said  that  he  wished  the  prisoner  to  be  allowed 
to  meet  the  charge  against  him  by  making  a  statement,  and  also 
by  calling  witnesses ;  that  the  matter  upon  which  such  statement 
was  desired  was  quite  distinct  from  that  upon  which  witnesses 
were  proposed  to  be  called ;  and  he  urged  that  if  he  had  to 
make  his  election  as  to  which  of  the  two  courses  he  should  adopt, 
the  effect  would  be  that  one  part  of  the  prisoner's  case  would  be 
omitted. 

Horace  Avory,  on  behalf  of  the  prosecution,  contended  that  the 
resolution  of  uie  judges  was  not  intended  to  apply  when  the 
prisoner  announced  his  intention  of  calling  witnesses,  and  had 
never  been  extended  to  such  a  case. 

(o)  Reported  by  J.  W.  CkxiriB,  Esq.,  Benietor-at-Law. 
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Lord  CoLEBiDOE. — ^I  cannot  permib  the  prisoner  to  make  a        Rn. 
statement  of  fact  to  the  jury,  he  having  elected  to  call  witnesses.    j|„jj^Q^g. 

To  allow  such  a  coarse  woald  be  to  give  him  a  most  unfair        

advantacfe^  especially  if  he  were  an  intelligent  man*  If  it  were  1885. 
to  be  aUowecl,  the  resnlt  would  be  that,  after  counsel  had  made  pf.Z^^ 
a  defence  and  called  witnesses  to  facts,  that  then  the  prisoner,  statement  b^ 
who  was  not  liable  to  be  cross-examined,  could  supplement  what  pritoner. 
had  been  said  by  his  counsel  and  witnesses,  and  supply  facts  by 
means  of  a  statement  made  without  the  sanction  of  an  oath, 
which  it  would  be  impossible  to  test  by  the  ordinary  means  of 
cross-examination.  Aj9  the  law  at  present  stands,  a  prisoner  not 
being  competent  to  give  evidence  upon  oath,  I  am  of  opinion 
that  it  would  be  most  impolitic  and  dangerous  to  allow  the 
privilege  urged  by  Mr.  Horace  Browne.  In  my  judgment, 
to  permit  such  a  coarse  of  procedure  would  be  extending  most 
unfairly  the  rule  laid  down  by  the  majority  of  the  judges. 
Although  I  dissented  from  that  rule,  still  I  feel  bound  to  carry 
it  out ;  but  I  will  not  extend  it  unless  I  am  compelled.  Either 
Mr.  Horace  Browne  must  elect  to  call  no  witnesses,  in  which 
event  the  prisoner,  after  Mr.  Browne^s  address,  can  supplement 
his  counsePs  observations  by  a  statement  of  fact ;  but  it  would 
be  most  mischievous  and  contrary  to  all  precedent  to  allow  the 
prisoner  to  call  witnesses  and  then  to  volunteer  his  own  statement, 
and  perhaps  ingeniously  supply  what  was  omitted  in  the  speech 
of  his  counsel  or  the  evidence  of  the  witnesses — a  statement 
which  in  the  present  state  of  the  law  could  not  be  contradicted, 
and  upon  which  the  prisoner  cannot  be  cross-examined.  In 
effect,  the  prisoner  would  be  doing  indirectly  what  he  could  not 
do  directly. 

The  prisoner,   having  been  found  guilty^  wcls  sentenced  to 
nine  months  imprisonment  mth  hard  labour. 
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QUEEN'S  BENCH  DIVISION. 

Dec.  4  and  9,  1884. 

(Before  Lord  CoLeRiDGE,  C.J.^  Grove  and  Dbkman^  JJ.j 

PoLiiOCK  and  Huddleston,  BB.) 

Eeg.  v.  DnnLEY  and  Stephens,  (a) 

MurdeV'-^EHrcme  7iecessity  of  hungei'^ — JtistifiecUian—^Homieide 
by  neccMity  —  Special  verdict  —  Formal  addition  to  special 
verdict — Oertiorari — 36  ^  37  Viet.  c.  36,  «.  16. 

The  two  prisoners  were  indicted  for  uilful  murder,  and  on  the  trial 
the  jury  returned  a  special  verdict,  stating  the  facts,  and 
referred  the  matter  to  the  court.  The  facts  stated  in  tlte  special 
verdict  were  substantially  as  follows  :  The  prisoners,  able-bodied 
English  seamen,  and  the  deceased,  an  English  boy  between 
seventeen  and  eighteen  years  of  age,  the  &i'ew  of  an  English  yacht, 
were  cast  away  in  a  storm  on  the  high  seas  1600  miles  from 
land,  and  were  compelled  to  put  into  an  open  boat.  The  food 
they  took  with  them  was  all  consumed  in  twelve  days,  and  having 
been  for  eight  days  without  food,  and  for  six  days  withovi  water, 
the  prisoners  killed  the  boy.  The  boy  when  hilled  was  lying  at 
tlie  bottom  of  the  boat  quite  lielpless  and  weak,  and  unable  to 
make  any  resistance,  and  did  not  assent  to  his  being  killed.  The 
prisoners  and  another  man  who  was  with  them,  fed  upon  the 
body  and  blood  of  the  boy  for  four  days,  when  they  were  picked 
up  by  a  passing  vessel.  The  verdict  went  on  thus  :  "  That  if  the 
men  had  not  fed  upon  the  body  of  the  boy,  they  would  probably 
not  have  survived  to  be  so  picked  up  and  rescued,  but  vwuhl 
within  the  four  days  have  died  of  famine  ;  that  the  boy,  being  in 
a  much  weaker  condition,  was  likely  to  have  died  before  them  ; 
that  at  the  time  of  the  act  in  question  there  was  no  sail  in  sight 
nor  any  reasonable  prospect  of  relief;  that,  under  the  circum- 
stances,  there  appeared  to  the  prisoners  every  probability  that 
unless  they  then  fed,  or  very  soon  fed,  upon  tlte  boy  or  one  of 
themselves,  they  would  die  of  starvation;  that  there  was  no 
appreciable  chance  of  saving  life  except  by  killing  someone  for 
the  others  to  eat ;  that,  assuming  any  necessity  to  kill  anybody, 
there  was  no  greater  necessity  for  killing  the  boy  than  any  of  the 
other  three  menJ' 

On  the  argument  of  the  special  verdict,  the  following  objections 
{ammig  others)  were  taken  by  tlve prisoners^  counsel,  viz. :  That  the 

(a)  Reported  by  W.  P.  Evnttunr,  Esq.,  Barrister-at-Law. 
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formal  ending  of  the  special  verdict^  as  entered  upon  the  record,  ^»J<*- 

was  not  found  by  the  jury,  but  subsequently  added,  and  therefore  pj.,,i^V  and 

invalidated  the  record,  rendering  the  trial  abortive;  also,  that  ^tki'iilks. 

the  record  ought  to  huve  been  brought  up  into  tlie  Queen's  Bench  — -" 

Division  by  certiorari,  and  not  by  mere  order  of  the  court.  ' 

Held,  that  the  facts  as  found  afforded  no  justification  for  the  Murder^ 

TdUing  of  the  boy,  and  that  the  prisoners  were  guilty  of  wilful  JustifiaUe^ 

murder.  ^^%  of 

Held,  also,  that  the  addition  of  the  formal  ending  of  the  special  hunger  — 
verdict  was  matter  of  mere  form,  and  did  not  invalidate  ///e  ^yeciaawJic/. 
record. 

Held,  further,  that  the  record  was  rightly  brought  up  by  order, 
and  not  by  certiorari,  since  by  the  Judicature  Act  the  courts  of 
oyer  and  terminer  and  gaol  delivery  were  w^de  part  of  the  High 
Court  of  Justice. 

^"PHE  two  prisoners  were  indicted  for  the  wilful  murder  of 
J-  Richard  Parker  on  the  25th  day  of  July^  1884^  on  the  high 
seas^  within  the  jurisdiction  of  the  Admiralty  of  England.  They 
were  tried  at  the  winter  assizes  at  Exeter  on  the  6th  day  of 
November,  1884,  before  Huddleston,  B.,  when,  at  the  suggestion 
of  the  learned  judge,  the  jury  returned  a  special  verdict,  setting 
out  the  facts,  and  referred  the  matter  to  the  court  for  its  decision. 
The  learned  judge  thereupon  adjourned  the  assizes  at  Exeter  to 
the  Boyal  Courts  of  Justice  in  London  until  the  25th  day  of 
November,  and  further  adjourned  them  until  the  4th  day  of 
December.  1 

The  conff,  as  above  constituted,  sat  as  a  Divisional  Court  of  the 
Queen's  Bench  Division  (sect.  26  of  the  Judicature  Act,  1873)  to 
hear  the  case,  and  the  prisoners  were  ordered  to  be  present.  The 
record  of  the  proceedings  was  brought  up  by  an  order  of  the 
court,  and  read. 

[The  record,  after  setting  out  the  commission  and  the  indict- 
m^ent  against  the  prisoners,  concluded  with  the  following  special 
verdict : 

The  jnroTB,  upon  their  oath,  say  and  find  that,  on  the  5th  day  of  Joly,  1884,  the 
prisonen,  with  one  Brooks,  all  able-bodied  EngUsh  seamen,  and  itk»  deceased,  also  an 
Bnglish  boy,  between  soTenteen  and  eighteen  years  of  age,  the  crew  of  an  English 
yacht  [a  registered  Eoglish  vessel  (a)],  were  cast  away  in  a  storm  on  the  high  seas, 
1600  miles  from  the  Gape  of  Qood  Hope,  and  were  compelled  to  pnt  into  an  open 
boat  [belonging  to  the  said  yacht  (a)].  That  in  this  bK>at  they  had  no  supply  of 
water  and  no  supply  of  food,  except  two  lib.  tins  of  turnips,  and  for  three  days  they 
had  nothing  else  to  subsist  upon.  That  «h  the  fourth  day  they  caught  a  small  turtle, 
upon  which  they  subsisted  for  a  few  days,  and  this  was  the  only  food  they  had  up  to 
the  twentieth  day,  when  the  act  now  in  question  was  committed.  That  on  the 
twelfth  day  the  remains  of  the  turtle  were  entirely  consumed,  and  for  the  next  eight 
days  they  had  nothing  to  eat.  That  they  had  no  fresh  water,  except  such  rain  as 
they  from  time  to  time  caught  in  their  oilskin  capes.  That  the  boat  was  drifting  on 
the  ocean,  and  it  was  probably  more  than  a  thousand  miles  away  from  land.  That  on 
the  eighteenth  day,  when  they  had  been  seyen  days  without  food  and  five  without 
water,  the  prisoners  spoke  to  Brooks  as  to  what  should  be  done  if  no  succour  came, 
and  suggested  that  someone  should  be  sacrificed  to  save  the  rest,  but  Brooks  dissented, 
and  the  boy  to  whom  they  were  understood  to  refer  was  not  consulted.    That  on  the 

(a)  The  words  in  hraokets  were  by  consent  struck  out  during  the  ailment. 
VOL.  XV.  S    3 
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Rao.         24th  day  of  Jaly,  the  day  before  the  Act  now  in  qaestion,  the  prifloner  Dodley  pro- 

V,  poaed  to  Stephens  and  to  Brooke  that  lots  shonld  be  east  who  should  be  pat  to  death 

DuDUR  AHD    to  save  the  rest,  but  Brooks  refused  to  consent,  and  it  was  not  put  to  the  boy,  and 

Stephevb.      ui  point  of  fact  there  was  no  drawing  of  lots.    That  on  that  day  the  prisoners  spoke 

of  their  haviug  families,  and  suggested  that  it  would  be  better  to  kill  the  boy  that 

1884.         their  lives  should  be  saved,  and  the  prisoner  Dudley  proposed  that  if  there  was  no 

— ^         vessel  in  sight  by  the  morrow  morning  the  boy  should  be  killed.    That  next  day,  the 

Jtfurcfer—      25th  day  of  July,  no  vessel  appearing,  Dudley  told  Brooks  that  he  had  better  go  and 

Justifiable     hmve  a  sleep,  and  made  signs  to  Stephens  and  Brooks  that  the  boy  had  better  be 

homicide  —    killed.    The  prisoner  Stephens  agreed  to  the  act,  but  Brooks  dissented  from  it.    That 

Necessity  of  the  boy  was  then  lying  at  the  bottom  of  the  boat  quite  helpless,  and  extremely 

hunger  —      weakened  by  famine  and  by  drinking  sea  water,  and  unable  to  make  any  resistance, 

SjpecUd  verdict,  i^o'  did  he  ever  assent  to  his  being  killed.    The  prisoner,  Captain  Dudley,  offered  a 

prayer,  asking  forgiveness  for  them  all  if  either  of  them  should  be  tempted  to  commit 

a  rash  act,  and  that  their  souls  might  be  saved.    That  the  prisoner  Dudley,  with  the 

assent  of  the  prisoner  Stephens,  went  to  the  boy,  and  telling  him  that  his  time  was 

come,  put  a  knife  into  his  throat  and  killed  him  then  and  there.    That  the  three  men 

fed  upon  the  body  and  blood  of  the  boy  for  four  days.      That  on  the  fourth  day 

after  the  act  had  been  committed,  the  boat  was  picked  up  by  a  passing  vessel,  and 

the  prisoners  were  rescued  still  idive,  but  in  the  lowest  state  of  prostration.    That 

they  were  carried  to  the  port  of  Falmouth,  and  committed  for  trial  at  Exeter.    That, 

if  the  men  had  not  fed  upon  the  body  of  the  boy,  they  would  probably  not  have 

survived  to  be  so  picked  up  and  rescued,  but  would  within  the  four  days  have  died  of 

famine.    That  the  boy,  being  in  a  much  weaker  condition,  was  likely  to  have  died 

before  them.    That  at  the  time  of  the  act  in  question  there  was  no  sail  in  sight,  nor 

any  reasouable  prospect  of  relief.    That  under  the  circumstances  there  appeared  to 

the  prisoners  every  probability  that,  unless  they  then  fed,  or  Tory  soon  fed,  upon 

the  boy  or  one  of  themselves,  they  would  die  of  starvation.    That  there  was  no 

appreciable  chuioe  of  saving  life  except  by  killing  someone  for  the  others  to  eat.  That, 

assuming  any  necessity  to  kill  anybody,  ther^  was  no  greater  necessity  for  killing  the 

boy  than  any  of  the  other  three  men. 

But  whether  upon  the  whole  matter  aforesaid  by  the  said  jurors  in  form  aforesaid 
found  the  killing  of  the  said  Richard  Parker  by  the  said  Thomas  Dudley  and  Edwin 
Stephens  done  and  committed  in  manner  aforesaid  be  felony  and  murder  or  not  the 
said  jurors  so  as  aforesaid  chosen,  tried,  and  sworn,  are  ignorant,  and  pray  tiie  advice 
of  the  court  thereupon.  And  if  upon  the  whole  matter  aforesaid  by  the  said  jurors  in 
form  aforesaid  found  the  court  shall  be  of  opinion  that  the  aforesaid  killing  of  the  said 
Richard  Parker  in  manner  aforesaid  done  and  committed  be  felony  and  murder,  then 
the  said  jurors  on  their  oath  say  that  the  said  Thomas  Dudley  and  Edwin  Stephens 
are  each  guilty  of  the  felony  and  murder  aforesaid  in  manner  and  form  as  in  and  hy 
the  indictment  aforesaid  above  specified  is  against  them  alleged.  And  if  upon  the 
whole  matter  aforesaid  by  the  said  jurors  in  form  aforesaid  found  the  court  shall  be  of 
opinion  that  the  aforesaid  killing  of  the  said  Richard  Parker  in  manner  aforesaid  done 
and  committed  be  not  felony  and  murder,  then  the  jurors  aforesaid  on  their  oath 
aforesaid  say  that  the  said  Thomas  Dudley  and  Edwin  Stephens  are  not  guilty  of  the 
felony  and  murder  aforesaid  in  manner  and  form  as  in  and  by  the  said  indictment 
above  specified  is  against  them  alleged.  And  if  upon  the  whole  matter  aforesaid  by 
the  said  juron  in  form  aforesaid  found  the  court  shall  be  of  opinion  that  the  killing 
of  the  said  Richard  Parker  in  manner  aforesaid  done  and  committed  be  felony  and 
manslaughter,  then  the  said  jurors  on  their  said  oath  say  that  the  said  Thomas  Dudley 
and  Edwin  Stephens  are  each  guilty  of  the  felonious  killing  and  slaying  of  the  said 
Richard  Parker.  And  if  upon  the  whole  matter  aforesaid  by  the  said  jurors  in  form 
aforesaid  found  the  court  shall  be  of  opinion  that  the  aforesaid  killing  of  the  said 
Richard  Parker  be  neither  felony  and  murder  nor  felony  and  manslaughter,  then  the 
said  jurors  on  their  oath  say  that  the  said  Thomas  Dudley  and  Edwin  Stephens  are 
not  guilty  of  the  premises  in  the  indictmei^t  specified  and  charged  upon  them.  | 

Oollins,  Q.C.  {R.  Clark  and  L,  E,  Pyke  with  him),  for  the 
prisoners,  took  (among  others)  the  following  preliminary  objec- 
tions :  First,  the  words  in  the  record,  "  a  registered  English 
vessel,^'  and  '^  belonging  to  the  said  yacht,''  ought  to  be  strack 
out,  as  they  were  not  in  the  special  verdict  as  found  by  the  jury. 
[Sir  H.  James  (A.Q.) — I  admit  that  these  words  were  not  in  the 
verdict  as  given  by  the  jury,  but  they  were  added  from  the 
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learned  judge's  notes.    I  do  not  think  they  are  material^  and  will        Rw. 
consent  to  their  being  omitted.  Dudley  and 

The  CouBT^  by  consent^  ordered  tha  words  to  be  strack  out.         Stbphbnb. 

Collins,  Q.C. — The  next  objection  is  that  the  formal  ending  of 

the  special  verdict,  as  entered  on  the  record,  was  no  part  of  tho        

special  verdict  found  by  tho  jury.     The  verdict  found  by  the  jury     Murder^ 
ended  with  the  words  "  the  said  jurors  aforesaid  chosen,  tried,    JuMtiMk 
and  sworn,  are  ignorant,  and  pray  the  advice  of  the  court  there-  jy^^^y  "S 
upon.''    All  the  subseauent  part  has  been  added  since.     It  is    hunger  -— 
part  of  the  verdict,  and  there  are  a  number  of  special  verdicts  Special  verdict 
which  the  jury  signed,  or  counsel  for  the  Crown  signed,  contain- 
ing this  formal  part.     There  was  really  no  finding  by  the  jury  of 
''  guilty  '^  or  "  not  guilty  *'  upon  the  facts  stated  in  the  special 
verdict.     If  this  ending  is  not  struck  out,  in  reality  the  judges 
will  find  them  guilty  or  not  guilty  upon  the  special  facts  found  by 
the  jury.     In  the  case  of  Rex  v.  Olistwynd  (18  Sta.  Tr.  218)  the 
jury  signed  the  special  verdict.    The  jury  have  not  agreed  to  this 
finding,  and  consequently  the  whole  trial  is  abortive.     [Huddles- 
ton,  B. — If  you   look   at   Leach's   Crown  Cases  you  will  see 
numerous  cases,  all  of  which  conclude  in  this  way.    It  is  a  purely 
formal  ending,  which  the  jury  intended.     For  instance,  in  Rex  v. 
Pedley  (1  Leach's  C.  C.  242)  the  verdict  ends  with  the  words, 
"  But  whether,  upon  the  whole  of  these  facts,  the  prisoner  is 
guilty  of  the  offences  charged  in  the  indictment,  the  jury  submit 
to  the  court.''     Dbnman,  J. — ^In  the  case  of  Rex  v.  Oneby  (2  Ld. 
Baym.  1845),  the  special  verdict  ends  in  this  way.] 

Sir  jff.  Jamea  (A.G.)  for  the  Crown. — ^The  record  in  Rex  v. 
Hazel  (1  Leach's  C.  C.  868)  has  been  followed  exactly  in  this 
case.  These  words  are  in  every  special  verdict,  and  the  jury 
having  submitted  to  the  court,  it  is  never  put  to  them  whether 
they  propose  to  obey  the  court  in  returning  their  verdict  or  not. 
It  is  the  natural  intendment  from  their  submission  to  the  court. 
Sir  Michael  Foster,  in  his  Crown  Law,  3rd  edit.,  p.  255,  says : 
''  In  every  case  where  the  point  turneth  upon  the  question 
whether  the  homicide  was  committed  wilfully  and  maliciously, 
or  under  circumstances  justifying,  excusing,  or  alleviating  the 
matter  of  fact,  viz.,  whether  the  facts  alleged  by  way  of  justifica- 
tion, excuse,  or  alleviation,  are  true,  is  the  proper  and  only 
province  of  the  jury.  But  whether,  upon  a  supposition  of  the 
truth  of  facts,  such  homicide  be  justified,  excused,  or  alleviated, 
must  be  submitted  to  the  judgment  of  the  court;  for  the 
construction  the  law  putteth  upon  facts  stated  and  agreed,  or 
found  by  a  jury,  is  in  this,  as  in  all  other  cases,  undoubtedly  the 
proper  province  of  the  court."  He  referred  to  Rex  v.  Oneby 
(2  Ld.  Kaym.  1485)  and  Rex  v.  Maokalley  (5  Co.  Bep.  111). 
[Lord  CoLiBBiDGS,  C.J. — To  my  view  it  is  wholly  immaterial,  and 
is  mere  form.  The  jury  could  not,  having  found  the  facts,  find  a 
verdict  contrary  to  the  law.  They  have  found  the  facts,  and  the 
court  is  to  give  judgment  upon  the  facts.] 

Sir  H,  James  then  moved  that  the  record  be  filed. 

s  s  2 
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to>.  Gollins,  Q.C.  objecfced  that  the  record  onght  to  have   been 

DoD»r  AHD  ''^^o^K^*'  ^^^  ttis  court  by  certiorari,  and  not  by  an  order  of  the 

STKPHBfg.     court.     [Lord  Colbeidgb,  O.J. — The  Courts  of  Assize  are  part  of 

— •       the  High  Court  now  by  sect.  16  of  the  Judicature  Act,  1873, 

'       and  the  record  has  been  brought  from  one  part  of  the  court  to 

Murder-^    another.] 

homi''^dl^t^       Sir  H.  James,  A.G.  (Oharles,  Q.C,  G.   Mathewsj  and  Danck^ 
NeceLitw  of  '^^^^  with  him)  for  the  Crown. — Upon  the  merits  of  the  case  the 
hmiger  —     killing  of  the  boy  Parker,  in  the  manner  and  under  the  circum- 
Speeiai verdict,  stances  stated  in  the  special  verdict,  was  murder.     Taking  the 
facts  in  the  special  verdict  in  the  light  most  favourable  to  the 
prisoners,  it  may  be  taken  that,  when  Parker  was  killed,  the 
prisoners  believed  that  if  they  did  not  feed  upon  him  they  would 
die,  and  it  may  be  taken  that,  if  they  had  not  done  so,  they 
would  not  have  outlived  the  four  days  till  they  were  rescued,  and 
that  the  boy  would  have  died  before  any  relief  came.     But,  on 
the  other  hand,  at  the  time  the  prisoners  took  the  life  of  the  boy 
there  was  a  chance  of  his  being  saved,  and  they  deprived  him  of 
that  chance.    That  being  so,  and  separating  this  case  from  the 
question  of  men  acting  under  legal  process  or  acting  in  course  of 
warfare,  this  proposition  is  a  true  one :     That  where  a  private 
person,  acting  upon  his  own  judgment,  takes  the  life  of  a  fellow- 
creature,  that  taking  away  intentionally  of  a  fellow-creature's 
life  can  be  justified  on  one  ground  only,  that  is,  self-defence — se 
et  sua  defendendo ;  and  it  must  be  self-defence  against  the  acts 
of  the  person  whose  life  is  taken,  for  the  life  of  a  third  innocent 
person  must  not  be  taken  to  save  one's  own  from  the  act  of  the 
aggressor.     [Huddleston,  B. — ^A  man  sees  that  a  great  crime  is 
about  to  be  committed  by  another  with  a  deadly  instrument,  and 
he  interferes  and  takes  the  life  of  the  man  with  the  deadly  instru- 
ment, surely  that  would  be  justifiable  f]      That  case  falls  within 
the  spirit  of  the  proposition  mentioned  above.     Now,  it  must  be 
admitted  that,  if  a  man  be  dying  of  hnnger,  he  must  not  steal 
food  in  order  to  satisfy  that  hunger;  if  he  did  he  would  be  guilty 
of  theft.     If,  then,  this  boy  owned  and  had  in  his  possession 
food,  and  if  the  prisoners  bad  taken  it  from  him,  they  would 
have  been  guilty  of  larceny ;  and  if  they  had  killed  him,  in  order 
to  obtain  it,  they  would  have  been  guilty  of  murder  and  larceny. 
Can  it  be  said,  then,  that  a  man  who  cannot  steal  food,  or  commit 
murder  to  obtain  it,  can  take  human  life  in  order  to  obtain  the 
food  of  which  the  body  is  composed  ?    Yet  that  must  be  the 
other  side's  contention.     The  great  authorities — Hale,  Hawkins, 
Sir  Michael  Foster,  and  East — ^all  concur  in  the  view  that  no 
necessity  of  hunger  will  justify  the  killing  of  a  man. 

Lord  CoLKRiDGE,  C.J. — The  proposition  that  this  is  not  murder 
is  so  entirely  novel,  and  the  present  impression  of  our  minds  so 
clear,  that  we  think  we  had  better  hear  what  Mr.  Collins  has  to 
say  upon  the  point. 

Sir  n,  James, — It  would  be  convenient  now  to  refer  to  the  case 
of  the  seven  Englishmen  mentioned  by  Baron  Pnfiendorf  in  his 
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Law  of  Nature  and  Nations^  book  ii.,  c.  6,  sect.  3   (p.  203).  R»»- 

[HoDDLEBTON,  B. — ^A  member  of  the  Bar  (Sir  Sheraton  Baker)  j^^^yj^  ^^^ 

has  foand  the  case  referred  to  at  the   British  Musenm^  in  a  Stepbbns. 

medical  work  of  a  Dutch  writer,  Nicolans  Tulpius,  and  he  has  — - 

given  me  a  copy  of  it.  (a)]     That  case,  as  now  investigated,  ' 

shows  that  it  is  no  authority  at  all  in  support  of  the  prisoner's  Murder^ 

contention.  Juatifiab/e 

A.  Collins,  Q.C.  (H.  Olarh  and  L.  K  PyJce  with  him)  were  heard  ^^^^"^ 
to  argue  for  the  prisoners.  hunger  — 

Lord  CoLEBiDGB,  C.J. — ^We  need  not  trouble  you,  Mr.  Attorney-  ^peciiu  verdict. 
General,  to  reply,  as  we  are  all  of  opinion  that  the  prisoners  must 
be  convicted.     What  course  do  you  invite  us  to  take  as  to  giviug 
judgment  ? 

Sir  if.  James  (A.G.). — The  proper  course  is  for  this  court, 
where  the  case  has  been  heard  to  its  conclusion,  to  pronounce 
judgment  and  pass  sentence,  and  not  to  send  the  case  back  to  the 
assizes  for  sentence  to  be  passed  there.  The  record  is  filed  in 
this  court,  and  this  court  has  possession  of  it.     In  former  days 

(a)  The  following  Ib  the  copy  as  furnished  to  Haddleston,  B.,  and  which,  hy  Sir 
Sherston  Baker*s  leave,  is  giTen  here : 

General  facts  as  stated  by  a  Dutch  writer,  Nicolans  Talpins.  He  was  the  author 
of  a  Latin  work,  '<  Obseryationam  Medicarum,'*  written  at  Amsterdam  in  1641.  He 
states  that  the  following  facts  were  given  him  by  eye  witnesses :  Seven  Englishmen 
had  prepared  themselves  in  the  isl^d  of  St.  Christopher  (one  of  the  Garibbean 
islands)  for  a  cmise  in  a  boat  for  a  period  of  one  night  only,  bat  a  storm  drove  them 
so  far  out  to  sea  that  they  conld  not  get  back  to  port  before  seventeen  days.  One 
of  them  proposed  that  they  shonld  cast  lots  to  settle  on  whose  body  they  should 
assuage  their  ravenous  hunger.  Lots  were  cast,  and  the  lot  fell  on  him  who  had 
proposed  it.  None  wished  to  perform  the  ofBce  of  butcher,  and  lots  were  again  cast 
to  provide  one.  The  body  was  afterwards  eaten.  At  length  the  boat  was  cast 
ashore  on  the  Isle  of  St.  Martin,  one  of  the  same  group,  where  the  six  survivors 
were  treated  with  kindness  by  the  Dutch,  and  sent  homo  to  St.  Christopher. 

The  principal  passages  in  the  original  are  as  follows  :  "  Horribilis  ilia  tragssdia 
quam  non  ita  pridem  conspexit  India  occidentalls  in  septem  Britannia  ;  quibus  necos- 
sitas  famem  fecit  undecim  dierum.  Velut  nobis  sincere  relatum  a  testibus  occulatis 
qui  hsQC  ipsa  ventorum  ludibria  et  humaniter  navibus  suis  excep^re,  et  ofiBcios^ 
ad  sues  redux^.  Septem  Britanni  accinxerant  se  in  insuhi  GhristophorianR,  unius 
solummodo  noctis  itineri,  ultru  quam  etiam  non  extenderant  commeatum.  At 
interveniens  tempestas  abripuit  imparatos  longius  in  mare  quam  ut  potuerint  revert! 
ad  portum  destinatnm  ante  diem  septimum  decimum  ....  Gujus  intracti  erroris, 
nullum  finem  promittento  spatioso  mari,  adigebantur  tandem  (0  durum  necessitatis 
telum !)  ancipiti  sorti  committers,  cujus  came  urgentem  famefB,-  et  quo  san£^ine 
compescerent  inexplebilem  sitim.  Sed  jacta  alea  (quis  eventnm  hunc  non  miretur  1) 
deslanabit  primes  c»di  primum  hujus  laniena)  auctorem  ....  Qu&  oratione  ut  non 
parum  lenivit  horrendi  facinoris  atrocitatem,  sic  erexit  utique  usque  eb  flacoidos 
ipsorum  animos :  ut  tandem  reperiretur  aliquis,  sorte  tamen  priusductus  qui  petierit 
animose  perorantis  jugulum,  et  intnlerit  vim  volenti.  Gujus  cadavoris  expetiit 
quilibet  illorum,  tam  prseproper6  fmstrum,  ut  vix  potuerit  tarn  festinanter  dividi 
....  At  tandem  misertus  hujus  erroris  Deua  deduxit  ipeorum  naviculam  ad  insulam 
Martiniam  in  qu4  k  prsssidio  Belgico  et  humaniter  excepti,  et  benign^  ad  suos 
reducti  fuere.  Sed  vix  attigerant  terram  quin  accusarentur  protinus  a  prsetore 
homicidii.  Sed  diluente  crimen  inevitabili  necessitate,  dedit  ipsis  brevi  veniam 
ipsorum  judex. 

To  understand  the  account  we  must  notice  that  Tulpius  says  this  shocking  incident 
occurred  non  ita  pridem,  *'  not  so  long  ago."  He  wrote  in  1641.  The  sailors,  on  their 
return  from  St.  Martin  (about  seven  leagues  away)  were  arrested  by  some  executive 
officer  (a  prtxtore),  probably  the  constable,  and  **  their  own  judge "  {ipsorum  judex\ 
that  is,  the  Englhh  judge  of  the  colony,  as  distinguished  from  the  French  judge  on 
the  same  island,  let  them  go,  because  '*  the  inevitable  necesaity  had  waahed  away 
their  crime." 
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Reg.       tho  record  was  brought  by  writ  of  eertiorari  into  this  court,  but 
DuDLBT  AKD  *'^®  ceHwrari  gave  no  power  to  this  court  j  therefore  the  eflfect  was 

ST1SPH1W5.  the  same  as  the  order  of  the  court  bringing  up  the  record  is  now. 
— -  In  RexY.  Boyce  (4  Burr.  2078)  sentence  was  passed  in  the  Bang's 
;        Bench  in  a  case  of  a  special  verdict  from  the  county  of  Norfolk. 

3/ttr/Arr—     So  also  in  the  cases  of  Rex  v.  Athos  (8  Mod.  136),  B.  O/s  case 

Justifiable     (in  Cro.  Car.  175),  and  Bex.  v.  Cock  (4  M.  &  S.  71).     The 
^/e^%7/  Criminal  Law  Consolidation  Act,  1861  (24  &  25  Vict.  c.  100),  s.  2, 

hunger  —  says  that,  *'upon  every  conviction  for  murder  the  court  shall  pro- 
Specialverdict  nounce  sentence  of  death.^'  The  convicting  court  here  is  this 
court.  The  writ  of  c&i^tiorari  gives  no  jurisdiction  to  the  court ; 
it  is  only  the  mode  of  bringing  the  record  into  court :  (2  Hale's 
Pleas  of  the  Crown,  211 ;  Bex  v.  Bourne,  7  A.  &  B.  58.)  The 
court  can  order  the  execution  to  take  place  where  it  pleases. 
[Dbnman,  J. — In  Bex  v.  Onehy  (2  Ld.  Baym.  1499)  the  Court  of 
King's  Bench  decided  upon  the  facts  that  tho  prisoner  was  guilty, 
and  did  not  pass  sentence  then,  but  gave  the  prisoner  four  days 
to  move  in  arrest  of  judgment,  the  court  saying  that,  ''  he  was 
entitled  to  it  by  the  course  of  the  court.'']  No  other  case  says 
that  the  practice  is  so.  However,  it  is  stated  in  2  Hawkins  P.  C. 
8th  edit.  624,  that,  "  by  the  course  of  the  Court  of  King's  Bench 
upon  every  conviction  in  that  court  of  a  crime,  capital  or  not, 
whether  by  verdict  or  confession,  tho  party  is  to  have  four  days 
to  move  in  arrest  of  judgment,  if  there  be  so  many  days  remaining 
of  the  term."  That  is  only  practice,  and  it  is  in  the  discretion  of 
the  court  to  adopt  that  practice  and  say  whether  it  is  necessary  or 
not. 

Chit.  adv.  vult. 
Pec.  9. — The  judgment  of  the  court  was  delivered  by 
Lord  Coleridge,  C.J. — The  two  prisoners,  Thomas  Dudley  and 
ETdwin  Stephens,  were  indicted  for  tho  murder  of  Bichard  Parker 
on  the  high  seas  on  the  25th  day  of  July  in  the  present  year. 
They  were  tried  before  my  brother  Huddleston  at  Exeter  on 
the  6th  day  of  November,  and,  under  the  direction  of  my 
learned  brother,  the  jury  returned  a  special  verdict,  the  legal 
effect  of  which  has  been  argued  before  us,  and  on  which  we 
are  now  to  pronounce  judgment.  The  special  verdict  is  as 
follows:  [The  learned  Judge  read  the  special  verdict  set  out 
above.]  From  these  facts,  stated  with  the  cold  precision  of  a 
special  verdict,  it  appears  sufficiently  that  tne  prisoners 
were  subject  to  terrible  temptation  and  to  sufferings  which 
might  break  down  the  bodily  power  of  the  strongest  man, 
and  try  the  conscience  of  the  best.  Other  details  vet  more 
harrowing,  facts  still  more  loathsome  and  appalling,  were 
presented  to  the  jury,  and  are  to  be  found  recorded  in  my 
learned  brother's  noteis,  but  nevertheless  this  is  clear^  that  the 
prisoners  put  to  death  a  weak  and  unoffending  boy,  upon  the 
chance  of  preserving  their  own  lives  by  feeding  upon  his  flesh 
and  blood  after  he  was  killed,  and  with  a  certainty  of  depriving 
him  of  any   possible  chance  of  survival.    The  verdict  finds  in 
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terms  that^  "  if  the  men  had  not  fed  npon  the  body  of  the  boy^        Rao. 

they  would  probably  not  have  survived ; ''  and  that  "  the  boy,  jy^^Jr  avd 

being  in  a  much  weaker  condition,  was  likely  to  have  died  before    suphb^p. 

them/*     They  might  possibly  have  been  picked  up  next  day  by        —— 

a  passing  ship ;  they  might  possibly  not  have  been  picked  up  at       ^ff^ 

all ;  in  either  case  it  is  obvious  that  the  killing  of  the  boy  would     Mvrder-^ 

have  been  an  unnecessary  and  profitless  act.     It  is  found  by  the    Justtfiabh 

verdict  that  the  boy  was  incapable  of  resistance,  and,  in  fact,  j^l^-"^ 

made  none ;  and  it  is  not  even  suggested  that  his  death  was  due     hunger  — 

to  any  violence  on  his  part  attempted  against,  or  even  so  much  SpetM  verdict. 

as  feared  by,  them  who  killed  him.     Under  these  circumstances 

the  jury  say  they  are  ignorant  whether  those  who  killed  him 

were  guilty  of  murder,  and  have  referred  it  to  this  court  to  say 

what  is  the  legal  consequence  which  follows  from  the  facts  which 

they  have  found/}  Certain  objections  on  points  of  form  were   v^ 

taken  by  Mr.  Cotlms  before  he  came  to  argue  the  main  point 

in  the  case.     First,  it  was  contended  that  the  conclusion  of  the 

special  verdict,  as  entered  on  the  record,  to  the  effect  that  the 

jury  found  their  verdict  in  accordance  with  the  judgment  of  the 

court,  was  not  put  to  them  by  my  learned  brother,  and  that  its 

forming  part  of  the  verdict  on  the  record  invalidated  the  whole 

verdict.     But  the  answer  is  twofold :  (1)  That  it  is  really  what 

the  jury  meant,  and  that  it  is  but  the  clothing  in  legal  phraseology 

of  that  which  is  already  contained  by  necessary  implication  in 

their  unquestioned  finding;  and  (2)  that  it  is  a  matter  of  the 

purest  form,  and  that  it  appears  from  the  precedents  with  which 

we  have  been  furnished  from  the  Crown  office,  that  this  has  been 

the  form  of  special  verdicts  in  Crown  cases  for  upwards  of  a 

century  at  least.    Next,  it  was  objected  that  the  record  should 

have  been  brought  into  this  court  by  certiorari^  and  that  in  this 

case  no  writ  of  certiorari  has  issued.     The  fact  is  so ;  but  the 

objection  is  groundless.     Before  the  passing  of  the  Judicature 

Act,   1873  (36  &  37  Vict.  c.  66),  as  the  courts  of  oyer  and 

terminer  and  gaol  delivery  were  not  parts  of  the  Court  of  Queen's 

Bench,  it  was  necessary  that  the  Queen's  Bench  should  issue  its 

writ  to  bring  before  it  a  record,  not  of  its  own,  but  of  another 

court.     But,  by  the  16th  section  of  36   &  37  Vict.  c.  66^  the 

courts  of  oyer  and  terminer  and  gaol  delivery  are  now  made  part 

of  the  High  Court,  and  their  jurisdiction  is  vested  in  it.    An 

order  of  the  court  has  been  made  to  bring  the  record  from  one 

part  of  the  court  into  this  chamber,  which  is  another  part  of  the 

same  court;  the  record  is  here  in  obedience  to  that  order,  and 

we  are  all  of  opinion  that  the  objection  fails.    It  was  further 

objected  that,  according  to  the  decision  of  the  majority  of  the 

judges  in  The  Francotkia  {Reg.  v.  Keyn,  35  L.  T.  Bep.  N.  S.  721 ; 

2  Ex.  Diy.  63),  there   was  no  jurisdiction    in   the    court  at 

Exeter  to    try    these    prisoners.      But    (1)   in   that  case  the 

prisoner    was    a    German,   who    had    committed    the    alleged 

offence   as    captain  of   a   German   ship;   while  the   prisoners 

here  were   English    seamen,  the  crew  of  an   English  yacht. 
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Kio.        cast  away  in  a  storm  on  the  high  seas,  and  escaping  from  her  in 
DusiIt  ahd  ^^  o^^n  boat ;  (2)  the  opinion  of  the  minority  in  The  Franconia 

Stbfhbnb.     case  has  been  since  not  only  enacted,  but  declared  by  Parliament 

to  have  always  been  the  law  (41  &  42  Vict.  c.  73) ;  and  (3)  the 

1884.        17  4  18  Vict.  c.  104,  s.  267,  is  absolutely  fatal  to  this  objection. 

Murder-^     By  that  section  it  is  enacted  as  follows :     ^'  All  offences  against 

Juiaifiabie    property  or  person  committed  in  or  at  any  place,  either  ashore  or 
Nw^v  'of  ^^^^^}  ^^^  ^f  Her  Majesty^s  dominions,  by  any  master  seaman  or 

AtMi^er  »  apprentice,  who  at  the  time  when  the  offence  is  committed  is,  or 
SpedalvtrdUA.  within  three  months  previously  has  been,  employed  in  any  British 
ship,  shall  be  deemed  to  be  offences  of  the  same  nature  respec- 
tively, and  be  liable  to  the  same  punishment  respectively,  and 
be  inquired  of,  heard,  tried,  determined,  and  adjudged  in  the 
same  manner  and  by  the  same  courts,  and  in  the  same  places,  as 
if  such  offences  had  been  committed  within  the  jurisdiction  of  the 
Admiralty  of  England ;  and  the  costs  and  expenses  of  the  prose- 
cution of  any  such  offence  may  be  directed  to  be  paid  as  in  the 
case  of  costs  and  expenses  of  prosecutions  for  offences  committed 
within  the  jurisdiction  of  the  Admiralty  of  England.'^  We  are 
all,  therefore,  of  opinion  that  this  objection  likewise  must  be  over- 
ruled. There  remains  to  be  considered  the  real  question  in  the 
.  case,  whether  killing,  under  the  circumstances  set  forth  in  the 
y  verdict,  be  or  be  not  murder.  [The  contention  that  it  could  be  any- 
thing else  was  to  the  minds  of  us  all  both  new  and  strange ;  and 
we  stopped  the  Attorney-General  in  his  negative  argument  that 
we  might  hear  what  could  be  said  in  support  of  a  proposition 
which  appeared  to  us  to  be  at  once  dangerous,  immoral,  and 
opposed  to  all  legal  principle  and  analogy.  All,  no  doubt,  that 
can  be  said  has  been  urged  before  us,  and  we  are  now  to  consider 
and  determine  what  it  amounts  to.  First,  it  is  said  that  it  follows, 
from  various  definitions  of  murder  in  books  of  authority — which 
definitions  imply,  if  they  do  not  state,  the  doctrine — that,  in  order 
to  save  your  own  life  you  may  lawfully  take  away  the  life  of 
another,  when  that  other  is  neither  attempting  nor  threatening 
yours,  nor  is  guilty  of  any  illegal  act  whatever  towards  you  or 
anyone  else.  But,  if  these  definitions  be  looked  at,  they  wiirnot 
be  found  to  sustain  the  contention.  The  earliest  in  point  of 
date  is  the  passage  cited  to  us  from  Bracton,  who  wrote  in  the 
reign  of  Henry  III.  It  was  at  one  time  the  fashion  to  discredit 
Bracton^  as  Mr.  Beeves  tells  us,  because  he  was  supposed  to 
mingle  too  much  of  the  canonist  and  civilian  with  the  common 
lawyer.  There  is  now  no  such  feeling  ;  but  the  passage  upon 
homicide,  on  which  reliance  is  placed,  is  a  remarkable  example  of 
the  kind  of  writing  which  may  explain  it.  Sin  and  crime  are 
spoken  of  as  apparently  equally  illegal ;  and  the  crime  of  ;nurder, 
it  is  expressly  declared,  may  be  committed  lingua  vel  fdcio ;  so 
that  a  man,  like  Hero,  '^  done  to  death  by  slanderous  tongues,^' 
would,  it  seems,  in  the  opinion  of  Bracton,  be  a  person  in  respect 
of  whom  might  be  grounded  a  legal  indictment  for  murder. 
But  in  the  very  passage  as  to  necessity,   on  which  reliance 
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has    been    placed^    it    is    clear    that    Bracton.  is  speaking  of        Rns. 
necessity  in  the  ordinary  sense^   the  repellii^  by  violence —  p^i^akd 
violence  justified   so  far  as  it  was  necessary-  for  the  object —    Stephens. 

any  illegal  violence  used  towards    oneself/j  If,   says  Bracton        

(Lib.  iii.,  Art.,  De  CoronA,  cap.  4,  foL  120),  the  necessity  be        ^^^' 

"  evitabilis  et  evadere  posset  absque  occisione,  tunc  erit  reus     Mvrfkr— 

homicidii ;  "  words  which  show  clearly  that  he   is  thinking   of    Justifiable 

physical  danger,  from  which  escape  may  be  possible,  and  that  ^1^1^^^^  3 

"  inevitabilis  necessitas,''  of*which  he  speaks  as  justifying  homi-     hunger  — 

cide,  is  a  necessity  of  the  same  nature,  [it  is,  if  possible,  yet  Spedai verdict. 

clearer  that  the  doctrine  contended  for  receives  no  support  from 

the  great  authority  of  Lord  Hale.     It  is  plain  that  in  his  view  the 

necessity  which  justifies  homicide  is  that  only  which  has  always 

been,  and  is  now,  considered  a  justification.     ^'  In  all  these  cases 

of  homicide  by  necessity,'^  says  he,  '^  as  in  pursuit  of  a  felon,  in 

killing  him  that  assaults  to  rob,  or  comes  to  burn  or  break  a 

house,  or  the  like,  which  are  in  themselves  no  felony  :  ^'  (I  Hale 

P.  C.  491.)     Again,  he  says  that  the  necessity  which  justifies 

homicide  is  of  two  kinds:    ''  (1)  That  necessity  which  is  of  a 

private  nature :  (2)  That  necessity  which  relates  to  the  public 

justice  and  safety.     The  former  is  that  necessity  which  obligeth 

a  man  to  his  own  defence  and  safeguard ;  and  this  takes  in  these 

inquiries:  1.  What  may  be  done  for  the  safeguard  of  a  man's 

own  life;''  and  then  follow  three  other  heads  not  necessary  to 

pursue.     Then  Lord  Hale  proceeds:  '^1.  As  touching  the  first 

of  these,  viz.,  homicide  in  defence  of  a  man's  own  life,  which  is 

usually  styled  se  defendendo : "  (1   Hale  P.  0.  478.)     It  is  not 

possible  to  use  words  more  clear  to  show  that  Lord  Hale  regarded 

the  private  necessity  which  justified,  and   alone  justified,  the 

taking  the  life  of  another  for  the  safeguard  of  one's  own  to  be 

what  is  commonly  called  self-defence.     But  if  this  could  be  even 

doubtful  upon  Lord  Hale's  words.  Lord  Hale  himself  has  made  it 

clear,  for,  in  the  chapter  in  which  he  deals  with  the  exemption 

created  by  compulsion  or  necessity,  he  thus  expresses  himself: 

"  If  a  man  be  desperately  assaulted,  and  in  peril  of  death,  and 

cannot  otherwise  escape,  unless  to  satisfy  his  assailant's  fury  he 

will  kill  an  innocent  person  then  present,  the  fear  and  actual  force 

will  not  acquit  him  of  the  crime  and  punishment  of  murder  if  he 

commit  the  fact,  for  he  ought  rather  to  die  himself  than  to  kill 

an  innocent ;  but  if  he  cannot  otherwise  save  his  own  life,  the  law 

permits  him  in  his  own  defence  to  kill  the  assailant,  for,  by  the 

violence  of  the  assault  and  the  offence  committed  upon  him  by 

the  assailant  himself,  the  law  of  nature  and  necessity  hath  made 

him  his  own  protector  cum  debito  tnodera/mine  inculpatce  tiUelce : 

(1  Hale  P.  C.  51.)     But,  further  still.     Lord  Hale,  in  the  follow- 

ing  chapter^  deals  with  the  position  asserted  by  the  casuists,  and 

sanctioned,  as  he  says,  by  Grotius  and  Puffendorf,  that  in  a  case 

of  extreme  necessity,  either  of  hunger  or  clothing,  '^  theft  is  no 

ihvltj  or  at  least  not  punishable  as  theft,  and  some  even  of  our 

own  lawyers  have  asserted  the  same ; "  "  but,"  says  Lord  Hale, 
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1^*  *'  I  take  it  that  here  in  England  that  rule^  at  least  by  the  laws  of 

DuDLBT  AXD  ^^S^^^^f  ^  fslse,  and  therefore,  if  a  person,  being  ander  necessity 

Stjsphbns.  for  want  of  victuals  or  clothes,  shall  upon  that  account  clandes- 

tinely  and  a/nimofurandi  steal  another  man's  goods,  it  is  a  felony 

^ifll  *°^  *  crime  by  the  laws  of  England  panishable  with  death :  *'  (1 

3/iirdrr—  Hale  P.  G.  54.)     If,  therefore.  Lord  Hale  is  dear,  as  he  is,  that 

Justifiable  extreme   necessity  of  hanger  does    not  justify  larceny,  what 

I^ceuUv  0?  ^0^1^  ^®  ^*^v®  ^^  ^  *'^®  doctrine  that  it  justified  murder  ? 
hunger  —It  is  Satisfactory  to  find  that  another  great  authority. 
Special  verdict,  second  probably  only  to  Lord  Hale,  speaks  with  the  same 
unhesitating  clearness  on  this  matter.  Sir  Michael  Foster, 
in  the  3rd  chapter  of  his  Discourse  on  Homicide,  deals  with 
the  subject  of  Homicide  founded  in  Necessity,  and  the  whole 
chapter  implies,  and  is  insensible  unless  it  does  imply,  that, 
in  the  view  of  Sir  Michael  Foster,  necessity  and  self-defence 
(which  in  sect.  1  he  defines  as  '^  opposing  force  to  force  even  to 
the  death'')  are  convertible  terms.  There  is  no  hint,  no  trace 
of  the  doctrine  now  contended  for ;  the  whole  reasoning  of  the 
chapter  is  entirely  inconsistent  with  it.  In  East  (1  East  P.  G. 
271),  the  whole  chapter  on  Homicide  by  Necessity  is  taken  up 
with  an  elaborate  discussion  of  the  limits  within  which  necessity 
in  Sir  Michael  Foster's  sense  (given  above)  of  self-defence  is  a 
justification  of  or  excuse  for  homicide.  There  is  a  short  section 
at  the  end  (p.  294),  very  generally  and  very  doubtfully  expressed, 
in  which  the  only  instance  discussed  is  the  well-known  ono  of 
two  shipwrecked  men  on  a  plank  able  to  sustain  only  one  of 
them ;  and  the  conclusion  is  left  by  Sir  Edward  East  entirely 
undetermined.  What  is  true  of  Sir  Edward  East,  is  true  also 
of  Mr.  Serjeant  Hawkins.  The  whole  of  his  chapter  on 
Justifiable  Homicide  assumes  that  the  only  justifiable  homicide 
of  a  private  nature  is  in  defence  against  force  of  a  man's  person, 
house,  or  goods.  In  the  26th  section  we  find  again  the  case 
of  the  two  shipwrecked  men  and  the  single  plank,  with  this 
significant  expression  from  a  careful  writer,  ''It  is  said  to  be 
justifiable."  So,  too,  Dalton,  o.  150,  clearly  considers  necessity 
and  self-defence,  in  Sir  Michael  Foster's  sense  of  that  expression, 
to  be  convertible  terms  ;  though  he  prints  without  comment 
Lord  Bacon's  instance  of  the  two  men  on  one  plank  as  a 
quotation  from  Lord  Bacon,  adding  nothing  whatever  to  it  of 
his  own ;  and  there  is  a  remarkable  passage  at  p.  389,  in  which 
he  says  that  even  in  the  case  of  a  murderous  assault  upon  a  man, 
.  yet  before  he  may  take  the  life  of  the  man  who  assaults  him, 
even  in  self-defence,  cuncta  prius  tentanda.  The  passage  in 
Staundforde,  on  which  almost  the  whole  of  the  dicta  we  have 
been  considering  are  built,  when  it  comes  to  be  examined,  does 
not  warrant  the  conclusion  which  has  been  derived  from  it.  The 
necessity  to  justify  homicide  must  be,  he  says,  inevitable,  and 
the  example  which  he  gives  to  illustrate  his  meaning  is  the  very 
same  which  has  just  been  cited  from  Dalton ;  showing  that  the 
necessity  he  was  speaking  of  was  a  physical  necessity,  and  the 
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self-defence  a  defence  against  physical  violence.     Rnssell  merely        Rw. 
repeats  the  language  of  the  old  text-books,  and  adds  no  new  D^uj^g^j^^p 
aathority  nor  any  fresh  considerations.      Is   there,  then,  any    stsphexb. 
aathority  for  the  proposition  which  has  been  presented  to  ns  f         — 

yj     Decided  cases  there  are  noneri  The  case  of  the  seven  English        ^^• 
sailors    referred   to  by  the  commentator  on  Grotias  and   by     Murdet^ 
Puffendorf  has  been  discovered  by  a  gentleman  of  the   Bar,    Jwiifiabk 
who   communicated  with   my  brother   Huddleston,   to  convey  ^^J^^  "^ 
the   authority,  if  it  conveys  so   much^   of   a  single  judge  of    hunger  ^ 
the    island    of    St.    Eitts,  when    that   island   was    possessed  special  verdict, 
partly   by    France    and    partly   by    this   country,    somewhere 
about  the  year  1641.      It  is  mentioned  in  a  medical  treatise 
published  at  Amsterdam,   and  is   altogether,  as  authority  in 
an  English  court,  as  unsatisfactory  as  possible.  [The  American 
case  cited  by  my  brother  Stephen  in  his  Digest  from  Wharton 
on    Homicide,   p.    237,    in    which    it  was    decided,    correctly 
indeed,  that  sailors  had  no  right  to  throw  passengers  overboard 
to  save  themselves,  but,  on  the  somewhat  strange  g^und  that 
the  proper  mode  of  determining  who  was  to  be  sacrificed  was  to 
vote  upon  the  subject  by  ballot,  can  hardly,  as  my  brother 
Stephen  says,  be  an  authority  satisfactory  to  a  court  in  this 
country .3  The  observations  of  Lord  Mansfield  in  the  case  of  Bex 
V.  Stratton  and  others  (21  St.  Tr.  1045),  striking  and  excellent 
as  they  are,  were  delivered  in  a  political  trial,  where  the  question 
was,   whether  a  political  necessity  had  arisen  for  deposing  a 
Governor  of  Madras.    But  they  have  little  application  to  the  case 
before  us,  which  must  be  decided  on  very  different  considerations. 

^  l^^  one  real  authority  of  former  times  is  Lord  Bacon,  who  in  his 
Commentary  on  the  maxim,  "  Necessitas  inducit  privilegium 
quoad  jura  privata,''  lays  down  the  law  as  follows :  '^  Necessity 
carrieth  a  privilege  in  itself.  Necessity  is  of  three  sorts: 
Necessity  of  conservation  of  life,  necessity  of  obedience^  and 
necessity  of  the  act  of  God,  or  of  a  stranger.  First,  of  con* 
servation  of  life.  If  a  man  steals  viands  to  satisfy  his  present 
hunger,  this  is  no  felony  nor  larceny.  So  if  divers  be  in  danger 
of  drowning  by  the  casting  away  of  some  boat  or  barge,  and  one 
of  them  get  to  some  plank,  or  on  the  boat's  side,  to  keep  himself 
above  water,  and  another  to  save  his  life  thrust  him  from  it, 
whereby  he  is  drowned,  this  is  neither  te  defendo  nor  by  mis* 
adventure,  but  justifiable.''  On  this  it  is  to  be  observed  that 
Lord  Bacon's  proposition  that  stealing  to  satisfy  hunger  is  no 
larceny  is  hardly  supported  by  Staundfourde,  whom  he  cites  for  it, 
and  is  expressly  contradicted  by  Lord  Hale  in  the  passage 
already  cited.  And  for  the  proposition  as  to  the  plank  or  boat 
it  is  said  to  be  derived  from  the  canonists ;  at  any  rate,  he  cites 
no  authority  for  it,  and  it  must  stand  upon  his  own.  Lord  Bacon 
was  great  even  as  a  lawyer,  but  it  is  permissible  to  much  smaller 
men,  relying  upon  principle  and  on  the  authority  of  others  the 
equals  and  even  the  superiors  of  Lord  Bacon  as  lawyers,  to 
question  the  soundness  of  his  dictum.     There  are  many  con* 
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^^-        ceivable  states  of  things  in  which  it  might  possibly  be  trae :  bat, 
DuDLSTAKD  ^^  Lord  Bscon  meant  to  lay  down  the  broad  proposition  that  a 

STKPHIS1C0.     man  may  save  his  life  by  killings  if  necessary,  an  innocent  and 
""---        unoffending  neighbour,  it  certainly  is  not  law  at  the  present  day?)  \/ 
'        There  remains  the  authority  of  my  brother  Stephen,  who  both  in 

Murder-^     his   Digest  (art.  32)  and  in  his  History  of  the  Criminal  Law 
V^"*'^*'*     (vol.  2,  p.  108)  uses  language  perhaps  wide  enough  to  cover  this 

NecMiiuTf  ^^^'     ^^^  language  is  somewhat  vague  in  both  places,  but  it 

hunger  —  does  not  in  either  place  cover  this  case  of  necessity,  and  we  have 
Sftecialverdid  the  best  authority  for  saying  that  it  was  not  meant  to  cover  it. 
If  it  had  been  necessary  we  must  with  true  deference  have 
differed  from  him ;  but  it  is  satisfactory  to  know  that  we  have, 
probably  at  least,  arrived  at  no  conclusion  in  which,  if  he  had 
been  a  member  of  the  court,  he  would  have  been  unable  to  agree. 
Neither  are  we  in  conflict  with  any  opinion  expressed  upon  this 
subject  by  the  learned  persons  who  formed  the  Commission  for 
preparing  the  Criminal  Code.  They  say  on  this  subject :  "  We 
are  not  prepared  to  suggest  that  necessity  should  in  every  case 
be  a  justification;  we  are  equally  unprepared  to  suggest  that 
necessity  should  in  no  case  be  a  defence.  We  judge  it  better  to 
leave  such  questions  to  be  dealt  with  when,  if  ever,  they  arise  in 
practice  by  applying  the  principles  of  law  to  the  circumstances  of 
the  particular  case.'^  It  would  have  been  satisfactory  to  us  if 
these  eminent  persons  could  have  told  us  whether  the  received 
definitions  of  legal  necessity  were  in  their  judgment  correct  and 
exhaustive,  and,  if  not,  in  what  way  they  should  be  amended ;  but 
as  it  is  we  have,  as  they  say, ''  to  apply  the  principles  of  law  to  the 
circumstances  of  this  particular  case.''  Now,  except  for  the  pur- 
pose of  testing  how  far  the  conservation  of  a  man's  own  life  is  in 
all  cases  and  under  all  circumstances  an  absolute,  unqualified,  and 
paramount  duty,  we  exclude  from  our  consideration  all  the 
incidents  of  war.  We  are  dealing  with  a  case  of  private  homicide, 
not  one  imposed  upon  men  in  the^ervice  of  their  Sovereign  or  in 
the  defence  of  their  country.  \Now,  it  is  admitted  that  the 
deliberate  killing  of  this  unoffending  and  unresisting  boy  was 
clearly  murder,  unless  the  killing  can  be  justified  by  some  well- 
recognised  excuse  admitted  by  the  law.  It  is  further  admitted 
that  there  was  in  this  case  no  such  excuse,  unless  the  killing  was 
justified  by  what  has  been  called  necessity.  But  the  temptation 
to  the  act  which  existed  here  was  not  what  the  law  has  ever  called 
necessity.  Nor  is  this  to  be  regretted.  Though  law  and  morality 
are  not  the  same,  and  though  many  things  may  be  immoral  which 
are  not  necessarily  illegal,  yet  the  absolute  divorce  of  law  from 
morality  would  be  of  fatal  consequence,  and  such  divorce  would 
follow  if  the  temptation  to  murder  in  this  case  were  to  be  held  by 
law  an  absolute  defence  of  it.  It  is  not  so.  To  preserve  one's 
life  is,  generally  speaking,  a  duty,  but  it  may  be  the  plainest  and 
the  highest  duty  to  sacr^ce  it.  War  is  full  of  instances  in  which 
it  is  a  man's  duty  not  to  live,  bat  to  die.  The  duty,  in  case  of 
shipwreck,  of  a  captain  to  his  crew,  of  the  crew  to  the  passengers. 
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of  soldiers  to  women  and  children^  as  in  the  noble  case  of  the        ^^' 
Birkenhead — these  daties  impose  on  men  the  moral  necessity,  not  du,>lbt  a»d 
of  the  preservation,  but  of  the  sacrifice,  of  their  lives  for  others,    Stephkns. 
from  which  in  no  country — least  of  all  it  is  to  be  hoped   in         ■— * 

England — will  men  ever  shrink,  as  indeed  they  have  not  shrank.         ; 

It  is  not  correct,  therefore,  to  say  that  there  is  any  absolute  and     Mutder^ 
unqualified  necessity  to  preserve  one's  life.   "  Necesse  est  ut  earn,    y"'/'^'"^^ 
non  ut  vivam,'*  is  a  sapng  of  a  Koman  officer  quoted  by  Lord  jsf^g^ny  ^ 
Bacon  himself  with  high  eulogy  in  the  very  chapter  on  Necessity,     hunger  — 
to  which  so  much  reference  has  been  made.     It  would  be  a  very  Specia/ verdict. 
easy  and  cheap  display  of  common-place  learning  to  quote  from 
Greek   and  Latin  authors — from   Horace,   from  Juvenal,   from 
Cicero,  from  Euripides — passage  after  passage  in  which  the  duty 
of  dying  for  others  has  been  laid  down  in  glowing  and  emphatic 
language  as  resulting  from  the  principles  of  heathen  ethics.     lb 
is  enough  in  a  Christian  country  to  remind  ourselves  of  the  Great 
Example  which  we  profess  to  follow.     It  is  not  needful  to  point 
out  the  awful  danger  of  admitting  the  principle  which  has  been 
contended  for.     Who  is  to  be  the  judge  of  this  sort  of  necessity  ? 
By  what  measure  is  the  comparative  value  of  lives  to  be  measured  7 
Is  it  to  be  strength,  or  intellect,  or  what  ?     It  is  plain  that  the 
principle  leaves  to  him  who  is  to  profit  by  it  to  determine  the 
necessity  which  will  justify  him  in  deliberately  taking  another's 
life  to  save  hia^n.     In  this  case  the  weakest,  the  youngest,  the 
most  unresistingVwas  chosen.     Was  it  more  necessary  to  kill  him 
than  one  of  th'egrown  men  ?    The  answer  must  be,  No. 

So  spake  the  Fiend ;  and  with  necessity, 
The  tyrant's  plea,  excused  his  devilish  deeds. 

It  is  not  suggested  that  in  this  particular  case  the  ''  deeds  "  were 
''  devilish  ;^^  but  it  is'  quite  plain  that  such  a  principle,  once 
admitted,  might  be  made  the  legal  cloak  for  unbridled  passion 
and  atrocious  crime.  There  is  no  path  safe  for  judges  to  tread 
but  to  ascertain  the  law  to  the  best  of  their  ability,  and  to  declare 
it  according  to  their  judgment,  and  if  in  any  case  the  law  appears 
to  be  too  severe  on  individuals,  to  leave  it  to  the  Sovereign  to 
exercise  that  prerogative  of  mercy  which  the  Constitution  has 
intrusted  to  the  hands  fittest  to  dispense  it.  It  must  not  be 
supposed  that,  in  refusing  to  admit  temptation  to  be  an  excuse 
for  crime,  it  is  forgotten  how  terrible  the  temptation  was,  how 
awful  the  suffering,  how  hard  in  such  trials  to  keep  the  judgment  . 

straight  and  the  conduct  pure.  We  arejoften  compelled  to  set  ^ 
up  standards  we  cannot  reach  ourselves,  and  to  lay  down  rules 
which  we  could  not  ourselves  satisfy.  But  a  man  has  no  right  to 
declare  temptation  to  be  an  excuse,  though  he  might  himself 
have  yielded  te  it,  nor  allow  compassion  for  the  criminal  to 
change  or  weaken  in  any  manner  the  legal  definition  of  the  crime. 
It  is  therefore  our  duty  to  declare  that  the  prisoners'  act  in  this 
case  was  wilful  murder ;  that  the  facts  as  stated  in  the  verdict 
are  no  legal  justification  of  the  homicide ;  and  to  say  that^  in  our 


X 


638 


CBIMINAL  LAW  CASES. 


Stephknb. 

1884. 


Rko«        unaDimoos  opinion^  they  are^  upon  this  special  verdict,  guilty  of 

Dir  Henry  James  (A. It.)  prayed  tae  sentonco  of  the  coart. 
The  Lord  Chiefj Justice  thereupon  passed  sentence  of  death 
in  the  usual  form.  (&)  7 
i/nrefrr—  -^  Judgmei\t  for  the  Grown. 

Justifiable         Solicitor  for  the  prosecution.  Solicitor  to  the  Treasury, 
lieousHyl)/       Solicitors  for  the  prisoners,  Irvine  and  Hodges. 

hunger  —  ^ 

BptdaUerdicL 


Srelanli. 


QUEEN'S  BENCH  DIVISION.     • 

Monday^  June  16,  1884. 

(Before  Mat,  C.J.j  Lawson,  O'Bbibn,  and  Johnson,  JJ.) 

Nally  and  othbks  v.  The  Q(jben.  (c) 

Certiorari — Conviction  in  SupeHoi*  Court — Removal  of  record^* 

Jurisdiction. 

Where  judgment  has  "been  entered  up  in  the  Superior  Courts  upon  a 
conviction  in  such  court,  the  right  to  a  certiorari  to  remove  the 
record  does  not  exist. 

Poole's  case  (14?  L,  Rep.  Ir,  14)  explained, 

MOTION  for  a  certiorari  to  bring  up  the  record  in  the  case 
of  Patrick  William  Nally,  Thomas  Augustus  McCawley, 
Thomas  Daly,  James  King,  and  Peter  Monelly,  who  were  tried 
and  convicted  at  the  Spring  Assizes,  1884,  for  the  county  of 
Cork,  before  Lawson,  J.  and  a  special  jury,  on  a  charge  of 
conspiracy  to  murder,  and  sentenced  to  penal  servitude,  and  to 
insert  on  the  said  record,  as  part  thereof,  the  original  issue 
papers  submitted  to  the  jury  at  the  said  trial  and  signed  by  the 

*^  (a)  My  brother  Groye  has  fumiahed  me  with  ihe  following  snggofitions,  too  late  to 
be  embodied  in  the  jadgment,  bat  well  worth  preserving :  **  If  the  two  accused  men 
were  justified  in  killing  Parker,  then,  if  not  rescued  in  time,  two  of  the  three  sur- 
Tivors  would  be  justified  in  killing  the  third ;  and,  of  the  two  who  remained,  the 
stronger  would  be  justified  in  killing  the  weaker,  so  that  three  men  might  be  justi- 
ably  killed  to  give  the  fourth  a  chance  of  suryiying." — G. 

(6)  The  prisoners  were  afterwards  respited  and  their  sentence  commuted  to  one  of 
bIz  months'  imprisonment  without  hard  labour. 

(c)  Reported  by  JoNn  H.  StaveueTi  Esq.,  Barrister-at-Law. 
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foreman  of  the  said  inry  on  whioli  tlie  findings  were  entered  in    Nalit  akd 
order  tliat  the  verdiot  might  be  set  aside  and  the  judgment      othkbs 
thereon  avoided ;    and  that    a  verdict  of   acquittal   might   be   thk  QusEy. 

entered  for  the  traverser^  Peter  Monelly,  or  that  a  venire  de  novo        

might  be  awarded  in  respect  of  the  said  Peter  Monelly,  and  all        ^^^^' 
the  other  traversers,  or  in  the  alternative  for  a  new  trial.  Certiorari'- 

It  appeared  that  the  Attorney-General  had,  under  the  Proven-  Conviction  in 
tion  of  Crimes  (Ireland)  Act,  1882,  given  notice  of  his  intention  ^l^^ 
to  have  the  prisoners  tried  by  a  special  jury ;  and  that  a  panel  of 
special  jurors  of  the  county  and  city  of  Cork  had  been  prepared 
by  the  sheriffs  of  the  county  and  city  of  Cork.  That  two  of  the 
juix)rs  on  the  panel  for  the  city  of  Cork  had  died  previously  to  the 
trial.  That  challenges  to  the  array,  and  to  the  first  juror  when 
about  to  be  sworn,  had  been  made  by  the  counsel  for  the 
prisoners  on  the  ground  that  by  reason  of  the  death  of  the  two 
jurors  two  hundred  special  jurors  were  not  duly  summoned  and 
impannelled  for  the  trial  of  the  prisoners  in  accordance  with  the 
Order  in  Council  published  under  the  provisions  of  the  said  Act. 
That  the  challenges  had  been  disallowed. 

It  was  also  alleged  in  the  affidavit  filed,  in  sapport  of  the  motion, 
that  certain  letters  and  envelopes  to  the  writing  or  sending  of 
which  none  of  the  prisoners  were  privy  had  been  admitted  as 
evidence  by  the  learned  judge  at  the  trial.  That  no  application 
was  made  by  the  Crown  either  before  or  during  the  trial  to  have 
the  indictment  amended  by  striking  out  of  it  the  name  of 
Richard  Halloran  who  had  been  acquitted  at  a  previous  trial  of 
the  prisoners,  for  the  same  offences,  at  the  Winter  Assizes  for 
1883,  when  the  jury  had  disagreed  with  regard  to  the  prisoners 
subsequently  convicted,  as  being  one  of  the  persons  with  whom 
such  prisoners  conspired.  That  at  the  conclusion  of  the  judge's 
charge  six  separate  issue  papers  were  sent  to  the  jury,  one  for 
each  of  the  prisoners ;  and  as  to  the  issues  on  which  no  findings 
were  returned  by  the  jury  no  nolle  prosequi  was  entered  by  the 
Crown,  nor  were  the  jury  discharged  from  finding  on  such  issues. 
That  the  learned  judge  refused  to  arrest  judgment  on  the  grounds 
stated  in  the  challenges  to  the  array  and  the  poll,  or  to  reserve 
the  questions  raised  by  the  challenges  for  the  consideration  of 
the  Court  for  Crown  Cases  Reserved,  and  sentenced  the  prisoners 
to  various  terms  of  penal  servitude. 

Wehb,  Q.C.  (with  him  TeeUng)  in  support  of  the  motion,— The 
object  of  the  application  is  to  obtain  a  venire  de  novo.  Where  an 
indictment  has  been  preferred  in  the  Queen's  Bench,  or  has  been 
removed  into  that  court  by  certiorari,  a  new  trial  may,  after 
conviction,  be  moved  for  on  several  grounds  :  (Archbold's  Crim. 
Pract.  18th  edit.  p.  188.)  It  wa^  held  in  JR.  v.  Bertrand  (L.  Bep. 
1  P.  C.  520)  and  B.  v.  Murphy  (L.  Rep.  2  P.  C.  535)  that  a  new 
trial  does  not  lie  in  a  case  of  felony,  but  this  was  doubted  by 
Bovill,  C.J.  in  B.  v.  MaHin  (L.  Rep.  1  C.  C.  R.  878,  881). 
These  cases  cannot  govern  the  present^  for  it  is  a  misdemeanour. 
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Nallt  AMD    and  not  a  felony.    A  new  trial  does,  however,  lie  in  the  case  of  a 
0THKB8       misdemeanour,  but  only  when  the  case  is  in  the  Queen's  Bench, 

Thb  Qunor.  or  has  been  removed  there  by  a  certioran.     When  the  indictment 

has  been  found,  and  the  trial  takes  place  at  the  assizes,  even  in 

^^^'       the  case  of  a  misdemeanour  there  is  no  way  of  obtaining  a  new 

Certiorari—  trial  except  in  the  case  of  a  mistrial :  (Archbold's  Grim.  Pract. 

Conviction  in  18th  edit.  190.)  The  only  modification  introduced  is  that  in  the 
'^^^J^  last  case  before  the  Privy  Council  (B.  v.  Murphy,  L.  Rep. 
2  P.  C.  535),  it  was  held  that  the  misconduct  of  the  jury  was 
not  a  sufficient  ground  for  granting  a  venire  de  novo,  I  do  not 
seek  a  new  trial,  but  a  venire  de  novo.  The  difference  between  a 
new  trial  and  a  venire  de  r^ovo  is  stated  by  Serjeant  Manning  in 
a  note  to  Ooidd  v.  Oliver  (2  M.  &  Gr.  238).  I  do  not  seek  it  on 
the  ground  of  misconduct  by  the  jury,  nor  of  irregularity,  but 
on  the  ground  that  the  jury  who  tried  the  prisoners  had  no 
jurisdiction  to  try  them.  Counsel  referred  to  Gharlotte  Wineor 
v.  The  Queen  (L.  Rep.  1  Q.  B.  289),  Beg.  v.  Poole  (14  Ir.  L.  Rsp. 
14),  and  to  2  Hale's  Pleas  of  the  Crown,  308.  When  something 
has  occurred  at  the  trial  which  would  vitiate  the  trial,  and  it 
does  not  appear  on  the  record,  it  may  be  added  to  the  record  by 
this  court.  The  judge  who  tried  this  case  had  been  asked  to 
reserve  the  points,  but  had  refused,  and  the  Attorney-General 
was  asked  for  his  fiat  for  a  writ  of  error,  but  he  also  refused  to 
give  it.  A  venire  de  novo  can  only  be  obtained  upon  something 
appearing  on  the  record :  {B,  v.  Gray,  6  Ir.  L.  Rep.  259 ;  iJ.  v. 
Scaife,  17  Q.  B.  238.)  On  the  seventh,  eighth,  and  ninth  counts 
only  one  person  was  found  guilty  on  each,  and  therefore  the 
other  prisoners  are  practically  found  not  to  have  conspired  with 
them  on  these  counts.  The  order  of  the  19th  day  of  July,  1882, 
requires  that  in  the  case  of  two  counties  there  must  be  200 
jurors  summoned,  returned,  and  impannelled.  The  orders  are 
mandatory :  (R,  v.  Loxdale,  1  Burr,  445 ;  Howard  v.  Bodington, 
2  Prob.  Div.  203,  213 ;  Frost's  case,  in  the  authorised  report  by 
Messrs.  Gimey.)  It  is  not  sufficient  for  the  sheriff  to  go  to  the 
jurors'  book  and  summon  the  proper  number  from  it.  Those 
summoned  must  be  all  living.  The  ordinary  code  applies  to 
the  proceedings  under  this  Act,  except  where  this  Act  cuts  in 
and  alters  it:  {O'Brien  v.  The  Queen,  1  Ir.  Jur.  0.  S.  169; 
2  H.  of  L.  Cas.  465.)  We  took  the  objection  at  the  earliest 
opportunity,  and  before  the  jury  were  sworn.  The  taking  away 
of  the  right  to  challenge  the  array  only  applies  to  cases  where 
the  sheriff  has  a  right  to  summon  whatever  he  considers 
sufficient,  but  it  cannot  apply  to  a  case  like  this,  where  all  the 
sheriff's  discretion  has  been  taken  away. 

The  Attorney 'Oeneral  (Naish,  Q.C.),  Serjeant  O'Brien  and 
Thomas  Wall  for  the  Crown. — The  application  for  a  certiorari 
judgment  having  been  entered  up  in  this  case  is  without  prece- 
dent, and  all  the  authorities  have  established  that  the  court  has 
no  jurisdiction  to  grant  it.  A  case  of  this  kind  should  be  estab- 
lished on  the  authorities.    No  sufficient  reason  has  been  shown 
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why  the  certiorari  and    the  consequential  remedies  which  are    Nallt  and 
claimed    should    be    granted.      This    application   is  completely       othbjis 
withoat  precedent ;  it  is  one  of  first  impression,  and  if  granted  tbb  Qubbx. 

would  be  fraught  with  the  greatest  danger  to  the  administration       

of  the  criminal  law.     It  might  be  used  as  a  precedent  in  all  cases        ^fff ' 
of  misdemeanour  tried  at  the  assizes.     Once  a  verdict  has  been   Certiorari^ 
given  and  judgment  entered  upon  it,  certiorari  does  not  lie  and  Conviction  in 
the  court  has  no  power  to  direct  that  a  writ  of  certiorari  should      ^^^rt^ 
issue.     In  Comer's  Crown  Pract.,  page  53,  it  is  stated  that  '^  an 
indictment  may  be  removed  by  certiorari  at  any  time  before  the 
jury  is  sworn  for  the  trial,  and  under  very  special  circumstances 
the  court  will  grant  a  certiorari  to  remove  an  indictment  with  the 
record  of  conviction  thereon  after  verdict  and  before  final  judg- 
ment, although  as  a  general  practice  this  has  been  strongly  dis- 
couraged by  the  court ;  but  the  writ  is  never  granted  with  a  view 
to  set  aside  a  verdict,  and  grant  a  new  trial.''     The  law  as  laid  down 
there  has  never  been  questioned,  and  there  are  a  great  number 
of  cases  in  which  it  has  been  recognised.     Where  the  judgment 
has  been  given  and  entered  on  the  record  the  proceeding  can  only 
be  by  writ  of  error ;  the  court  has  no  power  to  interfere  by  way 
of  certiorari,  and  remove  the  proceedings  here.   [Counsel  referred 
to  B.  V.  Oxford  (13  Bast,  410),  JB.  v.  Seton  (7  T.  R.  373),  R.  v. 
Whiaton  (2  Dowl.  N.  S.  408),  R.  v.  Liicas  (2  Fox  &  Sm.  30),  R. 
V.  Bcaife  (17  Q.  B.  238),  R.  v.  Mary  McMahon  (Ir.  Rep.  9  C.  L. 
309),  M.  V.  Winsor  (L.  Rep.  1  Q.  B.  390 ;  1  Hayes  Crim.  Law, 
123).     The  issue  paper  is  no  part  of  the  record  and  cannot  be  put 
on  the  record  (E.  v.  Orogan,  1  Cr.  and  Dix.  189).]     There  was 
only  one  conspiracy  given  in  evidence.     The  several  jury  acts  in 
this  country  are  to  be  read  with  the  Prevention  of  Urimes  Act, 
1882,  except  where  it  is  inconsistent  with  them. 

Teeling  m  reply. — Unless  it  is  clear  from  the  authorities  that 
this  court  has  not  the  jurisdiction  to  grant  a  certiorari  in  the  case 
of  a  mis  trial,  I  am  at  liberty  to  assume  that  it  has  such  a  jurisdic- 
tion. We  could  not  have  raised  the  question  as  to  the  jury  panel 
not  being  right  by  refusing  to  plead  because  we  had  already 
pleaded  at  the  winter  assizes. 

May,  C.J. — The  court  have  heard  this  case  very  fully  argued, 
and  are  quite  unanimous  in  the  opinion  that  a  writ  of  certiorari 
ought  not  to  be  issued.  Upon  the  part  of  the  Crown,  authorities 
both  in  England  and  Ireland  have  been  cited,  proving  con- 
clusively that  where  judgment  has  been  entered  up  in  the 
Superior  Courts  the  right  to  a  certiorari  to  remove  the  record 
does  not  exist.  The  party  complaining  must  resort  to  a  writ  of 
error.  In  the  present  case,  after  judgment  in  a  criminal  case  of 
a  very  serious  character,  the  court  is  asked  to  issue  a  certiorari  in 
order  to  review  the  proceedings  in  the  court  which  culminated  in 
the  judgment.  No  authority  has  been  cited  tending  to  cast  a 
doubt  on  the  authorities  which  have  been  referred  to  on  the  part 
of  the  Crown,  and  the  court  has  no  choice,  but  can  only  refuse 
the  application.     We  are  informed  that  an  application  was  made 
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Nally  and    to  the  Attorney-General  to   sanction  a  writ   of  error ;   on  his 
oTiiKHs       declining  to  do  so  this  motion  was  made^  which  is  clearly  specu- 

Thk  Qukkn.  lative.     We  can  have  no  doubt  that  had  any  solid  grounds  been 

put  forward  in  support  of  an  appeal  the  writ  of  error  would  have 

]^       been  allowed. 

Certiorari—       Lawson,  J. — I  wish  to  state  my  opinion  as  to  the  form  and 

Conviction  in  merits  of  this  application.  When  the  matter  first  came  before 
Si^ior  ^g  j|.  ^g^g  stated  to  be  an  application  for  a  certiorari.  I  was 
greatly  surprised  at  this.  The  motion  came  upon  me  as  a  novelty^ 
and  I  thought  there  was  not  a  tyro  at  the  bar  or  even  a  law 
student  attending  lectures  who^  if  asked  the  question^  would  not 
answer  that  after  conviction  and  judgment  no  certiorari  would 
lie.  It  does  not^  in  my  opinion^  need  much  authority  to  prove 
that  after  judgment  the  only  mode  of  proceeding  is  by  writ  of 
error.  It  is  said  the  Attorney-General  has  refused  a  writ  of  error, 
but  it  has  been  solemnly  decided  that  the  Attorney-General 
exercises  a  judicial  discretion  in  granting  or  refusing  a  writ  of 
error,  and  is  bound  to  reiuse  the  writ  if  he  considers  the  reasons 
urged  for  it  frivolous.  I  remember  when  I  was  Attorney-General 
in  one  instance  I  refused  to  grant  the  writ  for  that  reason,  but  my 
successor  afterwards  granted  the  writ ;  but  when  the  case  came 
before  the  House  of  Lords  I  was  one  of  the  counsel  for  the 
Crown^  and  we  were  not  called  on^  the  grounds  were  so  frivolous. 
Therefore  when  the  Attorney-General  refuses  to  grant  a  writ  of 
error  we  may  be  satisfied  that  the  Attorney-General  considers  the 
reasons  assigned  for  granting  it  are  frivolous.  In  my  opinion  all 
the  reasons  given  in  this  case  for  reviewing  the  proceedings  are 
frivolous.  The  question  of  challenge  to  the  array,  and  the 
suggestion  that  on  the  sheriff  should  be  imposed  the  duty  of 
seeing  after  the  fact  that  those  whom  he  is  about  to  summon  on 
the  panel  are  all  living,  amounts  in  my  opinion  to  an  actual 
absurdity.  I  said  so  at  the  time  of  the  trial,  and  overruled  the 
challenge.  The  second  point  is  one  of  which  I  never  heard  any- 
thing like  it ;  spelling  out  a  special  demurrer  to  the  manner  in 
which  the  Clerk  of  the  Crown  takes  down  upon  a  paper  for  his 
own  convenience  the  questions  submitted  to  the  jury.  I  think 
the  verdict  was  rightly  entered  in  the  Crown  book;  the  case 
was  one  of  conspiracy,  and  I  explained  the  law  to  the  jury,  who 
deliberated  a  long  time,  and  found  a  verdict  to  my  entire 
satisfaction,  and  I  am  quite  certain  there  was  no  misleading  of 
the  jury,  and  that  there  are  no  grounds  either  in  form  or 
substance  for  this  motion. 
O'Beibn,  J.  concurred. 

Johnson,  J. — I  should  not  have  added  anything  were  it  not 
for  the  reference  which  has  been  made  at  the  bar  to  Pooh'a  case 
(14  L.  Rep.  Ir.  14)  as  an  authority  for  the  present  application.  I 
agree  that  this  motion  for  a  certiorari  ought  to  be  refused  on  the 
ground  that  it  is  made  after  verdict  and  judgment.  I  offer  no 
opinion  whatever  on  the  validity  of  the  objections  now  argued 
against  these  convictions,  because,  in  my  opinion,  the  proper  way 
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to  raise  those  objections  (if  at  all)  is  by  writ  of  error.     It  is  stated    Nallt  and 
at  the  bar  that  the  Attorney-General  has  been  applied  to,  and,       othehs 
after  full  consideration,  has  ref  ased  to  grant  his  fiat  for  a  writ  of  thu  Queen. 

error ;  but  if  so,  it  is  decided  by  Ec  parte  Newton  (4  El.  &  Bl.        

869)  that  such  refusal  by  the  Attorney -General  is  a  judicial  act        ^^^ 
on  his  part  which  this  court  has  no  authority  to  review :    on  him   Certiorari^ 
the  law  casts  the  responsibility  in  this  matter.     In  Poole's  case   Conviction  in 
(14  L.  Rep.  Ir.  14),  notwithstanding  that  I  invited  the  attention      ^^^^'^^ 
of  counsel  to  the  question  whether  an  application  for  certiora/ri 
was  the  proper  course  in  that  case,  the  counsel  on  both  sides  . 
passed  by  that  question  and  addressed  their  arguments  entirely 
to  the  merits  of  the  application.    That  motion  for  a  certiorari  was 
refused,  but  in  giving  my  reasons  for  concurring  with  my  brother 
Lawson,  I  pointed  out  (and  I  believe  with  the  approbation  of  my 
learned  brother)  that  the  usual  and  ordinary  course  would  have 
been  to  proceed  in  that  case  by  writ  of  error,  and,  therefore,  that  if 
I  had  entertained  any  doubt  upon  the  case  made  for  the  prisoner,  I 
should  have  hesitated  before  granting  a  certiorari,  but  that  as  I 
entertained  no  doubt  I  concurred  that  the  motion  for  certiorari 
ought  to  be  refused.    Poolers  case,  therefore,  is  not  an  authority 
for  the  present  application. 

Solicitor  for  the  Crown,  A.  Morphy. 

Solicitor  for  the  prisoners,  M,  J.  Hog  an. 


iFrelanU. 


EXCHEQUER    DIVISION. 

April  18  and  21,  1884. 

(Before  Dowse,  B.  and  Andrews^  J.) 

The  Guardians  of  the  Enniseillen  Union  (complainants)   v. 

HiLLiABD  (defendant),  (a) 

Adulteration  of  food-^Notice  of  intention  to  submit  to  analysis^^ 
Contract  to  supply  milk — Corporation  aggregate — Purchaser — 
Sale  of  Food  and  Drugs  Act,  1875  (38  ^39  Vict.  c.  63),  s.  14. 

The  notice  of  intention  to  have  an  article  analysed,  and  the  other 
procedure  which  is  prescribed  by  sect.  14  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  only  applies  to  proceedings  taken  under  that 

(<i)  Reported  by  Jones  H.  Stayblby,  Esq.^  Barrister-at-Law. 

T  T  2 
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Thb  Act  hy  the  persons  mentioned  in  sect,  IS  of  ths  Act,  and  to 

^tbk^Ennis-'  proceedings  by  persons  who  at  the  time  of  making  a  purchase 

KiLLBx  Union  intend  to  submit  the  article  purchased  to  analysis. 

»•  Upon  the  supply  of  articles,  in  pursuance  of  a  general  contract  to 

HiujABD.  supply,  there  carmot  be  an  intention  on  the  part  of  the  person 

1884.  to  whom  the  articles  are  supplied,  to  submit  those  articles  to 

• .  analysis  within  sect.  14.     Arid  the  fact  that  an  article,  for  the 

^offood^^^  ^^^  ^f  ^^^^  ^  person  is  prosecuted  under  the  Act,  was  supplied 

Notice  of  in  pursuance  of  a  contract,  is  immaterial, 

intention  to  Corporations  aggregate  are  "purchasers''  within  the  meaning  of 

aJ^-Co^  „  iJ^  »<^  ofjood  and  Drugs  Act,.  ,„  ^    „   „ .      ,  ,„, 

tract  to  sujfhf  Parsons  V.  The  Birmingham  Dairy  Company  (9  Q.  B.  Div.  172) 

---Corporation,       ^qI  followed. 

CASE  stated  by  jostices  for  the  opinion  of  the  Coort  nnder 
20  &  21   Yict.  0.  43j  from  which  the  following    facts 
appeared : — 

At  a  petty  sessions  holden  in  and  for  the  Petty  Sessions 
District  of  EnniskiUen^  connty  of  Fermanagh,  on  the  3rd  day  of 
March,  1884,  before  certain  of  the  justices  of  the  peace  for  the 
connty,  Noble  Billiard  was  charged  in  and  by  a  certain  summons 
for  ^'That  the  defendant  did,  at  the  workhouse,  Comagrade, 
Enniskillen,  in  the  county  of  Fermanagh,  on  the  11th  day  of 
February,  1884,  sell,  to  the  prejudice  of  the  guardians  of  the  poor 
of  the  Enniskillen  Union,  a  quantity  of  buttermilk,  being  food 
within  the  meaning  of  the  6tn  section  of  88  &  39  Vict.  c.  63,  as 
amended  by  the  3rd  section  of  the  42  &  43  Yict.  c.  30,  which 
said  food  was  not  of  the  nature,  substance,  or  quality  of  the 
article  demanded  by  the  said  guardians  of  the  poor,''  and 
ordered  to  pay  a  fine  of  21.  and  costs. 

At  the  hearing  of  the  said  complaint  it  was  proyed  on  the  part  of 
the  complainants  that  Alex.  Price,  the  master  of  the  Enniskillen 
workhouse,  upon  the  morning  of  the  11th  day  of  February,  1884, 
took  from  a  vessel  of  buttermilk  which  the  defendant's  servant 
was  at  the  time  in  the  act  of  delivering  to  Alex.  Price,  who  was 
acting  on  behalf  of  the  complainants  (and  which  buttermilk 
defendant  was  delivering  pursuant  to  a  contract  for  the  sale 
thereof  to  the  complainants),  a  portion  of  the  buttermilk  which 
said  Alex.  Price  thereupon  informed  the  servant  of  the  defendant 
he  was  taking  for  the  purpose  of  analysis.  That  the  said  Alex. 
Price  thereupon,  in  the  presence  of  the  defendant's  servant^ 
divided  the  said  portion  of  milk  into  three  parts,  which  he  put 
into  and  sealed  in  three  separate  bottles,  which  he  also  labeUed 
with  the  name  ot  the  defendant,  and  with  the  date  of  delivery, 
one  of  which  he  thereupon  delivered  to  the  servant  of  the 
defendtat,  the  receipt  of  which  was  admitted  by  the  defendant, 
one  of  which  bottles  he  retained  himself  (and  produced  before  us 
in  court  sealed  and  labelled),  and  the  third  bottle  he  forwarded  to 
Professor  Cameron,  analyst  for  the  said  county,  in  a  sealed  box, 
by  rail.    The  receipt  of  the  railway  company  for  the  box  con- 
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taming  the  sample  was  prodaced  and  proved  before  ns^  and  a        Tub 
certificate  under   the    hand    of   Professor    Cameron    was    also  ^^^^^^' 
prodaced^  whereby  he  certified  that :  killw  Union 

The  said  Mmple  was  battermilk,  to  which  had  been  added,  aa  an  adulterant,  #• 

12  per  cent,  of  its  weight  of  water,  and,  exclnsiye  of  20  per  cent,  which  I  allow  Billiard. 

may  ha?e  been  added  for  chnmtng  pnrposes,  and  which  is  a  quantity  more  than  — r 

snfficient  for  the  purpose.    The  said  sample,  when  submitted  to  me,  had  undergone  1884. 

no  change  which  could  haye  prevented  me  from  properly  examining  it.    It  was  «-— — 

labelled  •«  ButtermUk,"  "  Noble  HillUrd."  Adulteration 

of  food  — 

Tt  was  contended  by  Mr.  Irvine^  solicitor  for  the  defendant^  Notice  of 
(1)  that,  under  the  16th  section  of  the  38  &  39  Vict.  c.  63,  *^^'^"j)f^J^ 
inasmuch  as  the  analyst  was  not  resident  within  two  miles  of  the  analysis-^Con' 
persons  requiring  the  analysis,  it  was  obligatory  upon  the  agent  tract  to  euppfy 
of  the  complainants  (Mr.  Price)  to  have  forwarded  the  sample  '^Corporatioiu 
to  the  analyst  by  registered  letter,  and  not  otherwise  ;  (2)  it  was 
further  contended  for  the  defendant  that  the  sample  had  not 
been  obtained  for  analysis  until  after  the  delivery  of  the  milk 
was  complete,  and  had  passed  out  of  the  control  and  possession 
of  the  defendant's  servant.  And  we  being  of  opinion  that  the 
first  objection  raised  for  the  defendant  was  not  valid,  inasmuch 
as  all  the  magistrates  (with  the  exception  of  the  Earl  of  Belmore, 
who  had  some  doubt  as  to  the  legal  effect  of  the  16th  section) 
were  fully  satisfied  that  the  mode  of  forwarding  a  sample  for 
analysis  provided  by  the  16th  section  of  the  38  &  39  Vict.  o.  63, 
was  optional,  and  we  feeling  satisfied,  as  a  matter  of  fact,  that 
the  sample  forwarded  by  Mr.  Price  had  in  due  course  reached 
the  analyst,  and  was  the  identical  sample  analysed  by  him  and 
referred  to  in  his  certificate,  and  it  also  having  been  given 
to  us  in  evidence  that  on  a  previous  occasion  the  Post-office 
authorities  here  had  refused  to  forward  samples  of  milk  by 
registered  letter ;  and  being  further  satisfied,  afler  hearing  all 
the  evidence  adduced  that  the  sample  had  been  taken  by 
Mr.  Price  during  course  of  delivery  and  before  the  delivery  was 
completed  and  ended,  and  being  also  satisfied  that  the  defendant 
was  guilty  of  and  had  committed  the  act  of  adulteration  of 
buttermilk  complained  of  in  the  summons,  we  unanimously  gave 
judgment  against  the  defendant  as  aforesaid. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
justices,  having  been  fully  satisfied  on  all  questions  of  fact,  were 
correct  in  point  of  law  in  their  determination,  having  regard  to 
the  provisions  of  the  statutes. 

A  second  case  was  stated  in  reference  to  milk  delivered  under 
similar  circumstances,  the  facts  of  which  were  the  same  in  all 
respects  as  the  facts  above  stated. 

By  sect.  14  of  the  Sale  of  Food  and  Drugs  Act,  1875^  it  is 
enacted  that 

The  person  porchaaing  any  article  with  the  intention  of  anbmitting  the  same  to 
analyeiB,  shall,  after  the  purchase  shall  have  been  completed,  forthwith  notify  to  the 
seller  or  his  agent  selling  the  article  his  intention  to  have  the  same  analysed  by  the 
public  analyst,  and  shall  offer  to  divide  the  article  into  three  parts,  to  be  then  and 
there  separatedi  and  each  part  to  be  marked  and  sealed  or  fastened  up  in  such  a 
manner  as  its  nature  will  permit,  and  shall,  il  required  to  do  so,  proceed  accordingly, 
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Toe  and  shall  deliTor  one  of  the  parts  to  the  seller  or  his  agent.     He  shall  afterwards 

GoABDiAKS  OF  retain  one  of  the  said  parts  for  futare  comparison,  and  submit  the  third  part»  if  he 
THU  Ennib-    deems  it  right  to  have  the  article  analysed,  to  the  analyst 
KiLLEN  Union 

„   ^  Hart  (with  him  J,  Oihson,  Q.C.),  for  the  defendant^  referred  to 

niLLiAED.     38  ^  39  yj^^  ^  qq^  ^g  g^  jg,  13,  14,  20,  and  21  ;   42  &  43  Vict. 

1884.        c.  80,  s.  3.     The  second  Act  was  passed  for  the  purpose  of  cover- 
-  .  T      .      ing  cases  of  delivery  pursuant  to  contract :  {Rouch  v.  Hall,  6  Q.  B. 
ofjood-^    Div.  17.)     Points  not  raised  before  the  justices  may  be  relied 
Notice  of    upon  if  they  arise  upon  the  case  as  stated :  {Kavanagh  v,  Qlomey, 
'"iSo''    ^^'  ^®P-  10  C.  L.  210 ;  Knight  v.  Halliwell,  L.  Rep.  9  Q.  B.  412.) 
analytia^Con-  Socts.  13,  14,  and  15  of  38  &  39  Vict.  c.  63,  apply  to  purchases 
tract  to  supply  by  a  private  individual  as  well  as  by  a  public  oflBcer :  {Parsons  v. 
--Corporation,  Birmingham  Dairy  Company,  9  Q.  B.  Div.  172.)     The  master  of 
the  workhouse  should  have  stated  that  he  was  taking  the  sample 
for  analysis  "  by  the  public  analyst,''  and  not  having  so  stated 
the  conviction  was  bad,  for  the  giving  of  the  notification  required 
by  the  14th  section  of  the  38  &  39  Vict.  c.  63  is  a  condition  pre- 
cedent to  the  prosecution :  {Barnes  v.  Chipp,  3  Ex.  Div.  176.)    A 
board  of  guardians  being  a  corporation  cannot  stie  for  penalties 
unless    expressly  empowered    by  statute :    {QuarcUans    of  St. 
Leonard's,  Shorediich,  v.  Franklin,  3  0.  P.  Div.  377.) 

Dane  (with  him  H  Holmes,  Q.C.),  for  the  complainants. — ^The 
decision  of  the  magistrates  should  be  upheld ;  they  have  found 
all  the  facts.  The  certificate  of  the  analyst  proves  that  the  butter- 
milk sent  him  was  identically  the  same  as  that  retained.  Any 
person  may  proceed  without  sending  to  the  public  analyst, 
unless  the  defendant  called  for  the  production  of  the  analyst  the 
certificate  would  be  evidence,  although  14th  section  not  complied 
with.  Sect.  14  is  not  obligatory  on  an  ordinary  purchaser 
under  the  6th  section.  The  defendant  should  be  confined  to  the 
points  raised  in  the  court  below. 
/.  Oibson,  Q.C.  in  reply. 

Cur.  adv.  vult. 
Dowse,  B. — These  are  two  cases  stated  by  the  magistrates  of 
the  county  Fermanagh  for  our  opinion.  One  case  is  in  reference 
to  the  sale  of  buttermilk  and  the  other  is  in  reference  to  the  sale 
of  milk.  The  facts  of  each  case  are  identically  the  same,  and  the 
questions  raised  for  our  decision  are  the  same  in  each  case.  For 
the  purpose  of  my  judgment,  whatever  I  say  about  the  one  case 
may  be  taken  to  be  said  about  the  other.  The  facts  are  few  and 
simple.  The  guardians  of  the  Enniskillen  Union  entered  into  a 
contract  with  a  person  named  Noble  Hilliard  to  supply  them  with 
a  quantity  of  buttermilk  and  milk  at  stated  times  for  the  use  of 
the  paupers.  The  guardians  were  represented  by  Mr.  Price,  the 
master  of  the  workhouse,  who,  during  the  course  of  the  delivery 
of  the  milk,  took  a  portion  of  what  came  from  the  vessels  of  the 
person  delivering  the  milk.  That  person  was  not  the  contractor 
himself  but  must  be  taken  to  have  been  either  his  messenger  or 
agent  for  the  purpose  of  delivery.  The  milk  so  taken  was  divided 
into  three  parts  by  the  master.     One  portion  he  retained  himselfj 
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and  the  other  he  gave  to  the  messenger^  and  the  third  he  enclosed        The 
in  a  bottle  labelled  "buttermilk/'  and  having  on  it  the  name  of  ^^^^j^^lj^^f 
the  contractor^  and  sent  it  to  Dublin  by  railway  addressed  to  Dr.  killen  Union 
Cameron,  Public  Analyst  for  the   county  of  Fermanagh.     Dr.  »• 

Cameron  received  that  bottle  containing  the  sample,  and  analysed  ' 

it,  and  gave  his  certificate  as  provided  by  the  statute.  According       i884. 

to  that    certificate    there    was    evidence    that    the    milk    was        . 

adulterated,  and  this  has   not  been   controverted  in  any  way.    Jyi^^^!^ 
Two  objections  were  taken  by  the  solicitor  who  was  engaged  by     'Notice  of 
Hilliard  to  represent  him  before  the  justices.     These  objections    intention  to 
were  of  no  importance  and  were  not  the  points  that  were  argued  ^na/S— Con- 
here.     The  first  objection  was  that  the  bottle  ought  to  have  been  tract  to  supplg 
sent  by  registered  letter,  as  Dr.  Cameron  lived  more  than  two  ^Corporation. 
miles  from  Enniskillen,  that  the  statute  was  mandatory,  and  that, 
therefore,  there  was  no  sufficient  evidence  to  satisfy  the  justices 
that  the  sample  taken  was  the  one  with  which  Dr.  Cameron  was 
dealing.     The  next  objection  was,  that  the  sample  had  been  taken 
at  the  wrong  time,  after  the  milk  had  been  delivered  and  had 
passed  out  of  the  control  of  the   defendant's  servants.     It  is 
difficult  to  follow  these  objections.     It  is  sufficient  to  say  that 
there  is  nothing  in  them.     Upon  these  objections  being  disposed 
of  the  magistrates  were  of  opinion  that  the  case  was  made  out, 
and  fined  the  defendant.     The  defendant  then  asked  to  have  a 
case  stated  for  the  opinion  of  this  court  as  to  whether  the  magis- 
trates were  right  in  point  of  law.     The  magistrates  have  asked 
the  question  in  the  terms  stated  in  the  case,  which  we  are  of 
opinion  should  be  answered  in  the  affirmative.     But  our  labour 
does  not  end  here.     These  cases  come  before  us  not  upon  the 
points  argued  below,  but  upon  points  that  are  completely  difierent 
from  those  that  were  raised   before  the  justices.     The   course 
adopted  is  very  inconvenient,  but  it  is  clear  that  the  appellant  is 
not  confined  to  his  objections  below,  and  full  advantage  has  been 
taken  of  the  law  in  this  respect.     The  points  Mr.  Hart  raised 
were  no  less  than  five  in  number  :  That  there  was  no  purchase 
shown  under  the  statute — that  is,  that  there  was  no  buyer  on  one 
side  and  no  seller  on  the  other.  If  that  be  true  the  very  foundation 
of  the  proceedings  fails.     That  the  milk  delivered  under  the  con- 
tract in  this  way  was  not  bought  by  the  seller  or  his  agent ;  that 
sect.  14  of  the  Act  of  1875  governs  this  case,  and  that  no  ofience 
was  committed ;  that  there  was  no  person  to  whom  the  notification 
required  by  that  section  could  be  given,  and,  even  if  there  were, 
no  proper  notice  was  given ;  and  that  this  notice  is  a  condition 
precedent  to  the  maintenance  of  the  prosecution,  which  must 
accordingly  fail.      The  party  that   took   the  milk  should  have 
stated  that  he  took  it  with  the  intention  of  having  it  analysed  by 
the  public  analyst,  and  that  no  such  statement  was  made  in 
these   cases.     The  next  point  is  that  no   proper   or   sufficient 
evidence   was   given   that   the   milk   so    taken    was    the    milk 
submitted   to  the  analysis   of   Dr.   Cameron.     The   last  point 
is,   that   the    purchaser    under    this    statute    must   be  a  per- 
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Thb        son    and    not  a  corporation;    that    tbe   corporation  is   not  a 

^raB^ENN  ^' Person,  and  cannot  institute  this  prosecution.     Now,  the  main 

KiixKN  Union  ^^d  only  really  substantial  point   in   the  case  is  whether  this 

V.  proceeding  is  governed  by  sect.  14  of  the  Act  of  Parliament, 

HiLLUBD.     because  if  so  it  is  difficult  to  say  that  Mr.  Hart's  argument  is  not 

1884.        well  founded.     The  argument  of  Mr.  Holmes  on  the  other  side 

,      consisted  in  traversing  all   the  arguments  of  Mr.  Hart.     Mr. 

^oMhoT^   Holmes  contended  that  this  is  a  purchase ;  that  it  is  a  case  of 
^.N'oticti  of    buyer  and  seller ;  that  sect.  14  does  not  govern  this  case  because 
intention  to    the  guardians  did  not  purchase  the  milk  with  the  intention  of 
ancU^s^^^Con- ^^^°&  ^^  analysed.     He  says  this  gets  rid  of  the  question  of 
^raJ\o  supply  seller  and  his  agent.     There  is  another  way  of  getting  rid  of  this 
—Corporation,  question  by  holding  that  the  man  delivering  the  milk  must  be 
taken  to  be  an  agent  of  the  seller.    As  to  the  point  relying  on 
the  insufficient  evidence  of  identity,  Mr.  Holmes  contends  that 
there  was  abundant  evidence  proper  to  be  submitted  to  a  jury ; 
and  the  fact  being  found  we  cannot  go  behind  the  finding.     In 
reference  to  the  point  as  to  the  corporation,  he  argued   that 
"  persons  "  must  embrace  corporations  such  as  the  prosecutors 
here,  and  that  the  case  of  The  Guardians  of  SL  Leonards,  Shore^ 
ditch  V.  FranMin  (3  0.  P.  Div.  877)  has  no  reference  at  all  to  a 
case  like  this.     I  agree  with  Mr.  Holmes  in  his  argument ;  and, 
in  my  opinion,  the  decision  of  this  court  ought  to  be  in  favour  of 
the  prosecution.     I  am  very  far  from  saying  that  the  case  is  not  one 
of  very  considerable  difficulty,  and  one  that  deserves  and  requires 
careful  consideration,  as  there  is  a  case  in  England  of  Parsons  v. 
The  Birmingham  Dairy  Company   (9  Q.  B.  Div.  1 72),  which  is 
relied  on  as  a  decision  in  Mr.  Hart's  favour.     I  do  not  want  to  be 
taking  fine  drawn  distinctions;  and  I  may  say  at  once  we  do  not 
intend  to  follow  that  decision.     If  this  were  a  case  which  could 
go  to  the  Court  of  Appeal,  where  our  reasons  could  be  weighed 
against  the  reasons  of  the  Queen's  Bench  Division  in  England, 
we  might  follow  that  case ;  but  as  this  case  cannot  go  to  the 
Court  of  Appeal,  and  our  decision  must  be  final,  we  must  act  on 
our  own  judgment,  and  therefore  I  at  once  say  I  totally  differ 
from  the  case  in  England.     It  is  said  that  that  decision  amounts 
only  to  this,  that  sect.  14  of  the  Act  applies  to  a  purchaser 
generally  and  is  not  confined  to  the  persons  mentioned  in  sect. 
13.     With  the  decision  so  limited  I  agree,  and  if  the  marginal 
note  contained  the  whole  result  of  the  decision  I  would  not  differ 
from  it.     I  am  clearly  of  opinion  that  sect.  14  is  not  confined  to 
a  public  officer,  but  applies  to  every  purchaser  who  purchases 
with  the  intention  of  analysing ;  but  the  judges  could  not  on  the 
facts  of  that  case  have  come  to  the  conclusion  they  did  without 
deciding  that  sect.  14  governs  the  whole  of  the  Act  of  Parliament 
and  applies  to  every  purchaser  whether  he  has  the  intention  at 
the  time  of  the  purchase  of  submitting  the  articles  to  analysis  or 
not.     This  is  the  necessary  consequence  of  that  decision,  though 
I  am  bound  to  say  the  judges  do  not  appear  to  have  seen  the 
consequences  of  their  ruling.     Field,  J.  says,  "  We  have  not  to 
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decide  whether  or  not  the  respondents  purchased  with  the  inten-        Thb] 
tion  of  having  the  milk  submitted  to  analysis."     In  my  opiniouj  ^^Ja^^^^*  o' 
that  is  the  very  point  he  was  called  on  to  decide^  and  which  his  killbv  Uwon 
judgment  does  decide  by  holding  that  this  question  was  immaterial  v. 

and  thus  striking  the  words  out  of  the  section,  and  in  effect  exer-     Hillubp. 
cising  a  power  which  no  judge  possesses.     If  the  learned  judge        i884. 

means  that  the  question  was  not  open  on  the  case  before  him,        

then  his  decision  does  not  touch  this  case,  and  the  marginal  note  '^f"f^^!^ 
contains  the  whole  decision,  and  I  altogether  agree  with  the  judg-  xdtice  of 
ment.  Whether  this  be  so  or  not,  we  have  to  decide  whether  or  intention  to 
not  the  respondent  purchased  this  milk  with  the  intention  of  '?*'"''  ^f» 
having  it  submitted  to  analysis.  That  is  the  very  point  to  be  ^racuoTvpp"^ 
decided  in  the  case,  and  we  cannot  apply  sect.  14  unless  such  —  Corporation, 
intention  was  present  at  the  time  of  the  purchase.  Assuming 
that  the  guardians  did  purchase  the  milk  with  the  intention  of 
having  it  analysed  sect.  14  applies.  But  if  they  did  not  purchase 
with  that  intention — and  having  purchased  by  contract  it  is  plain 
they  had  no  such  intention — sect.  14  does  not  apply  to  the  case. 
I  cannot  hold  that  sect.  14  is  large  enough  in  its  terms  to  embrace 
a  purchaser  who  did  not  purchase  with  the  intention  of  analysis, 
unless  I  strike  important  words  out  of  the  section  and  become  a 
legislator  and  cease  to  be  a  judge.  In  Rcrwch  v.  Hall  (6  Q.  B. 
Div.  17),  Field,  J.  decided  that  in  sect.  3  of  the  Act  of  1879  sect. 
14  of  this  Act  is  not  to  be  read.  To  do  so,  he  says,  would  be  to 
defeat  the  intention  of  the  Legislature.  Now  mark  what  follows : 
''  Certain  provisions  are  by  sect.  14  enacted  as  safeguards  to  the 
seller  from  whom  a  sample  may  be  purchased  for  analysis.''  If 
he  had  recollected  this  in  Parsons  v.  The  Birmingham  Dairy  Oom* 
pany  (9  Q.  B.  Div.  172),  would  the  decision  have  been  what  it  was? 
Now,  parting  from  these  cases  let  us  come  to  the  statute  itself. 
This  is  a  penal  statute,  and  must  be  construed  strictly.  There  is 
no  doubt  of  that ;  but  it  is  also  a  remedial  statute ;  and,  in  any 
case,  it  ought  to  be  construed  so  that  the  intention  of  the  Legis- 
lature may  be  carried  out.  The  seller  is  protected  by  it.  The 
purchaser  should  also  be  protected  by  it.  As  Lord  Coke  some- 
where says  the  evil  of  the  commonwealth  that  the  Legislature 
intended  to  cure  should  be  considered.  But  to  leave  aside  all 
decisions  and  all  truisms  as  to  the  construction  of  statutes,  let  us 
look  at  the  clauses  very  shortly.  The  Act  of  Parliament  was 
passed  to  prevent  the  adulteration  of  food,  and  milk  is  included 
under  the  term.  The  6th  section  prohibits  the  sale  of  articles  of 
food,  &c.,  not  of  the  proper  nature,  substance,  and  quality,  and 
imposes  a  penalty  for  the  offence.  Could  there  be  anything  wider 
in  its  terms  than  that  section  ?  It  deals  with  the  case  of  a 
purchaser  who  finds  after  he  has  consumed  part  of  the  food  that 
it  is  adulterated,  and  who  wishes  to  punish  the  vendor.  There 
is  nothing  here  about  purchasing  for  analysis.  The  section  deals 
with  the  subject  generally.  We  do  not  buy  food  for  the  purpose 
of  analysis.  We  are  not  such  experimentalists  as  a  rule.  Of 
course  we  may  go  again,  and  buy  a  portion  for  analysis  if  we  can 
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The        get  it;  and  if  we  do  bo  we  are  within  sect.  14.     Sect.  10  gives 

^raB^NNTs^'  power  to  appoint  a  public  analyst.     This  section  taken  in  con- 

KiLLBN  Union  nection  with  sects.  11^  12,  and  13^  seems  to  contemplate  that  no 

v»         prosecntion  can  be  instituted  unless  the  article  has  been  analysed 

PTiLUARD.     {jy  ^Yxe  proper  person  appointed  to  do  so.      Sect.  14  is  general  in 

1884.        its  t^rms  as  to  the  person  purchasing ;  but  is,  as  I  have  said, 

,      confined  to  a  purchase  with  the  intention  of  analysis,  and  does 

offood'^-^  not  relate  to  a  purchaser  who  buys  for  consumption,  and  use,  and 
'Notice  of  afterwards  determines  to  have  the  article  analysed.  '  Unless  it  is 
intention  to  so  Confined  the  latter  class  of  purchaser  cannot  institute  a  pro- 
amhsis^Con'  ^^^ding  at  all ;  and  in  this  case  sect.  6 — the  most  general  one — 
trart  to  supply  is  struck  out  of  the  statute.  Of  course,  if  we  strike  the  words 
^Corporation.  ^^  with  the  intention  of  submitting  the  same  to  analysis"  out  of 
sect.  14  there  will  be  no  difficulty ;  but  that  I  have  already 
refused  to  do.  If  we  retain  the  words,  how  can  the  purchaser  of 
food  for  use  forthwith  notify  his  intention  as  provided  in  the 
section  ?  He  has  no  such  intention  when  buying,  and  it  may  be 
only  when  he  is  nearly  poisoned  by  what  he  has  used  that  he 
thinks  of  an  analysis  at  all.  Sects.  20  and  21  are  the  clauses 
that  principally  support  Mr.  Hart^s  argument.  But  giving  a 
reasonable  construction  to  them  in  connection  with  the  remainder 
of  the  statute  I  am  of  opinion  that  a  person  purchasing  food^ 
when  he  discovers  that  it  is  adulterated  can  have  it  analysed  by 
the  public  analyst  whose  certificate  is  made  evidence  under  sect. 
21,  and  in  the  events  contemplated  by  this  section  the  part 
retained,  if  any,  must  be  produced.  If  a  person  purchases  with 
the  intention  referred  to  in  sect.  14  he  must  follow  that  section 
and  the  other  sections  also ;  and  if  he  does  not  his  prosecution 
will  fail.  I  am  aware  that  this  is  an  elastic  construction  of  the 
statute ;  but  I  am  driven  to  it  by  the  statute  itself  and  my  desire, 
which  is  conterminous  with  my  duty,  to  give  efiect  to  all  its 
words,  and  most  especially  to  its  object  and  avowed  aim  and  end. 
It  is  at  best  a  choice  of  evils,  and  I  only  hope  I  have  chosen  the 
least.  The  Act  is  exceedingly  clumsily  drawn ;  but,  according  to 
my  construction  of  the  statute,  sect.  14  does  not  apply  to  this 
case;  and,  therefore,  the  questions  as  to  notice  and  as  to  the 
persons  to  whom  the  notice  should  be  given  do  not  arise.  In 
this  view  the  case  o^ Barnes,  app.,  v.  Chipp,  resp.  (3  Ex.  Div.  176) 
has  no  application,  and  I  am  relieved  from  considering  the 
decision  of  the  Exchequer  Division.  That  disposes  of  two  of  the 
points  argued  in  this  case.  The  point  as  to  purchase  I  have  no 
difficulty  about.  I  have  also  assumed  up  to  this,  that  the 
guardians  were  purchasers  simply  and  not  purchasers  within 
sect.  14.  If  a  person  gets  milk  under  a  contract  to  be  delivered 
de  die  in  diem,  at  so  much  a  quart  he  is  as  much  a  purchaser  as 
if  he  gave  a  penny  a  day  for  his  quart  on  the  spot.  We  have  so 
decided  already  on  the  Act  of  1879  in  the  case  of  Phelan  v. 
RorTie  (17  Ir.  L.  T.  &  S.  L.  649.)  The  next  point  is  as  to  the 
identity  of  the  sample.  The  certificate  must  be  taken  to  be 
evidence  of  what  is  in  it.    There  is  no  doubt  a  difference  between 
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the  man  who  submits  the  sample  and  the  man  who  delivers  it.        The 
but  here  I  do  not  consider  the  diflTerence   material.     I  am  o{  ^^^^^'^^]^' 
opinion  that  Mr.  Price  haviDg  divided  the  milk  into  three  parts,  killbn  Umioic 
and  having  sent  one  part  to  Dr.  Cameron,  if  Dr.  Cameron  were  v. 

produced  as  a  witness  with  his  bottle  in  his  hand,  there  would  be     ^*^j||^- 
prima  facie  evidence  that  the  milk  analysed  was  the  same  milk        i884. 
as  that  sent  aud  received.     I  think  that  the  certificate  represents        - —  . 
Dr.    Cameron's    evidence,   and    that    consequently    there    was    J^f^^!^ 
evidence  proper  to  be  submitted  to  a  jury  that  the  milk  examined     jSotice  of 
was  the  milk  sent  to  Dublin.     The  last  point  is  that  the  guardians    intention  to 
were  not  purchasers  inasmuch  as  they  were  not  a  person,  but  a  anaJusis^Con" 
corporation  aggregate,  and  that  this  Act  only  refers  to  an  actual  tract  to  w/ipfy 
person.     Is  a  corporation  sole  within  the  statute  ?      I  think  it  is ;  -^Corjwration, 
and  so  is  a  corporation  aggregate  incorporated  for  the  purpose  of 
discharging  the   duties  imposed  upon  and   undertaken   by  the 
guardians  of  this  poor-law  union.     The  case  of  The  Ouardians  of 
St.  Leonard's,  Shoreditch,  v.  Franklin  (3  C.  P.  Div,  377)  has  no 
application  to  a  case  like  the  present.     The   mere  statement  of 
the  facts  sufficiently  distinguishes  the  cases.     Upon  all  the  points 
of  the  case  I  am  of  opinion  that  our  judgment  ought  to  be  in 
favour  of  this  conviction,  and  that  the  decision  of  the  magistrates 
ought  to  be  affirmed  with  costs. 

Andrews,  J. — The  determination  of  the  justices  in  each  of 
these  cases  was,  in  my  opinion,  correct  in  point  of  law,  and  ought 
to  be  affirmed.  I  think  it  clear  that  the  guardians  were  ^'purchasers 
of  the  milk  in  question,  and  were  prejudiced  "  by  its  adulteration 
within  the  meaning  of  the  6th  section  of  the  Sale  of  Food  and 
Drugs  Act,  1875;  and  in  my  opinion  there  was  evidence  upon 
which  the  justices  were  at  liberty  to  come  to  the  conclusion  that 
an  ofience  under  that  section  had  been  committed  by  the  defen- 
dant Hilliard.  I  also  think  that  the  guardians,  although  incor- 
porated, are  purchasers  within  the  protection  of  the  Act,  and 
competent  to  take  proceedings  under  it  against  the  defendant  for 
the  ofience  in  question.  They  do  not  sue  as  common  informers, 
but  institute  proceedings  under  the  20th  section  of  the  Act  for  a 
penalty,  no  part  of  which  is  receivable  by  them.  It  was  not 
suggested  that  the  word  "  purchaser ''  in  the  6th  section  would 
not  include  a  corporation ;  but  it  was  argued  that  corporations 
are  not  expressly  mentioned  in  the  Act,  and  that  the  word 
'^ person''  in  the  20th  section  is  not  sufficient  to  include  them. 
The  word  '' person''  in  itself  may  apply  either  to  a  natural 
person  (a  human  being)  or  an  artificial  person  (a  corporation). 
This  is  the  very  division  of  "  persons  "  given  in  1  Bl.  Com.  123, 
in  treating  of  the  rights  of  persons.  In  the  recent  case  of  The 
Pharmaceutical  Society  v.  The  London  and  Provincial  Supply 
Association  (5  App.  Cas.  869),  Lord  Blackburn,  in  giving  judg- 
ment, said :  "  It  is  plain  that  in  common  conversation  '  a  person ' 
would  mean  a  natural  person;  in  technical  language,  it  may 
mean  the  artificial  person;  in  which  way  it  is  nsed  in  any 
particular  Act  must  depend  upon  the  context  and  the  subject 
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Thb        matter  ^'  .  ..."  I  am  quite  clear  aboat  this,  that,  whenever  you 

^ot^Enots^'^*^  see  that  the   object  of  the  Act  requires  that  the  word 

KiLLBN  Ukion  ^  porsoii  ^  shall  have  the  more  extended  or   the   less  extended 

«^-  sense,  then,  whichever  sense  it  requires  you  should  apply  the 

HiujABB.     ^ords  in  that  sense,  and  construe  the  Act  accordingly.*'  Looking, 

1884.        then,  at  the  object  of  the  Act  in  question,  I  entertain  no  doubt 

.      whatever  that  a  purchaser,  though  a  corporation,  is  within  its 

off^^^  protection,  and  entitled  to  institute  proceedings  under  the  20th 
Notice  of     section  for  an  offence  under  the  6th  section.     The  point  which 
intention  to    was  most  relied  on  by  the   defendant's   counsel  was  that  the 
an^usU^Con-  Provisions  of  the  14th  section  apply  to  every  purchaser  within  the 
tract  to  supply  Act,  and  that  inasmuch  as  a  sufficient  notification  under  that 
—Corporation,  section  was  not  given  in  this  case  by  the  guardians  ''  to  the 
seller"    (Hilliard)    "or  his    agent,''   the   guardians   failed    to 
perform  a  condition  precedent  to  the  prosecution,  and  that,  there- 
fore, the  conviction  should  be  quashed.     For  the  purposes  of  my 
judgment,  I  shall  assume  that  the  notification  which  was  actually 
given  was  not  sufficient  under  the  14th  section ;  and  on  that 
assumption  the  question  is,  whether  the  provisions  of  that  section 
respecting  the  notification  apply  to  the  present  case.     Upon  this 
question  Parsons  v.  The  Birmingham  Dairy  Company  (9  Q.  B. 
Div.  172)  appears  to  be  an  authority  in  favour  of  the  defendant; 
but  as  I  am  unable  to  adopt  the  construction  which  the  learned 
judge  who  decided  that  case  seems  to  have  put  upon  the  Act, 
and  as  no  appeal  lies  from  this  court  in  the  case  before  us,  I  feel 
obliged  to  decide  according  to  my  own  opinion.     Prior  to  1875 
the  adulteration  of  food  and  drugs  had  repeatedly  engaged  the 
attention  of  the  Legislature,  and  several  Acts  had  been  passed  for 
the  repression  of  this  evil,  and  for  securing  the  sale  of  food  and 
drugs  in  a  pure  and  genuine  condition.  In  1875  the  Legislature  had 
this  important  subject  again  brought  under  consideration,  and 
they  came  to  the  conclusion  that  better  provision  should  be  made 
for  the  sale  of  food  and  drugs  in  a  pure  state,  and  that  the  law 
should  accordingly  be  amended.     In  pursuance  of  this  the  Acts 
then  in  force  were  repealed ;  and  "  The  Sale  of  Food  and  Drugs 
Act,  1875,"  was  passed  for  the  above  purpose.    In  the  6th  section 
of  this  Act,  the  prohibition  of  the  sale  of  adulterated  articles  is 
in  these  wide  and  general  terms :  "  No  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of  food  or  any  drug  which 
is  not  of  the   nature,    substance,   and    quality   of   the  article 
demanded  by  such  purchaser,  under  a  penalty  not  exceeding 
twenty  pounds,"  with  certain  exceptions  which  it  is  unnecessary  to 
specify.    This  section  includes  within  its  protection  all  purchasers 
of  food  and  drugs  which  it  cannot  be  doubted  was  in  accordance 
with  the  object  of  the  Act  and  the  intention  of  the  Legislature. 
After    providing    for    the    appointment   of    competent    public 
analysts,  the  Act,  by  the  12Ui  section,  enables  "any  purchaser 
of  an  article  of  food  or  of  a  drug "  to  have  it  analysed  by  one 
of  these  analysts  on  the  terms  therein  mentioned,  and  to  receive 
from  him  a  certificate  of  the  result ;  and  the  20th  section  then 
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enacts  thatj  ''when  the  analyst^  having  analysed  any  article^        Thb 
shall  have  given  his  certificate  of  the  result,  from  which  it  may  ^^^^^^^^ 
appear  that  an  offence ''    has  been  committed,   "  the  person  xillbic  Unio.^ 
causing  the  analysis  to  be  made  may  take  proceedings  for  the  t^- 

recovery  of  the  penalty  "  before  the  justices  in  petty  sessions  in     Hilu^rd. 
a  summary  manner ;  and  if  they  convict,  the  party  convicted  is,        i884. 

by  the  23rd  section,  given  an  appeal  to  the  Court  of  Quarter        . 

Sessions.  So  far,  the  Act  does  not  appear  to  present  any  "^^^^'I^ 
di£Sculty.  A  purchaser  of  an  adulterated  article  who  has  had  Notictof 
it  analysed  by  an  official  analyst,  from  whose  certificate  it  appears  intention  to 
that  an  offence  against  the  Act  has  been  committed,  is  enabled  ^^a^jS— Cbn- 
to  take  the  prescribed  proceedings  against  the  seller.  I  now  ^raJ'to  supply 
turn  to  the  provisions  of  the  Act  on  which  the  defendant's  -^Corporation, 
counsel  rely,  namely,  the  13th,  14tb,  and  21st  sections,  and 
which  raise  the  question  of  construction,  on  which  I  am  unable 
to  follow  the  decision  in  Parsons  v.  The  Birmingham  Dairy 
Company  (9  Q.  B.  Div.  172).  The  13th  section  of  the  Act 
provides  (and  it  appears  to  me  plainly  as  an  additional  check  on 
adulteration)  that  any  medical  officer  of  health,  or  other  officer 
therein  mentioned,  may,  at  the  expense  of  the  local  authority 
appointing  him,  "  procure  '*  (which,  as  is  shown  by  the  following 
words  of  the  same  section,  and  by  the  17th  section,  means 
''  purchase '')  any  sample  of  food  or  drugs  for  the  special 
purpose,  if  he  suspects  adulteration,  of  submitting  it  to  one  of 
the  public  analysts.  This  not  being  the  case  of  an  ordinary 
purchaser,  but  of  an  officer  who  buys,  suspecting  adulteration, 
and  having  proceedings  in  contemplation  against  the  seller, 
the  next  section  of  the  Act  (the  14th)  reasonably  provides  that 
"  the  person  purchasing  any  article  with  the  intention  of 
submitting  the  same  to  analysis ''  shall  ''  forthwith,''  after 
purchase,  notify  to  the  seller  or  his  agent  selling  the  article 
his  intention  to  have  it  analysed  by  the  public  analyst,  and  shall 
offer  to  divide  it,  and,  if  so  required,  shall  divide  it  into  three 
parts,  giving  one  to  the  seller,  retaining  another  for  future 
comparison,  and  submitting  the  third  to  the  analyst.  If  the 
offer  to  divide  the  article  be  not  accepted,  the  analyst  is  required 
by  the  15th  section  to  divide  it  into  two  parts,  one  of  which  is 
to  be  delivered  to  the  purchaser,  to  be  retained  for  production 
in  case  proceedings  shall  afterwards  be  taken,  ^ow,  it  is 
contended  that  the  notification  mentioned  in  the  14th  section 
is  requisite,  not  only  in  the  case  of  a  purchase  by  an  officer  for 
the  purpose  of  analysis  under  the  13th  section,  but  also  in  the 
case  of  an  ordinary  purchase  by  a  consumer,  and  that,  as  such 
notification  is  a  condition  precedent  unless  it  be  given,  no 
proceeding  under  the  20th  section  can  be  sustained  by  any 
purchaser.  The  21st  section  is  relied  on  in  support  *of  this 
contention.  It  provides  that,  in  any  such  proceeding,  the 
certificate  of  the  analyst  shall  be  sufficient  evidence  of  the  facta 
therein  stated,  unless  the  defendant  shall  require  that  the  analyst 
should  be  called  as  a  witness,  ''and  the  parts  of  the  articles 
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Thr  retained  by  the  person  who  parchased  the  article  shall  be 
G"^»*^J^^'"  ^'produced;*'  and  the  argument  is,  that,  as  the  provisions  for 
KuxKx  Uniox  retaining  parts  of  the  articles  are  found  in  the  14th  and  15th 

r.  sections  only,  all  the  provisions  of  the  14th  section,  including  ! 

HiLLLVRD.     ^hat  which  relates  to  the  notification,  must  be  taken  to  apply  to 
issi,       every  purchase,  whether  by  a  consumer  in  the  ordinary  case,  or 

by  an  officer  in  the  special  case  provided  for  by  the  13th  section. 

^f^^^!^  Now,  it  seems  obvious  that  in  cases  of  ordinary  purchases  by 
Imice  of    consumers,  it  would  not,  in  any  reasonable  view,  be  practicable 
intention  to    to  Comply  with  the  14th  section,  for  the   notification  must  be 
mbmit  to     giyen  forthwith  after  the  completion  of  the  purchase  to  the  seller 
Itra^to  Zunphf  ^^  ^^  agent  Selling ;  and  there  must  then  and  there  be  an  offer 
^Corporation,  by  the  purchaser  to   divide,   and,  if  the  offer  be  accepted,  a 
division  by  the  purchaser  of  the  article  purchased  into   three 
parts,  and  a  delivery  of  one  of  these  parts  to  the  seller  or  his  \ 

agent.     There  are  also  many  cases  of  purchases   in   which   it  > 

would  not  appear  to  be  possible  to  comply  with  the  14th  section. 
How,   for  instance,   could    it  be  given   effect  to   in   cases   of 
purchases   by  written   orders   of    goods   to   be  forwarded  and 
delivered  through  carriers,  or  in  cases  (such   as   the  present) 
of  goods  supplied  from  time  to  time  under  a  contract,  and  not  I 

delivered  either  by  the  seller  orTiis  agent  selling  ''  the  article  ?'*  » 

In  answer  to  this,  it  is  said  that  the  purchaser  in  any  of  these 
cases  may  come  to  the  seller  and  buy  some  more  of  the 
goods  for  the  purpose  of  analysis,  and  then  comply  with 
the  14th  section ;  but  is  this  a  reasonable  view  to  take  of 
the  intention  of  the  Legislature  ?  The  seller  may  be  at 
a  distance  or  he  may  refuse  to  sell  more,  or  if  he  sell  he  may  give 
an  unadulterated  article.  I  think  it  manifest  that  the  construction 
contended  for  on  behalf  of  the  defendant  would  so  cripple  the 
application  of  the  Act  that  the  very  persons  intended  to  be  pro- 
tected, viz.,  ordinary  purchasers,  would  be  almost  entirely  deterred 
or  prevented  from  having  recourse  to  it.  Now,  is  there  anything 
in  the  Act  which  obliges  us  to  adopt  a  construction  the  effect  of 
which  would  apparently  be  so  much  at  variance  with  the  object 
of  the  Act  ?  Keading  the  13th  and  14th  sections  together,  and 
referring  to  the  other  sections  of  the  Act,  I  confess  1  think  that 
the  words  in  the  14th  section,  viz.,  '^  the  person  purchasing  any 
article  with  the  intention  of  submitting  the  same  to  analysis,'^ 
refer  to  an  officer  authorised  by  the  13th  section  to  purchase  for 
that  purpose ;  and  are  expressly  limited  to  a  person  purchasing 
an  article  with  the  intention  of  submitting  it  to  analysis,  which  is 
not  the  present  case,  and  was  not  the  case  of  Parsoris  v.  The 
BirmiTigham  Dairy  Company  (9  Q.  B.  Div.  172).  I  think  that 
the  most  which  the  21st  section  could  oblige  us  to  hold  would  be 
that  every  purchaser  must,  to  enable  him  to  take  proceedings 
under  the  Act  in  addition  to  obtaining  the  analyst's  certificate, 
retain  part  of  the  article  for  production  in  the  event  of  proceed- 
ings being  taken.  In  the  present  case  this  was  done,  and  it  will 
always  be  prudent  to  do  so ;   but  it  is  not  necessary  in  this  case 
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to  decide  whether  the    21  at    section    renders    sach    retention        Thb 
indispensable  in  every  case,  or  whether  its  true  construction  may  ^tuk'^Exnib-^ 
not  be  that  the  production  it  requires  is  only  of  the  parts  retained  sillbn  Union 
by  an  oflBlcer  purchasincr  under  the  13th  section  or  by  a  person  v. 

v  t  o  y  »r  1-r 

purchasing  an  article  with  the  intention   of  submitting  it   to     ^'"^ 
analysis.    It  is  said  that  unless  the  construction  contended  for  by        i884. 

the  defendant  be  adopted  sellers  will  be  deprived  of  security         . 

against  adulteration  of  the  goods  by  purchasers  or  others  after  '^f^^^^ 
the  sale.    No  doubt  sellers  will  not  have  the  same  protection     'Notice  of 
under  the  construction  of  the  Act  which  I  adopt  as  they  would    intention  to 
have  under  the  other  construction ;    but  the  justices  at  petty  an^vs^s^Con- 
sessions  and  the  court  of  quarter  sessions,  in  case  of  an  appeal,  tract  to  wpfly 
will,  before  convicting  in  any  proceeding,  whether  instituted  by  —Corporation. 
an  ordinary  purchaser  or  not,  require  evidence  to  satisfy  them 
that  an  offence  under  the  Act  has  been  committed  by  the  seller ; 
and  if  the  case  be  open  to  doubt  or  observation  it  must  be 
assumed  that  no  more  credit  will  be  given  to  it  than  it  deserves. 
In  my  opinion  the  notification  referred  to  in  the  14th  section  is 
only  requisite  in  the  case  of  a  purchase  by  an  officer  under  the 
13th  section,  or  by  a  person  purchasing  an  artide  with  the  inten- 
tion of  submitting  it  to  analysis,  and  the  convictions  in  these 
cases  should  be  affirmed  with  costs.    It  will  be  observed  on 
referring  to  the  cases  stated  by  the  justices  that  none  of  the 
questions  which  have  been  argued  before  ns  were  raised  before 
them ;  and  although  an  appellant  in  cases  like  the  present  is  not 

Erecluded  from  arguing  a  question  of  law  which  was  not  raised 
elow,  the  inconvenience  which  arises  from  this  course,  especially 
to  the  counsel  on  the  other  side,  is  so  considerable  that  care 
should  be  taken  at  the  original  hearing  to  raise  all  the  points 
which  are  to  be  relied  on.  The  only  two  questions  which  in  the 
present  case  were  raised  below  were  not  (and  rightly)  thought 
arguable  upon  the  appeal;  and  it  is  unnecessary  to  say  more 
respecting  them  than  that  it  is  optional  under  the  16th  section  to 
send  an  article  for  analysis  by  a  registered  post  letter,  and  that 
the  other  point  as  to  the  sample  of  milk  for  analysis  not  having 
been  obtained  until  after  the  delivery  of  the  milk  was  complete 
does  not  arise. 

Convictions  affirmed. 
Solicitor  for  the  complainants,  /.  Whiteside  Dane. 
Solicitor  for  the  defendant,  0,  E,  B.  A.  Irvine. 
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NOBTHEEN  CIBCUIT. 

LlTESPOOL. 

Tue$day,  April  2»,  1885. 

(Before  A.  L.  Smith,  J.) 

Big.  v.  Gatdt  ahd  othxes.  (a) 

Admission  obtained  by    questions  —  Statement  of  one  prisoner 
incriminating  others — Admissibility  of,  against  them. 

After  a  prisoner  is  in  custody  the  police  have  no  right  to  ask  hitn 
questions,  and  an  admission  or  confession  obtained  in  that  way 
is  inadmissible  in  evidence  ;  and  where  one  of  several  prisoners 
in  custody  makes  a  statement  admitting  his  guilt  and  also 
incriminating  the  other  prisoners,  and  such  statement  is  after- 
wards  read  over  to  the  others  by  the  constable  who  asks  them  what 
they  have  to  say  to  that,  this  is  in  the  nature  of  a  cross-examina- 
tion of  the  prisoners,  and  such  statement  and  their  answers 
are  not  admissible  as  evidence  against  them  on  their  trial. 

Secus  where  the  persons  are  not  in  custody. 

THE  prisoner  Gavin  and  three  others  were  indicted  for  stealing 
two  barrels  of  oysters  from  the  Lime-street  station  of  the 
London  and  North-Westem  Bailway  Company,  at  Liverpool,  on 
the  4th  day  of  April,  1885.  A  number  of  barrels  of  oysters  had 
been  sent  to  the  station  by  the  importers  of  them  in  order  that 
they  might  be  sent  off  to  different  parts  of  the  country ;  and  the 

Srisoners,  knowing  this,  had  taken  a  cart  from  a  public  stand, 
riven  to  the  station,  and  there,  on  the  assertion  that  they  had 
been  sent  by  the  owners  of  the  oysters  to  take  delivery  of  two 
barrels,  they  obtained  the  oysters  which  formed  the  subject  of 
this  indictment,  and  then  sold  them. 

The  prisoner  Gavin  on  being  taken  into  custody  and  charged 
with  the  robbery  denied  all  knowledge  of  it,  but  subsequently  at 
the  Detective  Office  he  made  a  statement  to  the  police  officer  in 
which  he  admitted  his  own  guilt  and  incriminated  the  other 
prisoners*  The  other  prisoners  when  apprehended  at  first  denied 
all  knowledge  of  the  offence  charged ;  but  afterwai^ds  at  the 
Detective  Office,  when  confronted  with  Gaviu,  and  his  statement 
read  over  to  them  by  the  police  officer,  they  said,  ''  Yes,  that's 

all  right/' 

At  the  trial  Gavin  pleaded  guilty,  and  on  the  part  of  the 

prosecution 

(a)Roportdd  by  Johm  EnroBOBV,  Eeq.,  Barrister-at-Law. 
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Segar  proposed  to  pat  in  Gavin's  statement  as  evidence  against        ^^' 
the  other  prisoners.  Gatinaiid 

Smith^  J.   stopped  him^   and  said: — ^When  a  prisoner  is  in      orimts. 

oastody  the  police  have  no  right  to  ask  him  questions.    Beading        

a  statement  over,  and  then  saying  to  him  "  What  have  you  to        'ff^ 
say  7^'  is  cross-examining  the  prisoner,  and  therefore  I  shut  it  Admissions^ 
out.     A  prisoner's  mouth  is  closed  after  he  is  once  given  in  Prisoner  ques- 
charge,  and  he  ought  not  to  be  asked  anything.    A  constable  j^^l^j^htv 
has  no  more  right  to  ask  a  question  than  a  judge  to  cross-    of  answer. 
examine — ^for  it  is  practically  a  cross-examination — nor  can  he 

say  *' said  that,  what  do  you  say  to  it  ?"  for  that  is  in  the 

nature  of  a  cross-examination.  Before  the  prisoner  is  charged  or 
is  in  custody  he  may  be  asked  what  he  has  to  say  in  explanation 
or  in  answer  to  the  charge. 

Solicitor  for  the  prosecution,  Atkinson,  Town  Hall,  Liverpool. 

Nora. — The  aboTo  decision  in  Bea,  y.  Gavin  Beems  to  conflict  with  the  rule  as  laid 
down  in  the  text-books  as  to  the  admissibility  of  confessions  obtained  from  aooosed 
persons  in  answer  to  questions,  and  which  goes  the  length  of  saying  that  no  matter  how 
the  confession  or  admission  has  been  obtained — be  it  e?en  induced  by  a  promise  of 
secrecy  (/2L  v.  ShaWf  6  0.  &P.  872),  by  a  deception  practised  on  the  prisoner  (22.  v. 
DeiTington,  2  0.  &  P.  418),  or  be  it  elicited  by  qaestions  pnt  to  the  prisoner,  whether  by 
a  magistrate  {R.  v.  Rees,  7  0.  &  P.  569),  offioer  {R  ▼.  Thornton^  1  Moo.  C.  0  27),  or 
private  person  (/2.  ▼.  Wild,  1  Moo.  C.  0.  27)— so  long  as  no  indacement  has  been  held 
out  relating  to  the  charge,  it  will  be  receive ble  in  evidence  against  the  person  making 
it.  It  is  to  be  noted,  however,  that  in  the  cases  that  are  usnally  cited  as  establishing 
the  above  proposition,  the  judges  are  by  no  means  unanimous  in  their  decisions,  and 
that  all  of  them  express  disapproval  of  the  practice  while  admitting  its  technical 
accuracy.  Thus,  in  Reg,  v.  Kerr  (8  G.  &  P.  176),  Parke,  J.  says  :  '*  But  I  must  say 
that,  in  this  particular  case,  there  does  not  appear  to  have  been  anything  improper  in 
the  copduct  of  the  policeman,  though,  treating  it  as  a  general  question,  I  think  it  is 
better  that  it  should  not  be  done."  In  R.  v.  Thornton  (1  Moo.  0.  G.  27),  though  the 
majority  of  the  judges  held  the  confession  rightly  received  on  the  ground  that  no 
threat  or  promise  had  been  used.  Best,  G.J.,  Bay  ley,  J.,  and  Holroyd,  J.,  were  of  the 
contrary  opinion.  And  in  R  v.  Wild  {I  Moo.  0.  G.  452),  the  judges  while  unanimously 
of  opinion  that  the  confession  was  strictly  admissible,  much  disapproved  of  the  mode 
in  which  it  was  obtained.  The  rule,  therefore,  can  hardly  be  said  to  have  been  free 
from  doubt,  and,  as  in  the  above  case,  Smith,  J.*s  attention  was  called  to  the  fact  that 
the  rule  was  laid  down  in  the  books  differently  from  his  Lordship^s  ruling  in  the  case 
under  consideration,  the  decision  in  Reg.  v.  Gavin  must  be  taken  to  be  a  considered 
opinion,  and  as  affording  guidance  for  the  future. 
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NOBTHEBN  CIRCUIT. 

LiVIBFOOL. 

Thursday,  April  30^  1885. 

(Before  A.  L.  Smith^  J.) 

Beg.  v.  Babsett.  (a) 

AlductioiP^Gonnivanoe  of   ehUd^^IndidmerU — 24  ^  25  VicL 

c.  100,  8.  56. 

An  indictment  under  sect.  56  of  the  24  ^  25  Vict,  c.  100,  for 
unlawfully,  by  force  or  fraud,  taking  atcay,  enticing  away,  or 
detaining  a  child  under  the  a>ge  of  fourteen,  with  interU  to  deprive 
the  parent  or  gvrardian  of  the  possession  of  such  child^  is  not 
supported  by  evidence  of  force  or  fraud  exercised  upon  the 
guardian  of  the  child,  nor  upon  any  other  person  than  the  child  so 
taken  or  detained  ;  the  force  or  fraud  must  have  been  practised 
upon  the  child  himself  in  order  to  bring  it  within  the  statute. 

JAMES  BABBETT,  a  blind  man,  was  cliarg^  on  an  indictment 
framed  under  sect.  56  of  the  24  &  25  Vict.  c.  100,  which 
section  provides  that, 

Who8oe?er  shall  nnlAwfiilly,  eitbor  by  force  or  fraud,  laad  or  take  away,  or  deeoy 
or  entice  away,  or  detain  any  child  nnder  the  age  of  fourteen  yean,  with  intent  to 
deprive  any  parent,  guardian,  or  other  person  having  the  lawhd  care  or  chuge  of 
such  child,  of  the  poBsession  of  such  child,  or  with  intent  to  steal  any  article  upon  or 
abont  the  person  of  snch  child,  to  whomsoever  such  article  may  bdong  •  •  ,  .  shall 
be  gnilty  of  felony. 

The  Ist  count  of  the  indictment  alleged  that  the  prisoner  feloni- 
ously and  unlawfully  did  by  fraud  lead  and  take  away  one  John 
Cottingham,  a  child  under  the  age  of  fourteen,  to  wit,  ten  years 
and  five  months,  with  intent  to  depriye  one  James  Ater,  the 
person  having  the  lawful  care  or  charge  of  such  child,  of  the 
possession  of  the  child. 

The  2nd  count  was  similar  to  the  first,  but  alleged  the  intent 
to  be  feloniously  to  steal,  take,  and  carry  away  divers  articles, 
to  wit,  one  pair  of  trousers,  one  tunic,  &c.,  then  being  upon  and 
about  the  person  of  such  child. 

The  Srd  and  4th  counts  alleged  that  prisoner  by  fraud  enticed 
away  the  child  with  similar  intents  to  those  mentioned  in  the  1st 
and  2nd  counts. 

And  the  5th  and  6th  counts  alleged  that  he  by  fraud  detained 
the  child  with  like  intents. 

John  Cottingham,  the  boy  taken  away,  had  on  the  28th  day  of 

(a)  Reported  by  Jobn  Kinqborn,  Esq^  Barrister-at-Law. 
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Juoe^  1884,  when  ten  years  old,  been  eommifcted  by  the  Liverpool        Rw^* 
stipendiary  magistrate  to  the  Boys'  Befage  Industrial  School,  62,     ^j^^^^grt. 

St.  Anne-street,  Liverpool,  there  to  be  detained  until  he  reached        ' 

the  age  of  sixteen.  Owing  to  an  affection  of  the  eyes  he  became  i^^^ 
a  patient  at  the  Bye  and  Ear  Infirmary,  Liverpool,  from  the  4th  j^J^^^^^ 
to  the  27th  day  of  March,  1885,  when  he  returned  to  the  school.  Conniuance  of 
While  in  the  infirmary  he  met  the  prisoner  (a  blind  man)  who  was  chiid^Fraud 
also  there  as  a  patient,  and  whom  he  used  to  lead  about.  To  him  ^S^^"^^^- 
the  boy  had  expressed  a  desire  not  to  go  back  to  the  school,  and 
after  returning  to  the  school  the  boy,  at  the  suggestion  of  the 
prisoner,  wrote  a  letter  to  him,  in  which  he  addressed  him  aa  his 
uncle,  and  invited  him  te  come  and  see  him.  The  prisoner  called 
at  the  school  on  the  7th  day  of  April,  1885,  and  asked  for  the  boy, 
saying  that  he  was  his  uncle,  and  that  he  came  from  St.  Helen's 
and  wished  te  see  him.  The  boy  was  sent  for  by  the  superinten- 
dent, and  in  the  hearing  of  both  of  them  said  that  the  prisoner 
was  his  uncle.  Prisoner  then  asked  the  superintendent  if  the 
boy  might  go  out  with  him  for  the  afternoon  to  see  his  ship, 
and  he  was  allowed  te  go  on  condition  that  he  should  be  back  by 
seven  o'clock  in  the  evening ;  but  he  did  not  return,  and  was  not 
seen  again  by  the  school  authorities  till  the  17th  day  of  April. 
Prisoner,  afler  giving  the  boy  some  sweets,  took  him  te  a  beer- 
house, (where  he  gave  him  some  drink,  and  the  boy  having  told 
him  that  he  did  not  wish  to  go  back  to  the  school,  the  two  stayed 
in  a  lodging-house  in  Liverpool  that  night.  Next  morning 
they  crossed  to  Birkenhead,  where  the  boy  changed  part  of  his 
uniform,  and  from  there  they  tramped  to  Chester,  Nantwich,  &c., 
and  so  on  to  Burton-on-Trent,  the  boy  passing  as  the  prisoner's 
son,  calling  him  father,  and  leading  him  along  and  begging  on 
the  road,  while  the  prisoner  wore  a  card  having  on  it,  "  Struck 
blind  on  board  a  ship  the  'William  Lord.'"  At  Burton-on- 
Trent  prisoner  was  arrested,  and  on  being  charged  with  stealing 
the  boy  he  said,  '^  I  did  not  entice  him  awav.  The  child  wished 
to  go ;"  and  this  the  prosecution  admitted  to  be  the  case,  but 
alleged  that  the  prisoner  enabled  the  boy  to  carry  out  his  scheme, 
and  so  was  guilty  under  the  56th  section. 

8egar,  for  the  prosecution,  said  the  facts  were  hardly  in  dispute, 
80  that  there  was  really  nothing  for  the  jury  to  decide,  ana  the 
question  came  to  be  simply  one  of  law  for  his  Lordship,  depending 
on  the  construction  of  the  56th  section,  viz.,  whether  the  force  or 
fraud  must  be  exercised  on  the  child  himself  who  was  taken  away 
or  enticed  to  be  within  the  statute,  or  whether  fraud  practised  on 
the  guardian  or  other  person  having  the  care  of  the  child  was 
enough  to  create  the  offence. 

Smith,  J.  said  that  force  or  fraud  exercised  upon  any  person 
other  than  the  child  taken  or  decoyed  away  would  not  constitute 
an  offence  within  the  section.  On  reading  the  whole  of  the 
section,  and  especially  the  latter  part  of  it,  the  legislation  seemed 
to  have  in  contemplation  a  force  or  a  fraud  perpetrated  on  the 
child  himself,  though  the  intent  might  be  to  practise  another 

u  xj  2 
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hbg.       {rand  on  somebody  else.    Here  it  was  admitted  that  no  force  and 
Barrett      ^^  frand  had  been  practised  on  the  child^  and  that  what  the 

'     prisoner  had  done  had  been  to  assist  the  boy  in  carrying  out  a 

1884.       fraud  which  he  had  himself  devised ;  but  that  was  not  the  offence 
ii6(Aiei^n^   provided  for  by  the  sectioUj  and  he  must  therefore  be  acquitted. 
Conmvance  of      Attorney  for  prosecution^  Atkinson,  Town  Hall^  Liverpool. 

onp/ardian. 


QUEEN'S    BENCH   DIVISION. 

Tuesday,  Dec.  16, 1884. 

(Before  Gbove>  Hawkins,  and  Smith,  JJ.) 

Beg.  v.  Flavbll  akd  anothbb.  {a) 

Bastardy^^Voluntary  witness  —  Befusal  to  cmswer  qiiesOonS'^ 
Power  of  jicstices  to  commit  to  prison — 7  ^  8  Vict,  c.  101, 
s.  70—85  ^  86  Vict.  c.  65,  s.  4. 

By  sect.  70  of  the  7  ^8  Vict,  c,  101,  justices  in  petty  or  special 
sessions  may,  upon  the  request  of  any  party  to  any  bastardy 
proceedings  before  them,  summ^on  any  person  to  appear  as  a 
witness  in  such  proceedings ;  avd  if  any  person  so  summoned 
neglect  or  refuse  to  appear  to  give  evidence  at  the  tims  and  place 
appointed  in  stich  summons  •  *  ,  .  it  shall  be  lawful  far 
such  juMices  by  warrant  .  ...  to  require  such  person  to 
be  brought  before  them;  and  if  any  person  coming  or  brought 
before  any  such  justices  in  any  such  proceedings  refuse  to  give, 
evidence  therein,  it  shall  be  lawful  for  such  justices  to  commit 
any  person  to  any  house  of  correction  within  their  jurisdic^ 
tion,  8fc. 

On  the  hearing  of  a  bastardy  sumrnons,  the  alleged  putative  father 
went  into  the  witness-box  and  denied  the  statement  of  the 
mother.  In  cross-examination  he  declined  to  answer  a  question 
{considered  by  the  justices  to  be  material),  and  offered  to  withr- 
draw  from  the  case  and  consent  to  an  order  being  made  against 
him.  The  justices  committed  him  to  prison  for  refusing  to 
answer  the  question. 

Held,  by  Orove  and  Sawhins,  JJ.  {dissentiente  Smith,  J.)  that  the 
justices  had  jurisdiction  to  commit,  for  thai  the  words  "  if  any 
person  coming  or  brought  before  such  justices/^  in  the  above 

(a)  Roported  by  Dunlop  BsLLf  Esq.,  BarriBter-at-Law. 
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section,  were  not  limited  to  persona  who  had  been  summoned  to        R>o- 
appear  and  give  evidence,  Flav»L  and 


N  this  case  a  rale  nisi  for  a  certiorari  had  been  obtained  against 
two  jostioes  of  Leamingtonj   calling  upon  them  to  show 


▲jfonnB 

1884. 


cause  why  a  warranty  ander  wl^ioh  one  Wilkins  had  been  by  them      Ju9tic€^ 
ordered  to  be  imprisoned  for  seven  day8>  should  not  be  brought  iHw^^e/"*^- 
up  to  this  court  to  be  quashed.     Upon  the  hearing  of  a  bastardy  ""^2  ^,^" 
summons,  taken  out  against  Wilkins  for  an  order  to  compel  him  to  annoer-^ 
to  contribute  towards  the  support  of  an  illegitimate  child,  he  ^^J^^  ^'^ 
tendered  himself  as  a  witness,  and  went  into  the  box  and  denied      <=«^*V»' 
on  oath  the  statement  of  the  mother  that  he  was  the  father  of 
the  child.    In  cross-examination  he  was  asked  whether  or  not  he 
had  married  a  person  named  Pearson,  whom  he  had  represented 
as  his  wife,  and,  if  so,  when  and  where  the  ceremony  took  place. 
He  declined  to  answer  the  question,  and  thereupon  the  justices 
threatened  to  commit  him  to  prison  if  he  did  not  answer.     He 
still  persisted  in  his  refusal,  ana  offered  to  withdraw  from  the  case 
and  consent  to  an  affiliation  order  being  made  against  him.     The 
justices,  however,  committed  Wilkins  to  prison  for  seven  days,  or 
until  such  time  as  he  should  submit  himself  to  examination  and 
answer  the  question  demanded  of  him. 

A  rule  nisi  for  a  certiorari  to  bring  up  such  order  to  be  quashed 
was  granted,  against  which 

Dugdale,  Q.C.  {W.  Oraham  with  him)  showed  cause.— The 
authority  given  to  the  justices  to  commit  Wilkins  to  prison  is 
conferred  by  sect.  70  of  7  &  8  Vict.  c.  101.  By  that  section  it  is 
provided  ''  that  in  any  proceedings  to  be  had  before  justices  in 
petty  or  special  sessions,  or  out  of  sessions,  under  the  provisions 
of  this  Act  or  of  any  of  the  Acts  required  to  be  constraed  as  one 
Act  herewith,  if  any  party  to  such  proceedings  reouest  that  any 
person  be  summoned  to  appear  as  a  witness  in  such  proceedings, 
it  shall  be  lawful  for  any  justice  to  summon  such  person  to  appear 
and  give  evidence  upon  the  matter  of  such  proceedings ;  and  if 
an^  person  so  summoned  neglect  or  refuse  to  appear  to  give 
evidence  at  the  trial  and  place  appointed  in  such  summons,  and 
if  proof  upon  oath  be  given  of  personal  service  of  the  summons 
upon  such  person  ....  it  shall  be  lawful  for  such  justice, 
by  warrant  under  his  hand  and  seal,  to  require  such  person  to  be 
brought  before  him,  or  any  justices  before  whom  such  proceed- 
ings are  to  be  had ;  and  if  any  person  coming  or  brought  before 
any  such  justice  in  any  such  proceedings  refuse  to  give  evidence 
thereon,  it  shall  be  lawful  for  such  justices  to  commit  such  person 
to  any  house  of  correction  within  their  jurisdiction,  there  to 
remain  without  bail  or  maiuprize  for  any  time  not  exceeding 
fourteen  days,  or  until  such  person  shall  sooner  submit  himself 
to  be  examined,  and  in  case  of  such  submission  the  order  of  any 
such  justice  shall  be  a  sufficient  warrant  for  the  diacharae  of  such 
person.'^    The  justices  had  jurisdiction  to  commit  Wilkins,  and 
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^«»-        he  was  bound  to  answer  the  qaestion.    The  fact  that  he  was  a 

Flatell  and  ▼ol'iiitery  witness^  and  was  not  summoned  to  give  evidence,  is 

AKOTBBK.     immaterial.     He  was  not  served  with  a  subpoena^  and  was  not 

bound  to  go  into  the  witness-box  at  all,  and  the  justices  had  no 

power  to  compel  him  to  go  there.   The  words  in  the  section  "  any 

Jutticea*  person  coming  before  any  such  justice  '^  are  clearly  intended  to 
powers  of  am-  apply  to  a  person  who  comes  forward  to  give  evidence  voluntarily, 
^ne^txftt^w  ^'^'>  without  having  been  previously  summoned.  A  reference  to 
to  answer-^  sect.  7  of  Jcrvis's  Act  (11  &  12  Yict.  c.  43),  would  seem  to  bear 
Bastar^  pro-  this  out.  There  it  is  provided  that  a  justice  may, "  if  any  person 
ceedtngs,  j^  likely  to  give  material  evidence  •  •  •  •  and  will  not 
voluntarily  appear  for  the  purpose  of  being  examined,  issue  his 
summons  to  such  person  requiring  him  to  appear  •  •  .  • 
and  if  any  person  so  summoned  shall  neglect  or  refuse 
•  •  •  •  it  shall  be  lawful  for  the  justice  to  issue  a  warrant 
to  bring  such  person  •  •  •  •  and  if  on  the  appearance  of 
such  person  so  summoned  •  .  •  •  either  in  obedience  to  the 
said  summons  or  upon  being  brought  before  him  by  virtue  of  the 
said  warrant,  such  person  shall  refuse  to  be  examined,  such 
justice  may  by  warrant  commit  such  person,^'  &c.  The  words  in 
that  section,  ''  summoned  or  brought,''  are  clearly  confined  to  the 
class  of  involuntary  witnesses.  The  Legislature  would  seem, 
therefore,  to  have  intended  to  extend  the  power  of  the  justices  to 
commit  to  those  who  had  volunteered  to  give  evidence.  It  was 
most  important  that  the  question  should  have  been  answered.  It 
was  not  only  material  to  the  issue  before  the  justices,  but  it 
materially  affected  the  credibility  of  the  mother.  Wilkins 
denied  in  ioto  the  statement  of  the  mother,  who  had  sworn 
that  he  had  told  her  that  he  had  not  married  this  woman  in 
question.  The  mother  had  further  sworn  that,  when  Wilkins 
told  her  this,  he  promised  to  marry  her  (the  mother),  and  in  fact 
under  this  promise  he  seduced  her.  Wilkins  positivelyswore  before 
the  justices  that  he  had  married  the  woman  Pearson,  but,  from 
inquiries  which  the  justices  had  caused  to  be  made,  there  was 
reason  to  believe  that  he  had  married  another  woman  as  far  back 
as  1849,  who  was  still  living.  The  question  was,  therefore,  most 
material  as  to  his  credibility,  and  also  as  to  that  of  the  mother. 

Macmorran  in  support  of  the  rule. — The  power  to  commit  for 
refusing  to  give  evidence  is,  by  the  7  &  8  Vict.  c.  101,  s.  70, 
confined  to  those  persons  who  are  brought  before  the  court  in 
obedience  to  a  summons  or  warrant.  The  words  '' coming  or 
brought''  mean  coming  or  brought  in  compliance  with,  or  in 
pursuance  of,  such  summons  or  warrant.  Upon  Wilkins  electing 
to  withdraw  from  the  case  and  consenting  to  an  order  being 
made  against  him,  the  justices  were  fundi  officio,  except  as 
to  the  order,  which  was  consented  to,  being  made  and  enforced. 
[Gbove,  J. — ^A  power  to  commit  for  contempt  cannot  be  got  rid 
of  by  the  advocate  saying  that  he  gives  up  the  case  and  consents 
to  a  verdict  against  his  client.]  The  applicant  could  withdraw 
her  case  at  any  time ;  then  why  should  not  the  defendant  be  at 
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liberty  to  withdraw  liis  defencei  liis  position  being  that  of  defen-        Raa. 
dant  in  a  civil  proceeding  ?     He  cited  Beg.  v.  Lightfoot  (25  L.  J.  yllvell  ahd 
115^  M.  C.)  as  to  the   position  of  a  person  sammoned  before     anothbk. 

justices  as  the  alleged  putative  father  in  bastardy  proceedings.  

Smith,  J. — ^The  question  which  we  have  to  consider  in  this  ^^^ 
case  is  whether,  under  the  circumstances,  the  justices  had  juris-  Justices* 
diction  to  commit  the  defendant  to  prison  for  refusing  to  AUBwer  powers  of  eom^ 
a  certain  question  put  to  him  in  cross-examination,  after  having  ^J^^^J^l* 
been  ordered  to  do  so.  I  have  the  misfortune  to  differ  from  my  to  answer^ 
learned  brothers  Ghrove  and  Hawkins.  It  has  been  conceded  Bastardy  pro- 
that,  apart  from  sect.  70  of  7  &  8  Vict.  c.  101,  the  justices  would  ''^'^^' 
have  had  no  power  to  commit  the  defendant,  and  that  such 
power  therefore  exists  only  in  bastardy  proceedings,  if  at  all.  It 
is  unnecessary  to  inquire  into  the  question  how  far  a  judge  in  civil 
proceedings  has  power  to  commit  a  witness  to  prison  who 
refuses  to  answer  material  questions.  I  am  inclined  to  think, 
however,  upcm  reference  to  bacon's  Abridgment,  Tit.  Evidence, 
that  the  power  certainly  does  exist.  This  case  turns  solely  upon 
the  construction  of  sect.  70  of  7  &  8  Yict.  c.  101.  Can  the 
words  ''and  if  any  person  coming  or  brought  before  any  such 
justices  in  any  such  proceedings  refuse  to  give  evidence  thereon '' 
be  said  to  apply  to  the  man  Wilkins,  who  had  not  been  summoned 
to  give  evidence  ?  He  was  in  court,  but  had  not  been  served 
wii£  a  summons  issued  by  the  justices  at  the  request  of  any 
party  to  the  proceedings,  as  provided  by  sect.  70.  He  had, 
no  doubt,  beeti  served  with  the  ordinary  summons  issued  by  the 
justices  under  35  &  36  Yict.  c.  65,  s.  3,  upon  the  application  of 
the  mother,  she  having  tendered  proof  that  he  was  the  father  of 
the  child.  It  was  of  course  necessary  that  Wilkins  should  have 
been  served  with  a  summons  before  the  justices  could  adjudicate 
in  the  matter ;  but  he  was  not  bound  to  appear  before  the 
justices,  and  they  could  only  adjudge  him  to  be  the  putative 
father  of  the  child  on  the  evidence  of  the  mother,  corroborated 
in  some  material  particular  by  other  testimony  to  their  satis- 
faction: {soe  Reg.  v.  Lightfoot,  25  L.J.  115,  M.C.)  However, 
being  in  court,  be  elected  to  go  into  the  witness-box  to  contradict 
on  oath  the  statement  of  the  girl,  and  in  his  cross-examination 
he  refused  to  answer  a  material  question.  For  this  refusal  he 
was  committed  to  prison.  Does  the  section  then  confer  upon  the 
justices  the  power  which  they  assumed  ?  I  am  of  opinion  it  does 
not.  I  thiuK  that  the  words,  "  any  person  coming  or  brought," 
must  be  read  in  connection  with  the  previous  part  of  the  section, 
and  are  confined  to  persons  who  come,  or  are  brought,  in 
obedience  to  a  summons  or  warrant.  I  am  aware  this  con- 
struction may  cause  inconvenience,  but  that  cannot  be  helped. 
I  am  of  opinion  that  Wilkins  was  not  a  person  who  had  come 
before  the  justices,  within  the  contemplation  of  the  Legislature, 
as  expressed  in  sect.  70,  and  that  the  justices  had  no  power  to 
commit  him  to  prison.  Upon  this  ground  I  think  the  rule  ought 
to  be  made  absolute. 
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R^0-  Hawkis8^  J. — ^I  baTe^  daring  the  coarse  of  ihe  argamenty 

IUtbl  AMD  ^^^^^^^^  considermble  doabi  on  tbe  questions  raised  in  ihe  case, 
uiormMm.  and  I  cannot  say  that  that  donbt  is  entirely  remoyed.  However, 
— *  upon  the  best  consideration  I  can  give  to  the  matter,  I  am  of 
^ff^  opinion  that  the  certiorari  ought  not  to  go,  and  that  this  rale 
Justici^  should  be  dischawed.  It  seems  to  me,  upon  a  true  construction 
powen  of  com-  of  sect.  70  of  7  £  8  Yict.,  the  justices  had  power  to  commit, 
^mMnr^M^  and  I  will  shortly  give  my  reasons.  By  the  Bastardy  Laws 
to  omHT^  Amendment  Act,  1872,  the  justices  shall  hear  the  evidence  of  the 
Aiitfd»j4ri''v-  woman  at  whose  instance  the  summons  was  obtained,  and  shall 
***'^^  also  hear  any  evidence  tendered  by,  or  on  behalf  of,  the  person 
alleged  to  be  the  father.  It  is  not  disputed  that,  by  that  section, 
the  putative  father  is  a  competent  witness  in  the  proceedings. 
Beferring  to  sect  70  of  7  &  8  Yict.  c.  101,  I  find  that,  if  any 
party  to  such  proceedings  (meaning,  of  course,  proceedings  in 
iMUBtardy)  request  that  any  person  be  summoned  to  appear  as  a 
witness,  it  shall  be  lawful  for  the  justices  to  summon  such  person 
to  appear  and  give  evidence,  and  if  sach  person  neglects  or  refuses 
to  obey  sach  sammons,  the  justices  may  issue  a  warrant  and 
compel  the  attendance  of  that  person.  So  far  it  is  clear 
either  party  may  obtain  an  order  compelling  the  attendance  of 
persons  to  give  evidence  in  sapport  of  their  case.  Now,  the 
section  goes  on  thus,  ''and  if  any  person  coming  or  brought 
before  any  such  justices  in  any  such  proceedings  refuse  to  give 
evidence  thereon,  it  shall  be  lawful  for  such  jastices  to  commit 
sach  person  to  any  house  of  detention  within  their  jarisdiction,  and 
there  to  remain  ...  or  antil  such  person  shall  sooner  submit 
himself  to  be  examined,''  &c.  Now,  are  the  words,  ''if  any 
person  coming  or  brought/'  which  I  have  read,  confined  to  any 
person  upon  whom  a  summons  has  been  served  ?  Why  should 
they  be  ?  What  reason  can  there  be  for  limiting  them  to  that 
class  of  persons  ?  It  seems  to  me  they  include  those  who  come 
forward  voluntarily  to  give  evidence  and  those  who  have  been 
summoned  as  witnesses.  It  seems  to  me  that  a  person  who  comes 
forward  voluntarily  to  give  evidence,  and  goes  into  the  witness- 
box  and  gives  evidence,  stands  exactly  in  the  same  position  as  a 
person  who  has  been  sammoned  or  ordered  to  appear.  I  think  it 
would  be  mischievous  to  the  last  extent  to  hold  that  the  Act  only 
applies  to  persons  who  have  been  brought  under  compulsion  to 
give  evidence.  The  construction  contended  for  in  support  of  the 
rule  that,  after  Wilkins — or,  rather,  his  counsel — ^had  withdrawn 
from  the  case,  and  Wilkins  had  consented  to  an  order  being  made 
against  him,  the  jastices  had  no  power  to  commit  him  to  prison 
for  refusing  to  answer  any  questions  as  their  jurisdiction  had 
determined,  would,  if  adopted,  lead  to  most  serious  results,  for  in 
any  bastardy  proceedings  any  person,  whether  party  or  not, 
might  go  into  the  box  and  swear  just  as  much  or  as  little  as  he 
pleased.  He  would  then  be  able  to  withdraw  his  evidence,  and 
from  that  moment  the  justices  would  hefuiicti  officio.  It  is  true, 
no  doubt,  that  the  putative  father  is  not  bound  to  give  evidence 
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before  the  justices ;  bat  I  think  the  moment  he  gives  evidence^        Rbg. 
he  puts  himself  within  the  power  of  the  justices  to  treat  him  in  j^^j^  j^^ 
the  same  way  for  refusing  to  answer  questions  as  those  who  have     anothbb. 

been  summoned  are  subject  to.     I  am  therefore  of  opinion  that        

the  justices  were  rights  and  that  this  rule  must  be  discharged.  ^^^ 

Gbove,  J. — I  am  also  of  opinion  that  the  justices  were  rights  Justices' 
though  I  must  at  the  same  time  admit  that  the  matter  is  not  powers  of  coin- 
altogether  free  from  doubt.  It  seems  to  me  the  words  of  the  'J^^'wji;*^' 
section  are  to  be  read  in  their  popular^  natural,  and  ordinary  ^^  answer^ 
sense^  and  that  we  should  give  them  a  meaning  to  their  full  extent  Bastar^  pro* 
and  capacity,  unless  there  is  reason  on  their  face  to  believe  that  ««<'»'».^*' 
they  were  not  intended  to  bear  that  construction  because  of  some 
inconvenience^  which  could  not  have  been  absent  from  the  mind  of 
the  framers  of  the  Act,  which  must  arise  from  the  giving  them  such 
large  sense.  I  think  the  words  ^'coming  or  broughf  were 
clearly  intended  to  include  those  persons  who  might  happen  to  be 
in  court  and  who  volunteered  to  give  their  evidence,  as  well  as 
those  who  were  broueht  there  in  obedience  to  the  order  of  the 
court.  Had  the  words  been  ^'  and  if  any  person  so  coming  or  so 
brought  before  any  such  justice,'^  it  might  reasonably  be  said  that 
the  persons  over  whom  the  Legislature  intended  that  the  justices 
should  have  power  to  commit  would  be  only  those  who  had  been 
previously  summoned.  On  the  other  hand^  if  the  words  had  been 
put  in  a  separate  section,  it  could  hardly  be  doubted,  I  should 
think,  that  they  would  include  voluntary  witnessess.  The  refusal 
of  a  voluntary  witness  is,  as  it  seems  to  me,  to  be  treated  in  the 
same  way  as  a  witness  who  has  been  summoned.  If  the  voluntary 
witness  is  to  be  held  exempt  from  this  part  of  the  section,  it  would 
follow  that  he  might  withdraw  his  evidence  or  give  so  much 
evidence  as  he  pleased,  and  refuse  to  answer  all  the  questions 
that  might  tell  against  him,  and  the  justices  would  have  no  power 
to  compel  him  to  answer.  Of  course,  a  person  is  not  obliged  to 
go  into  the  witness-box  unless  he  has  been  previously  summoned; 
but  the  magistrates  have  to  get  at  the  truth  in  the  cases  before 
them,  and  it  seems  to  me  the  Legislature  never  intended  that 
they  should  not  have  the  same  power  to  compel  a  person  to  give 
evidence  who  has  volunteered  to  go  into  the  witness-box  as  they 
have  over  a  person  who  has  been  summoned.  There  is  nothing 
in  the  words  "  coming  or  brought "  to  limit  them  to  the  words 
used  in  the  previous  part  of  the  section.  It  cannot  be  said,  as  it 
seems  to  me,  that  '' coming '^  is  to  be  read  as  ''coming  in 
obedience  to  a  summons.'^  With  regard  to  the  contention  that 
this  Act  ought  to  be  read  by  the  light  of  sect.  7  of  Jervis's  Act, 
I  think  the  intention  of  the  Legislature  was  rather  to  extend  the 
power  of  the  justices  to  voluntary  witnesses,  and  there  seems  to 
be  reason  for  such  an  intention.  The  Act  under  consideration 
relates  to  bastardy  proceedings,  and  in  such  proceedings  the 
alleged  putative  father  is  very  often  a  witness  in  support  of 
his  own  case.  If  he  does  not  dispute  the  case  set  up  by  the 
mother  and  duly  corroborated,  an  order  is  made  against  him. 
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Rbo.  It  may  be  said^  therefore^  that  in  bastardy  cases^  more  than  in  any 

FLivmfc  AND  ^^^^J^f  *^®  defendant  offers  himself  as  a  witness.    Upon  a  gpram- 

▲MOTHEB.  matical  construction  of  this  section^  therefore^  I  am  of  opinion  this 

rule  should  be  discharged. 

_J  Rule  discharged. 

Justices'  Solicitor  for  the  applicant,  J^.  0.  Barker,  for  Ch'owther  JDavies, 
powers  of  cotn-  Leamincrton. 

•  -  -     t         TIT* J  C3 

na^  r^uHi^      Solicitor  for  the  justices,  H.  0.  Passman,  Leamington. 

to  answer—^ 

Bastanfy  pro* 

cesdings. 


QUEEN'S   BENCH  DIVISION. 

Nov.  24  and  Bee.  1.  1884. 

(Before  Gbovb  and  Hawkins,  JJ.) 

Clark  (app.)  v.  The  Queen  (resp.).  {a) 

Bogue  and  vagabond — Frequenting  highway  tvith  intent  to  covimit 
a  felony— 5  Qeo.  4,  c.  83,  s.  4—34  8f  35  Vict.  c.  12,  s.  15. 

By  5  Geo.  4,  c.  83,  s.  4,  and  34  §^  35  Vict.  c.  112,  s.  15,  every 
suspected  person  or  reputed  thief  frequenting  any  street,  or  any 
highway,  or  any  place  adjacent  to  a  street  or  highway,  with 
intent  to  commit  felony,  shall  be  deemed  a  rogue  and  vaga- 
hand.  Sec. 

A  man  who  frequents  a  public  street,  having  in  his  mind  the 
intent  to  commit  a  felony  when  and  wheresoever  opportunity 
arises,  comes  within  these  sections,  even  though  no  opportunity 
a/rises,  and  may  be  committed  as  a  rogue  and  vagabond  if  the 
justices  are  satisfied  on  sufficient  evident,  first,  that  he 
"frequented*^  the  street,  according  to  the  ordinary  meaning  of 
the  word  ^'frequent ;  "  secondly,  that  he  did  so  with  intent  to 
commit  felony.  Tlie  overt  act,  or  attempt  to  carry  out  the  intent, 
is  not  an  essential  part  of  the  offence  ;  and  it  is  not  necessary 
that  the  intent  should  be  to  commit  a  felony  in  the  street 
frequented. 

0.,  a  suspected  person  and  reputed  thief,  was  found  in  a  street  at 
about  1.50  a.m.,  having  in  his  possession  part  of  a  bra^s  pump, 
which  had  the  appearance  of  having  been  wrenched  off,  and 
thereupon  gave  a  false  name  and  an  untrue  account  of  the 
article  in  his  possession. 

Held,  on  ca^e  stated,  that  there  was  evidence  of  the  intent  to  commit 

(a)  Reported  by  Joseph  Siotb,  Enq.,  Borristcr-at-Lflw. 


colli' 
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a  felony,  hui  that,  there  being  no  evidence  of  0.^8  having  been       Clahk 

previovsly  in  that  or  any  adjacent  street  on  any  other  occasion  ^^^  qubejt 

with  intent  to  commit  a  felony  or  at  all,  he  could  not  be  convicted        

under  the  section  of  '^  frequenting  ''  the  street  unth  intent  to        1884. 

commit  a  felony,  Booueand 

Re  Thomas  Cross  (1  H.  ^  N.6hl  ;  26  L.  J.28,M.  0.)  discussed.  ^!^nd^ 

Frtquenting 

THIS  was  a  case  stated  by  the  justices  of  South  Shields  under  j^y^~ 
20  A  21  Vict.  c.  43.  ^«T/A«^ 

The  case  was^  so  far  as  material^  as  follows  : 
Upon  the  hearing  of  a  certain  complaint  preferred  against  the 
appellant  under  the  Acts  5  Geo.  Ai,  c.  83j  s.  \,  and  84  &  35  Vict. 
c.  11 2j  s.  15,  for  that  he,  the  appellant,  on  the  5th  day  of  March 
1884,  at  and  in  the  borough  of  South  Shields,  then  being  a 
suspected  person  and  reputed  thief,  unlawfully  did  frequent  a 
certain  street  there,  called  Yictoria-road,  for  a  certain  unlawful 
purpose,  to  wit,  with  intent  to  commit  a  felony,  contrary  to  the 
statute,  we  convicted  the  appellant  of  the  said  offence  and 
adjudged  him  to  be  committed  to  Her  Majesty's  prison  at 
Durham,  and  there  kept  to  hard  labour  for  the  space  of  one 
calendar  month. 

The  following  facts  were  proved  before  us,  viz. :  That  the 
appellant  was  found  in  Yictoria-road,  in  the  borough  of  South 
Shields,  by  two  constables  at  about  ten  minutes  to  two  o'clock 
in  the  morning  on  the  5th  day  of  March,  1884,  having  in  his 
possession  part  of  a  brass  pump,  the  chamber  part,  or  that 
portion  which  is  usually  exposed  above  the  ground  for  use.  It 
appeared  as  if  it  had  been  torn  or  wrenched  off  from  a  continua- 
tion pipe.  The  appellant  was  stopped  on  the  suspicion  of  the 
constables,  and  was  asked  to  give  an  account  of  how  he  became 
possessed  of  it,  and  where  he  was  taking  it  to.  The  appellant 
stated  that  he  had  got  it  from  a  Mr.  Johnstone,  an  engineer,  who 
resided  at  No.  40,  Meldon-terrace,  in  this  town,  and  that  he  had 
just  left  Johnstone,  who  was  well  known  to  him,  at  the  door  of 
that  place,  and  that  he  was  taking  it  to  a  Mr.  Hepples,  an 
engineer  in  the  Low-street,  to  be  repaired,  and  that  nis  name 
was  George  Wilson,  and  that  he  resided  at  32,  Adelaide-street. 
The  appellant  was  not  known  to  the  two  officers,  but  the  latter, 
having  their  suspicions  aroused,  took  the  appellant  to  the  police 
station,  and  on  their  way  they  mot  other  constables  to  whom  the 
prisoner  was  known  as  a  convicted  thief,  and  that  he  was  not 
George  Wilson  but  William  Clark.  The  prisoner  was  locked 
up  and  inquiries  made,  but  no  such  person  as  Mr.  Johnstone 
could  be  found  at  No.  40,  Meldon-terrace,  or  at  any  other  place. 
The  appellant  was  then  informed  of  the  inquiries  made  by  the 
police,  and  of  their  inability  to  verify  his  statement  as  to  the 
alleged  ownership  of  the  pump  by  Mr.  Johnstone,  and  that  no 
such  number  existed  in  Meldon-terrace  and  no  such  person  lived 
there,  and  that  an  owner  for  the  pump  had  not  been  found. 
It  was   further  discovered    and   the   appellant  was   informed 
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Clark  of  it^  that  Mr.  Hepple  had  removed  some  time  ago  to  North 

The  O     If  ^'^^^^^^^  ^^  *^®  other  side  of  the  river  Tyne,  and  he  was  also 

'  reminded  that  he^  the  prisoner^  having  been  a  constable  in  the 

1884.  Soath  Shields  police  force^  well  knew  what  his  duty  was^  and 

^"~"    .  what  it  was  requisite  he  should  do  to  satisfy  the  police^  but  this 

wiga^nd-^  he  refused  to  do.     The  prisoner  was  then  charged  by  the  police^ 

Freauenting  under  the  Statutes  named,  with  being  in  Yiotoria-road,  in  this 

highway—  borough,  on  the  morninff  in  question,  with  intent  to  commit  a 

Intent  to  com^  i>  i  m     ai.'       i  i         i      j    j        /       mj. 

mit  felony,    felony,     lo  this  charge  he  pleaded  not  guilty. 

In  addition  to  the  facts  above  stated,  it  was  proved  on  the 
hearing  before  us,  on  the  evidence  of  two  constables,  that  the 
prisoner  was  tried  and  oonvicted  at  the  Durham  Quarter  Sessions 
on  the  25th  day  of  February,  1876,  for  stealing  rope,  and  by 
that  court  sentenced  to  six  months'  imprisonment  with  hard 
labour,  and  that  since  theu  he  had  been  seen  in  the  company  of 
convicted  thieves,  and  was  known  to  the  police  as  an  associate  of 
thieves. 

It  was  contended  before  us,  on  the  part  of  the  appellant,  that 
there  was  no  evidence  of  the  appellant  being  a  suspected  person 
or  reputed  thief;  that  the  appellant  did  not  '^frequent''  the 
street  called  Victoria-road ;  that  the  appellant  was  not  there  for 
an  unlawful  purpose,  or  with  intent  to  commit  a  felony ;  and, 
lastly,  that  the  circumstances  showed  (if  anything)  that  a  felony 
had  been  committed,  and  that  the  lesser  offence  of  vagrancy 
merged  in  the  greater  charge  of  felony,  and  that  the  appellant 
could  not  therefore  be  convicted  under  the  statutes  above 
named. 

We,  however,  being  of  opinion  that  the  facts  as  proved  before 
us  clearly  brought  the  appellant  within  the  sections  of  the 
Acts  of  Parliament  named,  gave  our  determination  against  the 
appellant  in  the  manner  before  stated. 

The  question  of  law  upon  which  this  case  is  stated  for  the 
opinion  of  the  court,  therefore,  is  whether  the  appellant  was 
rightly  convicted  under  the  statutes  named  on  the  facts  proved 
before  us.  If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the  appellant  is 
liable  as  aforesaid,  then  the  said  conviction  is  to  stand ;  but  if  the 
court  should  be  of  opinion  otherwise,  then  the  said  complaint  is 
to  be  dismissed. 

The  4th  section  of  5  Geo.  4,  c.  83,  is  as  follows : 

And  be  it  further  enacted  that  ....  every  person  haTing  in  his  or  her 
cnatody  or  possession  any  picklock,  key,  crow,  jack,  bit,  or  other  implement  with 
intent  feloniously  to  break  into  any  dwelling-house,  warehouse,  ooaoh-house,  stable 
or  ontbnilding,  or  being  armed  with  any  gun,  pistol,  hanger,  cutlass,  bludgeon,  or 
other  offensive  weapon,  or  having  upon  him  or  her  any  instrument  with  intent  to 
commit  any  felonious  act ;  every  person  being  found  in  or  upon  any  dwelling-honsa, 
warehouse,  coalhouse,  stable  or  outhouse,  or  in  any  inclosed  yard,  garden,  or  area 
for  any  unlawful  purpose ;  every  suspected  person  or  reputed  thief  frequenting  any 
river,  canal,  or  navigable  stream,  dock,  or  basin,  or  any  quay,  wharf,  or  warehouse 
near  or  adjoining  thereto,  or  any  street,  highway,  or  avenue  leading  thereto,  or  any 
street,  highway,  or  place  adjacent,  with  intent  to  commit  felony ;  and  every  person 
apprehended  as  an  idle  and  disorderly  person  and  violendy  resisting  any  constable 
or  other  peace  officer  to  apprehending  him  or  her,  and  being  subsequently  convicted 
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of  ihe  offence  for  which  he  or  she  shall  haye  heen  so  apprehended,  shall  be  deemed  a  Clark 

rogue  and  vagabond  within  the  true  intent  and  meaning  of  this  Act ;  and  it  shall  be  v. 

lawful  for  any  justice  of  the  peace  to  commit  such  ofFencler  (being  thereof  convicted  Thb  Quern. 

before  him  by  the  confession  of  such  offender,  or  by  the  CYidence  on  oath  of  one  or  

more  credible  witness  or  witnesses)  to  the  Hoose  of  Oorrection,  there  to  be  kept  to  1884. 

hard  labour  for  any  time  not  exceeding  three  calendar  months.  

Hogve  and 

The  15th  section  of  the  Prevention  of  Crimes  Act,   1871   vagabond -~ 
(34  &  35  Vict.  c.  112),  after  reciting,  so  far  as  material,  the  above   ^ cementing 

V  .-  '*  o*  '  highway-^ 

section,  provides  as  follows :  intent  to  com- 

Whereas  doubts  are  entertained  as  to  the  construction  of  the  said  proTision,  and  as  ^'^  filony, 
to  the  nature  of  the  evidence  required  to  prove  the  intent  to  commit  a  felony :  Be  it 
enacted,  firstly,  the  said  section  shall  be  constructed  as  if  instead  of  the  words  **  high- 
way or  place  adjacent^"  there  were  inserted  the  words  "  highway  or  any  place  acyacent 
to  a  street  or  highway »**  and,  secondly,  that  in  proving  the  intent  to  commit  a  felony, 
it  shall  not  be  necessary  to  show  that  the  person  suspected  was  guilty  of  any  par- 
ticular act  or  acts  tending  to  show  his  purpose  or  intent,  and  he  may  be  convicted 
if  from  the  oireumstances  of  the  case,  and  from  his  known  character  as  proved  to  the 
justice  of  the  peace  or  court  before  whom  or  which  he  is  brought,  it  appears  to  such 
Justice  or  court  that  his  intent  was  to  commit  a  felony. 

John  Edge  for  the  appellant. — There  is  no  evidence  on  which 
the  jostices  could  rightly  find  that  the  appellant  was  ''  frequent- 
ing'' a  public  thoroughfare  within  the  meaning  of  the  statute. 
There  is  a  distinction  drawn  in  the  section  itself  between  a  person 
"  found  in  or  upon  any  dwelling-house,  warehouse,  coach-house, 
stable,  or  outhouse,  or  in  any  inclosed  yard,  garden,  or  area,''  and 
a  person  '^  frequenting  any  street,  highway,  or  place  adjacent." 
The  appellant  was  simply  found  in  this  street,  and  there  is  no 
evidence  of  "  frequenting."  [Grovb,  J. — Do  you  contend  that, 
however  clear  the  intention  to  commit  a  felony  may  be,  the  con- 
viction cannot  be  upheld  unless  the  accused  has  been  seen  in  the 
street  before  ?]  That  is  so ;  and  also  that  there  was  no  evidence 
of  the  intention  to  commit  a  felony,  the  evidence  given  pointing, 
if  to  anything,  to  the  supposition  that  a  felony  had  been  com- 
mitted. As  to  the  first  point,  the  judgment  of  Pollock,  C.B.  in 
Be  Thomas  Gross  (1  H.  &  N.  651 ;  26  L.  J.  28,  M.  C.)  shows 
that  the  word  ''  frequenting"  is  used  in  its  ordinary  sense.  "  I 
am  of  opinion,"  he  says,  '^  that  a  party  attempting  to  steal  in  a 
street  wnich  is  near  to  and  connected  with  one  that  he  frequents, 
renders  himself  liable  to  the  provisions  of  the  section."  It  is 
clear  that  the  court  would,  in  that  case,  have  held  the  averment, 
that  he  was  found  in  a  particular  street  with  intent  to  commit  a 
felony,  bad,  had  it  not  been  also  averred  that  he  frequented  the 
adjoining  public  streets.  Here  there  is  no  evidence  that  the 
appellant  frequented  any  of  the  streets  of  the  town,  construing  the 
word,  as  the  court  must,  in  the  ordinary  meaning  of  the  term. 
Secondly,  there  was  no  evidence  of  an  intent  to  commit  a  felony. 
The  possession  of  the  pump  showed  if  anything  that  he  had  com- 
mitted a  felony.  [Geovb,  J. — The  asportavit  was  not  completed, 
and  he  intended  to  complete  it.]  The  possession  of  it  was  either 
a  part  of  a  felony,  and  should  have  been  charged  as  such,  or 
nothinpf.     It  is  not  evidence  of  an  intent  to  commit  a  felony. 

Walton  for   the   respondents, — The   possession  of  a  portion 
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Glabk      wrenched  off  one  pamp  was  evidence  firom  which  the  jnstices 
Thx  QusBir.   "^^S^^  ^^^  assume  he  intended  to  wrench  off  another.    [Hawkins^ 

'    J. — It  is  npon  the  other  point  that  the  court  feel  a  difficulty.   What 

1884,       is  the  evidence  of  the  appellant's  "  frequenting^'  the  street  f ] 
Rogveltnd    ^^<l®^ce  that  he  frequented  the  streets  of  the  town  would  be 
vagabond  —   Sufficient  to  support  the  conviction :  {Re  Oros$,  uhi  sup.)  [Hawkins^ 
Ijrequeniing  J. — But  there  is  uo  evidence  that  he  did  frequent  the  streets  of  the 
InunTti  com^  town.]     It  is  Sufficient  that  he  was  a  reputed  thief  residing  in  the 
mit  felony,     town.     The  justiccs  could  well  infer  from  this  that  he  frequented 
its  streets.    The  cases  of  Reg.  v.  Brown   (17  Q.  B.  838;  21 
L.  J.  113,  M.  C.)  and  Re  Elizabeth  Jones  (7  Ex.  586 ;  21  L.  J.  116, 
M.C.)  show  that  the  courts  are  not  disposed  to  lay  any  stress  on 
the  word  ''  frequenting.''    In  the  former.  Lord  Campbell,  O.J. 
says,   "  All  highways  are,  in  my  opinion,   protected,  and  any 
person  found  in  them  under  the  circumstances  specified  in  the  Act 
is  liable  to  be  treated  as  a  rogue  and  vagabond."   The  other  judges, 
in  the  two  cases  cited,  make  similar  observations,  disregarding  the 
distinction  which  is  now  attempted  to  be  drawn.     Then  Re  Dross 
{uH  sup.)  goes  even  further,  Martin,  B.  saying,  '^  The  Act  applies 
to  persons  frequenting  a  '  place  of  public  resort ;'  and  here  it  is 
alleged  that  he  is  found  in  Railway-place,  being  a  public  thorough- 
fare, and  one  of  the  places  of  resort  in  the  said  city.     That  appears 
to  me  to  be  sufficient."     That  case  is  therefore  an  authority  in 
support  of  this  conviction. 

Edge  in  reply. — In  Re  Cross  there  was  an  averment  that  the 
prisoner  frequented  the  public  streets  and  places  of  and  in  the  said 
city,  which  is  absent  from  and  distinguishes  the  present  from  that 
caae. 

Our.  adv.  vult. 
Dec.  1. — Gbovb,  J. — In  this  case  the  appellant,  as  the  facts  of 
the  case  are,  was  found — I  use  the  word  in  a  general  sense-— 
in  Yictoria-road,  South  Shields,  at  about  ten  minutes  to  two 
o'clock  in  the  morning,  on  the  5th  day  of  March,  1884,  having 
in  his  possession  part  of  a  brass  pump— the  chamber  part,  or 
that  portion  which  is  usually  exposed  above  the  ground  for  use. 
It  appeared  as  if  it  had  been  torn  or  wrenched  off  from  a 
continuation  pipe.  He  was  stopped  by  the  constables,  and  in 
reply  to  them,  gave  an  account  of  the  article  in  his  possession, 
which,  upon  inquiry,  was  not  verified.  In  addition  to  this,  it  was 
subsequently  proved,  on  the  evidence  of  other  constables,  that 
the  prisoner  had  been  previously  tried  and  convicted  for  stealing, 
and  sentenced  to  six  months'  imprisonment  with  hard  labour,  and 
further  that  he  had,  subsequently  to  this  conviction,  been  seen  in 
the  company  of  convicted  thieves,  and  was  known  to  the  police 
as  an  associate  of  thieves.  There  was,  therefore,  more  than 
suspicion  against  him,  since,  first  of  all,  he  was  a  convicted  thief, 
and,  secondly,  the  portion  of  the  pump  was  presumably  stolen. 
The  facts,  however,  did  not  show  tbat  the  man  had  ever  been 
found  in  the  street  before.  On  this  evidence  the  prisoner  was 
convicted,  under  the  statutes  5  Geo.  4,  o.  83,  s.  4,  and  34  &  35 
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Vict.  c.  112^  B.  15,  for  that  he^  being  a  suBpected  person  and      Clark 
repated  thief^  onlawfally  did  firequent  a  certain  street  in  the  XHsQuBKr. 

borouffh  of  South  Shields,  called  Yictoria-road,  for  a  certain 

nnlamal  purpose,  to  wit,  with  intent  to  commit  a  felony.  The  ^^^» 
appellant,  however,  considering  that  he  had  been  wrongly  ^jo^^  and 
convicted  under  the  statutes  in  question,  obtained  a  case  from  the  vagabond  ~ 
justices,  and  now  contends  before  us,  in  the  first  place,  that  there  J*remtMiing 
is  not  any  sufficient  evidence  from  which  the  mag^trates  could  jntlit^^m- 
rightly  conclude  that  he  intended  to  commit  a  felony;  and,  mit felony, 
secondly,  that,  even  if  they  could  have  rightly  come  to  this 
conclusion,  there  is  no  evidence  that  he  frequented  the  street  in 
question.  As  to  the  first  point,  I  cannot  say  that  the  magistrates 
were  wrong  in  assuming  that  a  man  found  at  that  time  in  the 
morning,  and  giving  a  false  account  as  to  who  he  was  and  fron^ 
where  he  got  the  article  that  was  found  in  his  possession,  might 
be  not  unreasonably  supposed  to  be  looking  about  for  anything 
else  worth  stealing,  and  I  should  not  be  indined  to  question  the 
decision  of  the  justices  on  this  ground.  But  then  comes  the  real 
diflSculty.  The  words  of  the  original  Act  of  George  IV.  (5  Greo.  4, 
c.  83,  s.  4)  provide  that ''  Every  suspected  person  or  reputed  thief 
frequenting  any  river,  canal,  or  navigable  stream,  dock,  or  basin, 
or  any  quay,  wharf,  or  warehouse,  near  or  adjoining  thereto,  or 
any  street,  lughway,  or  avenue  leading  thereto,  or  any  place  of 
public  resort,  or  any  avenue  leading  thereto,  or  any  street,  high- 
way, or  place  adjacent,  with  intent  to  commit  a  felony,  shall 
be  deemed  a  rogue  and  vagabond  •"  and  the  15th  section  of 
84  &  85  Yict.  c.  112,  enacts  t^t,  whereas  doubts  were  entertained 
as  to  the  construction  of  that  section,  it  is  to  be  construed  as  if, 
instead  of  the  words  "  highway,  or  place  adjacent,"  there  were 
inserted  the  words  ''any  highway  or  anyplace  adjacent  toastreet  or 
highway."  The  whole  difficulty,  therefore,  in  this  case  arises  from 
the  question  as  to  what  interpretation  we  are  to  put  on  the  word 
''  frequenting."  I  certainly,  as  far  as  the  present  case  is  concerned, 
am  not  surprised  that  the  justices  came  to  the  conclusion  they 
did,  but  I  am  unable  myself  to  come  to  the  same  conclusion,  and  ic> 
decide  that  the  prisoner  frequented  the  street  in  question  or  the 
neighbourhood  of  the  street,  there  being  no  evidence  that  he  had 
ever  before  been  seen  tbere,  or  in  the  neighbourhood.  To  bring 
him,  therefore,  within  the  section,  we  must  apply  a  different 
meaning  to  the  words  ''frequenting"  from  any  which  I  have  ever 
heard  applied  to  it  before.  However  much  we  may  think  the 
man  deserved  the  conviction,  and  the  consequent  imprisonment, 
we  must  not  extend  the  Act  of  Parliament,  and  give  it  a  different 
meaning  from  that  found  in  any  dictionary  or  book  of  interpreta- 
tion.  I  think  it  would  be  too  dangerous  a  doctrine  to  lay  down 
that  any  man  walking  about,  who  can  reasonably  be  supposed  to 
be  going  to  commit  a  felony  comes  within  the  provisions  of  this 
section.  To  do  this  would,  I  think,  be  to  do  more  than  construe 
the  statute — nay,  in  my  opinion,  it  would  be  an  actual  departure 
from  it.     Besides,  in  different  parts  of  the  section,  two  separate 
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Ci^RK      forms  of  words  are  used.    In  one  place  it  is  said  that ''  every 
Thr  Oukkn    P®^^^  being  found  in  or  upon  any  dwelling-house,  warehouse^ 

., *   coach'house^  stable^  or  outhouse  '^  is  to  be  deemed  a  rogue  and 

1 884.  vagabond,  and  in  the  other  that  '^  every  suspected  person  or  reputed 
i?  liTand  ^^^^^  frequenting  any  street,  highway,  or  place  adjacent  thereto, 
rngabond-^  is  to  be  SO  dealt  with.  Now,  it  is  to  be  observed  that  the  word 
Frtoueniing  "found''  is  used  with  respect  to  dwelline^-houses  and  their 
Atghway-^  .  preciucts,  whcroas  this  word  ''  found  "  is  not  repeated  when  wo 
mit  felony, '  Come  to  the  part  of  the  section  dealing  with  streets,  highways, 
and  places  adjacent  thereto,  but  the  word  '^  frequenting  "  is  used 
instead.  There  is,  therefore,  I  think,  a  difference  between  the 
two  parts  of  the  section  made  by  the  Legislature  itself.  If  a 
person  is  found  in  any  of  the  places  mentioned  in  the  first  part  of 
the  section,  he  must  give  a  reasonable  explanation  of  his  presence 
there,  or  otherwise  may  be  rightly  convicted  of  an  offence  against 
the  section ;  but,  when  we  come  to  the  streets  and  highways  over 
which  the  public  have  the  right  to  walk  at  all  times,  the  statute 
I  think,  intended  by  the  use  of  the  word  "  frequenting "  that 
a  person  was  to  be  found  there  more  than  once  before  he  could  be 
brought  within  the  provisions  of  the  section ;  and  this,  in  my 
opinion,  is  the  construction  to  be  placed  upon  the  words  of  the 
AcL  There  is  an  absolute  want  of  all  evidence  in  this  case  that 
the  appellant  had  ever  been  seen  in  the  street  in  question  before, 
and  I  do  not  indeed  think  that  the  bare  fact  of  having  been  seen 
there  once  before  would  bring  any  man  within  the  section, 
although  it  is  unnecessary  to  say  so  now,  as  at  present  I  am  only 
adjudicating  on  this  particular  case.  The  statute  uses  the  word 
"  frequent,''  and  no  one  would  say  that  a  man  frequents  a  public- 
house,  for  instance,  because  he  has  been  seen  there  once ;  but  by 
the  use  of  that  word  would  mean  that  he  has  been  sitting  there 
frequently,  or,  as  my  brother  Hawkins  said  in  the  course  of  the 
argument,  no  one  would  say  that  a  man  frequents  a  house  to 
which  he  goes  once  to  inquire  whether  the  occupier  is  at  home. 
A  convicted  thief  has  just  as  much  right  when  once  he  has  per- 
formed his  sentence  to  walk  through  the  public  streets  as  any 
other  person.  There  are,  therefore,  ample  reasons  for  the  use  of 
the  word  "  frequenting  "  in  the  latter  part  of  the  section  by  the 
Legislature  instead  of  the  word  ''  found ;  "  and  I  must  interpret 
the  words  of  the  statute  in  their  plain  and  literal  meaning,  unless^ 
as  is  not  the  case  here,  such  an  interpretation  taken  in  conjunc- 
tion with  the  context  would  lead  to  a  manifest  absurdity.  I  am^ 
therefore,  reluctantly  compelled  to  come  to  the  conclusion  that 
this  conviction  is  wrong,  and  must  be  quashed.  There  were 
certain  cases  cited  to  us  in  the  course  of  the  argument,  but  I  do  not 
think  that  there  is  anything  in  them  to  affect  my  decision  in  the 
present  case,  since  it  appears  to  me  that  the  learned  counsel  for 
the  respondents  relied  more  upon  the  dicta  contained  in  the 
judgments  than  on  the  points  really  decided  in  them. « In  one 
case  (Be  Gross,  1  H^  &  N.  651 ;  26  L.  J.  28,  M.  C.)  the  question 
raised  was  whether  a  man  could  be  said  to  frequent  a  street  if  he 
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frequented    the   neighbourhood,   and    tho  judges   very   rightly       Clabk 
decided  that  a  person  came  within  the  statute  who  frequented  ^  ^     q 

certain  street  and  was  found  in  an  adjacent  place  with  intent  to        

commit  a  felony^  for  otherwise  a  man  who  frequented  a  street  and       I88i. 
was  found  in  an  alley  down  which  he  had  followed  some  person     ,,  , 

with  intent  to  rob  him  would  not  be  within  the  section.    The  j;^„rf!:l 
court,  therefore,  decided  that  the  commitment  in  that  case  was   Fieouentinj 
not  bad,  because  it  alleged  that  the  prisoner  was  ''found''  in  a  ^^'-^^'J'"" 
public  thoroughfare  with  intent  feloniously  to  steal ;  but  the  court    mit  felony. 
did  not  say  that  the  word  "  frequent ''  was  the  same  thing  as  the 
word  ''  found,''  which  we  should  have  to  do  if  we  decided  this  case 
differently,  for  there  there  was  also  an  averment  that  the  prisoner 
frequented  the  public  streets  of  the  city,  which  ''  frequenting  "  the 
court  considered  to  be  sufficient  to  bring  the  prisoner  within  the 
section.    I  think,  therefore,  that  the  Legislature  purposely  used 
two  different  words  with   different  meanings  to  apply  to  two 
different  subject-matters ;  and  in  this  case  1  see  no  reasonable 
evidence  that  the  appellant  frequented  any  street  or  highway  at  all. 
I  think,  therefore,  that  I  should  be  straining  the  statute  if  I  said 
that  he  came  within  it,  and  for  these  reasons  I  am  of  opinion  that 
this  conviction  must  be  quashed. 

Hawkins,  J. — I  am  of  opinion  that  this  conviction  cannot 
stand.  By  5  Qeo.  4,  c.  83,  s.  4,  it  is  enacted :  [Beads  it.] 
Upon  the  construction  of  this  section  ^rave  doubts  for  a  con- 
siderable time  existed  as  to  whether  it  justified  the  commitment 
of  a  person  frequenting  a  public  street  or  highway  with  intent 
to  commit  felony,  unless  such  street  or  highway  led  to  a  river, 
&c.,  or  a  place  of  public  resort,  or  was  adjacent  thereto.  In  1850 
Pattison,  J.  on  habeas  eorpuB  discharged  two  reputed  thieves 
frequenting  a  street  at  the  west  end  of  London,  with  intent,  &c., 
on  the  ground  that  the  street  was  not  shown  to  lead  to  a  river, 
&c.,  or  place  of  public  resort  (17  Q.  B.  834  n).  In  a  subsequent 
case  {Beg.  v.  Brown,  17  Q.  B.  833;  21  L.  J.  113,  M.  0.)  in  1852 
the  Court  of  Queen's  Bench  (Pattison,  J.  dissenting)  held  the 
contrary  view,  and  that  the  section  applied  to  any  street  or  place 
adjacent  to  a  street.  In  the  same  year,  in  Re  Jones  (7  Ex.  586 ; 
21  L.J.  116,  M.  C.)  the  Court  of  Exchequer  dissented  from  this 
judgment  of  the  Queen's  Bench,  and  discharged  a  suspected  person 
charged  with  frequenting  Regent-street  with  intent  to  commit 
felony  on  the  ground  that  the  commitment  did  not  state  that  the 
street  frequented  by  the  prisoner  was  a  street  leading  to  a  river, 
&c.,  or  a  place  of  public  resort,  or  a  street  adjacent  to  a  place  of 
public  resort,  and  this  view  was  adhered  to  by  the  Court  of 
Exchequer  in  Re  Oeorge  Timaon  (L.  Rep.  5  Ex.  257)  in  1870. 
To  remedy  the  inconvenience  arising  from  these  conflicting 
interpretations  of  the  law,  sect.  15  of  34  &  35  Yict.  c.  112  (1871) 
enacts  that  sect.  4  of  5  Geo.  4  shall  be  construed  as  if  instead  of 
the  words  ''  highway  or  place  adjacent "  there  were  inserted  the 
words  ''or  any  highway  or  any  place  adjacent  to  a  street  or 
highway."    The  effect  of  this  enactment  is  to  render  every 

VOL.  XV.  X  X 


674i  CRIMINAL  LAW   CASES. 

Clabk      suspected  person  or  reputed  thief  frequenting  any  street^  or 
Tm  Qdikn    ^^fif'^way,  or  any  place  adjacent  to  a  street  or  highway^  with  intent 

'  to  commit  felony^  liable  to  be  dealt  with  as  a  rogue  and  vagabond. 

1884.       Under  these  two  statutes  the  appellant  was  convicted  by  the 

RoQuTand    ^^^^^^^^^  ^^  South  Shields  for  that  he  being  a  suspected  person 

vagabond-^  Ai^d  reputed  thief  unlawfully  did  frequent  a  certain  street  there 

Frtqwnting    called  Victoria-road  for  a  certain  unlawful  purpose — to  wit,  with 

I^^^'i^^eom^  ^^^°*  *^  commit  a  felony,  &c. ;  and  we  are  now  asked  to  say 

mit  fekmy.  *  whether  upon  the  evidence  that  conviction  was  justified  in  law. 

Several  objections  were  raised  by  the  appellants ;  first,  that  there 

was  no  evidence  of  his  being  a  suspected  person  or  reputed  thief. 

As  to  this,  one  has  only  to  read  the  statement  of  fact  on  the  case 

to  see  that  it  is  unarguable.    Equally  unalienable,  in  my  opinion, 

is  the  objection  that  there  is  no  evidence  of  an  intent  by  the 

appellant  to  commit  a  felony,  when  the  facts  proved  ai-e  ^ken 

in  conjunction  with  that  part  of  sect.  15  of  34  &  35  Yict.  c.  112, 

which  enacts  that,  '^  in  proving  the  intent  to  commit  a  felony,  it 

shall  not  be  necessary  to  show  that  the  person  suspected  is  guilty 

of  any  particular  act  or  acts  tending  to  show  his  purpose  or  intent, 

and  he  may  be  convicted  if  from  the  oircumstaoices  of  the  case, 

or  from  his  known  character  as  proved  to  the  justice  of  the  peace 

or  court  before  whom  or  which  he  is  brought,  it  appears  to  such 

justice  or  court  that  his  intent  was  to  commit  a  felony .''     To  the 

objection  that  the  circumstances  show,  if  anything,  tiiat  a  felony 

had  been  committed,  and  that  the  lesser  offence  of  vagrancy 

merged  in  the  greater  charge  of  felony,  I  have  only  to  observe 

that  the  evidence  was  not  such  as  conclusively  to  establish  that  a 

felony  had  been  committed  by  the  appellant,  and  certainly  the 

magistrates  did  not  so  find ;  and  even  if  it  had  been  proved  that 

the  appellant  had  committed  one  felony,  it  does  not  follow  that 

he  haa  not  an  intent  to  commit  another.    The  objection  that 

there  was  no  evidence  to  justify  the  justices  in  findmg  that  the 

appellant '' frequented''  the  street  called  Yictoria-road,  as  alleged, 

is  of  a  much  more  serious  character,  and  I  am  of  opinion  thf^  it 

must  prevail.    The  only  evidence  on  this  point  of  the  case  was 

that  at  ten  minutes  before  two  o'clock  on  the  morning  of  the 

5th  day  of  March,  1884,  the  appellant  was  found  by  two  constables 

in  Yictoria-road,  South  Shields,  having  then  in  his  possession 

part  of  a  brass  pump,  which  they  had  every  reason  to  suspect 

had  been  stolen  by  him.    There  was  no  evidence  of  the  appellant 

having  been  in  the  street  on  any  other  occasion  with  intent  to 

commit  a  felony — or  indeed  at  all.       Can  the  appellant,  then,  by 

any  reasonable  interpretation  of  the  word,  be  saia  to  have  been  a 

person  ''  frequenting"  the  street  with  the  intent,  &c.  ?    I  think 

not.  In  Webster's  Dictionary  the  verb  '^  frequent"  is  thus  defined 

"  to  visit  often ;  to  resort  to  often,  or  habitually."    This  is  also 

the  popular  understanding  of  the  word.    In  this  sense  I  think 

the  Legislature  used  it,  for  in  the  same  sect.  4  of  5  Geo.  4, 1  find 

a  variety  of  acts  which  once  (that  is  to  say,  on  one  single 

occasion)  committed  create  offences  punishable  as  acts  of  vagrancy. 
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e.g,^  to  tell  fortunes,  to  wander  abroad  and  lodge  in  a  barn,  &c.,       Clark 
having  no  visible  means  of  sabsiBtence,  to  wander  about  and  rp^^  Qubek. 

endeavour  by  exposure  of  wounds,  &o.j  to  gather  alms^  to  run        

away  and  leave  a  wife,  Ac,  chargeable  to  the  parish,  to  play  or  1^^ 
bet  in  the  streets  with  a  table,  Ac,  to  have  possession  of  a  pick-  jjoZTonrf 
lock,  with  intent  feloniously  to  employ  it,  to  be  found  in  or  upon  vagabond  — 
any  dwelling-house,  &c.,  for  any  unlawful  purpose,  all  these  are  J'r^^i^nting 
punishable  as  acts  of  vagrancy,  though  they  be  committed  on  one  jntlit^lo  am" 
occasion  only,  whereas  the  word  ''  frequenting  '^  was  used  when  mit  ftlony, 
the  offence  of  which  the  appellant  was  convicted  was  created. 
The  case  of  Be  Gross  (1  H.  &  N.  651 ;  26  L.  J.  28,  M.  C.)  was 
cited  in  support  of  this  conviction.  In  that  case  the  court 
supported  a  commitment  which  alleged  that  the  prisoner  '^  being 
a  suspected  person  and  reputed  thief  frequenting  the  public 
streets  and  places  of  and  in  the  said  city  (of  London),  then  and 
there  was  found  in  Railway-place,  being  a  public  thoroughfare, 
and  one  of  the  places  of  public  resort  of  and  in  the  said  city, 
with  intent  feloniously  to  steal  the  moneys,  goods,  and  chattels 
of  Sarah  Seymour  from  her  person.''  According  to  the  report 
in  Hurlstone  and  Norman's  Reports  the  only  point  taken  for  the 
prisoner  was  that  it  did  not  appear  that  the  prisoner  frequented 
the  43pot  where  the  prisoner  intended  to  put  his  felonious  intent 
into  execution — viz.,  Bailway-place,  and  the  court  held  that  this 
was  unnecessary,  Martin,  B.  saying,  ''  a  reputed  thief  frequenting 
Fleet-street  cannot  escape  by  going  down  Inner  Temple-lane  to 
commit  a  felony,"  meaning,  as  shown  by  the  Law  Jov/mal 
Report,  '*  if  a  man  frequents  Fleet-street  and  attempts  to  pick  a 
pocket  in  Inner  Temple-lane,  that  is  within  the  Act  of  Parlia- 
ment." The  case  is  very  unsatisfactorily  reported,  and  the  real 
objection  to  the  commitment  does  not  appear  to  have  been  taken, 
viz.,  that  it  did  not  state  that  the  prisoner  frequented  the 
public  streets,  &c.,  with  intent  to  commit  a  felony,  but  only 
that  the  felonious  intent  existed  in  Railway-place,  where  he 
was  only  shown  to  have  been  once,  and  it  was  quite  consistent 
with  the  averment  that  he  frequented  the  public  streets  with  an 
innocent  or  lawful  intent.  In  discussing  and  deciding  that  case 
it  seems,  by  both  counsel  and  court,  to  have  been  assumed,  though 
there  was  in  fact  no  averment  to  that  effect,  that  the  frequenting 
the  public  streets  was  with  the  felonious  intent  charged.  On 
this  assumption  (but  only  on  this  assumption)  I  entirely  agree  in 
the  decision,  for  I  am  clearly  of  opinion  that  a  man  who  frequents 
a  public  street,  having  in  his  mind  the  intent  to  commit  a  felony 
when  and  wheresoever  opportunity  arises,  is  liable  to  the  penalties 
of  the  Vagrant  Act,  even  though  no  opportunity  arises,  and  may 
be  committed  as  a  rogue  and  vagabond,  if  the  justices  are  satisfied, 
on  sufficient  evidence,  first,  that  he  frequented  the  street ;  secondly, 
that  he  did  so  with  intent  to  commit  felony.  The  overt  act  or 
the  attempt  to  carry  out  the  intent  is  not  an  essential  part  of  the 
offence  against  the  Vagrant  Act  of  Geo.  IV.,  and  it  was  decided 
in  Beg.  v.  Brown  (17  Q.  B.  833;  21  L.  J.  113,  M.  C),  and  Be 
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Cljlrk      Jones  (7  Ex.  586  i  21  L.  J.  116,  M.  C.)  that  it  is  not  necessary 
Thi  Que  't    *^*^  ^^^  intent  should  be  to  commit  a  felony  "  there  ** — ^that  is,  in 

'  the  street  frequented.    Bead  in  this  light.  Cross's  case  is  no 

1884.       authority  either  against  or  in  favour  of  the  present  appellant.    I 
jij"^^^    am,  then,  in  the  absence  of  any  authority  to  the  contrary,  and  for 
vt^aLnd"   ^^^  reasons  I  have  endeavoured  to  express,  reluctantly  compelled 
Prequtnting  to  come  to  the  Conclusion  that  this  commitment  oaght  not  to 
Inu^l^  "*    stand,  because  there  is  no  evidence  of  a  *'  frequenting "  any 
mitfehn^.    public  street  with  a  felonious  intent,  and  that  the  mere  finding 
upon  one  occasion  of  a  man  in  a  public  street,  under  oircamstances 
leading  to  the  conclusion  that  he  intended  to  commit  a  felony, 
is  not  sufficient  to  satisfy  the  statute.     What  amoonts  to  a 
'^  frequenting  '^  a  street  must  depend  upon  the  circumstances  of 
each  particular  case ;  I  only  say  one  visit  to  it  does  not,  and  that 
is  all  that  is  proved  by  the  evidence  before  us.    In  order  that  the 
error  may  be  avoided  in  future,  I  think  it  right  to  point  out  that, 
apart  from  any  question  of  evidence,  the  statement  of  the  offence 
in  the  commitment  is  open  to  question.      It  allegeB   that  the 
appellant  frequented  the  street  for  an  unlawful  purpose,  to  wit,  with 
intent  to  commit  a  felony,  the  intent  to  commit  a  felony  being 
only  charged  under  the  videlicet;   without  such  videlicet  the 
commitment  would  be  clearly  bad,  for,  though  it  is  an  offence 
within  the  Vagrant  Act  to  be  found  on  private  premises  enume- 
rated in  sect.  4  for  any  unlawful  purpose,  it  is  not  an  offence 
against  that  Act  to  frequent  a  public  street,  &c.,  unless  with 
intent  to  commit  felony,  which  intent  ought  to  be  alleged  directly 
and  not  as  in  the  commitment  before  us.    This  conviction  musti 
for  the  reasons  I  have  given,  be  quashed. 

Ganvtdion  qu€ished. 
Solicitors  for  the  appellant,  Gregory,  Bowdiffes,  and  Co.,  for 
0.  TF.  Newlands,  South  Shields. 

Solicitors  for  the  respondents,  GlQ/rJce,  UawUas,  and  Co.,  for 
/•  Jtf.  Moore,  Town  Clerk,  South  Shields, 


CEIMINAL  LAW   CASES.  677 


QUEEN'S  BENCH  DIVISION. 

Monday,  Dec.  15,  188 1. 

(Before  Mathew  and  Dat,  JJ.) 

Lane  (app.)  v.  Coluns  (resp.).  (a) 

Adulteration — Shim-milk — Deficiency  of  hutter  fat — 88  Sf  39  Vict, 

c.  63,  8,  6* 

In  answer  to  a  request  for  milky  the  respondent  sold  to  the 
appellant  skim-milk,  which  was  proved  hy  the  analyst  to  be  60 
per  cent,  butter -Jat  deficient,  and  not  a  normal  whole  milk. 

Held,  upon  a  case  stated,  that  a  magistrate  was  justified  in  finding 
this  was  no  ojfence  within  the  6th  section  of  the  Sale  of  Food 
and  Drugs  Act,  1875, 

THIS  was  a  case  stated  by  one  of  the  metropolitan  police 
magistrates  for  the  opinion  of  the  court  under  the  pro- 
visions of  20  &  21  Vict.  c.  43,  s.  2,  as  follows : — 

1 .  The  appellant  is  an  inspector  appointed  by  the  county  of 
Surrey  for  the  Wandsworth  district  under  the  Sole  of  Food  and 
Drugs  Act,  1875,  and  the  respondent  is  a  milk  seller  at  Merton, 
in  the  said  district. 

2.  The  appellant  laid  an  information  before  me  under  the  6th 
section  of  38  &  39  Vict.  c.  63  (the  Sale  of  Food  and  Drugs  Act, 
1875)  against  the  respondent  for  that  he  did  on  the  l2th  May,  1884, 
within  the  said  Wandsworth  district,  sell,  to  the  prejudice  of  the 
purchaser,  an  article  of  food,  viz.,  milk,  which  was  not  of  the 
nature,  substance,  and  quality  of  ^e  article  demanded  by  such 
purchaser. 

3.  Upon  the  hearing  of  the  summons,  which  was  granted  upon 
the  above  information,  it  was  proved  that,  whilst  the  respondent 
was  delivering  milk  in  the  ordinary  course  of  his  business  in  the 
Broadway,  in  the  parish  of  Merton,  the  appellant  stopped  him 
and  asked  him  for  a  pint  of  milk.  Under  the  direction  of  the 
respondent  a  boy  assisting  the  respondent  served  the  appellant 
with  a  pint  of  milk,  for  which  the  appellant  paid  to  the 
respondent  the  sum  of  twopence. 

4.  The  appellant  informed  the  respondent  that  he  had  bought 
the  milk  for  the  purpose  of  analysis,  and  gave  him  a  sample.  A 
portion  of  the  milk  so  purchased  by  the  appellant  was  analysed 

(a)  Reported  by  M.  W.  McEellab,  Esq^  Barrisier-al-Uw. 


678  CRtMINAti  LAW  CAS£S. 

Lank       \yy  i]^q  public  analyst  for  the  county  of  Surrey,  who  delivered  thd 
CoilixB.      following  certificate : 

jgg^  Surrey.— Sale  of  Food  and  Drugs  Act,  1875. — Analyafh  Certificate. 

-  To  Arthur  Joseph  Lane. 

&tfe  of  Food       I  the  undersigned  public  analyst  for  the  county  of  Surrey  do  hereby  certify  that  I 

and  Drugs  Act  received  on  the  1 2th  May,  1884,  from  Arthur  Joseph  Lane,  Inspector  of  Weights  and 

— Skim  mUk —  Measures  for  District  C  in  the  said  County  of  Surrey,  a  sample  of  milk.  No.  C  343  for 

Deficiency  of  analysis,  which  then  weighed  6oz.,  and  have  analysed  the  same,  and  declare  the 

butter  fat.      result  of  my  analysis  to  be  as  follows : 

I  am  of  opinion  that  the  said  sample  contahied  the  parts  as  under,  or  the  per- 
centages of  foreign  ingredients  as  under:  GO  per  cent,  butter  fat  deficient.  Observa- 
tions :  Not  a  normal  whole  milk.  No  change  had  taken  place  in  the  constitution  of 
the  article  that  would  interfere  with  the  analysis.  As  witness  my  hand,  this  15th 
day  of  May  in  the  year  of  our  Lord  1884^  at  Southwark.  Tho8.  Stkykrsok. 

5.  On  behalf  of  the  appellant  it  was  considered  that  the 
appellant^  having  asked  for  milk^  the  respondent  should  have 
supplied  him  with  unskimmed  milk ;  that  is  to  say,  milk  in  its 
whole  normal  condition,  and  from  which  no  butter  fat  had  been 
abstracted. 

1,  however,  dismissed  the  summons  on  the  ground  that  the 
respondent  had  committed  no  offence  within  the  6th  section  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  inasmuch  as  the  appellant 
had  asked  for  "  milk ''  and  got  ''milk,''  but  milk  which  h^d  been 
skimmed.  I  thought  that  sect.  9  was  the  section  which  applied 
to  what  the  appellant  complained  of.  The  question  for  the 
opinion  of  the  court  is  whether,  under  the  circumstances^  I  was 
right  in  dismissing  the  summons. 

Dated  the  12th  day  of  August,  1884. 

Bay  argued  for  the  appellant. — This  comes  within  the  pro- 
hibition of  the  6th  section  of  the  Sale  of  Food  and  Drugs  Act, 
1875  (38  &  89  Vict.  c.  63).  The  words  are :  ''No  person  shall 
sell,  to  the  prejudice  of  the  purchaser,  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  such  purchaser.''  The  prejudice  to  the 
purchaser  is  indisputable ;  the  article  demanded  was  milk,  and  it 
surely  cannot  be  said  that  this  was  milk  with  60  per  cent,  butter 
fat  deficient.  [Mathxw,  J. — ^You  asked  for  milk,  and  seem  to 
have  expected  cream.]     This  was  not  even  half  milk. 

The  respondent  did  not  appear. 

Mathsw,  J. — I  think  the  magistrate  was  right.  I  cannot  say 
this  was  an  offence  within  the  6th  section  of  the  Act.  This 
article  sold  to  the  appellant  is  not  proved  to  be  anything  but 
milk  in  its  nature^  substance*  or  quality.  It  is  inferior  milk,  but 
the  appellant  did  not  ask  for  best  milk  or  cream.  At  all  events 
I  cannot  say  the  magistrate  was  wrong.  I  express  no  opinion  as 
to  whether  the  respondent  committed  any  offence  within  sect.  9 
of  the  Act. 

Day,  J. — I  concur.  Judgment  for  resp<mdent. 

Solicitors  for  appellant,  F.  F,  Smallpeke,  for  Smallpeice  and 
SonSj  Guildford. 
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CROWN  OASES  RESERVED. 

Saturday,  June  28,  1884. 

(Before  Geovb,  Stephen,  Watkin  Williams,  Matdew,  aud 

Hawkins,  JJ.) 

RsG.  V.  Stephenson,  (a) 

Coroner — Interference  witlt — ObstriLctton  of  course  of  jusHce^^ 
Jurisdiction  of  coroner — Burning  body  after  appointment  and 
before  holding  of  inquest — Misdemeanour. 

It  is  an  indictable  misdemeanour  wilfully  to  prevent  the  holding  of 
an  inquest  of  which  a  coroner  has  given  notice,  or  to  destroy  a 
body  upon  which  an  inquisition  ought  to  be  held. 

Where,  therefore,  a  coroner  bona  fide  believe  information  given  to 
him  to  be  true,  which,  if  true,  would  necessitate  the  Jiolding  of  an 
inquest,  it  is  the  duty  of  the  coroner*  to  lipoid  an  inquest ;  and  it 
is  a  misdemeanour  to  prevent  the  holding  of  such  inquest,  notwith- 
standing that  the  information  given  to  the  coroner  was  in  fact 
untrue. 

A  coroner,  however,  has  not  an  absolute  right  to  hold  an  inquest  in 
any  case  he  chooses.  In  order  to  justify  him  in  holding  an 
inquest  he  must  have  reasonable  grounds  for  believing  that  the 
death  was  caused  by  unnatural  means. 

CASE  reserved  by  Hawkins,  J.  for  the  consideration  of  this 
court,  which  was  stated  as  follows  :— 

The  defendants  were  tried  before  me  at  the  assizes  holden  at 
Leeds,  on  the  15th  day  of  May  last,  npon  an  indictment  in  sub- 
stance charging  them  with  having  burnt  the  dead  body  of  an 
illegitimate  infant  child  (named  George  Stephenson)  to  which  the 
defendant  Elizabeth  Stephenson  had  recently  given  birth,  with 
the  intent  to  prevent  the  holding  of  an  inquest  npon  it.  The 
defendants  were  both  found  gulty;  but  I  deferred  passing 
sentence,  and  admitted  them  to  bail,  until  the  opinion  of  the 
Oourt  of  Criminal  Appeal  could  be  obtained  npon  certain 
questions  of  law  whicn  I  reserved  at  the  request  of  their 
counsel. 

The  defendant  Elizabeth  was  on  the  1 7th  day  of  December, 
1883,  confined  of  the  child  in  question  at  the  house  of  a  Mrs. 
Atkinson,  at  Oayton,  near  Scarborough,  in  the  North  Riding  ot 
Yorkshire,  with  whom  it  lived  until  its  death  on  the  morning  of 
the  12th  day  of  January  last. 

(a)  Reported  by  R.  Cunnixoham  QleNi  Esq.,  Darrister-at-Law. 
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Req.  On  the  9th  day  of  Janaarj  the  defendant  Elizabeth  took  it  ont 

g      ^' .         for  the  day ;  it  was  then  quite  well ;  but  On  the  following  day  it 

"   was  very  poorly  and  had  fits,  and  it  remained  ill  until  its  death. 

1884.  The  dead  body  remained  in  the  house  of  Mrs.  Atkinson  until  the 
p  "^  .  night  of  the  following  Monday,  when  it  was  surreptitiously  taken 
dicHon-^Burn-  away  by  the  two  defendants,  and  burnt,  to  prevent  the  coroner 
ing  d«ad  body  from  holding  an  inquest  upon  it. 

^«r«fi^S^tfi/^^      The  defendant  Ann  is  the  mother  of  Elizabeth,  and  they  lived 
'^^MiMkman-  together  at  Cay  ton  in  a  cottage  opposite  Mrs.  Atkinson's. 

our.  It  is  fair  to  the  defendants  to  say  that  there  was  no  evidence 

before  me  to  show  that  the  death  of  the  child  was  due  to  any 
misconduct  of  theirs ;  but  nevertheless,  the  police,  in  the  dis- 
charge of  their  duty,  communicated  to  the  coroner  for  the  North 
Biding  the  fact  of  the  death  of  the  child,  and  such  information 
respecting  it,  the  honesty  and  hona  fides  of  which  he  had  no 
reason  to  doubt,  has  led  him  to  the  conclusion  that  it  was  his  duty 
to  hold  an  inquest  upon  the  body*  There  was  no  proof  that  the 
information  given  to  the  coroner  was  true,  but  the  coroner 
honestly  believed  it  to  be  so.  And  it  must  be  taken  as  a  fact 
that  if  the  information  was  true  it  was  the  imperative  duty  of  the 
coroner  to  hold  an  inquest. 

The  coroner  accordingly  appointed  the  afternoon  of  the  follow- 
ing da7>  Tuesday,  the  15th  day  of  January^  for  the  holding  of 
such  inquest.  Of  this  the  defendants  had  knowledge  on  the 
Monday  evening.  The  jury  were  duly  assembled,  and  the 
coroner  attended  pursuant  to  his  appointment.  The  inquest^ 
however,  could  not  be  holden  because  the  body  was  not  forth- 
coming, it  having  been  on  the  night  of  the  Monday  secretly 
taken  from  the  house  of  Mrs.  Atkinson  and  burnt  by  the  two 
defendants  above  stated. 

At  the  close  of  the  case  for  the  prosecution,  the  learned  counsel 
for  the  defendants  (Mr.  Stuart  Wortley  for  Ann,  and  Mr.  Mellor 
for  Elizabeth)  objected  to  the  sufficiency  of  the  indictment ;  that 
the  preliminary  averments  do  not  allege  that  the  case  was  a 
proper  one  for  an  inquest,  or  that  the  proposed  inquest  was  one 
which  ought  to  be  held;  that  the  information  on  which  the 
coroner  acted  should  have  been  set  out ;  and  that  it  ought  to 
have  been  shown  that  the  case  was  one  in  which  the  coroner  was 
bound  to  hold  an  inquest. 

I  reserved  these  objections  for  the  opinion  of  this  court.  A 
copy  of  the  indictment  accompanies  this  case. 

It  was  then  objected  that  there  was  no  evidence  of  the  truth  of 
the  information  given  to  the  coroner. 

I  overruled  that  objection,  and  held  that,  if  the  information 
given  to  the  coroner,  and  honestly  believed  by  him  to  be  true^ 
was  such  as,  assuming  its  truth,  to  make  it  his  duty  to  hold  an 
inquest,  he  was  fully  justified  in  directing  the  inquest  to  he 
holden ;  and  that  the  jurisdiction  of  a  coroner  to  hold  an  inquest 
does  not  depend  upon  the  truth  of  the  information  forwarded 
to  him,  which,  if  trne^  would  make  it  his  duty  to  interfere  and 
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hold  a  court  of  inquiry  on  view  of  the  body.     I  gave  Mr.  Wortley        Rw. 
leave,  however,  to  raise  the  questioB,  if  he  thonght  fit,  on  the  ^.^^p^^^^ 

argument    of  this    case.    It    mnst,  however,  be    taken    that,       1 

assuming  the  circumstances  brought  to  the  attention  of  the  coroner       1884. 
to  be  facts,  he  was  abundantly  justified  in  the  course  he  took.        Coronal iuris^ 

The  learned  counsel  for  the  defendants  further  objected  thst,  diction -^Burn- 
assuming  the  coroner  to  have  rightly  determined  to  hold  the  ing  dead  bodj/ 
inquest,  and  the  defendants  to  have  secretly  obtained,  and  burnt,  ~„^*o/ywiJice 
and  disposed  of  the  body  with  the  intent  to  prevent  the  inquest  ^Misdemean- 
being  held,  and  so  to  obstruct  the  coroner  in  the  execution  of        o^r. 
his  duty,  that  did  not  amount  to  a  criminal  ofience.     I  held  that 
it  did,  and,  having  directed  the  jury  in  accordance  with  these 
rulings,  the  jury  found  both  the  defendants  guilty. 

I  reserved  the  questions  of  law  above  raised  for  the  opinion  of 
this  court. 

If  my  rulings  are  correct,  and  any  one  or  more  counts  of  the 
indictment  are  good,  the  conviction  is  to  stand.  If  otherwise,  it 
will  be  reversed. 

(Signed)        H.  Hawkins. 

Stuart  Wortley  (with  him  H.  O.  Taylor),  for  the  prisoners. 
— I  submit  that  the  conviction  cannot  be  supported,  inasmuch 
as  it  does  not  show  any  offence  at  common  law,  and  the  offence  of 
burning  a  dead  body  was  not  a  statutory  offence.  [Stephen,  J. 
-—Here  the  charge  is  the  burning  a  dead  body  in  order  to  prevent 
an  inquest  being  held  upon  it.]  That  has  never  been  held  to  be 
an  offence.  [Obove,  J. — K  it  is  not  an  offence,  it  could  be  done 
in  every  case  of  child  murder  and  in  order  to  conceal  the  dead 
body  of  an  illegitimate  child,  which  would  clearly  be  illegal.]  In 
Reg.  y.  PHce  (15  Cox  C.  0.  889 ;  12  Q.  B.  Div.  247)  Stephen,  J. 
laid  it  down  that  it  is  essential  to  the  offence  of  disposing  of  a 
body  so  that  an  inquest  cannot  be  held  upon  it  that  the  inquest 
which  it  is  proposed  to  hold  is  one  that  ought  to  be  held.  Here 
it  is  found  that  the  inquest  was  unnecessary,  and  therefore  it 
ought  not  to  have  been  neld.  [Stephen,  J. — In  that  case  I  did 
not  say  that  if  there  were  no  grounds  for  holding  an  inquest  it 
would  be  legal  to  prevent  it.  Here  my  brother  Hawkins  held 
that  there  were  fair  grounds  for  holding  an  inquest.]  These 
grounds  should  have  been  proved,  then;  the  fact  of  the  death 
having  been  sudden  is  not  a  sufficient  ground ;  the  death  must  be 
shown  to  have  been  violent.  According  to  Holt,  C.  J.,  in  Anon. 
(7  Mod.  15,  p.  10) :  '^It  is  matter  indictable  to  bury  a  man  who 
dies  a  violent  death  before  the  coroner  has  sat  upon  him,''  and 
not  who  is  supposed  to  have  died  a  violent  death.  [Gbovb,  J. — 
The  very  object  of  holding  an  inquest  is  to  ascertain  the  cause  of 
death,  which  object  must  be  frustrated  where  the  body  is  destroyed 
before  the  inquest  can  be  held.]  In  this  case,  however,  there  was 
no  reason  for  suspicion.  [Grove,  J. — No  :  but  if  it  were  legal  in 
such  a  case  as  this,  would  it  not  be  legal  where  there  was 
reason  for  suspicion  ?]     Not  if  the  death  were  violent.     [Gbove, 
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Rbo.       J. — ^Whether  the  death  was  violent  or  not  is  the  very  thing  the 

Q.»«>»B«./.«    coroner  has  to  inqnire  into.]     In  order  to  justify  the  holding  an 
SXOTBN80N.   .^^^^g^^  .^  ^^^^  ^pp^^^  ^j^^^  ^^^^  ^^^  ^  reasonable  ground  for  so 

1884.  doing,  not  merely  that  the  coroner  believed  there  was  sach  ground. 
C  rone/7'u  '  [^^^^^^8,  J, — But  the  fact  cannot  be  known  before  the  inquiry, 
iiiciion^B'trf*.  ^^d  the  legality  of  the  inquiry  cannot  depend  upon  the  result.] 
ing  dead  bodj^  The  prisoners  did  not  know  of  the  information,  and  therefore 
—  Obstrurting  QQ^\^  uot  know  that  there   were  any  grounds  for  holding  au 

course  ofjUstlCB  ,  ,  rrr  T        1^   '  •'i  «•  .1.?, 

-^Misdemean-  mquest.  [HAWKINS,  J. — it  IS  a  commou  law  offence  to  obstruct 
our.  a  constable  in  the  execution  of  his  duty ;  and  the  fact  of  an  arrest 
having  been  made  illegally  does  not  palliate  any  interference  with 
the  constable  who  made  the  arrest.  Watkin  Williams,  J. — 
Suppose  that  the  obstruction  consisted  merely  in  the  concealing 
the  accused  ?]  That  might  be  a  case  of  obstructing  the  course  of 
justice,  which  would  be  very  different  from  the  present,  for  a 
coroner's  inquest  is  merely  an  inquiry.  What  the  prisoners  did 
was  not  an  offence  by  statute  nor  at  common  law,  and  the  convic- 
tion should  therefore  be  quashed.  In  support  of  the  above 
contention  the  following  authorities  were  cited,  viz. : — 2  Halo's 
Pleas  of  the  Crown,  56,  57;  Reg.y.  The  Justices  of  Kent,  11  East, 
229;  Jervis  on  Coroners,  1880,  pp.  28,  29,  31 ;  Reg.  v.  Clark,  1 
Salk.  377 ;  Beg.  v.  Solgard,  2  Stra.  1097 ;  2  Hawk.  P.  C.  bk.  2, 
c.  9,  s.  23  :  1  Hussell  on  Crimes,  620. 

Meek,  on  behalf  of  the  prosecution,  contended  that  a  coroner's 
inquest  formed  part  of  the  administration  of  justice,  and  to 
obstruct  it  was  to  obstruct  the  course  of  justice,  which  was 
indictable  under  4  Edw.  1,  st.  2,  The  duty  of  the  coroner  is, 
upon  information  given  to  him,  to  hold  an  inquest  if  he  think  fit, 
which  clearly  gives  him  a  discretion,  but  compels  him  not  to 
disregard  the  information  where  he  honestly  believes  the  informa- 
tion. Believing  the  information,  he  is  bound  to  hold  an  inquest, 
and  to  obstruct  him  in  doing  so  must  clearly  be  an  offence.  Even, 
if  the  coroner  believed  the  information  to  be  false,  it  would  be  his 
duty  to  ascertain  whether  it  was  false  or  true,  and,  if  the  holding 
of  an  inquest  was  the  only  means  of  ascertaining,  he  would  be 
bound  to  hold  the  inquest*  Here,  however,  there  was  nothing  to 
show  that  the  information  was  untrue.  The  prisoners  are  found  to 
have  destroyed  the  body  in  order  to  prevent  the  inquest  being 
held  upon  it,  which  was  an  obstruction  of  the  course  of  justice 
and  a  misdemeanour  at  common  law.  It  would  have  been 
another  matter  had  the  coroner  not  appointed  an  inquest ;  but 
one  having  been  appointed,  it  became  an  offence  to  prevent  its 
being  held  in  any  way. 

Sttuirt  Wortley  in  reply. 

Gbovs,  J. — ^The  two  points  submitted  for  our  consideration  and 
decision  are :  Whether  it  is  an  indictable  misdemeanour  wilfully 
to  prevent  the  holding  of  an  inquest  of  which  the  coroner  has 
given  notice,  and  whether  there  is  sufficient  on  this  case  to  show 
that  the  coroner  had  the  right  and  power  to  hold  one.  No  case 
absolutely  in  point  has  been  referred  to,  but  there  are  many  cases 
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which  show  that  interfering  with^  and  preventing  the  performance        Reo. 
ofj  duties  imposed  upon  officers  by  statute  is  a  misdemeanour  at  g^^J^^g^y 

common  law.    Now^  the  holding  of  an  inquest  is  a  matter  of  great        

public  importance,  and  it  is  most  important  that,  where  a  coroner       1884. 

has  reasonable  grounds  for  holding  an  inquest,  he  should  not  be  ^^^jJ^^T/Kn*. 

prevented  from  doing  so,  otherwise  the  consequences  would  be  diction^hvru' 

most  formidable.     Child  murder  especially  would  be  more  likely  ing  dmd  body 

to  go  unpunished,  if  by  disposing  of  the  bodies  by  burning  the  ^^J^m/*"^ 

only  evidence  perhaps  of  the  crime  could  be  destroyed.     The  very  ^  MUdtmeaR- 

object  of  a  coroner^s  inquest  is  to  ascertain  the  cause  of  death,  and        our, 

it  certainly  is  not  the  law  that  the  coroner  must  be  certain  of  the 

cause  of  death  before  he  can  hold  an  inquest,  which  would  be  the 

effect  of  the  argument  that  the  prisoners  cannot  be  convicted, 

although  the  coroner  acted  reasonably  in  determining  to  hold  the 

inquest,  if  the  inquest  should  prove  to  be  unnecessary.     Under 

the  statute  of  Edw.  1,  the  coroner's  duty  is  to  act  on  information, 

and  the  inquest  is  held  to  test  the  information.    It  is  said  in 

Bracton  8,  c.  5,  and  Home's  Mirrour,  p.  38,  that  the  statute  is  in 

affirmance  of  the  common  law,  and  merely  directory.    Now,  the 

statute  says, ''  The  coroner,  if  he  be  certified  by  the  king's  bailiffs 

or  other  honest  men  of  the  country,  shall  go  to  the  place  where 

any  be  slain,  or  suddenly  dead  or  wounded,"  nothing  being  said 

about  murder.    An  examination  of  the  body  is  required  by  the 

statute,  and  the  whole  wording  shows  that  an  inquiry  into  the 

cause  of  death  is  intended,  which  would  be  useless  hsA  the  coroner 

to  satisfy  himself  by  evidence  as  to  the  cause  of  death  previously 

to  holding  the  inquest.    That  being  so,  do  not  the  facts  here 

show  that  the  coroner  had  a  reasonable  suspicion  that  the  child 

came  to  its  death  by  violent  or  unnatural  means  ?    In  my  opinion 

they  do.    The  case  states  that :  *'  The  police,  in  the  discharge  of 

their  duty,  communicated  to  the  coroner  for  the  North  Biding  the 

fact  of  the  death  of  the  child,  and  such  information  respecting  it, 

the  honesty  and  bona  fides  of  which  he  had  no  reason  to  doubt,  as 

led  him  to  the  conclusion  that  it  was  his  duty  to  hold  an  inquest 

upon  the  body."    I  am  clearly  of  opinion  that  it  was  the  duty  of 

the  coroner  to  hold  the  inquest,  inasmuch  as  he  believed  the 

information  to  be  true ;  and  the  case  finds  as  a  fact  that  the  body 

was  burnt  in  order  to  prevent  the  carrying  out  of  this  duty.    In 

the  case  in  Mod.  Bep.  {vhi  sup.)  it  is  said  that :  "  It  is  matter 

indictable  to  bury  a  man  who  dies  a  violent  death  before  the 

coroner  has  sat  upon  him."    The  expression  there  is  certainly 

'^  a  violent  death ; "  but  that  does  not,  in  my  opinion,  mean  a 

death  which  must  have  been  proved  to  have  been  violent  before 

the  inquest,  but  means  a  death  which  appeared  to  have  been 

violent,  or  which  was  discovered  to  have  been  violent  upon  the 

holding  of  the  inquest.    What  Lord  Holt  said,  in  my  opinion, 

shows  that  the  destruction  of  a  body  before  the  holding  of  an 

inquest  upon  it,  with  the  object  of  preventing  an  inquest  being 

held,  is  a  misdemeanour.    If  it  is  a  crime  to  bury  a  body,  a  fortiori 

is  it  a  crime  to  burn  it ;  for  in  the  one  case  it  may  still  be  possible 
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Rig.       to  exhume  the  body  in  order  to  examine  it;  bat  in  the  other  all 
SrBPHBNseN    ^^*^®  ^^  ^^^  manner  in  which  the  death  was  come  to  is  absolately 

" '    destroyed.     It  is  enoagh  here  to  say  that  the  coroner  had  a  right 

1884.        to  hold  the  inquest,  and  the  prisoners,   having  secretly  and 
^    ~r.   .    intentionally  burnt  the  body  in  order  to  prevent  the  inquest  being 
diction— Burn'-,  held,  worc  rightly  convicted  of  a  misdemeanour. 
ing  dead  f/odtf      STEPHEN,  J. — I  am  of  the  same  opinion.   It  is  a  misdemeanour  to 

—  ObBtructmg  (Jegtroy  ^  body  upon  which  an  inquisition  ousrht  to  be  held  to  pre- 

courseoj justice         ,     '^  i   •  .  i     •        i    n     mi  •    i  °i^  t.  m* 

—  Misdemmn"  ^^^^  ^^^h  inquest  bemg  held.  This  law  appears  to  result  from  many 

oui\         decisions  and  authorities,  all  of  which  are  summed  up  in  the  report 
of  the  Criminal  Law  Commissioners,  between  1841  and  1845.     It 
has  not,  however,  been  expressly  decided  in  what  cases  an  inquest 
should  be  held;  and  the  second  question  for  us  to  decide  is,  whether 
it  is  a  misdemeanour  to  interfere  in  cases  where  an  inquest  ought 
to  be  held  only,  or  is  it  also  a  misdemeanour  to  interfere  in  cases 
where  the  coroner  considers  an  inquest  ought  to  be  held.   In  decid- 
ing this  point  we  are  not  creating  a  new  offence,  but  only  declaring 
what  the  law  is  with  regard  to  a  certain  offence.     The  point  came 
before  me  in  Reg,  v.  Price  {uhi  sup,),  and  I  cannot  better  express 
my  meaning  than  by  reading  the  view  I  took  of  the  matter  then. 
In  that  case  I  said:  ''It  is  a  misdemeanour  to  prevent  the  holding 
of  an  inquest,  which  ought  to  be  held,  by  disposing  of  the  body. 
It  is  essential  to  this  offence  that  the  inquest  which  it  is  proposed 
to  hold  is  one  that  ought  to  be  held.     The  coroner  has  not  an 
absolute  right  to  hold  inquests  in  every  case  in  which  he  chooses 
to  do  so.    It  would  be  intolerable  if  he  had  power  to  intrude 
without  adequate  cause  upon  the  privacy  of  a  family  in  distress, 
and  to  interfere  in  their  arrangements  for  a  funeral.    Nothing 
can  justify  such  an  interference,  except  a  reasonable  suspicion 
that  there  may  have  been  something  peculiar  in  the  death,  and 
that  it  may  have  been  due  to  other  causes  than  common  illness. 
In  such  cases  a  coroner  not  only  may,  but  ought,  to  hold  an 
inquest,  and  to  prevent  him  from  doing  so  by  disposing  of  the 
body  in  any  way— for  an  inquest  must  be  held  on  view  of  the 
body — ^is  a  misdemeanour.^'    I  say  the  same  now,  and  agree  with 
my  brother  Grove.     In  my  opinion,  any  other  view  would  result 
in  an  absurdity.     Were  a  coroner  to  insist  upon  holding  an  in- 
quest without  having  reasonable  grounds  for  holding  it,  I  do  not 
say  that  he  would  not  be  liable  to  an  action.     But  if  a  person 
destroys  a  dead  body  or  removes  it  in  order  to  prevent  an  inquest 
being  held,  he  is  gpiilty  of  an  offence  if  the  inquest  intended  to  be 
held  was  one  which  might  lawfully  have    been    held.      The 
destruction  of  the  body  is  an  obstruction  of  an  officer  of  justice 
in  the  performance  of  his  duty,  which  amounts  to  a  misdemeanour. 
The  simple  facts  here  are  that  the  coroner,  upon  information 
which  he  believed,  and  which  if  true  made  it  his  duty  to  hold  an 
inquest,  appointed  an  inquest.    The  defendants,  knowing  this^ 
destroyed  the  body  in  order  to  prevent  the  holding  of  the  inqaest, 
or,  in  other  words,  the  execution  by  the  coroner  of  his  duty^  and 
were,  in  my  opinion,  rightly  convicted. 
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Watkin  Willumb,  J. — I  agree  with  my  learned  brothers  upon        ^f°* 
the  only  points  which  are  really  reserved  in  this  case^  and,  bat  stsphkxbok. 

for  other  points  having  been  discussed,  which  are,  in  my  opinion,        

collateral  to  the  point  reserved,  I  should  not  add  anything  to        ^^^^' 
what  has  been   said.     The  first   proposition   is  that,   where  a  Coroiier»«>rw. 
coroner  has  information  which  he  believes,  which  information,  i(  diction— Bum'- 
true,  would  justify  an  inquest,  he  is  bound  to  hold  the  inquest ;  ««^  ^^^  ^Jf 
and  I  am  clearly  of  opinion  that  where  he  has  such  information,  courselfjusiice 
and  honafde  believes  it  to  be  true,  he  has  jurisdiction  to  hold  an  ^Miademtan" 
inquest.     The  second  proposition  is  that  to  obstruct  a  coroner  in         ^^^* 
the  performance  of  his  duty,  under  such  circumstances,  is  a  mis- 
demeanour, and  I  have  no  doubt  whatever  that  it  is. 

Mathew,  J. — I  am  of  the  same  opinion.  I  think,  however, 
that  we  are  not  prevented  from  dealing  with  all  the  arguments 
which  have  been  laid  before  us.  Now,  were  the  statutory  duties 
of  the  coroner  interfered  with  ?  It  is  argued  that  because  the 
coroner  has  no  jurisdiction  unless  a  crime  has  been  committed  or 
a  death  has  been  violent,  there  has  been  no  such  interference.  It 
is  clear,  however,  that  the  coroner's  jurisdiction  is  not  so  limited, 
and  that  he  is  bound  to  hold  an  inquest  if  he  honestly  believes  the 
information  given  to  him,  and  has  reasonable  grounds  for  believ- 
ing that  that  information  warrants  his  holding  the  inquest. 
Again,  it  is  argued  that,  even  if  the  coroner  is  bound  to  hold  the 
inquest,  it  is  no  offence  to  obstruct  his  doing  so  where  the 
defendants  were  ignorant  of  the  information  upon  which  he  was 
acting,  which  information  was  in  fact  untrue.  The  effect  of  that, 
however,  would  be  to  allow  others  than  the  coroner  to  decide 
whether  an  inquest  should  be  held  or  not,  and,  in  my  opinion,  it 
would  never  do  to  take  away  the  right  of  the  coroner  to  decide 
that  question,  and  to  free  him  from  the  responsibility  of  his 
decision. 

Haweins^  J.<— At  the  trial  I  had  not  any  serious  doubt  upon 
the  matter,  and  it  was  the  general  importance  of  the  case  and  its 
importance  to  the  defendants  which  induced  me  to  reserve  the 
questions.  In  my  opinion,  where  a  coroner  has  information^ 
which  if  true  makes  it  his  duty  to  hold  an  inquest,  and  he  hona 
fide  believes  in  the  truth  of  that  information,  ne  is  bound  to  hold 
the  inquest.  His  jurisdiction  does  not  depend  on  the  truth  of 
the  information,  but  upon  his  hona  fde  belief  in  its  truth,  and 
cannot  depend  upon  the  actual  result  of  the  inquiry.  It  is  found 
that  the  coroner  believed  information  he  had  to  be  true,  and  it 
was  therefore  his  duty  to  hold  the  inquest.  The  body  was 
destroyed  to  render  it  impossible  to  hold  an  inquest  upon  it,  and 
that  was  in  my  opinion  an  obstruction  of  the  coroner  in  the  exe- 
cution of  his  duty,  and  the  defendants  were  gpiilty  of  a  mis- 
demeanour, and  nghtly  convicted. 

Conviction  affirmed. 

Solicitors  for  the  Crown,  Eiffe  and  Co.,  for  Tasker  Hart, 
Scarborough. 

Solicitors  for  the  defendants.  Watts  and  Kitching,  Scarborough. 
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COURT  OF  APPEAL. 

Jan.  13,  14,  and  16,  1835. 

(Before  Bebtt,  M.R.,  Cotton  and  Lindley,  L.JJ.) 

Yates  (plaintifiF  in  error)  v.  The  Queen,  (a) 

EBBOB  FBOM   THE   QUEEN^S   BENCH   DIVISION. 

Lihel — Oriminal  prosecution — Ortminal  information — Fiat  of 
Director  of  Public  Prosecutions — Newspaper  Libel  and  Registrar 
Hon  Act,  1881  (44  ^-  45  Vict.  c.  60),  s.  3. 

By  the  Newspaper  Libel  and  Registration  Act,  1881  (44  ^^45  Vict. 
c.  60)  s.  3,  ''  no  criminal  prosecution  shall  be  commenced  against 
any  proprietor,  publisher,  editor,  or  any  person  responsible  for 
the  publication  of  a  newspaper,  for  any  libel  published  therein, 
without  tlie  written  fiat  or  allowance  of  the  Director  of  Public 
Prosecutions  in  England,  or  Her  Majesty's  Attorney -Oeneral 
in  Ireland  being  first  had  and  obtained.'^ 

Held,  that  this  section  does  not  apply  to  criminal  informations 
filed  by  leave  of  the  court,  and  therefore  the  plaintiff  in  error 
was  rightly  convicted  on  such  an  information,  for  a  libel 
published  in  a  newspaper  of  which  he  wa^  the  proprietor, 
although  the  fiat  of  the  Director  of  Public  Prosecutions  had  not 
been  obtained. 

A  RULE  nisi  for  a  criminal  information  on  behalf  of  the  Earl 
-^^  of  Lonsdale  against  the  defendant  (now  plaintiff  in  error), 
the  proprietor  of  the  World  newspaper,  for  a  libelloas  article 
published  in  that  paper  aspersing  the  Earl's  character,  was 
moved  for  and  obtained  without ''  the  written  fiat  of  the  Director 
of  Pablic  Prosecutions,''  as  prescribed  by  sect.  3  of  the  News- 
paper Libel  and  Registration  Act,  1881  (44  &  45  Vict.  c.  60), 
having  been  first  obtained;  that  official  having  refused  an 
application  that  was  made  to  him  on  behalf  of  the  Earl  for  a  fiat, 
because  he  was  of  opinion  that  he  ought  not  to  interfere  with  the 
discretion  of  the  court  who  were  about  to  be  applied  to  for  the 
rule;  and  when  the  rule  was  afterwards  argued  and  made 
absolute  the  point  was  not  raised  or  alluded  to. 

Subsequently,  however  a  rule  nisi  to  quash  the  information  for 
invalidity,  in  having  been  irregularly  and  improperly  granted  in 
the   absence   of   the  necessary  previous  fiat,  was  obtained  by 

(a)  Reported  l>y  Hxmxt  Lbqh  md  P.  H.  Hutcbins,  Eaqn.,  Barristen-At-Lftw. 
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C.  Russell,  Q.C.,  on  behalf  of  the  defendants,  and  against  that      Yatm 

THBQDtKir. 


rule  '  ' 


l/lll- 


Sir  H.  James,  Q.C.^  Attorney-General  (with  whom  were  0. 
Hall,  Q.C.  and  Danchwerts),  on  behalf  of  the  prosecutor,  the  Earl  1885- 
of  Lonsdale,  showed  canse,  and  in  support  of  his  arguments,  the  jj^JZ^ 
scope  and  nature  of  which  sufficiently  appear  in  the  several  nalinfin-ma^ 
considered  judgments  of  the  court,  he  cited  and  referred  to  the  tiot^Fiat  of 
following  cases  and  authorities:  Rex  y.  Wilhes,  4  Burr.  2527;  PttW^'^y^ic- 
Wilkes  V.  The  King  (in  error),  Wilmot,  332 ;  Bex  v.  Berchet  and  cutions. 
others,  Show.  101 ;  Fowniain*s  case,  1  Sid.  152;  Rex  v.  Phillips, 
3  Burr.  1564,  4  lb.  2089;  Hey  don's  case,  3  Eep.  7;  Harding  v. 
Preece,  47  L.  T.  Rep.  N.  S.  100,  at  p.  105 ;  51  L.  J.  515,  Q.  B. 
at  p.  523;  9  Q.  B.  Div.  281,  at  p.  297  (per  Watkin  Williams, 
J.) ;  Thatcher  and  Waller^ s  case.  Sir  T.  Jones,  53 ;  Ih\  Foster^ s 
case,  11  Rep.  56  b ;  Smith  v.  Commissioners  of  Sewers,  1  Mod.  44 ; 
Smith's  case,  1  Ventr.  66;  Rex  v.  Morely,2  Burr.  1040;  Ex 
parte  The  Postmaster  General;  Re  Bonham,  40  L.  T.  Rep.  N.S. 
16;  10  Ch.  Div.  195;  48  L.  J.  84,  Bank.;  Hawk.  P.C.  bk.  2, 
cap.  3,  "Court  of  King's  Bench,''  cap.  26,  ''Informations''; 
Bao.  Abr.  "  Information,"  "  King's  Bench  " ;  3  Com.  Dig.  "  The 
King's  Bench";  4  Ih.  ''Information";  4  Blackst.  Comm.  308; 
Tancred  on  Quo  Warranto  and  Informations,  30 ;  Corner's  Crowu 
Office  Practice ;  4  &  5  Will.  &  M.  o.  18 ;  6  &  7  Vict.  c.  96  (Lord 
Campbell's  Libel  Act) ;  22  &  23  Vict.  c.  17  (Vexatious  Indictments 
Act).  [Lord  CoLEsmoB,  C.J.  referred  to  Ditcher  v.  Dendson,  11 
Moo.  P.  C.  324.] 

0.  Russell,  Q.C.  (with  him  were  Poland  and  Owynne  James),  for 
the  defendant  (the  plaintiff  in  error),  supported  the  rule. — The 
scope  and  nature  of  his  arguments  sufficiently  appear  in  the 
judgments  of  the  court.  He  referred  to  many  of  the  cases  and 
authorities  dted  by  the  Attorney-General  in  showing  cause,  and 
in  addition  cited  the  following:  Reg. "7.  Steel,  35  L.  T.  Bep.  N.  S. 
634 ;  46  L.  J.  1,  M.  C. ;  2  Q.  B.  Div.  37 ;  Reg.  v.  Slat&r  (per  Den- 
man  and  Hawkins  JJ.),  reported  in  the  Times  in  1881 ;  Reg.  v. 
Percy,  43  L.J.  45,  M.  C;  Maxwell  on  Interpretation  of  Statutes^ 
2  Chit.  Crim.  Law.  841,  cap.  22.  Pjord  CoLERmas,  C.J.  referred 
to  Reg.  V.  Fletcher,  in  the  Court  of  Appeal,  35  L.  T.  Bep.  N.  S. 
538 ;  2  Q.  B.  Div.  43 ;  46  L.  J.  4,  M.  C.  Hawkins,  J.  referred 
to  Reg.  V.  Brooks  and  another,  2  Den.  C.  C.  B.  217.] 

Cur.  adv.  vult. 

July  3. — ^The  Court  having  taken  time  to  consider,  and  being 
divided  in  opinion,  their  several  written  judgments  were  now 
delivered  seriatim  as  follows  :— 

Mathsw,  J. — This  was  a  rule  to  quash  an  information  for  libel 
filed  by  order  of  the  court  against  the  defendant,  who  is  the 
proprietor  of  the  newspaper  the  World,  on  the  ground  that  the 
written  fiat  or  allowance  of  the  Director  of  Pubno  Prosecutions 
had  not  been  obtained.  The  application  raised  the  question, 
which  turned  out  to  be  one  not  easily  answered^  whether  a  criminal 
information  is  a  prosecntion  within  the  meaning  of  sect.  8  of  the 
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YATE8       Newspaper  Libel  and  Registration  Acfe,  1881.     Tlie  difficulty  of 
-     q'  ascertaioing  the  meaning  of  the  Legislature  upon  the  point  is  one 

* '   of  a  class  with  which  the  courts  are  but  too  familiar,  and  is  due  to 

1885.  the  fact  that  the  language  of  the  enactment  is  neither  wholly 
L'hel^^in'  P^P"^^^  ^^'^  altogether  technical,  and  is  therefore  not  to  be 
nal  infonna-'  interpreted  readily  either  by  a  layman  or  a  lawyer.  The  attempt 
tion^Fiat  of  to  construo  the  Act  will,  it  seems  to  me,  be  best  made  by  a  con- 
pRr^^%^^  sideration  of  the  state  of  the  law  before  the  statute  passed,  and 
eutions.  ^f  ^^^  provisions  by  which  the  existing  law  was  intended  to  be 
amended.  Prior  to  the  Act  of  1881  a  newspaper  proprietor, 
publisher,  editor,  or  other  person  responsible  for  the  publication 
of  a  newspaper,  might  be  proceeded  against  criminally  for  a  libel 
published  in  the  paper — first,  by  information  filed  ex  officio  by  the 
Attorney-General,  or  by  the  Queen's  coroner,  by  order  of  the 
Court  of  Queen's  Bench,  under  4  &  5  Will.  &  M.  o.  18 ;  secondly^ 
by  a  summons  or  warrant  issued  by  a  magistrate ;  and  thirdly, 
by  a  bill  of  indictment  presented  to  a  grand  jury.  With  regard 
to  proceedings  by  way  of  criminal  information  at  the  suit  of 
private  prosecutors^  it  was  only  when  the  libel  was  of  a  nature,  to 
use  the  language  of  Blackstone,  ''so  gross,  notorious,  and 
atrocious  "  as  to  justify,  in  the  judgment  of  the  court,  a  depar- 
ture, in  the  interest  of  the  public,  from  the  ordinary  course  of  the 
criminal  law,  that  an  information  could  be  had  recourse  to.  A 
defendant  was  protected  from  the  vexatious  use  of  this  mode  of 
proceeding  by  the  requirement  that  judicial  sanction  should  be 
obtained  before  the  information  was  filed,  and  also  by  the  pro- 
visions of  the  4  &  5  Will.  &  M.  c.  18,  and  6  &  7  Vict.  c.  96 
(Lord  Campbell's  Libel  Act),  which  entitled  a  successful  defendant 
to  the  costs  of  his  defence.  But  with  respect  to  proceedings 
before  a  magistrate  or  the  grand  jury,  the  position  of  a  defendant 
was  very  different.  In  any  case  where  an  action  would  lie  for  a 
libel  without  proof  of  special  damage,  criminal  proceedings  might 
be  taken  by  a  private  prosecutor,  and  an  application  might  be 
made  to  a  magistrate  to  send  a  defendant  for  trial,  or,  without 
any  notice  to  a  defendant,  a  bill  might  be  presented  to  the  g^nd 
jury.  This  was  a  state  of  the  law  likely  to  lead  to  great  abuses, 
and  to  expose  the  class  of  persons  responsible  for  the  publication 
of  newspapers  to  criminal  proceedings  of  the  most  vexatious  and 
harassing  description,  and  there  was  the  further  grievance  that 
the  costs  of  a  successful  defence  could  not  be  recovered  from  the 
prosecutor.  It  was  with  this  state  of  things  that  the  Newspaper  Libel 
Act,  1881,  was  intended  to  deal,  and  the  Act  contains  several 
provisions  for  the  protection  of  newspaper  proprietors,  the  mean* 
ing  of  which  is  sufficiently  clear.  Sects.  2,  4,  5,  and  6  are 
meant  to  protect  newspaper  proprietors  from  criminal  proceedings 
in  respect  of  libels  not  of  a  serious  nature,  and  these  sections 
clearly  relate  to  ordinary  criminal  proceedingpi  only,  that  is,  to 
proceedings  before  a  magistrate  or  g^rand  jury.    Then  comes  the 

Question  upon  which  oar  jnd^ent  in  this  case  depends — ^has  the 
rd  aeGtion  any  wider  operation  ?    By  sect.  8  it  is  enacted  that 
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''  No  criminal  prosecntion  shall  be  commenced  against  a  news-       Taixs 
paper  proprietor  for  any  libel  pnblished  therein^  without  the   xebQubbw. 

written  fiat  or  allowance  of  the  Director  of  Public  Prosecutions        

in  England^  or  Her  Majesty's  Attorney-General  in  Ireland/'  l®^- 
Does  this  apply  to  the  offences  of  the  character  referred  to  in  the  £^^  CHmi' 
other  sections  of  the  Act ;  or  is  it  applicable  to  libels  of  every  mi  informa- 
description,  whether  grraye  or  trivial,  and  to  proceedings  by  way  of  '^T"  ^^*«'  </ 
criminal  information,  as  well  as  to  proceedings  in  the  ordinary  course  PujSkPr^* 
of  the  criminal  law  f  In  the  first  place,  it  is  manifest  (and  this  was  auions, 
conceded  in  the  course  of  the  argument  by  the  defendant's 
counsel)  that  the  8rd  section  does  not  apply  to  criminal  informa- 
tions filed  by  the  Attorney-General ;  for,  if  it  did,  the  Attorney- 
General  could  not  proceed  in  England  without  the  permission  of 
an  official  who  is  his  subordinate,  and  acts  under  his  superin- 
tendence under  the  Act  (42  &  43  Vict.  c.  22,  s.  2),  nor  in  Ireland 
without  a  fiat  issued  by  himself.  Some  proceedings  other  than 
those  to  be  instituted  by  the  Attorney-General  ex  officio  must^ 
therefore,  have  been  contemplated.  Then  does  sect.  3  apply  to 
the  analogous  proceedings  of  a  criminal  information  filed  by 
order  of  the  court  f  The  object  of  the  Act,  as  disclosed  in  sects.  2, 
4,  5,  and  6,  was  to  prevent  vexatious  prosecutions.  But,  as 
regards  proceedings  by  criminal  information  filed  by  the  Queen's 
coroner,  was  not  that  object  secured  by  4  &  5  Will.  &  M.  c.  18  f 
Was  the  court  likely  to  fail  to  discover  that  an  application  for  a 
criminal  information  had  been  made  vexatiously ;  and  if  the  court 
failed  to  make  the  discovery,  was  the  Public  Prosecutor  likely  to 
be  more  successful  f  Is  it  probable  that  Parliament  intended  to 
alter  the  law  in  respect  of  the  classes  of  libels  usually  dealt  with 
by  criminal  informations  f  It  would  be  difficult  to  suggest  any 
gprounds  on  which  newspaper  proprietors  could  reasonably  ask 
for  the  interference  of  Parliament  on  their  behalf;  when,  for 
instance,  a  libel  was  deliberately  published  of  an  individual  so 
malicious  and  indefensible  that  the  court  would  order  a  criminal 
information.  Again,  was  it  meant  that  such  libellers  should  have 
a  greater  protection  than  ordinary  offenders—- for  this  would  be 
the  result  of  holding  that  the  Act  of  1881,  as  well  as  the  Act  of 
William  and  Mary,  applied  to  offenders  of  the  former  class? 
But  consideration  of  the  probable  intention  of  Parliament  cannot 
avail  against  the  clear  language  of  an  enactment,  and  it  was 
argpied  for  the  defendant  that  sect.  3  was  perfectly  clear.  But  is 
that  so  f  The  section  says  :  '^  No  criminal  prosecution  shall  be 
commenced  without  the  fiat,"  &c.  The  learned  counsel  for  the 
defendant  was  pressed,  during  the  argument,  to  say  at  what  stage 
of  the  proceedings  by  way  of  criminal  information  a  prosecution 
could  be  said  to  have  commenced.  He  admitted,  as  I  under- 
stood him,  that  the  fiat  of  the  Public  Prosecutor  might  not  be 
necessary  before  the  application  to  the  court  for  an  order  to  file 
the  information.  But  he  argued  that  the  proceedings  assumed 
the  character  of  a  prosecntion  within  the  meaning  of  the  section, 
and  that  so  the  prosecuting  '^  commenced  "  when  a  rule  nisi  had 
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Y^TBB       been  obtained  firom  the  conrt  to  file  the  information^  and  the  rale 
The  Qdebn    ^^  heen  served  on  the  defendant.     Bnt  it  seems  clear  to  me  that 

'   the  commencement  of  the  prosecution  is  the  filing  of  the  criminal 

1886.  information.  The  order  of  the  court  under  4  &  5  Will.  &  M. 
LibeP^rimi'  ^^  analogous  to  the  fiat  under  sect.  3  of  the  Act  of  1881.  If  this 
nal  infonna-  be  so^  and  the  order  of  the  court  must  be  followed  by  the  fiat  of 
'' j^~  ^^"^  ^  *^®  Public  Prosecutor,  it  must  have  been  intended  by  the  Legis- 
BMcProsB-  1**^^®  either  that  the  Public  Prosecutor  should  agree,  as  of 
cuiims.  course,  with  the  court  and  allow  the  proceedings  to  be  continued^ 
or  that  he  should  differ  and  prohibit  them.  In  the  one  case  the 
protection  of  his  fiat  would  be  illusory ;  in  the  other  he  would 
necessarily  be  called  on  (upon  what  material  does  not  appear)  to 
exercise  the  functions  of  a  court  of  final  appeal  from  the  order  of 
the  Queen's  Bench.  I  cannot  suppose,  in  the  absence  of  apt  and 
decisive  language  for  the  purpose,  that  any  such  result  was 
intended  by  Parliament.  It  seems  to  me  so  unreasonable  that  I 
am  bound,  if  it  be  possible  without  violence  to  the  language  of  the 
section,  to  find  some  other  meaning  for  its  provisions.  I  think 
the  proceedings  contemplated  by  sect.  3  did  not  include  a 
criminal  information.  What  was  meant  seems  to  me  to  have 
been  a  prosecution  in  the  ordinary  sense  of  the  term,  namely,  a 
criminal  charge  made  before  a  magistrate  or  grand  jury,  and  not 
the  extraordinary  proceedings  by  way  of  criminal  information. 
The  language  of  sect.  6  is  strongly  confirmatory  of  this  view. 
By  that  section  every  libel  or  alleged  libel,  and  every  ofience 
under  this  Act,  shall  be  deemed  to  be  an  ofience  within  the 
meaning  of  the  Act  to  prevent  vexatious  indictments.  It  may 
not  be  easy  to  bring  the  precise  terms  of  this  section  into 
harmony  with  the  rest  of  the  statute,  and  it  is  unnecessary  to 
determine  whether  sect.  3  and  sect.  6  are  each  applicable  to  the 
same  proceedings,  so  that  the  fiat  of  the  Public  Prosecutor  and 
the  order  of  a  judge  would,  in  some  cases,  be  necessary  before  a 
private  prosecution  could  proceed.  But  ofiences  punishable  by 
criminal  information  are  clearly  not  within  the  Vexatious  Indict- 
ments Act,  which  contemplates  only  ordinary  criminal  proceedings; 
and  it  would  seem  to  follow  that  such  offences  were  not  within 
the  meaning  or  operation  of  sect.  8.  For  these  reasons  I  am  of 
opinion  that  the  3rd  section  of  the  Newspaper  Libel  and  Regis- 
tration Act,  1881,  does  not  apply  to  criminal  informations  filed 
by  order  of  the  court,  and  that  this  rule  must  be  discharged. 

Hawkins,  J. — I  am  of  opinion  that  the  3rd  section  of  the 
Newspaper  Libel  and  Registration  Act,  1881  (44  &  45  Vict.  o.  60), 
applies  to  criminal  information  for  libel  at  the  instance  of  private 
prosecutors,  and  that  the  written  fiat  or  allowance  of  the  Director 
of  Public  Prosecutions  is  a  necessary  preliminary  to  the  commence- 
ment of  such  criminal  prosecutions,  which  commencement,  I 
think,  is  when  the  rule  nisi  for  the  criminal  information  is  applied 
for.  See  Clarke  v.  Postan  (6  C.  &  P.  423,  per  Bosanquet,  J.), 
where  the  mere  making  of  a  criminal  charge  before  a  magistrate, 
who  instantly  discharged  it,  was  held  sufficient  foundation  for  an 
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action  for  malioioas  prosecation.    If  it  were  otherwise^  the  most       Tatbb 
scandalous  and  false  affidavits  might  be  nsed  on  the  application  .j.^  qobbit 

for  a  rale  nisi  with  impanity  against  any  civil  action.     It  seems         

to  me  impossible  to  say  that  a  criminal  information  under  which  l^^^- 
(if  found  guilty)  a  person  may  bo  imprisoned  and  fined  as  a  LUfJITcrimU 
criminal  is  not  a  ''criminal  prosecution  ^'  within  the  ordinary  and  naiin/orma- 
popular  sense  of  these  words.  It  is  contended^  however,  by  the  tion—Fiat  of 
prosecutor  in  the  present  case  that,  in  the  section  referred  to,  we  p^^^Pr^ 
ought  to  construe  them  as  excluding  all  criminal  informations,  and  aowtu. 
as  applicable  only  to  other  criminal  proceedings,  namely,  by 
indictment,  or  before  a  court  of  summary  jurisdiction ;  and  it  was 
argued  before  us  that,  having  regard  to  the  existing  state  of  the 
law  at  the  time  of  the  passing  of  the  Act,  the  intention  of  the 
Legislature  that  they  should  be  so  construed  is  apparent  and 
obvious.  As  regards  informations  ex  officio  filed  by  the  Attorney- 
General  by  virtue  of  his  office  on  his  own  responsibUity,  in  exercise 
of  the  prerogative  of  the  Crown,  it  cannot  be  doubted  that  they 
are  excluded  from  the  operation  of  the  section ;  for  the  general 
rule  is  well  established  that  the  rights  of  the  Crown  shall  not  be 
barred  or  restrained  by  any  statute  unless  it  be  specially  named, 
which  is  not  the  case  in  the  section  now  under  consideration. 
Informations  at  the  instance  of  private  persons  stand,  however, 
upon  a  totally  different  footing.  With  regard  to  them,  although 
exhibited  in  the  name  of  the  Queen,  they  are  not  in  any  sense 
State  prosecutions,  any  more  than  are  ordinary  indictments,  which 
also  are  preferred  in  the  name  of  the  Queen.  Formerly  criminal 
informations  for  misdemeanours  were  exhibited  by  the  Clerk  of 
the  Crown  without  check  or  restraint,  at  the  mere,  will  of  any 
individual.  This  privilege  came  to  be  so  abused  by  malicious  and 
contentious  persons  that  the  Legislature  thought  fit  to  put  a 
limit  upon  it,  and  accordingly,  by  statute  4  &  5  Will.  &  M.  c.  18, 
s.  1,  it  was  enacted  that  the  Clerk  of  the  Crown  should  not, 
without  "  express  order "  to  be  given  by  the  Court  of  King's 
Bench  in  opln  court,  exhibit,  recede,  or  Sle  any  snch  information, 
from  thenceforward  a  restriction  was  placed  upon  the  exhibition 
of  criminal  informations  for  trivial  matters,  or  for  purposes  of 
malice  or  extortion ;  but  there  was  still  nothing  to  prevent  the 
presentment  to  a  grand  jury  of  a  bill  of  indictment  for  any  offence 
at  the  mere  will  of  any  person  who  thought  fit  to  present  it.  In 
course  of  time,  however,  it  was  found  that  this  power  too  was 
grievously  abused  for  unworthy  purposes.  Bills  of  indictment 
were  often  presented,  and  easily  procured  to  be  returned  as  true 
bills,  upon  the  most  unsatisfactory  evidence,  subject  to  no  test 
of  cross-examination,  and  were  used  as  instruments  of  oppression 
and  extortion.  To  remedy,  to  some  extent,  this  evil,  the  Vexa- 
tious Indictments  Act  (22  &  23  Vict.  c.  17)  was  passed,  which,  by 
sect.  1,  provides  that  no  bill  of  indictment  for  certain  misde- 
meanours therein  mentioned  (not  including  libels)  shall  be 
presented  to  or  found  by  any  grand  jury,  unless  (1)  the  prosecutor 
has  been  bound  over  to  prosecute  or  give  evidence  against  the 
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Yatbs       person  accused ;  or  (2)  unless  the  aoonsed  has  been  committed  for 
The  QuiBir    *™^  ^^  bound  by  recognisance  to  appear  to  answer  to  an  indict- 
J_    '   ment  to  be  preferred  against  him  for  such  offence ;  or  (3)  unless 
1885.       such  indictment  for  such  offence  be  preferred  by  the  direction  or 
wjlSZT;  '  •-  ^^^  *^®  consent  in  writing  of  a  judge  of  one  of  the  Superior 
naiinforim''  Oourts  or  of  the  Attorney  or  Solicitor-General.    The  2nd  section 
turn--  Fiat  o/of  the  Act  entitles  the  person  who  prefers  a  charge  to  insist  upon 
^Sr^%^    being  bound  over  to  prosecute  in  the  event  of  a  magistrate  refusing 
auioM.       ^  commit  or  hold  the  accused  to  bail ;  so  that  any  malicious 
person  could  in  one  way  or  other  insist  upon  his  right  to  present 
a  bill  of  indictment.     The  state  of  the  law  then,  when  the  News- 
paper Libel  Act^  1881^  was  passed^  stood  thus :  A  criminal  prosecu- 
tion for  the  offence  of  libel  could  only  be  instituted  by  criminal 
information  or  by  indictment^  no  other  form  of  criminal  proceedings 
for  libel  being  known  to  the  law.    No  criminal  information  could 
be  filed  without  the  express  order  of  the  Court  of  Queen's  Bench, 
but  a  bill  of  indictment  might  be  preferred  at  the  mere  will  of 
anyone  who  thought  fit  to  present  it.     It  is  unnecessary  to  enter 
minutely  into  the  history  of  the  Newspaper  Libel  Act,  1881,  or  to 
endeavour  to  point  out  all  the  reasons  which  brought  about  its 
enactment,  but  it  is  beyond  all  question  that  one  great  object  of 
the  Legislature  was  to  afford  to  newspaper  proprietors  more  pro- 
tection than  they  then  enjoyed  against  hostile  proceedings  for 
trivial  libels.     Its  preamble  recites  that  it  is  expedient  to  amend 
the  law  affecting  civil  actions  and  criminal  prosecutions  for  news- 
paper libel.     By  sect.  3  it  is  enacted  that  no  criminal  prosecution 
shall  be  commenced  against  any  proprietor,  &c.,  of  a  newspaper 
for  any  libel  published  therein,  without  the  written  fiat  or  allow- 
ance of  the  Director  of  Public  Prosecutions.     The  5th  section 
for  the  first  time  gives  a  court  of  summary  jurisdiction,  in  the 
course  of  an  investigation  with  a  view  to  an  indictment,  power 
(with  the  assent  of  the  accused)  to  deal  summarily  with  trivial 
libels ;  and  the  6th  section  extends  the  Vexatious  Indictments 
Act  to  the  offence  of  libel.    Now,  the  first  question  I  have  asked 
myself  is  this  :  if  it  was  intended  by  the  Legislature  to  include 
within  the  3rd  section  all  the  forms  of  criminsJ  procedure  known 
to  the  law  for  the  offence  of  libel,  what  more  apt,  simple,  and 
unequivocal  language  could  it  have  used  to  express  that  intention 
than  the  words,  '^  no  criminal  prosecution  shall  be  commenced 
without  the  fiat  of  the  Public  Prosecutor  f  '^     And  if,  on  the  other 
hand,  the  Legislature  had  intended  to  exclude  criminal  informa- 
tions from  the  operation  of  the  section,  what  more  inapt  or  mis- 
leading language  could  it  have  selected  to  express  that  intention  ? 
To  neither  of  these  questions  have  I  been  able  to  suggest  to 
myself  an  answer.    Why  then  am  I,  sitting  here  judicially,  to 
come  to  the  conclusion  that  the  Legislature  has  deliberately  said 
what  it  did  not  mean,  and  left  unsaid,  or  rather  said  the  contrary 
to,  that  which  it  intended  to  express  f    It  has  been  suggested 
that  the  Legislature  must  be  taken  to  have  passed  the  Act  under 
discussion  with  full  cognisance  of  the  statute  of  William  and  Mary, 
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which  gave  effeotaal  protection  against  yezatioas  and  irivolons       Tatbb 
criminal  informations^  and  mnst  be  taken  to  have  intended  sect.  3  j,^^  qubh. 

to  apply  to  indictments  only.     If  it  were  soj  how  strange  it  is        

that^  with  the  knowledge  that  there  were  only  two  forms  of  ^886. 
criminal  procedure  applicable  to  libel,  namely,  information  and  LH^ITcrmi- 
indictment,  the  words  '*  no  indictment  ^'  were  not  substituted  for  nal  if^forma- 
the  comprehensive  and  unambiguous  words, "  no  criminal  prosecu-  '*o» .—  ^^  «/ 
tion/*  It  was  argued,  moreover,  that  by  including  criminal  ^^p^. 
informations  within  the  3rd  section,  we  should  be  construing  the  cuHom, 
Act  in  such  a  manner  as  to  give  the  Public  Prosecutor  a  control- 
ling power  over  Her  Majesty's  Court  of  Queen's  Bench,  and  to 
interfere  with  the  prerogative  and  jurisdiction  of  that  court.  I 
think  that  no  such  consequences  would  result  from  such  a  con- 
struction of  the  section.  The  result  of  our  so  interpreting  the 
Act  would,  indeed,  be  to  vest  in  the  Public  Prosecutor  (who,  in 
addition  to  his  legal  attainments,  ought  to  be  a  man  of  experience, 
knowledge  of  the  world,  common  sense,  and  discretion)  the 
power  and  the  duty  to  say,  having  regard  to  all  the  surrounding 
circumstances  of  each  ps^cular  case  (into  all  which  circum- 
stances he  ought  to  make  inquiry),  whether  it  is  expedient  that  a 
newspaper  proprietor  should,  under  all  those  circumstances,  be 
criminally  prosecuted  at  all,  and  to  grant  or  refuse  his  fiat  accord- 
ingly, even  though  he  may  be  satisfied  that,  in  strictness  of  law, 
a  Ubel  has  been  published.  I  can  imagine  many  cases  in  which 
that  power  might  be  most  usefully  exercised,  cases  in  which 
inestimable  mischief  and  injustice  might  be  done  by  the  first  step 
in  the  prosecution,  whether  by  application  to  the  Queen's  Bench 
for  leave  to  file  a  criminal  information,  or  by  proceedings  before  a 
magistrate  with  a  view  to  an  indictment.  But  though  the  Public 
Prosecutor  has  the  power  to  grant  or  refuse  his  fiat,  he  has  no 
power,  if  he  nants  it,  to  direct  in  what  form  the  prosecution  shall 
be  conducted.  The  Court  of  Queen's  Bench,  on  the  other  hand, 
has  not,  and  never  had,  the  power  to  put  a  veto  upon  a  prosecu- 
tion ;  but  it  had,  and  has,  the  power,  under  the  statute  of  William 
and  Mary,  to  refuse  to  allow  it  to  be  instituted  in  the  form  of  a 
criminal  information ;  and  it  does  constantly  so  refuse  in  cases 
which,  though  justifying  the  application  of  the  criminal  law,  can 
be  equally  well  dealt  with  by  a  grand  jury  upon  a  bill  of  indict- 
ment. The  distinction  between  the  power  of  the  Public 
Prosecutor  and  that  of  the  Queen's  Bench  is  obvious ;  and  I  see 
no  reason  why  these  two  powers  should  not  exist  harmoniously 
together — the  Public  Prosecutor  determining  in  the  first  instance 
whether  a  criminal  prosecution  is  expedient,  and  should  be 
allowed ;  the  Queen's  Bench  determining  whether  to  permit  the 
use  of  a  criminal  information  or  to  leave  the  prosecutor  to  his 
other  remedy  by  indictment.  These  jurisdictions  could  never 
clash,  for  the  jurisdiction  of  the  Public  Prosecutor  must  necessarily 
have  ceased  before  that  of  the  Queen's  Bench  came  into  existence. 
But  the  reason  urged  for  excluding  informations  from  the  opera* 
tion  of  the  section  would  also  apply  to  an  iudictment  preferred  by 
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Yatbs  order  of  a  judge  or  the  Attorney  or  Solicitor-Q-eneral  nnder  the 
Thb  QuEBzr.  ^^^A^iouB  Indictments  Act.  It  might  just  as  well  be  argued  that 
—  '  the  Legislature  never  intended  to  give  the  Public  Prosecutor 
1886.  power^  practically,  to  supersede  the  order  of  a  judge  or  the  fiat  of 
l^ibeiZrcrimi'  the  law  officers  of  the  Crown ;  and  yet  that  some  indictments  are 
nalirtforma'  within  the  Operation  of  the  section  is  clear,  or  it  would  have  no 
tion^Fiat  of  operation  at  all.  It  is  impossible  to  suppose  the  Legislature  to 
^bik^Prase-  ^*^®  intended  that  no  restraint  should  bo  put  upon  a  vindictive, 
cutioiu.  unreasonable  prosecutor  who  insisted  upon  being  bound  over  to 
prosecute,  notwithstanding  the  refusal  of  the  magistrate  to 
commit,  or  of  a  judge  to  allow  an  indictment  to  be  preferred 
before  the  grand  jury.  To  extend  the  exception  to  indictments 
by  order  of  a  judge,  or  the  Attorney  or  Solicitor-General,  as  well 
as  to  criminal  informations,  would  practically  limit  the  3rd  section 
to  proceedings  before  a  magistrate  preliminary  to  an  indictment. 
If  such  was  the  intention  of  the  Legislature,  how  easy  it  would 
have  been  to  express  it  in  so  many  words.  I  cannot  think  the 
Legislature  intended  the  language  used  in  the  3rd  section  to  be 
construed  in  any  other  than  its  popular  sense,  and  so  as  to  com- 
prehend every  criminal  prosecution — that  is,  it  intended  what  it 
said.  Probably,  when  the  Act  of  1881  was  passed,  the  jurisdic- 
tion of  the  Queen^s  Bench  to  refuse  a  criminal  information,  and  of 
a  judge  or  the  Attorney  or  Solicitor-General  to  order  an  indict- 
ment, was  altogether  lost  sight  of,  and  possibly,  had  it  not  been 
so,  the  3rd  section  might  have  been  differently  framed ;  but  this 
is  mere  speculation.  We  are  not  here  to  sfiy  what  the  Legislature 
would  have  done  if  the  suggested  inconveniences  had  been  present 
to  its  mind,  but  what  it  has  done.  Even  if  we  were  satisfied  that 
the  section  is  defective  by  reason  of  an  oversight,  we  have  no 
right  to  remedy  the  defect  by  engrafting  an  exception  upon  clear 
and  explicit  language ;  that  would  be  to  legislate,  which  we  have 
not  the  power  to  do,  and  not  to  construe  the  language  as  we 
find  it.  (See  Warbwrton  v.  Loxelandj  2  Dow.  &  01.  489  ;  Miller 
V.  Salomons,  7  Ex.  475 ;  21  L.  J.  161,  Ex.,  per  Pollock,  C.B. ; 
Lee  V.  Bude,  ^c.  Railway  Company,  24  L.  T.  Rep.  N.  S.  827; 
40  L.  J.  285,  G.  P. ;  L.  Rep.  6  0.  F.  676,  per  Willes,  J. ;  Beg. 
V.  Oleworth,  9  L.  T.  Rep.  N.  S.  682 ;  4  B.  &  S.  927,  per  Black- 
bum,  J.)  It  is  not  our  duty  to  amend  defective  legislation,  but 
simply  to  administer  the  law  as  it  stands.  For  the  reasons  I  have 
stated  I  am  of  opinion  that  this  information  ought  to  be  quashed ; 
but,  as  the  majority  of  the  court  take  a  different  view,  the  rule 
must  of  course  be  discharged.  In  the  course  of  the  discussion  I 
have  entertained  some  doubt,  whether  the  omission  to  obtain  the 
fiat  of  the  Public  Prosecutor  was  a  mere  irregularity  in  procedure, 
capable  of  being  waived  by  omitting  to  take  the  objection  at  the 
proper  time,  namely,  in  showing  cause  against  the  rule  niei  ;  or 
whether  the  objection  goes  to  the  original  jurisdiction  of  the 
court.  Our  refusal  to  quash  the  information  or  motion  will  not 
prevent  the  defendant  from  raising  the  whole  question  in  such  a 
shape  as  he  may  be  advised,  either  by  plea  to  the  jurisdiction,  or 
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by  assidping  error  in  fact^  if  the  judgment  on  the  information       Yatbi 
should  be  given  against  him.     (See  Bex  v.  Marsh,  6  A.  &  E.  236 ;   „     ^ 
Beg.  V.  Heane,  4  B.  &  S.  947 ;  9  L.  T.  Eep.  N.  S.  719.)  imviunN. 

FiELD^  J. — ^This  is  an  application  by  the  defendant^  the  pro-        1885. 
prietor  of  a  newspaper,  to  quash,  for  defect  of  jurisdictioD,  a  /^-^g^Z^,-^,-. 
criminal  information  for  libel  exhibited  against    him  by   the  nai  informal 
Queen's  coroner  by  order  of  this  court.     The  defect  alleged  is  tion—Fiat  of 
the  absence  of  the  fiat  of  the  Director  of  Public  Prosecutions  in  jp^^p^ 
England,  the  necessity  for  which,  as  a  condition   precedent,  is      aahns, 
said  to  arise  under  the  3rd  section  of  the  44  &  45  Vict,  c.  60, 
which  enacts  that  no  "  criminal  prosecution  '^  for  such  libel  shall 
be  commenced  against  any  proprietor  of  a  newspaper  without 
the  written  fiat  or  allowance  of  the  Director  of  Public  Prosecu- 
tions in  England,  or  Her  Majesty's  Attorney-General  in  Ireland, 
being  first  obtained.     The  short  question,  therefore,  is  whether 
an  information  so  filed  at  the  instance  of  a  private  individual  is  a 
'' criminal  prosecution''  within  the  meaning  of   that  section. 
That  those  words  are  sufficiently  large  in  their  widest  sense  to 
include  such  a  proceeding,  no  one,  I  think,  doubts ;  but  it  does 
not  of  necessity  follow  that  the  words  are  so  used  in  that  sense. 
Indeed,  it  is  clear  that  it  does  not,  for  in  their  largest  and  widest 
sense  would  be  included  an  information  filed  ex  officio  by  Her 
Majesty's  Attorney-General,  whether  of  England  or  Ireland,  and 
it  is  certain  that  such  a  proceeding  is  not  a  '^  criminal  prosecu- 
tion "  within  the  meaning  of  the  Srd  section.    What,  then,  is  the 
limitation  to  be  put  on  these  general  words  f    Is  everything  but 
ex  officio  information  included,  or  is  there  to  be  imposed  any 
further  limitation?     The  question   is  not    altogether    easy  to 
answer,  in  consequence  of  the  use  by  the  Legislature  of  the 
general,  and,  what  may  almost  be  called,  popular  language, 
instead  of  precise  words,  the  well-known  import  and  effect  of 
which  when  used  leave  no  room  for  doubt  as  to  their  meaning. 
To  enable  this  question  to  be  answered,  the  first  step  is  to  see 
what,  at  the  time  of  the  passing  of  the  Act,  were  the  several 
modes  by  which  an  individual  coijdd  commence  and  prosecute  any 
criminal  proceedings  in  such  a  case,  and  what  were  the  mischiefs 
attending  such  proceedings  which  the  Legislature  wished  to 
prevent.     The  ordinary  remedy  of  a  private  prosecutor  for  this, 
as  for  any  other  offence  punishable  by  the  criminal  law,  was,  of 
course,  by  bill  of  indictment  presented  to  and  found  by  a  grand 
jury,  and  such  a  bill  it  was  competent  for  any  individual  to  prefer 
without  any  preliminary  inquiry,  order,  fiat,  or  allowance.     The 
finding  of  such  bill  might  therefore  be,  and  often  was,  the  first  step 
in  or  commencement  of  a  prosecution;  for  although  it  was  a 
usual  and  generally  a  fair  and  proper  course  for  a  prosecutor, 
before  preferring  his  bill,  to  summon  the  proposed  defendant 
before  a  magistrate  and  so  institute  an  inquiry  into  the  alleged 
offence,  the  result  of  which  might  be  the  committal,  or  bin£ng 
over,  or  discharge  of  the  defendant,  such  a  step  was  not  a  neces- 
sary preliminary  to   the   sending   up  of  the  bill,  and  it  was 
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Tatsb       constantly  found   that^  although  the  magistrate  dismissed  die 
Th»  QunN    ^PPli^^ation,  a  vindictive  or  vexations  prosecutor  still  preferred 

'   his  bill^  and  that  many  vexationsly  did  so  without  going  before  a 

1885.  magistrate  at  all.  Moreover^  the  very  institution  of  the  pre- 
/ifte^^Tw  '  1^™^^*^  investigation  was  made  use  of  by  irresponsible  prose- 
nal  in  forma-'  ^^^^'^  as  an  instrument  of  vexation  and  revenge^  and  however 
turn— Fiat  of  trivial  the  libel^  and  whatever  the  circumstances  under  which  it 
PMTprM  ^^^  appeared  in  the  newspaper^  whether  its  publication  amounted 
cutionM.  ^  c^  offence  within  the  meaning  of  Lord  Campbells  Act  or  not^ 
the  newspaper  proprietor  was  often  subjected  to  expensive  and 
harassing  proceedings,  the  expense  of  which,  even  when  he  was 
successful,  fell  upon  himself.  By  the  side  of  this  ordinary 
remedy,  with  these  attendant  evils,  and  others  which  are 
remedied  by  the  4th  and  5th  sections  of  the  Act  we  have  to 
construe,  there  stood  the  remedy  by  criminal  information.  This 
exceptional  remedy  had  originally  probably  been  part  of  the 
general  privilege  of  the  Attomey-G-eneral  to  file  information  in 
the  Court  of  Queen's  Bench  at  his  will,  by  virtue  of  his  office,  but 
in  course  of  time  so  much  of  the  privilege  as  consisted  in 
filing  such  an  information  at  the  suit  of  a  private  individual  had 
become  by  usage  vested  in  another  officer  of  the  Crown,  the 
Queen's  coroner,  who  was  also  an  officer  of  this  court.  This 
remedy  had,  however,  also  come  to  be  accompanied,  in  course  of 
time,  by  some,  at  least,  of  the  same  evils  as  attended  an  ordinary 
prosecution  for  libel,  but  the  latter  were,  in  the  case  of  thui 
proceeding,  moved  by  express  legislation  as  far  back  as  4  &  5 
Will.  &  M.  c.  18.  By  the  1st  section  of  that  Act  the  Queen's 
coroner  was  prohibited  from  filing  any  such  information  without 
the  express  order  of  this  court,  and  from  issuing  any  process  of 
this  court  under  it,  without  the  prosecutor  coming  under  recog- 
nisances effectually  to  prosecute  the  information  and  abide  by  the 
order  of  the  court,  to  whom  power  was  given  to  award  costs 
against  him  in  certain  events.  Since  that  statute,  therefore,  no 
prosecutor  can  proceed  by  way  of  criminal  information  without 
obtaining  the  ''  express  order "  of  this  court,  and  which  he  can 
only  obtain  upon  rule  nisi  made  absolute  after  no  cause  shown, 
in  which  proceeding  he  is  obliged  by  the  practice  of  the  court  to 
bring  before  it  the  terms  of  the  libel  of  which  he  complains,  so 
that  its  nature  and  character  may  be  seen :  he  is  further  obliged 
to  deny  upon  oath  that  there  is  any  truth  in  or  foundation  for  the 
libel,  and  if  he  fail  his  recognisances  are  estreated,  unless  he  pay 
such  costs  as  the  court  may  award.  This  mode  of  proceeding 
was,  therefore,  placed  by  the  Legislature  absolutely  under  the 
control  of  this  court,  which,  in  its  discretion,  granted  or  refused 
this  order,  and  only  granted  it  with  just  care  or  deliberation,  and 
never  in  aid  of  any  unworthy  or  vindictive  prosecutor,  or  trivial 
or  vexatious  prosecution.  A  more  complete  protection  to  the 
subject  against  groundless,  harassing,  and  vexatious  proceedings 
it  is  hardly  possible  to  conceive.  Now,  whatever  uncertainty 
may  exist  as  to  the  precise  limit  to  be  put  upon  the  language  of 
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sect.  3  of  the  Newspaper  Libel  and  Begistration  Act,  1881,  it  is       Yitm 
quite  clear  that  the  necessity  for  the  fiat  does  extend  to  summary  ,p^^  Qumr 

proceedings  for  newspaper  libel  before  magistrates;   and  as  to       

them  there  is  no  uncertainty  as  to  the  period  at  which  the  prose-  1886. 
cution  in  such  a  case  commences ;  the  result  is,  that  no  iniorma-  /^-ftg/Z"^^!- 
tion  or  complaint  for  such  a  libel  can  be  made  without  the  fiat  of  no/  informa- 
the  Director  in  England,  or  the  Attomey-Gteneral  in  Ireland,  tionr-Fiat  of 
who  will  of  course  take  care  not  to  authorise  any  other  than  p^^p^^ 
legitimate  proceedings.  The  words  "  criminal  prosecution ''  have  euHons. 
therefore  at  least  one  important  application.  But  besides  dealing 
with  this  proceeding  by  sect.  3,  it  is  also  clear  that  the  preferring 
of  a  bill  of  indictment  is  dealt  with  by  the  Act,  but  not,  as  it 
seems  to  me,  because  it  is  directly  included  in  the  words 
''criminal  prosecution ''  in  sect.  3,  but  by  the  extension  in 
sect.  6  to  the  oflfence  of  newspaper  libel  of  the  provisions  of  the 
Vexatious  Indictments  Act  (22  &  23  Vict.  c.  17).  By  that  Act, 
as  it  is  well  known,  certain  specified  offences  (prosecutions  by 
private  persons  for  which  had  become  in  practice  vexatious  and 
harassing)  were  placed  under  certain  restrictions,  for  (although 
dealing  very  guardedly  with  the  common  law  right  of  the  subject 
to  prefer  a  bill  before  a  grand  jury)  it  imposes  alternate  conditions, 
one  of  which  is  a  necessary  preliminary  to  its  exercise.  These 
conditions  are — ^first,  an  information  before  a  m^strate,  who  may 
either  commit  or  bind  over,  or  discharge  the  defendant;  or, 
secondly,  the  direction  of  or  the  consent  in  writing  of  a  judge  or 
the  Attorney  or  Solicitor-General.  In  the  first  alternative,  if  the 
magistrate  commits  or  holds  to  bail,  the  case  of  course  goes  to 
trial  in  the  ordinary  way,  and  the  prosecutor  enters  into  the 
ordinary  recognisances  to  prosecute  and  abide  by  the  order  of 
the  court ;  but  the  committal  or  holding  to  bail  is  not  an  essential 
preliminary  to  an  indictment,  for  a  bill  may  also  be  preferred  even 
if  the  magistrate  discharges  the  defendant,  the  only  condition  in 
that  event  being,  by  sect  2,  the  recognisance  of  the  prosecutor. 
If,  therefore,  the  prosecutor  do  not  obtain  the  direction  or  consent 
of  a  judge  or  law  officer,  no  indictment  can  be  preferred  without 
the  prosecutor  rendering  himself  liable  for  costs,  nor  without  the 
fiat  of  the  Director  being  obtained  for  the  preliminary  proceedings ; 
so  that  by  this  construction  a  complete  protection  seems  to  be 
effected  against  vexatious  or  trifling  prosecutions.  But  the 
Vexatious  Indictments  Act  provides  another  mode  in  which  a  bill 
may  still  be  preferred  without  any  preliminary  magisterial  pro- 
ceedings, and  that  is  the  direction  or  consent  in  writingof  a  judge 
or  law  officer ;  and  it  seems  to  me  that,  in  reference  to  this  latter 
mode  of  proceeding,  it  could  not  have  been  intended  that  the  fiat 
of  the  Director  was  also  necessary.  I  am  unable  to  see  any 
reason  why  that  additional  safeguard  should  be  required,  or  that 
expense  and  trouble  should  be  imposed  upon  a  prosecutor.  Is  it 
to  be  supposed  that  if  a  judge  or  law  officer,  with  all  the  circum- 
stances before  him,  in  the  exercise  of  his  discretion  ''  directed ''  a 
prosecution,  the  order  was  to  be  of  no  avail  without  the  dlowance 
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Yaws       of  the  Director  of  Public  Prosecutions ;  or  if  the  prosecutor, 
Tbb  Quebn    ^^^c^^B^Qff  ^  necessary  facts  to  the  judge^  obtained  his  consent  in 

'   writing,  that  must  be  subject  to  a  previous  preliminary  investiga- 

1885.  tion  or  subsequent  allowance  or  fiatf  I  cannot  think  so;  of 
Libel^^'cnmi'  ^°™®*  ^^  ^^^  words  of  the  Act  plainly  said  it,  such  would  be  the 
nal  tn/ormo'  result ;  but,  to  my  mind,  the  words  actually  used  in  sect.  3  are 
iUm^Fiat  of  satisfied  by  the  application  of  them  to  summary  proceedings,  and 
JM^^ProL-  ^^  ^^*  extend  to  an  indictment  commenced  merely  by  itself.  The 
cutions.  question  now  remains  (not  free  from  doubt,  as  evidenced  by  the 
views  expressed  by  some  of  my  learned  brethren  on  the  argument, 
but  which,  after  careful  consideration,  I  am  compelled  to  answer 
in  the  negative)  whether  a  criminal  information  at  the  suit  of  a 
prosecutor  is  included  in  the  provisions  of  sect.  3  ?  Now,  as  I 
have  before  said,  it  is  admitted  that  an  information  ex  officio  by 
the  Attomey-Greneral  is  not  a  criminal  prosecution  within  it. 
That  it  is  not  so  is  evidenced  by  the  fact  that  the  Attorney- 
General  for  Ireland  is  constituted  the  alternative  jurisdiction  for 
that  country.  But  that  is  not  the  reason  for  the  exclusion^  the 
real  ground  being  (as  tacitly  admitted  by  Mr.  Russell)  that  it 
could  not  have  been  intended  by  the  Legislature  that  the  discre- 
tion of  a  high  public  officer  like  the  Attorney-General  should  be 
submitted  to  the  discretion  of  the  Director  of  Public  Prosecutions, 
although  also  a  high  public  officer,  for  the  exercise  of  the  very 
same  functions.  But  that  ground  of  exclusion  seems  to  me  to 
apply  with  at  least  equal  if  not  greater  force  to  the  supposition 
that  the  discretion  of  this  court,  the  highest  criminal  court  in  the 
realm,  is  subordinated  to  that  of  another  tribunal  j  and  before  I 
could  arrive  at  the  result  I  should  require  a  much  clearer  indica- 
tion of  the  will  of  the  Legislature  than  I  find  in  sect.  3.  Li  the 
first  place,  if  the  words  are  to  be  apphed  to  a  criminal  information, 
the  period  when  a  prosecution  is  '^  commenced'' is  somewhat 
uncertain.  Is  such  a  prosecution  commenced  when  the  order  rUai 
is  obtained,  or  when  tne  information  is  ffied  f  If  the  filing  of  the 
information  is  the  commencement,  then  the  order  of  this  court 
that  it  shall  be  filed  is  in  effect  rescinded  by  the  refusal  of  the 
Director  to  give  his  sanction,  and  Mr.  Bussell  fairly  admitted  that 
this  consequence  would  be  so  unreasonable  that  he  could  not 
contend  for  it.  But  he  said  that  such  was  not  the  case,  and  that 
the  prosecution  commenced  at  some  earlier  period,  and,  so  far  as 
I  was  able  to  collect,  he  fixed  that  earlier  period  at  the  application 
for  and  making  of  the  order  nisi.  But  if  that  be  so,  the  conse- 
quences appear  to  me  to  be  as  unreasonable  as  in  the  other  view. 
Is  the  subject,  in  a  case  in  which  in  the  discretion  of  this  court,  if 
brought  before  it,  he  would  be  entitled  to  have  what  he  asks  for, 
to  be  prevented  from  making  any  application  for  itf  Is  the 
Director  of  Public  Prosecutions  to  be  asked  to  give  leave  to  apply 
for  the  leave  of  this  court  f  Is  he  to  exercise  a  discretion  pre* 
liminary  to  the  exercise  of  a  second  discretion  by  another  and 
higher  tribunal  acting  with  all  parties  before  it  and  with  the  same 
identical  functions  f  and,  if  so,  with  what  object  7    The  action  of 
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this  conrt^  in  granting  or  refusing  an  order  to  file  a  criminal  infor-       Yaths 
mation^  guards  against  all  the  mischiefs  attending  either  upon   ^^  oxmii 

summary  proceedings  or  indictment;   and  the  0^7  one  which        

Mr.  BnsseU  was  able^  when  pressed^  to  point  ont  as  the  object  of       1885. 
the  Legislature^  if  the  fiat  is  necessary  in  criminal  information^  LiM^rim^ 
was  the  ex  'parte  application  for  the  rule.     But  that  application  is  nal  in/orma-' 
either  successful  or  not ;  if  successful^  it  is  one  which  ought  not  to  Hon-— Fiat  0/ 
have  been  prevented ;  if  unsuccessful^  the  defendant  is  in  no  way  p^^^p^J^ 
vexed  or  harassed  by  any  order.    Again^  I  say  that  all  these      cutiaru, 
consequences  seem  to  me  to  be  so  unreasonable  that^  unless  the 
Legislature  has  plainly  said  they  are  to  come  into  existence^  I 
cannot  think  that  it  contemplated  them ;  and^  in  my  judgrment^ 
the  words  used  in  the  8rd  section  are  not  sufficiently  indicative  of 
any  such  intention.     The  terms  used  in  that  section  are  general ; 
admittedly  they  must  receive  some  limitation^  and  I  think  that  the 
necessary  limitation  to  be  imposed  excludes  criminal  informations 
and  indictments  where   preferred  by  the  direction  or  with  the 
consent  in  writing  of  a  judge  or  law  officer.     I  thinks  therefore^ 
that  the  rule  must  be  discharged. 

DknicaNj  J. — The  question  in  this  case  turns  upon  the  true 
meaning  of  sect.  3  of  44  &  45  Vict.  c.  60.  The  words  of  that 
section  are  as  follows :  "  No  criminal  prosecution  shall  be  com- 
menced against  the  proprietor  of  any  newspaper  for  any  libel 
published  therein  without  the  written  fiat  or  allowance  of  the 
Director  of  Public  Prosecutions  in  Eneland^  or  Her  Majesty^s 
Attorney-General  in  Ireland^  being  first  had  and  obtained.''  The 
facts  of  the  present  case  are^  that  a  rule  has  been  made  absolute 
by  which  it  is  ordered  that  a  criminal  information  be  filed  against 
the  defendant  Yates^  who  is  the  proprietor  of  a  newspaper^  for  an 
alleged  libel  appearing  in  his  paper;  that  a  criminal  information 
has  been  accordingly  filed  by  the  master  of  the  Crown  Office ; 
and  that  no  written  fiat  or  allowance  of  the  Director  of  Public 
Prosecutions  has  been  obtained.  At  first  sight  this  state  of  facts 
would  seem  to  bring  the  case  within  the  section  referred  to^  and 
to  show  that  the  information^  having  been  issued  in  violation  of 
the  enactment^  ought  to  be  quashed^  for  there  can  be  no  doubt 
that^  according  to  ordinary  understanding  among  lawyers,  and 
to  the  words  of  the  most  approved  text-books,  a  criminal  infor- 
mation filed  by  the  master  of  the  Crown  Office  is  a  well-known 
kind  of  criminal  prosecution,  so  that  the  words  of  the  statute, 
construed  accordinfif  to  a  well-known  use  of  them  among  lawyers, 
will  include  the  case.  There  might  be  some  doubt  as  to  the 
particular  stage  of  the  proceedings  at  which  the  prosecution  was 
"  commenced ;  "  but  this  would  be  immaterial  to  the  decision  of 
the  present  case,  for  there  could  be  no  doubt,  if  the  section 
includes  a  criminal  information  under  the  words  ''  criminal  prose- 
cution,'' that  the  prosecution  would  have  been  ^^  commenced  "  at 
the  latest  when  the  information  was  actually  filed.  But,  not- 
withstanding  the  apparent  ease  and  simplicity  of  the  above 
solution  of  the  case,  I  have,  upon  consideration  of  the  whole 
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Yi»Ks  statnte,  44  &  45  Vict.  c.  60^  and  the  Acts  therein  referred  to^  and 

Tbe  Qrara  ^^^°?  regard  to  the  state  of  the  law  relating  to  criminal  infor- 

'  mations  existing  at  the  time  when  that  statute  was  passed^  come 

1885.  to  the  conclusion  that  sect.  8  does  not  apply  to  criminal  informa- 

£»&0/Z~ChW-  *^^°®  **  ^  f  *^^  *^*  ^^^  words  "  criminal  prosecution  for  any 
nal  informa-  l^^cl "  must  be  coustmed  as  confined  to  proceedings  by  indict- 
tton—Fiat  of  ment  or  before  a  magistrate  with  a  view  to  obtaining  either  the 
M^^Pr^  power  of  indicting  or  a  summary  conviction  as  provided  by  the 
dift'oiu.  Act.  My  reasons  for  thinking  that  this  is  the  true  meaning  of 
the  3rd  section  are  as  follows :  In  1881^  when  the  44  &  45  Vict, 
c.  60  was  passed^  there  was  in  existence^  and  still  is^  unrepealed^ 
the  statute  4  &  5  Will.  &  M.  c.  18.  That  is  an  Act  with  which 
all  lawyers  are  familiar^  and  which  it  is  impossible  to  suppose  to 
have  escaped  the  attention  of  the  Legislature.  Its  object  was  to 
prevent  the  abuses  which  had  arisen  owing  to  the  too  ereat  ease 
vnth  which  the  master  of  the  Crown  Office  had  exhibited  criminal 
informations  on  the  relation  of  private  prosecutors.  The  main 
provision  of  that  Act^  the  whole  of  which  is  still  in  force^  and 
which  has  been  constantly  acted  upon  ever  since,  is  that  the 
master  of  the  Crown  Office  ''  shall  not,  without  express  order  to 
be  given  by  the  Court  of  King's  Bench  in  open  court,  exhibit 
or  9\q  any  information  for  misdemeanour.^'  Upon  this  provision 
a  not  inconsiderable  and  a  very  well-known  portion  of  the  juris- 
diction,  practice,  and  business  of  the  King's  Bench  has  for 
nearly  two  centuries  been  founded,  and  in  no  class  of  misde- 
meanour has  it  been  more  called  upon  to  act  than  in  cases  of 
libel,  and  in  no  cases  of  Ubel  more  frequently  than  in  appUcations 
against  proprietors,  &c.,  of  newspapers.  Nothing  can  be  more 
improbable  than  that  the  Legislature,  with  such  a  jurisdiction,  and 
the  statutable  requirements  in  connection  with  it  still  in  constant 
operation,  should  have  intended  to  enact  that,  either  before  or 
alter  applying  to  the  court  for  the  ^'express  order"  mentioned 
in  that  well-known  statute,  a  party  complaining  of  a  libel  in  a 
newspaper  should  be  required  to  obtain  the  fiat  or  allowance  of 
any  individual.  But  it  is  not  sufficient  merely  to  show  that  it 
is  improbable.  The  true  question  is,  has  the  Legislature  so 
enacted  ?  I  am  of  opinion  that  it  has  not.  I  think  that  the 
words  of  sect.  3  do  not,  when  read  with  the  rest  of  the  Act,  show 
an  intention  to  include,  or  necessarily  or  in  fact  include,  criminal 
informations.  They  are,  no  doubt,  large  enough  to  include  them; 
but  in  the  construction  of  statutes,  though  where  clear  and 
unambiguous  words  are  used — where  the  language  is  precise  and 
capable  of  but  one  construction — ^it  is  not  the  province  of  the 
court  to  scan  the  wisdom  or  policy  of  the  enactment,  but  to  give 
efiSdct  to  the  plain  meaning  of  words—- yet  where  general  words 
are  used,  capable  of  including  or  excluding  a  particular  case, 
it  is,  I  apprehend,  clearly  the  duty  of  the  court  to  call  to  its  aid 
the  other  provisions  of  the  statute  itself,  and  of  other  statutes 
referred  to  in  it,  and,  assisted  by  these,  and  having  regard 
to  the  state  of  the  law  existing  at  the  time  of  the  enactment,  to 
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form  its  judgment  as  to  the  real  intention  of  the  Legislature,  and       Yaxm 
the  true  meaning  of  the  language  used  in  the  passages  in  which  it  ^^  QnasK 

is  used.     Sometimes  what  Liord  Gottenham  called  ^'  flexible  ex-        

pressions ''  are  used  (see  8alkeld  y.  Johnson,  1  Mao.  &  G.  264 ;  1885. 
18  L.  J.  497,  Oh.) ;  and  in  such  cases,  when  the  question  arises  j^ff^ZTonm- 
whether  a  particnlar  case  falls  within  the  enactment  or  not,  such  no/  in/oma» 
assistance  is  of  the  utmost  importance.  Akin  to  this  observation  tUm^Fiai  of 
is  the  maxim  that  all  words,  if  they  be  general  and  not  express  ^^p^^^^ 
and  precise,  are  to  be  restricted  to  the  fitness  of  the  matter :  (Bac.  cvftofM. 
Max.  10.)  It  is  also  a  true  canon  of  construction  of  statutes  that 
the  Legislature  does  not  intend  any  alteration  in  the  law  beyond 
what  it  declares,  either  in  express  terms  or  by  necessary  impli- 
cation. There  is  moreover,  a  presumption  against  any  such 
intention,  not  only  to  oust,  but  to  restrict  the  jurisdiction  of  the 
Superior  Court,  except  where  such  intention  is  clearly  shown. 
Now,  admitting  fully  that  a  criminal  information  in  ordinary 
parlance,  and  even  in  ordinary  legal  parlance,  is  a  kind  of  criminal 
prosecution,  I  am  of  opinion  that,  applying  the  principles  above 
referred  to,  it  is  not  a  '^  criminal  prosecution ''  within  the  meaning 
of  those  words  as  used  in  sect.  3  of  44  &  45  Vict.  c.  60.  The 
Act  begins  by  reciting  that  it  is  expedient  to  amend  the  law 
affecting  civil  actions  and  criminal  prosecutions  for  ''  newspaper 
libels.''  It  is  said  that  a  criminal  information  is  a  kind  of 
criminal  prosecution,  and  therefore  it  is  included  in  the  preamble 
of  the  Act,  and  that,  if  the  Act  had  not  intended  to  include  it,  it 
would  have  used  the  word  ^'  indictments ''  only.  This  would  be 
a  strong  argument  if  the  Act  referred  to  no  other  proceedings 
except  indictments^  and  (possibly)  criminal  informations ;  but  it 
does  refer  expressly  in  the  following  clauses  4  and  5  to  proceed- 
ings before  magistrates,  which  are  in  their  nature  the  commence- 
ment of  criminal  prosecutions,  and  which  in  one  case  may  end  in 
an  actual  conviction  for  libel  (sect.  5).  It  seems  to  me  that  there 
is  more  reason  for  saying  that  those  are  what  the  preamble  refers 
to,  than  that  the  general  words  ^'  criminal  prosecutions ''  include 
that  peculiar  kind  of  criminal  prosecution  (fenced  about  as  it 
already  is  by  4  &  5  Will.  &  M.  c.  18)  known  to  everybody  as  a 
proceeding  by  way  of  criminal  information.  There  is,  indeed, 
one  provision  in  the  Act  which  I  think  would  apply  to  criminal 
informations — ^namely,  that  in  sect.  15,  which  provides  that  copies 
of  registers  shall  be  conclusive  or  prima  fade  evidence,  as  the 
case  may  be, ''  in  all  proceedings  civil  or  criminal.''  This  alone 
would  satisfy  the  words  of  the  preamble.  But  it  is  never  safe  to 
rely  too  much  upon  the  words  of  the  preamble,  either  as  extend- 
ing or  limiting  the  enacting  parts  of  the  statute.  Now,  turning 
to  the  words  of  sect.  3,  ''  no  criminal  prosecution  shall  be  com- 
menced," can  it  be  supposed  that  these  prohibitory  words  are 
intended  to  prohibit  a  person  from  doing  (or,  to  speak  more 
correctly,  from  having  done  for  him  by  the  master  of  the  Crown 
Office)  that  which  he  has  power  to  do,  or  have  done,  until  he  has 
obtained  a  rule  absolute  for  an  ''  express  order  "  of  the  Court  of 
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YkTEB       King's  Bench  that  the  master  of  the  Crown  Office  shall  file  the 
Thb  Qubbv.   i^fo^^&^on  subject  to  well-known  and  elaborate  provisions  by 

'  *   statute  as  to  recognisances  and  other  matters  ?    Or^  if  the  mere 

1885.  motion  for  the  rule^  or  any  intermediate  stage  of  the  proceedings^ 
lAur^rimu  ^^^^^^  *^®  filij^g*  1>©  looked  upon  as  the  ^'  commencement '^  of  the 
nal  in/orma-  prosecution^  Can  it  be  supposed  that  the  Legislature  intended  that 
tion^Fiat  of  the  Director  of  Public  Prosecutions  should  have  the  power  of 
lh^iic%roM-  ^®^"iK  ^^  application  to  a  court  invested  by  a  well-known 
cutUmM.  statute  with  full  power  and  discretion  to  decide  whether  an  infor- 
mation shall  or  shall  not  be  filed  by  its  own  officer  ?  Either  of 
these  suppositions  seems  to  be  wholly  inadmissible.  But>  pur- 
suing further  the  words  of  sect.  3^  no  criminal  prosecution  is  to 
be  commenced  in  the  cases  mentioned  ''  without  the  written  fiat 
or  allowance  of  the  Director/'  &c.  This  seems  to  me  to  be  very 
inaccurate  language  as  applied  to  the  case  of  a  criminal  infor- 
mation^ and  equally  so  whether  the  commencement  of  the 
prosecution  be  the  fUing  of  the  information  or  any  anterior  pro- 
ceeding. In  the  former  case  the  statute  gives  the  Director  no 
power  to  ^^  fiat  '*  or  '^  allow.''  He  cannot  say,  "  Let  it  be  done/' 
or  efiectively  allow  it,  independently  of  the  court.  For,  whatever 
he  may  write,  the  Court  of  Queen's  Bench  is  not  bound  to  order 
an  information  to  be  filed.  On  the  other  hand,  if  the  motion,  or 
any  subsequent  steps  short  of  the  filing,  is  the  commencement  of 
the  prosecution,  the  words  '*  fiat "  or  ^'allowance  "  are  equally 
out  of  place.  Passing  on  to  the  succeeding  sections  of  the  Act, 
sects.  4  and  5  contain  provisions  relating  to  proceedings  in  courts 
of  summary  jurisdiction  where  criminal  charges  are  made  against 
proprietors  of  newspapers  for  libel ;  and  they  both  contemplate  a 
proceeding  which  may  end  in  an  indictment  or  summary  con- 
viction, as  the  case  may  be,  and  are  wholly  inapplicable  to  a  pro- 
ceeding by  criminal  information.  Sect.  5  contains  a  provision 
enabling  the  court  of  summary  jurisdiction  in  certain  cases,  with 
consent  of  the  parties  charged  with  libel,  to  deal  summarily  with 
the  case,  and  applies  the  provisions  of  sect.  27  of  42  &  43  Vict. 
0.  49,  relative  to  indictable  offences  dealt  with  summarily.  This 
provision  is  not  applicable  to  the  case  of  a  criminal  information. 
Then  by  sect.  6  it  is  enacted, ''  That  every  libel  or  alleged  libel, 
and  every  offence  under  this  Act,  shall  be  deemed  to  be  an  offence 
within  and  subject  to  the  provisions  of  22  &  23  Vict.  c.  17, 
intituled  'An  Act  to  prevent  vexatious  indictments  for  certain 
midemeanours,' "  which  provisions  are  again  wholly  inappUcable 
to  criminal  informations.  The  words  of  sect.  6  are  difficult  to 
construe  j  but  I  can  put  no  construction  upon  them  which  is  at 
all  consistent  with  any  view  except  that  the  libels  dealt  with  by 
the  A<ct  are  only  libels  to  which  the  Vexatious  Indictments  Acts 
are  applicable ;  that  is  to  say,  libels  for  which  proceedings  are 
taken  in  such  manner  that  the  Vexatious  Indictments  Act  can 
apply;  that  is,  libels  which  are  prosecuted  by  indictment  or 
summary  conviction ;  not  libels  for  which  proceedings  are  to  be 
by  application  to  the  Queen's  Bench  for,  or  by  the  actual  filing  of. 
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a  criminal  information.     I  have  now  dealt  with  all  the  provisions       Tatu 
of  44  &  45  Vict.  c.  60  which  have  any  bearing  npon  the  question   rj.^^  qotex, 

raised  before  ns^  and  I  cannot  resist  the  conclusion  that  sect.  3  of        

the  Act  was  never  intended  to  apply  to  criminal  informations ;        18^5. 
that  the  words  "  criminal  prosecution  "  do  not  mean  to   include  jji^Zrcrimi' 
"  criminal  information  '^  or  proceedings  to  obtain  criminal  infer-   nai  informa" 
mation^  but  that  they  are  confined  to  the  kinds  of  prosecutions  '*2Jr/'"*^  ^/ 
contemplated  by  sects.  4>  5^  and  6  of  the  Act  and  the  Acts  therein  ^1^%,^^ 
referred  to,  viz.^  indictments  and  proceedings  before  magistrates,      eutions, 
with  the  view  of  indicting  or  obtaining  a  summary  conviction  in 
the  case  provided  for  by  sect.  5  of  the  Act.    For  these  reasons  I 
am  of  opinion  that  the  rule  in  this  case  oueht  to  be  discharged. 

Lord  CoLERiDOE^  C.J. — In  this  case  a  criminal  information  has 
been  filed  against  Mr.  Yates  for  libel^  and  the  question  for  our 
consideration  is  whether^  previously  to  that  application  being  madcj 
the  leave  or  sanction  or  the  Director  of  Public  Prosecutions 
should  have  been  obtained.  I  observe  that  the  Act  under  which 
the  question  arises  is  one  passed  in  favour  of  newspaper  proprietors. 
It  enlarges  the  well-established  rule  which  protects  bond  fide 
reports  of  matters  of  public  interest^  and  is  intended  to  make  pro- 
secutions more  efficient.  The  earlier  Act  (Lord  Campbell's  Act) 
very  much  enlarged  the  ordinary  protection  a  person  accused  of 
libel  has,  and  this  Act  was  enacted  to  enlarge  that  protection  still 
further  in  the  case  of  newspapers.  At  the  time  of  the  passing  of  the 
Act  one  of  the  most  ordinary  modes  of  proceeding  against  news- 
papers for  libel  was  by  means  of  a  criminal  information.  In  the 
books  the  commonest  cases  of  criminal  information  will  be  found 
to  be  against  newspapers^  and  to  suppose  that  the  Act  enlarging 
the  protection  previously  afforded  to  newspapers  was  not  in- 
tended to  include  one  of  the  commonest  modes  of  prosecution 
imposes^  in  my  opinion^  the  onus  on  those  who  say  it  does  not  of 
showing  that  they  are  right.  If  the  words  are  clear^  and  if  the 
matter  with  which  they  deal  is  such  as  may  reasonably  be  seen  to 
have  been  under  the  notice  of  the  Legislature  at  the  time^  we 
have  no  business  to  look  about  for  a  way  of  evading  their  plain 
effect.  It  is  otherwise  only  when  the  ordinaiy  sense  of  the 
words  used  would  lead  to  a  grave  absurdity.  Take  the  case  of 
the  Attorney-General  in  England  or  Ireland  under  sect.  3  of  this 
Act.  He^  as  representing  the  Crown,  files  ex  officio  an  informa- 
tion. It  is  clear  that  that  cannot  be  intended  to  be  included  in 
the  words  '^  criminal  prosecution  /'  it  is  clear,  because  in  Ireland 
the  Attorney-General  is  the  same  person  as  he  whose  fiat  is 
required,  ana  in  England  the  Director  of  Public  Prosecutions  is 
the  subordinate  of  the  Attorney-General.  I  agree,  therefore, 
that  the  conclusion  applying  sect.  3  to  6a;  officio  informations 
would  be  absurd,  and  so  I  have  no  difficulty  in  deciding  that 
such  a  prosecution  is  not  within  sect.  3,  because  it  cannot  have 
been  intended  to  be  within  it.  If  reasons  of  the  same  coffency 
could  be  adduced  as  to  other  criminal  informations,  I  should 
agree  with  the  majority  of  the  court ;  but  I  confess  that  I  have  a 
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great  objection  to  constrae  plain  words  to  exclade  what  they  do 
Th»  Qubbr    ^^  ^  include  what  they  do  not  say.     It  is  the  duty  of  the  court 

'   to  construe  the  words  as  they  are^  without  adding  to  or  taking 

1885.  from  them.  When  I  was  young  an  Act  was  passed  to  take  away 
lAbel^^^imi'  *^®  ©q^itable  jurisdiction  of  the  Court  of  Exchequer^  and  yet 
no/  informal  there  were  found  plenty  of  arguments  to  show  that  it  had  never- 
tion-—Fiat  of  thelcss  not  done  so  in  revenue  cases^  and  the  court  itself  so  decided. 
Pubr%i^  Afterwards  an  Act  was  passed  to  enlarge  the  jurisdiction  of  the 
cutioM.  Mayor's  Court;  yet  the  greatest  jurist  of  my  time  persuaded 
himself  and  the  Court  of  ^Common  Pleas  that  the  Act  had  no 
such  eflfect.  Later  the  Court  of  Appeal  overruled  this  decision^ 
and  declared  that  the  Act  meant  what  it  said.  Another  Act  of 
Parliament  said  that  the  costs  should  follow  the  events  neverthe- 
less it  was  ingeniously  argued  and  decided  that  it  was  meant 
that  they  should  not^  and  that  was  so  held  till  finally  corrected 
in  the  House  of  Lords.  These  are  instances  of  the  tendency 
there  is  to  disregard  plain  language  in  Acts  of  Parliament^  and 
to  substitute  some  wholly  inconsistent  opinion  for  it^  and  against 
this  tendency  courts  ought  to  be  on  their  guard.  For  my  part^  I 
always  give  way  with  the  greatest  possible  reluctance  when  I  am 
obliged  to  say  that  the  Legislature  has  not  enacted  what  it  seems 
to  have  done^  and  I  do  not  think  that  this  is  a  case  where  I  am 
at  all  so  obliged.  The  Act  here  says :  ^'  No  criminal  prosecution 
shaU  be  commenced  .  .  .  without  the  written  fiat/'  &c.  I 
have  shown  that  at  the  time  of  the  Act  passing  criminal  informa- 
tion  was  a  very  common  way  of  beginning  prosecutious  against 
newspapers.  Those  who  passed  the  Act  must  have  been  aware 
of  it,  and  it  is  incredible  that  a  house  full  of  lawyers  should  have 
intended  to  exclude  that  common  mode  of  prosecuting  news- 
papers and  vet  have  used  the  words  I  have  just  read.  I  think, 
therefore,  tnat  '' criminal  prosecution''  must  include  criminal 
information.  Now,  what  is  the  chief  argument  against  so  con- 
struing the  plain  words  ?  It  is,  that  proceedings  by  criminal 
information  require  the  ^'  express  order "  of  the  Queen's  Bench 
in  open  court  to  be  given  to  filing  the  information,  and  that  to 
say  that  the  Director  of  Public  Prosecutions  must  give  his  leave 
restrains  the  exercise  of  the  jurisdiction  of  the  Queen's  Bench. 
If  I  could  see  that  this  was  so,  I  might  think  the  conclusion  to 
be  drawn  from  the  fact  of  such  restraint  very  difficult  to  escape 
from  in  construing  the  section.  If  the  Act  limited  the  discretion 
of  the  court  by  interposing  the  fiat  of  the  Director  of  Criminal 
Prosecutions  it  would  be  a  serious  matter.  But  I  venture  to 
think  that  no  such  conclusion  is  necessary  at  all ;  to  say  that  the 
necessity  of  going  through  certain  conditions  precedent  to  the 
coming  to  the  comrt  or  judge  or  a  grand  jury  amounts  to  a  fetter- 
ing of  the  tribunal  is,  in  my  opinion,  a  misuse  of  language.  The 
condition  has  to  be  fulfilled  by  a  person  desiring  to  proceed 
before  the  exercise  of  the  discretion  in  question  is  asked  for. 
One  of  my  learned  brothers  has  fairly  enough  held  that,  in  his 
view,  an  application  to  a  judge  is  also  outside  the  section.     The 
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proceedings  of  the  Queen's  Bench  are  regulated  by  the  statute       Yates 
4  &  5  Will.  &  M.  c.  18.     That  Act  shows,  by  the  preamble,  that  rp^^  q^^j^ 

the  proceedings  by  criminal  information,  through  the  Queen's        

coroner,  had  previously  been  treated  as  a  purely  private  matter.  1885. 
The  master  of  the  Crown  Office  granted  leave  to  file  informations 
as  of  courso  on  the  private  application  of  individuals.  The  zibel^  Crimi- 
statute  restrained  the  Queen's  coroner  from  acting,  possibly  naiinfonm' 
improperly,  on  private  information,  and  necessitated  application  ^^^^^^f 
to  the  court,  whose  discretion  was  thenceforward  to  be  exercised  PuUic  Pntt- 
as  to  granting  or  refusing  leave  to  file ;  so,  now,  I  see  no  more  cutions. 
reason  why  this  well-known  private  mode  of  redressing  wrongs 
should  not  be  subjected  to  the  preliminary  condition  imposed  by 
this  statute.  There  is  no  more  interference  with  prerogative  or 
jurisdiction  of  the  court  than  there  was  by  the  Act  of  William 
and  Mary.  On  the  other  hand  there  is  abundant  reason  and 
good  sense  in  imposing  the  condition.  The  Director  of  Public 
Prosecutions  has  means  of  investigating  and  inquiring  into 
matters  which  the  court  has  not;  for  it  must  be  remembered 
that  at  first  the  application  to  the  court  is  ex  parte — one  side 
only  is  heard.  It  has  been  too  much  insisted  on  that  when  the 
court  makes  the  rule  absolute  the  condition  requiring  the  fiat  is 
a  fettering  of  its  discretion,  whereas  when  it  discharges  the  rule 
thereby  saying  that  its  discretion  ought  not  to  have  been  appealed 
to— its  discretion  must  obviously  be  wholly  free.  I  do  not  there- 
fore think  that  it  is  at  all  derogatory  to  the  honour  of  the  court 
that  this  preliminary  should  be  required.  I  think,  further,  that 
the  difficulty  as  to  the  ^'commencement  of  the  prosecution''  is 
not  great.  A  criminal  prosecution  is  "  commenced ''  within  the 
meaning  of  this  Act  of  Parliament  when  the  first  step  is  taken  in 
a  long  series  of  legal  proceedings  which  end  in  the  conviction  of 
the  accused.  It  is  therefore  the  coming  to  the  court  to  ask  leave 
to  proceed  that  is  the  ^'  commencement,''  and  the  Director  of 
Public  Prosecutions  must  be  asked  for  his  fiat  before  any  appli- 
cation is  made  to  the  court  at  all.  I  come,  without  hesitation, 
to  the  conclusion  that  this  rule  should  be  made  absolute. 

Rule  discharged. 

The  defendant  was  afterwards  convicted,  and  sentenced  to  four 
months'  imprisonment,  but  was  released  on  bail  pending  the 
decision  of  the  Court  of  Appeal  on  a  writ  of  error,  which  raised 
the  same  question  as  that  decided  against  the  defendant  by  the 
majority  of  the  court  in  the  above  judgments. 
»  Jan.  13  and  14,  1885. — The  case  was  argued  in  the  Court  of 
Appeal,  before  Brett,  M.B.,  and  Cotton  and  Lindley,  L.JJ.,  by 
Charles  Russell,  Q.C.  and  Box  {Poland  with  them)  for  the  defendant 
(plaintiff  in  error),  and  by  Sir  H.  James  (A.G.)  and  Danckwerts 
for  the  prosecution. 

The  arguments  are  sufficiently  noticed  in  the  judgments.  The 
following  authorities  were  referred  to :  Reg.  v.  Drury,  18  L.  J. 
189,  M.  C;  Clarke  v.  Postan,  6  C.  &  P.  428 ;  Reg.  v.  Steel,  85 
L.  T.  Rep.  N.  S.  534 ;  2  Q.  B.  Div.  37 ;  Reg.  v.  Fletcher,  35  L.  T. 
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Yatw       Rep.  N.  S.  138;  2  Q.  B.  Div.  43;  Stradling  v.  Morgan,  Plowd. 
„     ^  199;  Huston  v.  Studd,  Plowd.  459;  Heydon's  case,  3  Coke,  7; 

THBQUBKN.  ^^.^^^  ^  i?'oK;Zer,  1  Stark,  459 ;  Harding  v.  Preece,  47  L.  T. 
1885.  Rep.  N.  S.  100  ;  9  Q.  B.  Div.  281 ;  King  v.  Oole,  6  T.  R.  640  ; 
f'f  7 — ^-  •  ^'  '^^  -^Zmon,  6  T.  R.  642,  note ;  B.  v.  Robinson  (cited  in  JTmgr  v. 
nSuifornZ'  OoU),  6  T.  R.  642 ;  Ditcher  v.  JDenwoTi,  11  Moo.  P.  C.  0.  324 ; 
iion—Fiatof  Attorney ^Oeneral  v.  Brown,  Forrest,  110;  Reg.  v.  Laboutchere,  50 
^^oroj    j^  rp  jjgp^  jf  g   177.  12  Q.  B.  Div.  320;  The  case  of  Thatcher 

cutiOTUL^^'  cL^d  Waller,  Sir  T.  Jones,  63 ;  Smith  v.  Oommissioners  of  Sewers, 
1  Mod.  44;  R.  v.  Moreley,  2  Burr.  1041;  Dr.  Foster's  case,  11 
Coke,  56;  Corner's  Crown  Practice,  168;  Hawk.  P.  0.  book  2, 


Exchequer  Practice^  220. 

Gur.  adv.  vuU* 
Jan.  16. — ^The  following  judgments  were  delivered  : — 
Bbbi7,  M.R. — In  this  case  a  criminal  information  for  a  news- 
paper libel  was  exhibited  at  the  instance  of  a  private  prosecutor 
against  the  defendant^  who  was  tried  and  found  guilty.  The  case 
now  comes  before  us  upon  a  writ  of  error,  and  we  have  no  juris- 
diction, inasmuch  as  this  is  a  criminal  case,  except  upon  such  a 
writ.  In  order  to  deal  with  the  question  of  the  alleged  error  on 
the  record,  we  must  look  at  the  information  itself.  The  objection, 
of  the  plaintiff  in  error  comes  to  this,  that  the  leave  of  the  Director 
of  Public  Prosecutions  was  a  condition  precedent  to  the  jurisdic- 
tion of  the  court,  and  not  merely  a  regulation  which  might  or 
might  not  be  waived,  or  which  would  be  an  error  in  the  course  of 
the  proceeding  if  the  case  were  allowed  to  go  on  without  its  being 
proved.  He  must  go  to  the  extent  of  saying  that  this  is  a  condition 
precedent  to  the  jurisdiction  of  the  court,  that  it  is  necessary  to 
aver  jurisdiction,  and  that  such  an  averment  is  wanting.  The 
first  thing  to  be  determined  is,  whether  under  the  statute  in 
question  it  is  a  condition  in  any  sense  that  the  fiat  of  the  Director 
of  Public  Prosecutions  should  be  obtained,  i.e.,  whether  sect.  3  of 
the  Newspaper  Libel  and  Registration  Act,  1881,  applies  to  criminal 
informations  for  newspaper  libels  at  the  suit  of  private  prosecutors. 
If  it  does  so  apply,  then  at  some  time  or  other  it  would  seem  that 
the  fiat  must  be  obtained.  If  it  does  not  apply,  then  there  is  no 
objection  which  can  successfully  be  urged  to  this  information. 
It  was  strongly  urged  on  behalf  of  the  plaintiff  in  error  that  sect. 
3  does  apply  to  criminal  informations  for  newspaper  libels  at  the 
suit  of  private  prosecutors.  The  first  point  taken  was,  that  sect.  2 
clearly  so  applies,  and  if  so,  that  the  first  recital  in  the  preamble 
of  the  Act  must  also  apply,  and  then  that  the  phrase  "  criminal 
prosecutions "  also  applies  to  such  informations,  in  which  case 
the  same  interpretation  must  be  given  to  the  same  phrase  in 
sect.  3.  That  sect.  2  does  apply  to  such  criminal  informations  I 
do  not  (doubt  in  the  leasts  but  I  do  not  think  that  it  follows  that 
the  phrase  ^'  criminal  prosecutions  '^  in  the  preamble  applies  to 
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criminal  informations.  The  only  argament  which  can  be  urged  Tatb 
to  the  contrary  is  to  say  that  sect.  2  cannot  go  beyond  the  ^* 
preamble.  The  phrase  in  sect.  2  is  not  "  criminal  prosecution,^'  he  Quags, 
but  ^'  proceeding/'  which  is  a  far  larger  term.  I  have  no  doubt  1885. 
that  a  proceeding  for  libel  by  means  of  information  is  a  "  criminal  -  „  — '  .  . 
proceeding."  But  it  does  not  follow  that  the  preamble  is  to  be  as  ^/  UiJ^^^ 
large  as  sect.  2,  for  it  is  well  known  that  a  positive  enactment  can  tion-'Fiat  of 
go  beyond  a  preamble.  Whatever  may  be  the  meaning  of  the  ^Y^^' 
preamble,  it  is  clear  that  sect.  6  goes  beyond  the  preamble,  for  it  '^ciUiorJi^ 
extends  to  all  libels,  whereas  the  preamble  refers  only  to  newspaper 
libels.  Therefore  it  may  be  that  sect.  2  also  goes  beyond  the 
preamble,  and  therefore  the  application  of  sect.  2,  which  uses  a 
different  term  from  that  in  the  preamble,  does  not  assist  us  in 
ascertaining  the  meaning  of  the  phrase  "  criminal  prosecution ''  in 
the  preamble.  I  agree  that,  whatever  is  the  meaning  of  the  phrase 
in  the  preamble,  it  is  contrary  to  every  canon  of  construction  to 
say  that  when  the  same  phrase  occurs  in  the  section  a  different 
construction  can  be  given  to  it.  The  question  is  reduced 
to  the  same  thing,  namely,  what  does  it  mean  in  one  or  both 
sections  7  The  next  argument  was,  that  in  Acts  of  Parliament 
in  pari  tnaterid  informations  and  indictments  have  always  been 
dealt  with  together,  and  that  the  Act  now  in  question  would  be 
the  first  in  which  they  were  separated.  Several  Acts  of  Parlia- 
ment have  been  cited  to  us,  one  of  which  is  32  Geo.  3,  c.  60. 
But  there  distinct  phraseology  is  used  to  distinguish  indictment 
from  information.  The  Act  speaks  of  '^  the  trial  of  an  indictment 
or  information.''  Then  the  next  statute,  60  Geo.  3  &  1  Geo.  4, 
c.  8,  does  not  contain  either  of  the  phrases,  and  therefore  does  not 
assist  us.  Then  in  3  &  4  Vict.  c.  9  the  phraseology  used  is 
"civil  or  criminal  proceeding."  The  term  "criminal  prosecu- 
tion" is  not  used.  Therefore  the  term  "criminal  proceeding" 
has  the  same  larger  interpretation  as  in  sect.  2  of  the 
Act  of  1881,  but  does  not  lead  us  to  the  meaning  of 
"criminal  prosecution"  in  sect.  3.  Lord  Campbell's  Act 
(6  &  7  Yict.  c.  96)  speaks  of  "any  indictment  or  informa- 
tion," so  there,  when  both  classes  are  to  be  brought  into  one 
enactment,  distinctive  phrases  are  used  which  describe  both.  It 
seems  to  me,  therefore,  that  on  looking  at  Acts  of  Parliament 
in  pari  materia  it  cannot  be  seen  that  the  phrase  "criminal 
prosecution  "  has  been  applied  to  prosecutions  by  way  of  indict- 
ment or  information;  on  the  contrary,  they  show  that  when 
Parliament  desires  to  deal  with  both  indictments  and  informations, 
either  words  are  used  which  must  combine  both,  or  distinctive 
phraseology  is  used.  It  was  said  that  the  term  "criminal 
prosecution  "  is  the  ordinary  expression  used  in  legal  proceedings 
by  lawyers  as  comprising  both  prosecution  by  indictment  and  by 
information.  In  the  first  place,  those  very  Acts  of  Parliament 
which  have  been  cited  show  that  this  is  not  so,  for  that  phrase  is 
never  so  used.  Secondly,  so  far  from  saying  that  this  is  the 
ordinary  modd  in  which  lawyers  speak  of  prosecutions  by  way  of 

z  z  2 
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Yatis       information^  in  my  opinion  that  is  precisely  the  phrase  which 
T     Onmr    lawyers  would  not  use,  and  in  speakingof  aprosecutionf  or  libel  they 

'   would  mean  a  prosecution  in  the  ordinary  way  by  indictment  by 

1885.  a  bill  found  by  a  grand  jury,  or  a  prosecution  before  a  magistrate ; 
L'tdZTori  '  *^^  ^°  *  ^*^®  ^^  criminal  information  for  libel  lawyers  would  not 
nalinformcu^  Say  that  the  defendant  had  been  prosecuted,  but  that  he  had  been 
tion-^Fiatof  tried  On  an  information  at  the  suit  either  of  a  private  prosecutor 
^U^Pr^^  or  the  Attorney-General.  Therefore  to  say  that  the  term 
cutwM.  '  "  criminal  prosecution  ^'  is  a  phrase  which  is  used  by  all  lawyers 
as  one  comprising  both  prosecutions  by  indictment  and  by  infor- 
mation is  a  proposition  which  cannot  be  maintained.  But  that  is 
a  general  phrase  which,  according  to  the  ordinary  English 
language  and  legal  scientific  language^  may  comprise  several 
different  modes  of  prosecution,  viz.,  prosecution  by  way  of  bill  of 
indictment  found  by  a  grand  jury,  prosecution  before  a  magistrate^ 
or  prosecution  by  way  of  criminal  information.  Therefore  there 
is  a  general  term  which  may  comprise  several  modes  of  dealing 
with  the  matter.  When  under  such  circumstances  the.  question 
is  raised  whether  a  case  which  the  general  term  may  comprise  is 
not  within  it,  the  true  canon  of  construction  is,  that  if  it  can  be 
shown  that  the  case  is  not  within  the  mischief  of  the  enactment^ 
and  that  to  include  it  will  lead  to  an  absurd  state  of  things  with 
regard  to  the  administration  of  the  law,  then  the  court  ought  to 
hold  that  the  general  phrase  does  not  comprise  that  particular 
case,  because  to  include  it  would  produce  an  absurdity.  Then 
we  must  consider  whether  the  case  of  a  criminal  informa- 
tion for  newspaper  libel  is  within  the  mischief  of  the 
statute,  and  also  whether,  if  such  informations  are  within 
sect.  3,  the  result  must  not  be  an  absurdity  in  the  admin- 
istration of  the  law.  In  the  first  place,  it  seems  to  me 
impossible  to  say  that  if  the  term  '^criminal  prosecution *'  in 
sect.  3  includes  prosecutions  by  the  way  of  information,  it  does 
not  include  both  criminal  informations  at  the  suit  of  private 
persons  and  those  filed  ex  officio  by  the  Attorney-General.  The 
question  is,  whether  either  or  both  these  cases  are  within  the 
mischief  of  the  statute,  and  whether  the  application  of  the  section 
will  not  produce  an  absurdity  in  one  or  the  other.  What  was  the 
mischief  at  which  the  statute  was  directed?  Newspaper  pro- 
prietors must  not  publish  libels  for  any  motive  of  their  own,  but 
are  only  protected  when  under  certain  circumstances  they  publish 
libels,  not  for  their  own  purpose,  but  in  order  to  give  information 
to  which  the  public  is  said  to  be  entitled.  It  is  obvious  that  a 
newspaper  proprietor  might  be  harassed  by  criminal  proceedings, 
and  might,  when  publishing  information,  casually  publish  that 
which  would  be  a  libel  against  an  individual,  and  then,  though 
the  newspaper  proprietor  might  not  in  truth  have  been  guilty  of 
any  practical  or  moral  offence,  a  person  might  have  gone  before  a 
grand  jury  without  having  applied  to  the  newspaper  proprietor 
or  told  him  that  he  was  going  to  do  so.  If  the  grand  jury  threw 
out  the  bill  I  cannot  say  that  the  newspaper  proprietor  would  have 
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been  damaged  afc  all^  bnt  the  bill  migbt  have  been  founds  and  Yatbs 
been  turned  into  an  indictment  for  libel^  without  his  having  had  ^  ^ 
any  means  of  knowing  of  it,  and  then  he  would  necessarily  have  J«_f"** 
been  put  to  considerable  expense,  trouble,  and  anxiety.  A  grand  1885. 
jury  do  not  listen  to  any  defence,  bufc  only  find  that  there  is  a  ,..  rTcs'  • 
prima  facie  case,  so  that,  if  the  alleged  libel  is  put  in,  and  shows  nal  in/orma'' 
that  it  is  a  libel,  a  true  bill  is  found.  In  the  same  way,  if  a  tion^Fiatof 
prosecutor  went  before  a  magistrate,  the  magistrate  would  not  iPil^^%^ 
hear  any  defence  before  he  issued  a  summons.  Therefore  the  cuiiom, 
mischief  against  which  the  statute  was  directed  was  this,  that  for 
a  really  unimportant  matter  a  newspaper  proprietor  might  be  put 
to  trouble  and  expense,  because  a  prosecutor  might  commence 
proceedings  against  him  without  giving  him  any  opportunity  for 
explanation.  That  mischief  is  applicable  both  to  the  case  of 
prosecution  by  indictment  and  of  prosecution  before  a  magistrate. 
Does  that  mischief  apply  in  the  case  of  a  prosecution  to  be  com- 
menced by  information  either  at  the  suit  of  a  private  prosecutor 
or  of  the  Attorney- General  ex  officio  ?  Upon  applying  to  the 
Queen's  Bench  Division  for  a  criminal  information  for  libel  the 
prosecutor  brings  before  the  court  the  libel,  and  his  affidavit  that 
he  is  wholly  innocent  of  the  charge  against  him.  Upon  that 
a  rule  nisi  is  granted,  and  the  newspaper  proprietor  has  an  op- 
portunity of  showing  cause  before  he  is  tried  by  a  jury.  Therefore 
in  such  a  case  the  prosecutor  is  not  empowered  to  go  on  to  the 
bitter  end  without  interference  from  any  authority ;  but  from  the 
very  first  step  he  is  brought  before  the  court,  and  the  defendant 
is  also  before  the  court,  and  has  the  protection  of  the  con- 
sideration of  the  court.  In  the  case  of  an  ex  officio  information, 
there  is  the  protection  of  the  responsibility  of  the  Attorney- 
General,  the  highest  officer  at  the  bar,  who  by  the  call  of  his 
office  is  bound,  in  considering  anything  in  regard  to  criminal 
prosecutions,  to  conscientiously  exercise  all  his  knowledge  in 
order  to  say  whether  there  is  a  sufficient  case  for  prosecution. 
Therefore  with  regard  to  informations  at  the  suit  of  private 
persons,  or  of  the  Attorney-General,  the  mischief  aimed  at  by 
this  statute  does  not  exist.  But  it  is  necessary  to  go  further, 
and  to  consider  whether,  if  such  informations  are  included  within 
the  enactment,  an  absurdity  will  be  produced  in  respect  of  either 
of  them,  for  I  think  that  if  the  section  applies  to  one  it  applies 
to  both.  It  seems  to  me  that  an  absurdity  would  be  produced  in 
both  cases.  This  point  will  depend  upon  when  a  criminal  prose- 
cution by  way  of  information  can  be  said  to  commence,  because 
the  fiat  is  only  required  at  the  moment  before  the  prosecution 
commences.  Upon  that  point  the  statute  4  &  5  Will.  &  M.  c.  18, 
is  most  important.  I  cannot  doubt  that  before  that  statute  the 
commencement  of  a  prosecution  by  way  of  criminal  information 
was  the  exhibiting  of  the  information  to  the  officer  to  be  filed. 
Is  there  anything  in  that  statute  to  alter  this,  and  to  make  some- 
thing else  the  commencement  of  the  prosecution  ?  That  statute 
deals  with  proceedings  before  the  information,  and  requires  the 
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Tates       order  of  the  Court  of  Qaeen's  Bench  to  file  the  information.     Can 
^     !!'  it  be  said  that  to  ask  the  court  for  leave  to  begin  a  prosecution 

"   is  to  begin  the  prosecution  ?     In  some  cases  the  leave  of  a  judge 

1885.  is  required  before  an  action  can  be  brought.  Can  anyone  say 
I  A  jITc  '  '  ^^^^  ^*  ^^  action  begins  by  writ,  and  it  is  necessary  to  go  before 
Mil  itiforma-'  ^  j^^g®  for  leave  to  issue  the  writ,  the  action  commences  before 
lion—Fiat  of  the  writ  is  issued  ?  The  proposition  is,  that  to  ask  leave  to  do  a 
P^lf^'^L.^^  thing  is  to  do  the  thing.  It  is  only  necessary  to  state  the  propo- 
cuiions,  '  sitiou  to  show  the  fallacy.  Therefore,  after  the  statute,  that 
which  was  done  in  the  Qaeen's  Bench  was  preliminary  to  the 
commencement  of  the  prosecution,  and  a  prosecution  by  way  of 
information  commences  at  the  time  when  the  information  is 
received  by  the  proper  officer  and  is  filed.  It  was  said  that  the 
analogy  to  the  case  of  a  summons  granted  by  a  magistrate  was 
so  close  as  to  oblige  us  to  say  that,  if  tbat  proposition  as  to  the 
commencement  of  the  prosecution  is  affirmed,  the  laying  an  in- 
formation before  a  magistrate  in  order  to  obtain  a  summons  is 
not  the  commencement  of  the  prosecution.  I  do  not  hesitate  to 
say  that,  in  my  opinion,  the  information  laid  before  the  magistrate, 
for  the  purpose  of  asking  whether  he  will  issue  a  summons  or  a 
warrant,  is  not  the  commencement  of  the  prosecution,  because  a 
magistrate  may  refuse  to  issue  a  summons  or  warrant,  in  which 
case  it  could  not  be  said  that  a  prosecution  had  commenced.  A 
prosecution  once  commenced  can  only  be  ended  by  the  definite 
conclusion  of  it.  In  any  case  the  analogy  is  not  good,  because  an 
information  before  a  magistrate  would  not  under  such  circum- 
stances be  to  ask  leave  to  proceed.  It  seems  to  me  that  the  com- 
mencement of  a  criminal  information  is  the  filing  or  exhibiting  of 
the  information.  If  so,  the  fiat  of  the  Director  of  Public  Prosecu- 
tions need  not  be  asked  for  or  obtained  until  the  moment  before 
that  commencement.  If  so,  the  application  to  the  court,  or  to 
the  Attorney- General,  in  order  to  see  whether  the  information 
shall  be  exhibited,  may  take  place  before  the  application  to  the 
Director  of  Public  Prosecutions.  Therefore,  it  follows  that  the 
court  may,  upon  the  affidavits  of  both  sides,  make  a  rule  absolute 
for  a  criminal  information,  and  then  the  Director  of  Public 
Prosecutions  may  refuse  his  fiat.  If  that  proposition  is  true,  he 
would  practically  overrule  a  decision  of  the  court  upon  solemn 
argument,  and  if  the  application  has  been  to  the  Attorney- 
General  the  decision  of  the  Attorney-General  would  be  practically 
overruled  by  the  decision  of  an  officer  who  by  the  statute  creating 
the  office  is  made  in  every  way  subordinate  to  him.  Therefore, 
in  either  way,  the  result  is  an  indecent  absurdity  in  the  adminis- 
tration of  the  law.  Even  if  the  commencement  of  a  criminal 
information  were  the  first  application  to  the  court,  then  it  might 
be  said  that  before  an  application  could  be  made  to  the  courts  the 
fiat  of  the  Director  of  Public  Prosecutions  would  be  necessary. 
Applying  that  to  an  ex  officio  information  by  the  Attorney- 
General,  the  Executive  on  the  advice  of  the  law  officers  might 
come  to  the  conclusion  that  for  the  public  peace  an  information 
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should  be  filed,  and  yet  the  Attorney-General  would  be  obliged       Yates 
to  go  before  the  Director  of  Public  Prosecutions,  and  ask  whether   xhb  Qosmr. 

he  agreed  with  the  opinion  given  to  the  Government  by  the  law        

officers  of  the  Crown.    I  repeat  that  by  such  an  application  of  the        ^^' 
enactment  the  matter  is  reduced  to  an  indecent  absurdity  in  the  Xt6e/--  cWm^- 
administration  of  the  law.     Therefore,  with  regard  to  the  case  of  nai  informa- 
eaj  oj^'cio  informations,  I  think  it  is  impossible  to  conceive  that  *ion--'Fiato/ 
the  Legislature  could  have  so  intended  or  enacted.   If  I  am  right  PuS^FtoL 
in  saying  that,  if  the  phrase  "  criminal  prosecution "  applies  to      cutions, 
prosecutions  by  way  of  information  at  all,  it  must  apply  both  to 
those  at  the  suit  of  private  persons  and  to  those  filed  ex  officio  by 
the  Attorney-General,  and  if  I  have  shown  that  it  cannot  apply 
to  the  latter  class,  then  it  follows  that  it  cannot  apply  to  the 
former.     As  to  the  informations  at  the  suit  of  private  persons, 
there  is  also  the  fact  they  are  not  within  the  mischief  of  the  law 
at  all.     It  does  not  follow  that  the  term  '^  criminal  prosecution  '* 
in  sect.  3  can  have  no  application.     No  doubt  it  applies  to  prose- 
cutions by  way  of  bill  of  indictment  and  to  proceedings  before 
magistrates.    Then  it  was  argued  that  we  are  about  to  strike  out 
of  sect.  3  prosecutions  by  way  of  criminal  information  because  we 
say  that  to  include  them  will  produce  absurdity  in  the  administra- 
tion of  the  law ;  but  that  by  reason  of  sect.  6  applying  the  Vexa- 
tious Indictments  Act  to  every  offence  under  the  Act  of  1881  the 
same  absurdity  will  occur  in  the  prosecutions  by  bill  of  indict- 
ment, and  therefore,  if  we  give  way  to  tho  absurdity  in  the  case 
of  sect.  3,  we  shall  be  obliged  to  do  the  same  in  the  case  of 
indictment,  and  nothing  will  remain  to  which  secb.  3  can  apply. 
But  the  Vexatious  Indictments  Act  obviously  applies  only  to 
indictments.     As  to  the  same  absurdity  being  produced,  it  must 
first  be  noticed  that  sect.  6  goes  beyond  the  preamble  of  the  Act, 
and  deals  with  libels  other  than  newspaper  libels.     How  the 
words  ''  and  every  offence  under  this  Act  '^  got  into  the  statute 
I  cannot  say,  but  I  think  by  inadvertence.     The  words  apply  to 
newspaper    libels,    for    that   is    an    offence    within    the    Act, 
but  the  section   cannot  apply   to  a  criminal  information,  for 
that  is  never  begun  by  bill   of  indictment.      Therefore,  the 
effect  of  the  application   of   the  Vexatious   Indictments  Act 
is  that  no  bill  of  indictment    for  newspaper   libel  is  to  be 
presented  and  found  by  any  grand  jury  ''unless  the  prose- 
cutor or  other  person  presenting  such    indictment  has   been 
bound  by  recognisance  to  prosecute  or  give  evidence  against  the 
person  accused  of  such  offence,  or  unless  the  person  accused  has 
been  committed  to  or  detained  in  custody,  or  has  been  bound  by 
recognisance  to  appear  to  answer  to  an  indictment  to  be  preferred 
against  him  for  such  offence,  or  unless  such  indictment  for  such 
offence,  if  charged  to  have  been  committed  in  England,  be  pre- 
ferred by  the  direction  or  with  the  consent  in  writing  of  a  judge 
of  one  of  the  Superior  Courts  of  law  at  Westminster,  or  of  Her 
Majesty^s  Attorney-General  or  Solicitor-General  for  England :" 
(22  &  23  Vict.  0.  17,  s.  1.)     With  regard  to  several  of  these 
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Yates       matters^  tliey  do  not  arise  until  the  prosecution  has  commenced. 
The  oukbw    ^^^^  ^^^  person  accused  cannot  be  detained  in  custody  unless  a 
—    *   prosecution  has  commenced  before  a  magistrate  or  a  bill  of  indict- 
1885.        ment  has  been  found.     So  the  person  accused  cannot  be  bound 
Ubei^^rimi'  ^^  recognisance  until  after  the  indictment  has  been  preferred, 
ncd  informa-  Now^  in  order  to  construe  sect.  6  as  incorporating  the  Vexatious 
tian^Fiatqf  Indictments  Act  with  regard  to  a  bill  of  indictment  for  a  news- 
P^/ifc!ftwe-  P^P®^  ^^^^^  within  sect.  3,  it  must  be  said  either  that  sect.  S  gives 
cuii'ms.     '  an  alternative  protection  to  that  mentioned  in  the  Vexatious 
Indictments  Act^  so  that^  if  the  proposed  prosecutor  obtains  the 
fiat  or  complies  with  that  Act^  he  may  go  on  to  prosecute;  or^ 
secondly  that  he  cannot  commence  the  prosecution  without  both 
the  fiat  of  the  Director  of  Public  Prosecution,  and  the  consent  in 
.   writing  of  one  of  the  judges  or  the  Attorney-General.     The  same 
reasons  which  seem  to  justify  one  in  saying  that  the  Legislature 
could  not  have  intended  to  cause  the  jurisdiction  of  the  Director 
of  Public  Prosecutions  to  clash  with  the  authority  of  the  Attorney- 
General  show  that  it  could  not  have  been  meant  that  the  leave  of  the 
judge  could  be  overruled  by  the  Director  of  Public  Prosecutions,  or 
that  the  fiat  must  be  obtained  before  asking  leave  of  the  judge. 
That  is  an  indecency  which  could  not  have  been  intended. 
Therefore,  both  sections  must  be  read  reasonably,  and  it  must  be 
held  that,  at  all  events,  the  fiat  is  not  required  when  the  judge  or 
the  Attorney-General  gives  leave  to  prosecute  by  bill  of  indict- 
ment   We  do  not,  as  alleged,  allow  the  absurdity  in  the  case  of 
indictment  by  bill.     Therefore  I  act  upon  the  ordinary  canon  of 
construction,  that,  where  in  a  statute  there  is  a  general  phrase 
which,  though  it  may  comprise  several  specific  things,  yet,  if  it  is 
applied  to  one  or  more  of  them,  will  act  upon  that   which  is 
not  within  the  mischief,  and  will  thereby  produce  an  absurdity, 
which    it     is     impossible     to     suppose    that    the    Legislature 
intended,  then  the  general  phrase  is  to  be  left  to  act  upon  that 
which  is  within  the  mischief   and   not    upon    that   which   is 
not  within  it.     For  these  reasons  I  come  to  the  conclusion  that 
the  term  "  criminal  prosecution "  in  sect.  3  does  not  apply  to  a 
criminal  information,  either  at  the  suit  of  a  private  prosecutor 
or  of  the  Attorney-General  ex  officio,    I  wish  to  add  that,  even  if 
it  did  apply,  I  doubt  whether  it  would  go  to  the  extent  of  being  a 
condition  precedent  to  the  jurisdiction  of  the  court.  I  think  it  woidd 
rather  be  a  protection  to  the  newspaper  proprietor,  in  this  way,  that 
thefiatwould  have  to  be  proved  as  a  necessary  part  of  theprocedurov 
unless  the  defendant  waived  the  objection.     I  have  considerable 
doubt,  but  I  am  inclined  to  think  that  it  is  a  personal  protection 
to  the  defendant,  which  he  might  waive,  in  which  case  it  is  a 
matter  of  proof  in  the  procedure,  and  does  not  go  to  the  jurisdic- 
tion of  the  court.     Therefore,  if  sect.  3  did  apply,  I  should  have 
doubted  whether  the  want  of  an  allegation  of  the  existence  of  the 
fiat  in  the  information  would  have  been  a  matter  which  showed 
hat  the  court  had  no  jurisdiction.     The  objection  would  have 
been  only  to  the  procedure,  and  would  not  have  been  upon  the 
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record^  and  therefore  we  could  not  Iiave  taken  any  notice^  whether      Tatbs 
it  had  been  proved  or  not.     Having  come  to  the  conclnsion  that  r^ ^^  qukxn 

it  would  be  wrong  to  hold  that  criminal  prosecations  by  way  of       

information  are  within  sect.  3^  I  am  of  opinion  that  the  judgment        1^885. 
of  the  Queen^s  Bench  Division  must  be  affirmed.  Libel —Crimi- 

Cotton^  L.J. — On  the  last  point  mentioned  by  the  Master  of  nal  in  forma- 
the  Rolls  I  do  not  add  anything.  It  was  not  argned  before  us,  tion^Fiat  of 
but  I  think  it  should  be  mentioned  so  that  it  may  not  be  said  pJiJ^^^p^^. 
that  the  matter  was  overlooked  by  the  Conrt  of  Appeal.  The  cutions. 
question  to  be  decided  is  as  to  the  true  construction  of  sect.  3  of  the 
Newspaper  Libel  and  Registration  Act,  1881.  I  have  no  doubt 
that  the  general  words  '^  criminal  prosecution'^  in  that  section  are 
sufficient  to  include  certain  particular  things,  namely,  prosecutions 
by  way  of  information  and  proceedings  before  magistrates,  but 
they  are  not  appropriate  to  criminal  informations  in  the  sense  of 
bein^  specially  appropriate,  and  I  should  say  that  they  were 
words  not  generally  used  with  regard  to  that  mode  of  proceed- 
ing for  an  offence.  It  is  said  that,  if  we  find  words  in  a  statute, 
we  ought  to  apply  them  even  if  they  lead  to  absurdity,  leaving 
those  who  have  made  the  enactment  to  correct  the  mischief.  No 
doubt,  where  the  Legislature  has  used  words  which  will  be 
deprived  of  application  unless  they  are  construed  in  a  sense  lead- 
ing to  absurdity,  it  is  not  for  any  court  to  correct  that  which  has 
been  done  by  Parliament.  But  it  is  different  where  the  language 
used  is  not  specific  but  generic,  and  applies  to  various  things. 
If  the  result  of  applying  the  general  term  to  a  specific  thing  will 
produce  manifest  absurdity,  incongruity,  or  inconvenience,  then 
it  is  the  duty  of  the  court  so  to  construe  the  general  term  as  not 
to  apply  it  to  that  which  it  may  include,  if  the  provisions  are  not 
in  the  opinion  of  the  court  such  that  the  conclusion  must  be  that 
the  Legislature  intended  the  general  words  to  have  that  applica- 
tion. That  is  a  rule  of  construction  which  has  often  been  applied, 
and  it  is  unnecessary  to  refer  to  authority  to  show  that  there  are 
many  general  terms  in  Acts  of  Parliament  which  have  been  so 
construed  because  they  included  that  which  either  was  not  within 
the  mischief  of  the  statute,  or  which  if  included  would  lead  to 
absurdity.  Now  we  have  to  consider  this :  The  words  "  criminal 
prosecution ''  do  generally  include  that  class  of  prosecution  which 
is  begun  by  criminal  information.  Are  they  to  be  unrestricted  ? 
All  the  judges  before  whom  the  rule  to  take  the  information  off 
the  file  was  argued,  held  that  ex  officio  informations  could  not  be 
included  in  them.  If  it  is  admitted  that  the  words  do  not  apply  to 
all  cases  of  criminal  information,  and  that  there  is  an  exception  from 
the  generality  of  the  words,  it  only  comes  to  a  question  whether 
the  reasons  for  excluding  criminal  informations  at  the  suit  of 
private  prosecutors  are  sufficient  to  require  us  to  say  that  these 
general  words  do  not  apply  to  that  particular  kind  of  prosecution. 
In  the  first  place,  I  think  that  a  criminal  information  even  at  the 
suit  of  a  private  prosecutor  is  not  within  the  mischief  intended  to 
be  guarded  against  by  this  section.    The  object  of  the  section 
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Yatbs       was  to  prevent  newspaper  proprietors  being  harassed  by  vexa- 
Thb  Qukbn    ^^^^^  prosecutions  for  libel.     There  must  be  certain  steps  taken^ 

'    and  the  judgment  of  the  court  is  obtained  before  there  can  be 

1886.  any  criminal  information  exhibited  against  a  newspaper  pro- 
UhtU^rimi'  V^^^^^'  Can  it  be  said  therefore  that  the  mischief  can  possibly 
nal  infomia-  arise  until  the  information  is  exhibited  or  filed  ?  It  is  impossible 
iion--'Fiat  of  to  Bay  that  it  can,  when  a  matter  has  been  before  the  court,  and 
IhtbflcProL'  not  only  the  private  prosecutor,  but  also  the  person  against 
cutions.  whom  the  information  was  asked  for  has  been  heard,  and  when 
we  know  that  the  court  is  most  careful  in  not  allowing  an 
information  to  be  exhibited  unless  it  is  satisfied  not  only  that  the 
matter  is  not  vexatious  but  that  it  is  of  public  importance,  having 
regard  to  the  charge  and  to  the  person  against  whom  it  is  made. 
Having  regard  to  the  care  taken  by  the  court  in  dealing  with  the 
affidavits,  in  my  opinion  there  cannot  be  any  such  mischief  as 
was  intended  to  be  remedied,  even  if  the  proceedings  do  not 
commence  until  after  the  rule  nisi.  Is  there  any  absurdity, 
incongruity,  or  inconvenience  in  allowing  the  general  words  to 
be  applied  to  criminal  informations  ?  As  to  criminal  informations 
by  the  Attorney-General  ex  officio,  I  will  not  add  to  what  was 
said  by  the  Master  of  the  Bolls.  But  as  regards  the  particular 
class  of  information  now  in  question,  it  is  most  material,  though 
not  essentially  necessary,  to  determine  when  a  criminal  prosecu- 
tion by  way  of  information  can  be  said  to  commence.  It  was 
contended  on  behalf  of  the  plaintiff  in  error  that  the  first  applica- 
tion for  a  rule  nisi  is  the  commencement  of  the  prosecution.  But 
how  can  it  be  said  that  a  prosecution  has  commenced  against  a 
person  before  he  is  summoned  to  answer  any  complaint  f  It  is 
true  that  the  application  is  to  the  court,  asking  for  an  order 
giving  leave  for  an  information  to  be  exhibited.  I  should  agree, 
if  necessary,  with  the  Master  of  the  Bolls  that,  as  before  the 
statute  of  4  &  5  Will,  and  M.  c.  18,  there  could  be  no  prosecution 
commenced  until  a  criminal  information  had  been  exhibited,  that 
is  not  altered  by  the  fact  of  the  statute  requiring  an  order  of  the 
court  before  a  criminal  information  can  be  filed.  But,  indepen- 
dently of  that,  it  is  merely  asking  the  court  to  order  something  to 
be  done  before  the  prosecution  can  be  prosecuted,  and  that  is  no 
more  the  commencement  of  a  criminal  prosecution  than  an  appli- 
cation  for  an  order  for  a  particular  person  to  issue  a  wiit  to 
commence  proceedings  in  an  action  would  be  the  commencement 
of  the  action.  It  was  said  that  there  was  an  analogy  in  the  case 
of  proceedings  before  magistrates,  and,  therefore,  that  there  was 
authority  to  show  that  a  prosecution  before  a  magistrate  com- 
mences when  the  information  is  laid  before  him.  But  such  an 
information  is  for  the  purpose  of  asking  him  to  issue  a  summons 
or  warrant,  whereas  here  the  application  is  for  the  purpose  of 
asking  the  court  to  direct  their  officer  that  something  shall  be 
done  in  order  to  bring  the  matter  into  court.  The  authority 
referred  to,  viz.  Clarke  v.  Postan  (6  C.  &  P.  423),  in  no  way 
supports  the  proposition  of  the  plaintiff  in  error.     That  was  the 
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case  of  an  action  against  a  person  for  having  made  a  false  charge  ,  ^  '^'^tes 
of  felony  before  a  magistrate;  nothing  was  said  in  the  judgment  ^fj,^^  qukbit. 

as  to  when  the  prosecation  had  commenced.     It  is  clear  from  the        

statement  of  the  facts^  not  only  that  the  information  had  been  ^885. 
filed^  but  that  the  plaintiff  had  been  summoned  before  a  magis-  j^n^flTcrum' 
trate  to  answer  the  charge.  The  plaintiff  had  been  brought  into  nalin forma- 
court;  in  order  to  answer  the  charge  and  the  prosecution  was  tion—Fiatof 
commenced.  A  prosecution  cannot  be  said  to  be  commenced  Pulf^^proL- 
against  a  person  until  he  is  brought  into  court  to  answer  the  cuiions. 
charge  against  him.  Moreover,  at  p.  424  of  the  report  it  appears 
that  one  of  the  witnesses  was  clerk  to  the  plaintiff's  attorney, 
and  had  attended  before  the  magistrate  for  the  purpose  of  that 
charge.  There  was  a  summons  before  the  magistrate^  by  whom 
it  was  dismissed.  A  much  clearer  authority  is  the  case  o{  Rex  v. 
Uobin^on,  which  is  referred  to  in  King  v.  Cole  (6  T.  R.  640). 
The  report  says,  at  p.  642,  that  Lord  Kenyon,  O.J.  "read  a 
manuscript  note  of  Rex  v.  Robinson,  (more  fully  taken  than  that 
in  print  in  the  note  to  R.  v.  Jones,  1  Str.  704,  3rd  edit.),  in  which 
it  was  decided  that  the  affidavits  on  a  motion  for  leave  to  file  a 
criminal  information  ought  not  to  be  entitled,  and  if  they  were 
they  could  not  be  read,  that  the  affidavits  produced  on  showing 
cause  against  the  rule  might  or  might  not  be  entitled  ^' — Le., 
because  then  the  defendant  is  summoned  before  the  court — "  and 
that  all  affidavits  made  after  the  rule  was  made  absolute  must  be 
entitled.^'  That  is  because  then  a  criminal  prosecution  had  com- 
menced against  the  defendant,  and  therefore  the  affidavits  were 
to  be  entitled  accordingly/'  That  is  much  more  of  an  authority 
than  Clarke  v.  Postan  (6  C.  &  P.  423),  where  it  was  a  summons 
before  a  magistrate,  which  was  considered  to  be  the  commence- 
ment of  the  prosecution.  In  the  present  case  the  real  commence- 
ment of  the  prosecution  was  when  the  information  was  filed,  and 
there  would  be,  in  my  opinion,  the  most  manifest  incongruity — 
in  fact,  an  indecency — in  allowing  a  decision  come  to  by  a  court 
after  hearing  the  parties,  that  the  criminal  information  i^ould  be 
filed,  to  be  overruled  by  the  decision  of  the  Director  of  Public 
Prosecutions.  That  would  be  to  set  up  that  officer  over  the 
court.  In  my  mind,  it  would  be  an  indecency  to  allow  him  to 
give  a  contrary  opinion,  and  to  prevent  the  order  of  the  court 
fi'om  being  acted  upon.  Of  course,  if  the  prosecution  can  be 
said  to  commence  when  the  application  is  made  for  the  rule  nisiy 
the  indecency  would  not  be  so  g^^eat,  though  it  was  very  strongly 
urged  that  the  effect  of  that  would  be  to  oust  the  jurisdiction  of 
the  court  by  mere  general  words,  whereas  specific  words  would 
have  been  used  if  that  had  been  the  intention.  In  my  opinion 
the  prosecution  cannot  be  said  to  commence  when  the  application 
is  made  for  the  rule  nisi.  If  it  could,  then,  although  the  in- 
decency would  not  be  so  great  as  in  the  other  case,  yet  it  would 
be  sufiKcient  to  justify  us  in  saying  that  the  words  in  question 
ought  not  to  be  held  to  apply  to  criminal  informations,  because  the 
court  in  g^nting  the  rule  nisi  has  considered  the  matter,  and  has 
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Tateb       seen  that  there  is  enough  at  least  for  the  defendant  to  be  called 
The  auKBN    ^P^^  *^  answer  so  as  to  enable  the  court  to  decide  whether  or  no 

'  the  matter  should  proceed  further.     The  Master  of  the  Bolls  has 

1885.       mentioned  that  part  of  the  case  which  turns  upon  the  statute  of 
L'beP^  .  .  4  &  5  Will.  &  M.  c.  18,  but  I  may  observe  that  there  is  nothing 
nalin/orma-'  ^^  ^bat  Act  whioh  will  prevent  the  court  from  granting  the  order 
tionr-Fiai  of  on  an  ex  parte  application.     The  Act  only  says  that  an  order 
Pir%t^   shall  be  made,  and  in  no  way  says  that  the  court,  before  granting 
catioM,    '  tbe  order,  shall  summon  the  parties  before  it.     With  respect  to 
the  other  parts  of  the  case,  I  was  startled  when  it  was  argued 
that  if  sect.  6  had  been  out  of  the  way  the  plaintiff  in  error  woald 
be  clearly  right.     We  have  not  to  decide  the  effect  of  sect.  3  as 
regards  the  particulars  required  by  the  Vexatious  Indictments 
Act.     But,  as  at  present  advised,  I  should  be  of  opinion  that  tlie 
general  words  of  sect.  3  do  not  apply  to  indictments  directed  by 
a  judge  or  by  the  Attorney-General,  or  to  cases  where  the  consent 
of  a  judge  or  of  the  Attorney-General  must  be  obtained,  even 
assuming  that  that  will  not  render  sect.  3  inoperative,  but  that 
there  will  be  still  modes  of  prosecution,  though  they  are  not 
numerous,  to  which  it  will  apply.   Of  course  it  very  much  reduces 
the  effect  of  the  section,  but  it  must  be  recollected  that  sect.  6 
was  obviously  introduced  as  applying  to  all  libels,  and  that  may- 
explain  the  difficulty  arising  upon  it.     It  was  said  that  the 
preamble  is  to  amend  the  law  with  reference  to  criminal  prosecu- 
tions for  newspaper  libels.    It  is  true  that  these  words  would 
include  criminal  informations  as  weir  as  anything  else.     As  I 
understand  the  argument  the  preamble  is  to  be  taken  in  connec« 
tion  with  sect.  2,  which,  it  was  said,  must  apply  to  proceedings 
by  way  of  criminal  information,  and  therefore  why  should  not 
sect.  3  ?    If  sect.  2  does  so  apply  (and  in  my  opinion  it  does)  it 
answers  the  objection  on  the  preamble,  because  it  does  amend 
the  law  affecting  civil  actions  and  criminal  prosecutions  for  news- 
paper libel.    It  was  intended  that  the  person  charged  should  not 
be  made  liable  in  criminal  proceedings  any  more  than  in  civil 
actions,  if  he  could  show  that  certain  things  had  not  been  done. 
That  is  not  a  mode  of  procedure,  but  a  defence,  and  it  would  be 
incongruous  to  say  that  in  one  form  of  prosecution  there  would 
be  a  defence  and  not  in  another.    But  sect.  3  gives  a  protection 
against  vexatious  proceedings  by  way  of  criminal  prosecution^ 
and  if  there  are  modes  of  criminal  prosecution  not  within  the 
mischief  of  the  Act,  and  the  application  of  the  section  to  them 
would  produce  an  absurdity,  then  there  is  a  reason  for  excluding 
them,  whereas  it  might  not  be  advisable  to  exclude  a  defendant 
in  a  criminal  information  from  the  defence  given  in  sect.  2.     I 
am  of  opinion,  therefore,  that  the  plaintiff  in  error  fails. 

LiNDLET,  L.J. — I  have  come  to  the  same  conclusion.  The 
question  arises  upon  the  construction  of  the  Newspaper  Libel 
and  Registration  Act,  1881.  The  term  '^criminal  information'' 
is  not  found  in  the  Act,  and  we  find  no  indication  that  the  Act 
applies  to  such  informations,  except  from  what  may  be  gathered 
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by  reasoning  from  the  sections.     It  may  be  assumed  that  a       Tatks 
criminal  information  is  a  form  of  prosecution.     Sect.  3  is  a  wide   -,     ^Um 

section,  and  its   words  are  negative^  and  very  extensive^  and        

would  be  wide  enough  to  cover  prosecutions  by  way  of  criminal  1885. 
information  if  there  were  not  good  reasons  why  they  should  not  , .,  ,  ;: ,  , 
be  SO  apphed.  If  criminal  informations  are  witnin  the  mischief  „„/  irtfoma' 
intended  to  be  guarded  against  by  the  Legislature^  I  think  the  tion.—Fiat  of 
language  is  large  enough  to  include  them.  It  is  because  criminal  £fv^^^ ^^ 
informations  are  within  the  mischief  pointed  at  by  the  sect.  2^  cuti(m», 
and  the  general  language  in  sect.  15  is  large  enough  to  include 
such  prosecutions  by  way  of  criminal  information^  which  are 
within  the  mischief^  that  it  seems  to  me  that  both  sections  may 
include  criminal  informations,  although  they  are  not  mentioned. 
The  reason  is,  that  the  words  are  sufficiently  wide  to  cover  them, 
and  the  reasons  for  extending  them  are  the  same  as  those  for 
extending  them  to  indictments  and  actions.  In  order  to  show 
the  reason  which  induces  me  to  say  that  sect.  3  does  not  apply 
to  criminal  informations,  it  is  Biifficient  to  point  out  what 
securities  were  already  provided  by  law  for  persons  prosecuted  in 
that  particular  way.  By  comparing  the  sections  from  2  to  7  we 
see  that  the  object  of  the  statute  was  to  protect  persons  prose- 
cuted for  libel,  and  in  particular  to  protect  proprietors  of  news- 
papers from  frivolous  prosecutions.  What  protection  was 
afforded  before  when  they  were  proceeded  against  by  criminal 
information?  They  had  every  conceivable  protection  which 
anyone  could  reasonably  require.  A  criminal  information  could 
not  be  filed  ex  officio  unless  the  Attorney-General  thought  that 
the  matter  was  of  so  much  public  importance  as  to  render  that 
desirable.  Take  the  case  in  question,  viz.,  that  of  an  ordinary 
prosecution  by  information  at  the  suit  of  a  private  person.  Suca 
an  information  might  have  been,  and  probably  often  was, 
obtained  vexatiously.  That  cannot  be  done  now,  but  the  court 
must  be  satisfied  by  affidavit  that  the  prosecution  is  proper. 
What  conceivable  protection  could  a  reasonable  man  require 
further  7  Therefore  it  is  perfectly  obvious  that  prosecutions  by 
way  of  criminal  information  are  not  Within  the  mischief  of 
sect.  3.  But  it  does  not  follow  that  because  the  case 
is  not  within  the  mischief  of  sect.  3  it  is  not  within  the 
general  words.  But  the  words  are  general,  and  there 
is  upon  the  face  of  the  section  a  plain  indication  that  at 
all  events  ex  officio  informations  cannot  be  included.  It  is 
ridiculous  to  suppose  that  in  Ireland,  at  all  events,  that  section 
can  be  intended  to  apply  to  such  informations.  There  is  no 
reason  why  it  should  in  England.  Apart,  therefore,  from  general 
reasoning  there  appears  to  me  to  be  an  indication  from  the 
language  of  the  section  that  ex  officio  informations  are  not 
included.  To  look  further,  is  it  to  be  supposed  that  Parliament 
intended  by  general  words  of  this  kind  to  bring  about  that  which 
might  be  a  scandalous  conflict  of  jurisdiction  between  the  Director 
of  rnblio  ProsecutionB  and  the  court  or  the  Attorney-General  f 
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Yatbs      Are  we  so  to  interpret  words  which  are  capable  of  another 
Thb  Queen    ™3s^i^g>  ^^^  ^i^  satisfied  with  a  less  extensive  constraction  ? 

'  When  the  Act  was  passed  the  Director  of  Pablio  Prosecutions 

1885.        was  a  public  officer  whose  duty  it  was  to  act  under  the  superin- 
UuC^^ini  *®^^®^ce  of  the  Attorney-General.     Can  it  be  conceived  that  he 
nal  informa-  was  to  be  Set  up  to  Overrule  the  Attorney- General  ?    The  court 
tUm^Fiat  of  ought  not  to  coustrue  the  section  so  as  to  bring  about  an  ab* 
i^Iifc  Bw-  ^^^^i^y  unless  it  is  compelled  to  do  so.     The  reaaons  which 
iutioiu.    '  I  have  stated    are    sufficiently  cogent    to    compel    the   court 
to  apply  the  ordinary  principles  of  construction^  and  to  come 
to  the  conclusion  that  the  general  words  jeere  never  intended 
to  apply^  and  ought  not  to  be  construed  to  apply,  to  criminal  in- 
formations of  any  kind.    Considerable  difficulty  arises  on  the  con- 
struction of  the  Act,  but  the  great  difficulty  does  not  arise  in  this 
case.     Sect.  6  is  strangely  worded,  and  I  do  not  profess  to  under- 
stand it.     I  have  read  the  Act  for  the  purpose  of  discovering  the 
meaning  to  be  given  in  that  section  to  the  words  '^and  every 
offence  under  this  Act/^  and  I  have  not  found  it.    But  we  see 
that  all  libels  are  msule  subject  to  the  provisions  of  the  Vexatious 
Indictments  Act.     How  is  that  to  be  worked  into  the  section 
which  says  that  no  criminal  prosecution  for  newspaper  libel  shall 
be  commenced  without  the  fiat  of  the  Director  of  Public  Prosecu- 
tions ?     Working  sects.  6  and  3  together,  the  question  is  as  to 
the  joint  effect  of  the  two.     Where  a  judge  directs  a  prosecution 
for  libel  there  arises  a  difficulty  whicn  is  theoretical  rather  than 
practical.     Is  the  decision  of  the  judge  or  the  consent  of  the 
Attorney-General  to  be  overruled  by  the  Director  of  Public 
Prosecutions  ?    That  is  so  inconsistent  and  repugnant  that  it  is 
almost  idle  to  suppose  that  after  the  Attorney-General  directs  a 
prosecution  under  the  Vexatious  Indictments  Act  he  is  to  be 
overruled  by  his  subordinate.     Therefore,  although  the  difficulty 
is  much  greater  than  that  with  which  we  have  to  deal,  I  should 
hold  with  Field,  J.  that  sect.  6  does  not  apply  to  criminal  in- 
formations ex  officio  or  to  other  informations,  or  to  prosecutions 
for  libel  directed  by  a  judge  or  the  Attorney-General.     There  are 
certain  modes  of  prosecution  left  to  which  sect.  3  can  be  applied 
without  producing  any  absurdity  or  conflict  of  jurisdiction,  or 
other  inconvenient  result.     In  my  opinion  the  true  construction 
is  that  which  will  avoid  that  result,  and  I  am  therefore  of  opinion 
that   the  judgment  of  the  Queen's  Bench   Division  must  be 
affirmed. 

Judgment  affirmed. 
Solicitors  for  the  plaintiff  in  error,  Levds  and  Lewis. 
Solicitors  for  the  prosecution.  Horns  and  Murray. 
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QUEEN'S    BENCH   DIVISION. 

Monday,  Nov.  24,  1884. 

(Before  Grove  and  Hawkins,  JJ.) 

Beq.  v.  Gilhah  and  othebs.  (a) 

Wild  Birds  Preservation  Act,  1880   (43  ^  44  Vict.  c.  35)  s.  3— 

Authority  of  owner  or  occupier  of  land. 

By  the  Srd  section  of  the  Wild  Birds  Preservation  Act,  1880 
(43  Sf  44  Vict.  c.  35)  it  is  provided  that  any  person  who  between 
the  1st  day  of  March  and  tlis  Ist  day  of  August  in  any  year 
aftei'  tlie  passing  of  the  Act  shall  knowingly  and  wilfully  shoot 
or  attempt  to  shoot  any  tvild  bird,  or  shall  use  any  lime^  trap, 
snare,  net,  or  other  instrument  for  the  purpose  of  talcing  any 
wild  bird,  shall  forfeit,  8fc.,  but  the  section  is  not  to  apply  to  the 
owner  or  occupier  of  any  land,  or  to  any  person  authorised  by 
the  owner  or  occupier  of  any  land,  hilling  or  taking  any  wild 
bird  on  such  land. 

B.,  having  with  the  authority  of  the  occupier  of  certain  land  shot 
wild  birds  thereon,  which  were  taken  on  other  lands  without  the 
authority  of  the  owners  or  occupiers  thereof,  was  charged  with  an 
offence  against  the  section. 

Held,  on  case  stated,  that  12.  did  not  come  within  the  exemption 
contained  in  the  section,  and  was  rightly  convicted. 

THIS  was  a  case  stated  by  magistrates  of  the  county  of  Sassez, 
under  20  &  21  Vict  c.  43,  for  the  opinion  and  direction  of 
the  court,  the  complainant  thereon  being  dissatisfied  with  their 
decision  in  point  of  law. 

The  case  was,  so  far  as  material,  as  follows : — 

On  the  19th  April,  1884,  the  defendant  Bichard  Gilham  was 
charged  before  us,  at  the  instance  of  an  officer  of  the  Society  for 
the  Prevention  of  Cruelty  to  Animals,  with  having  on  the  15th 
and  17th  March,  1884,  used  a  net  for  the  purpose  of  taking  wild 
birds,  and  also  with  having  in  his  control  or  possession  on  the 
17th  March,  1884,  wild  birds  recently  taken,  contrary  to  the 
provisions  of  the  Wild  Birds  Preservation  Act,  1880  (43  &  44 
Vict.  c.  35),  and  the  defendants  Bichard  Bead,  Charles  Chatfield, 
John  Smart,  and  Job  Sherwood  were  charged  before  us  for  that 
they  did  on  the  18th  March,  1884,  contrary  to  the  provisions  of 
the  said  Act,  knowingly  and  wilfully  shoot  and  attempt  to  shoot 
wild  birds. 

(a)  Reported  by  Joseph  Sum,  Esq.;  BArriBter-at-lAW. 
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Reo.  The  3rd  section  of  the  Act  aforesaid  is  as  follows : 

GiLBAMT  AND       -^7  poTSOii  who  between  the  1st  of  March  and  the  let  day  of  Aagnst  in  any  year 
QjQigpg/      after  the  passing  of  this  Act  shall  knowingly  and  wilfully  shoot  or  attempt  to  ahoot, 

'        or  use  any  boat  for  the  purpose  of  shooting  or  causing  to  be  shot,  any  wild  bird,  or 

1884.  *^^^^  ^'^  *^7  lime,  trap,  snare,  net,  or  other  instrument  for  the  purpose  of  taking  fljiy 

[         wild  bird,  or  shall  ezpoee  or  offer  for  sale,  or  shall  have  in  his  control  or  poanomiion 

Wild  birds »-  '^^^^   ^^®    ^^^^  ^7  ^'    Maroh,  any  wild  bird    recently  killed   or    taken,    shall 

Shooting  spoT'  ^^  conviction  of    any  snoh  offence    before   any  two  justices   of    the   peace   in 

row8  from   '  ^nglA^d  and  Wales  or    Ireland,  or  before  the  sheriff  in  Scotland,  in   the  eaaa 

traps-^Autko*  °^  '^y  ^^^^  ^^^^  which  is  included  in  the  schedule  hereunto  annexed,  forfeit  and  pay 

ritu  of  owner   '^'  every  such  bird  in  respect  of  which  an  offence  has  been  committed  a  sum  not  ex> 

or  occupier  of  ^^^^^8  ^^m  ^^  >Q  ^^^  <^<^m  ^^  <^7  ^^^^^  ^'^^^  ^"^i  ^^^i  ^^'  ^  ^^^  offence,  ba 
land,  reprimanded,  and  discharged  on  payment  of  costs,  and  for  every  subsequent  offence 
forfeit  and  pay  for  every  such  wild  bird  in  respect  of  which  an  offence  is  committed  a 
sum  of  money  not  exceeding  55.,  in  addition  to  the  costs,  unless  such  person  shall 
prove  that  the  said  wild  bird  was  either  killed  or  taken,  or  bought,  or  received  dozing 
the  period  in  which  snoh  wild  bird  oonld  be  legally  killed  or  taken,  or  from  some  penoa 
residing  out  of  the  United  Kingdom.  This  section  shall  not  apply  to  the  owner  or  oc- 
cupier of  any  land,  or  to  any  person  authorised  by  the  owner  or  occupier  of  any  land, 
killing  or  taking  any  wild  bird  on  such  land  not  included  in  the  schedule  hereto 
annexed. 

The  schedule  to  the  Act  annexed  does  not  inclade  the 
"  sparrow/' 

The  following  facts  were  proved  in  evidence  before  ns  in 
relation  to  the  charges  against  the  said  defendants  : 

The  defendant  lUchard  Gilham,  in  company  with  two  other 
men^  not  charged  before  us^  went  oat  on  the  nights  of  the  15th 
and  17th  March,  1884,  with  nets  to  catch  sparrows.  A  large 
nnmber  of  birds  were  taken  by  him  on  those  occasions,  such 
birds  being  caught,  as  admitted  by  the  defendant,  in  various  places, 
including  certam  fields,  and  the  defendant  admitted  that  he  had 
received  no  authority  or  permission  from  the  owners  or  occupiers 
of  any  such  places  to  catch  any  of  the  said  birds.  The  defendant 
produced  no  evidence  to  show  that  he  was  authorised  on  sucb 
occaion,  or  on  any  other  occassion,  to  take  birds  on  the  lands 
where  the  said  birds  had  been  caught  by  him. 

The  birds  so  taken  by  Gilham  were  sold  by  him  to  the  manager 
of  an  hotel,  and  brought  in  bags  into  a  small  meadow  adjoining 
the  hotel  and  occupied  therewith,  and  were  taken  from  the  bag^ 
and  placed  in  traps  for  the  purpose  of  being  shot  at  in  the  course 
of  a  ''  starling  and  sparrow  shoot,''  which  had  been  advertised  to 
take  placo  at  the  hotel  on  the  1 8th  March. 

The  defendants,  Richard  Bead,  Charles  Chatfield,  John  Smart, 
and  Job  Sherwood  took  part  in  shooting  at  the  birds  as  they 
were  liberated  from  the  traps.  They  paid  at  the  rate  of  Hd.  a 
head  for  each  bird  supplied  to  the  traps.  The  shooting  of  the 
birds  took  place  in  the  said  meadow  with  the  permission  of  the 
said  manager. 

On  behaJf  of  the  defendant  Gilham,  it  was  contended  that  the 
prosecution  had  failed  to  prove  that  he  did  not  have  authority  to 
take  the  birds  in  the  places  where  he  actually  captured  them,  no 
witnesses  having  been  called  by  the  prosecution,  landowners  or 
occupiers,  to  prove  this ;  and  on  behalf  of  the  other  defendants 
it  was  contended  that  they  came  within  the  exception  at  the  end 
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of  the  3rd  section  of  the  Wild  Birds  Preservation  Act,  1880,        Rw. 
because  they  had  the  authority  of  the  occupier  of  the  field  used  „   ^^^  ^^^ 
by  them  on  the  occasion  in  question,   when    they  shot  and      others. 
attempted  to  shoot  wild  birds.  

The  complainant  contended  that  the  exemption  relied  on  by       ^^^ 
the  defendants  Bead,  Ghatfield,  Smaxt,  and  Sherwood  applied  ^n/d  birds-- 
only  to  an  owner  or  occupier,  or  someone  employed  by  him,  on  Shooting  spar- 
his  own  land  only,  who  took  or  killed  wild  birds  actually  free  at  4ra^.^^7ho^ 
the  time  they  were  found  on  such  land,  the  proviso  having  been  rSy V  ow/icr" 
enacted  to  protect  the  crops  on  such  land  from  destruction  when  or  occupier  of 
birds  are  over  abundant ;  and  the  complainant  further  contended        ^^^^ 
that  the  proviso  did  not  apply  to  snarers  like  the  defendant 
Gilham,  who  captured  birds  on  certain  land,  and  then  carried 
away  such  birds  in  bags  to  other  land,  for  the  purpose  of  putting 
them  into  traps  and  shooting  at  them  for  money,  as   on   the 
occasion  in  question;   and,  moreover,  that,  as  the  defendant 
Gilham  had  c^ed  no  evidence  to  show  he  was  authorised  to 
capture  wild  birds  by  the  owners  or  occupiers  of  the  lands  on 
which  he  had  taken  the  birds  in  qaestion,  bat  had  admitted  that 
he  netted   them  without   any  such  authority,  we  were   bound 
to  convict  him  for  using  nets  on  the  15th  and  17th  March  for 
the  purpose  of  taking  wild  birds,  and  for  having  wild  birds 
recently  caught  in  his  possession.    The  complainant    further 
contended  that  the  proviso  could  not  possibly  apply  to  the  other 
defendants,  who  kiUed  wild  birds  in  the  meadow  adjoining  the 
hotel,  the  birds  not  having  been  taken  on  that  land,  for  the 
words  of  the  proviso  '^  on  such  land  '^  must  be  read  with  the 
words  of  the  entire  section,  and  therefore  the  defendants  had 
committed  an  offence  under  the  Act. 

We  were  of  opinion  that  all  the  contentions  of  the  complainant 
were  erroneous  in  law,  and  we  therefore  dismissed  the  summonses 
against  the  defendants. 

The  questions  of  law  for  the  opinion  of  the  court  are  therefore 
as  follows : 

1.  Ought  we  to  have  convicted  the  defendant  Gilham  for  using 
a  net  for  the  taking  of  wild  birds,  and  of  having  wild  birds  in 
his  control  or  possession,  he  not  having  given  any  evidence  to 
show  that  the  owners  or  occupiers  of  the  land  on  which  the  birds 
were  taken  had  g^ven  him  any  authority  to  take  the  birds  thereon  ? 

2.  Were  the  other  defendants  under  the  circumstances  set 
forth  above  within  the  exemption  of  the  3rd  section  of  the  Wild 
Birds  Preservation  Act,  1880  ? 

Morton  Smith  for  the  appellant. — ^The  defendant  Gilham 
admitted  that  he  had  received  no  authority  or  permission  from 
the  owners  or  occupiers  of  the  lands  on  which  he  took  the  birds, 
and  the  decision  of  the  magistrates  is,  therefore,  in  his  case, 
clearly  erroneous.  As  to  the  other  defendants,  the  exemption  at 
the  end  of  the  section  was  inserted  by  the  Legislature  for  the 
purpose  of  making  it  legal  for  farmers  to  protect  their  crops 
against  the  ravages  of  birds,  but  was  clearly  not  intended  to 
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Reo.       apply   to   sach   circumstances    as    those   stated   in    the    case 

GiLEAM  AND  ^^^'^^^  *^®  court.    This   is   shown  by  an    examination  of  the 

OTHBRB.      schedule^  which  shows  that  all  the  birds  which  are  generally 

supposed  to  prey  upon  the  farmer's  crops  are  carefully  omitted. 

!f^'        [Hawkins,  J. — Are  not  the  defendants  protected  by  the  words 

Wild  birda  —  '*  authorised  by  the  owner  or  occupier  of  any  land  killing  or 

Shooting  spcar^  taking  any  wild  bird  on  such  land''?]    They  were  not  authorised 

ir  ^^^A^duh-  ^^  ^'^  owners  or  occupiers  of  the  lands  to  which  the  wild  birds 

ru^ of  owner  belonged  and  on  which  they  were  taken.     The  court  will  not 

or  occujner  of  allow  the  Act  to  be  evaded  by  taking  the  birds  secretly  in  one 

lawL       place  and  destroying  them  openly  elsewhere,  since  it  would 

always  be  possible  to  obtain  in  some  way  the  authority  of  a  small 

owner  or  occupier  for  this  purpose. 

Raven  for  the  respondents. — The  defendants  are  protected  by 
the  plain  words  of  the  Act,  within  which  they  acted,  and  the 
court  will  not  strain  the  words  of  a  penal  statute  so  as  to  include 
them.  Further,  it  is  not  to  be  assumed  against  them  that  they 
knew  that  the  birds  were  improperly  taken  without  the  authority 
of  the  owners  of  the  land  on  which  they  were  taken,  and  the 
prosecution  offered  no  proof  that  they  were  aware  of  this.  Under 
these  circumstances  the  justices  were  right  in  dismissing  the 
summonses  against  them. 
Morten  Smith,  in  reply. 

Gboyb,  J. — In  this  case  the  defendants  were  charged  under 
the  Wild  Birds  Preservation  Act,  1880  (43  &  44  Vict.  c.  35) 
with  having  committed  offences  against  the  3rd  section  thereof 
under  certain  circumstances,  which  are  set  out  at  length  in  tho 
case  stated,  and  the  justices  were,  after  hearing  the  evidence  and 
the  arguments,  of  opinion  that  sJl  the  contentions  advanced  in 
support  of  the  complaint  were  erroneous  in  law,  and  dismissed  the 
summonses  accordingly.  With  that  view  I  for  my  part  cannot 
agree,  since  it  appears  clear  to  my  mind,  having  regard  to  the  con- 
tentions urged  before  us,  that  the  defendants  ought,  on  the  true 
construction  of  this  section,  to  have  been  convicted.  I  will  first 
deal  with  Gilham's  case.  On  the  facts  before  us  it  appears 
that  he  took  the  birds  in  question  in  the  month  of  March, 
which  is  within  the  prescribed  period,  and  further,  that  he  took 
them  with  nets.  Now,  the  Act  forbids  the  use  of  ^'  any  lime, 
trap,  snare,  net,  or  other  instrument  for  the  purpose  of  taking 
auy  wild  bird,'^  and,  that  being  so,  how  can  it  be  said  that  there 
is  no  case  against  him  ?  It  is  not  shown  that  he  had  the 
authority  or  permission  of  the  owner  or  occupier  of  the  land  on 
which  he  took  the  bird ;  in  fact,  the  case  states  that  he  admitted 
that  he  had  received  no  such  authority  or  permission.  Can  there 
be  stronger  evidence  against  the  man  than  his  own  evidence? 
How  can  it  be  said,  when  he  actually  admitted  that  he  took  them 
without  any  authority,  that  it  was  not  so  proved  before  the 
justices  ?  It  seems  to  me  as  plain  as  possible  that  the  man  took 
the  birds  without  the  authority  or  permission  of  the  owner  or 
occupier  of  the  land,  and  that  he  ought  therefore  to  be  convicted. 
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With  regard  to  tho  other  meu  tho  case  is  different.     The  facts        Rwr. 
are,  that  several  dozen  sparrows  were  put  into  bags,  and  were  qijj^^I^  j^^^ 
then  taken  out  and  put  under  flower  pots,  which  were  used  aa      otugbs. 

traps,  and  shot  at  aa  they  were  liberated  from  the  traps.    It  haa       

been  argued  to-day  that,  as  far  aa  these  other  defend&ts  are  ]^' 
concerned,  it  does  not  appear  that  these  birds  were  not  tame  Wild  birds  — 
sparrows,  and  therefore  outside  the  Act.  Is  it  credible  that  Skootint/  spar- 
anyone  could  suppose  that  these  dozens  of  unfortunate  birds  traplt^l.'AuOiO' 
were  tame  birds  ?  It  would  of  course  be  possible  to  collect  some  nVy  of  owner, 
dozens  of  tame  sparrows  throughout  the  breadth  of  England,  but  ^  occupier  oj 
I  should  think  that  it  would  take  some  time  to  do  so.  These 
birds,  then,  were  shot  on  land  occupied  by  the  manager  of  an 
hotel  in  a  field  adjoining  the  hotel  and  occupied  therewith,  and 
they  were  shot  with  the  permission  of  the  landlord.  It  is  argued 
that  that  was  the  land  to  which  they  belonged,  and  the  land  con- 
templated in  the  proviso  to  the  section  which  states  that,  '^  Thia 
section  shall  not  apply  to  the  owner  or  occupier  of  any  land,  or 
to  any  person  authorised  by  the  owner  or  occupier  of  any  land, 
killing  or  taking  any  wild  bird  on  such  land  not  included  in  the 
schedule  hereto  annexed.^^  Now,  in  my  view,  that  proviso 
means  that,  as  some  wild  birds  may  damage  crops  or  otherwise 
inflict  injury  on  persons  owning  land,  the  farmer  or  other 
occupier  may  shoot  the  birds  for  his  own  protection,  and  I  do 
not  think  that  it  is  intended  to  go  any  further  than  this.  But  it 
is  also  said  in  favour  of  the  other  defendants  that  for  all  they 
knew  the  defendant  Gilham  might  have  taken  the  birds  on  hia 
own  land,  or  the  hotel  keeper  might  have  purchased  them  from 
persona  who  had  captured  them  either  on  their  own  land  or  on 
land  where  they  had  the  authority  of  the  owner  or  occupiera  to 
capture  them,  and  that  the  ahootera  had  the  right  to  aaaume  that 
the  birda  had  been  taken  with  the  authority  and  permiaaion  of 
the  owners  and  occupiera  of  the  land  on  which  they  were  taken. 
In  my  opinion  that  ia  auch  a  atrained  conatruction  of  the  worda 
of  the  section  that  I  ahould  require  to  be  convinced  by  very 
cogent  reaaoning  that  thia  waa  the  meaning  of  the  Legislature 
before  I  could  accede  to  it.  The  Act,  on  the  contrary,  aaya  in 
terma  that  the  partiea  muat  bring  themaelvea  within  the  proviso 
by  proof.  The  section  clearly  provides  that  any  person  com- 
mitting the  acta  specified  shall,  on  conviction,  forfeit  a  certain 
penalty  "  unless  such  person  shall  prove  that  the  said  wild  bird 
waa  either  killed,  or  taken,  or  bought,  or  received  during  the 
period  in  which  such  wild  bird  could  be  legally  killed  or  taken, 
or  from  some  person  residing  out  of  the  United  Kingdom." 
Here  the  defendants  have  not,  aa  far  as  I  aee,  given  a  titfcle 
of  evidence  to  protect  themaelvea  from  the  conaequencea  of  the 
section,  and  I  therefore  think  that  this  decision  is  entirely  wrong, 
and  that  the  case  must  be  remitted  to  the  justice  to  deal  with 
the  defendants  according  to  the  terms  of  the  section.  I  only 
wish  to  say  further  that  it  must  not  be  taken  that  I  decide  that, 
where  a  person  takes  birds  on  his  own  land  and  sends  them  to 
be  shot  on  the  land  of  another  person,  persons  can  legally  shoot 
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Rbo.       them  there  with  the  permission  of  the  owner  or  occupier.     I  do 
Q.   ^'         not  decide  that,  and  it  may  or  may  not  be  so. 
0THEB8.  Hawkins,  J. — I  am  also  of  the  same  opinion.    I  am  surprised 

to  think  that  the  gentlemen  who  decided  this  case  could  have 

^^^'  come  to  the  conclusion  they  did.  To  my  mind  the  case  is  clear. 
Wi/d  birds  —  ^^  3rd  sectiou  of  the  Act  enacts  that,  any  person  who  between 
Shooting  spar-  the  1st  day  of  March  and  the  1st  day  of  August  in  any  year  after 
roiM^n  ^]j0  passing  of  the  Act  shall  knowingly  and  wilfully  shoot  or 
^J of  owner  attempt  to  shoot  any  wild  bird,  or  shall  use  any  lime,  trap^ 
or  occupier  0/ snare,  net,  or  other  instrument  for  the  purpose  of  taking 
^'"'^  any  wild  bird,  or  shall  expose  or  offer  for  sale,  or  shall 
have  in  his  control  or  possession,  after  the  15th  day  of 
March,  any  wild  bird  recently  killed  or  taken,  shall,  on  con- 
viction, forfeit  a  certain  penalty  specified  in  the  section,  or,  in 
certain  cases,  be  reprimanded  and  discharged  on  payment  of 
costs,  unless  such  person  shall  prove  that  the  said  wild  bird  was 
either  killed,  or  taken,  or  bought,  or  received  during  the  period 
in  which  such  wild  bird  could  be  legally  killed  or  taken,  or  from 
some  person  residing  out  of  the  United  Kingdom;  and  then 
there  is  a  proviso  that  the  section  shall  not  apply  to  the  owner 
or  occupier  of  any  land,  or  to  any  person  authorised  by  the  owner 
or  occupier  of  any  land,  killing  or  taking  any  wild  bird  on  such 
land  not  included  in  the  schedule  annexed  to  the  Act.  Now, 
with  regard  to  Gilham,  it  is  proved  overwhelmingly  that  he 
committed  an  offence  against  the  Act  in  such  a  way  that  any- 
body would  have  a  difficulty  in  thinking  otherwise.  He  took 
the  birds  by  use  of  a  net,  and  took  them  between  the  1st  day  of 
March  and  the  1st  day  of  August,  and  he  admitted  that  he  had 
not  the  authority  or  permission  of  the  owner  or  occupier  of  the 
land,  and  I  do  not  see  how  it  is  possible  that  the  case  against 
him  could  be  clearer.  I  also  think  that  the  case  is  equally  clear 
against  the  other  defendants.  The  argument  with  respect  to 
them  is,  that  it  does  not  appear  that  these  birds  were  not  tame 
sparrows — ^that  is  to  say,  that  several  dozens  of  little  birds  in 
bags  were  not  tame :  and  it  is  also  said  that  they  might  have 
been  taken  by  the  hotel  keeper,  on  his  own  land  adjoining  the 
public-house.  To  my  mind  it  is  too  ridiculous  to  suggest  that 
anyone  could  have  supposed  that  these  birds  were  tame  and 
were  not  wild  birds  within  the  meaning  of  the  statute.  In  my 
view  these  defendants  did  '^  knowingly  and  wilfully  shoof  at 
wild  birds.  They  are  therefore  within  the  statute,  unless  they 
can  prove  that  they  had  leave  or  licence.  This  they  have 
not  done,  and  they  therefore  come  within  the  section.  I  do  not 
wish  to  be  understood  to  say,  even  if  they  had  proved  that  the 
birds  were  taken  with  the  leave  and  licence  of  the  owners  or 
occupiers  of  the  land  on  which  they  were  taken,  that  even  then 
they  would  be  justified  in  shooting  the  birds  in  the  circumstances 
disclosed  in  the  case.  I  therefore  have  no  hesitation  in  sending 
this  case  back  to  the  justices.  Oaae  remitted. 

Solicitor  for  the  appellant.  A,  Leslie. 
Solicitor  for  the  respondents,  (?.  F.  Mant. 
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MAIDSTONE   ASSIZES. 

July,  1885. 

(Before  Hawkins,  J.) 

Beg.  v.  Chittenden  and  anothes.  (a) 

Traction  engine^^JJaer  on  narrow  road — Indictment  for  obstruction. 

Persons  using  a  traction  engine  and  trucks  on  a  higJiway  six  hours 
daily  for  seven  weeks  cannot  be  found  guiUy  upon  an  indictment 
for  a  nuisance  to  the  highway,  unless  they  create  a  substantial 
obstruction  and  occasion  delay  and  inconvenience  to  the  public 
substantially  greaier  than  would  have  been  caused  by  horses  and 
carts. 

INDICTMENT  preferred  bjr  the  Dartford  Highway  Board,  in 
the  county  of  Kent,  against  Messrs.  Andrew  Chittenden, 
Lake  Knight  and  Company,  traction  engine  owners,  for  that  they 
'^  injuriously  did  put  and  place  and  cause  to  be  put  and  placed  on 
the  Queen's  common  highway  divers  lar^e  and  heavy  traction 
engines  propelled  by  steam  and  emitting  name  and  smoke,  with 
divers  large  and  heavy  trucks  or  waggons  with  heavy  loads 
therein  attached  to  such  engines,  which  said  traction  engines  and 
trucks  or  waggons  were  then  of  such  an  unreasonably  great  size 
and  weight,  and  the  said  line  of  engines  and  trucks  or  waggons 
so  attached  one  to  another  was  of  such  unreasonable  length,  as  to 
obstruct  the  free  passage  of  the  said  highway,  and  as  to  cut  and 
plough  up  the  said  highway  so  as  to  render  the  same  dangerous 
and  inconvenient  for  any  horses,  coaches,  carts,  or  carriages.^' 

The  indictment  was  removed  by  cerUorari  from  the  quarter 
sessions  to  the  assizes,  and  was  tried  before  Hawkins,  J.  and  a 
special  jury,  at  Maidstone,  on  the  11th  day  of  July.  There  were 
other  counts  in  the  indictment,  but  they  were  not  pressed  by  the 
prosecution. 

The  material  facts  were  as  follows :  The  defendant  company, 
in  the  year  1884,  made  an  arrangement  with  Mr.  Moore,  residing 
at  South  Ash  Farm,  in  the  parish  of  Hartley,  in  Kent,  to  carry 
flints  for  him  from  his  farm  to  the  railway  station  at  Fawkham, 
a  distance  of  some  four  and  a  half  miles.  The  most  direct  road 
from  the  farm  to  the  station  was  narrow  and  winding,  having  in 
many  places  high  banks  on  each  side  and  steep  inclines.  A  map, 
which  was  put  in,  of  the  measurements  and  gradients,  showed  that 
in  places  the  road  was  for  some  distance  as  narrow  as  10^  feet, 
with  gradients  as  steep  as  one  in  ten.  There  were,  however, 
sidings  or  broader  places  wherever  it  appeared  necessary  for  the 

(a)  Reported  by  Hbbbkbt  Hubbbll,  Esq^  BarriBter-at-law. 
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convenience  of  traffic.  In  pnrsaance  of  the  agreement  above- 
meotioned  the  defendants  conveyed  flints  along  this  road  for  Mr. 
Moore  by  means  of  a  traction  engine,  drawing  sometimes  two 
and  sometimes  three  trucks  from  the  22nd  day  of  October  to  the 
25th  day  of  November,  and  again  from  the  4th  day  of  December 
to  the  19  th  day  of  December.  Two  journeys  were  made  each 
day,  and  the  time  spent  on  the  road  averaged  six  hours  daily. 
The  engine  measured  8  feet  across  from  wheel  to  wheel,  outside 
measurement,  and  weighed  ten  tons.  The  loaded  trucks  weighed 
six  or  seven  tons  each,  and  when  the  three  trucks  were  attached 
to  the  engine  the  entire  length  was  70  feet. 

The  prosecution  called  evidence  to  prove  that  inconvenience 
had  been  caused  by  the  engines  and  trucks  blocking  the  road  for 
periods  amounting  in  some  cases  to  twenty  minutes ;  that  horses 
and  vehicles  using  the  road  had  been  stopped  or  compelled  to  go 
another  way  to  avoid  being  blocked ;  and  that  the  trucks  bad 
been  left  on  the  road  while  the  engine  went  on  to  a  pond  for 
water. 

On  the  other  hand,  evidence  was  given  for  the  defendants  that 
they  had  used  a  wider  traction  engine  on  the  road  in  1881  with- 
out objection  being  made  to  it;  that  delay  was  never  occasioned 
for  more  than  a  few  minutes  at  a  time ;  and  that  the  engine  and 
trucks  or  the  approaching  vehicle  would  stop  in  a  siding  in  the 
road  until  the  other  passed,  just  as  would  one  of  two  passing 
vehicles. 

Willis,  Q.C.  (with  him  Morton  Smith  and  Winch)  contended, 
on  behalf  of  the  defendants,  that  they  were  entitled  to  use  the 
road  as  they  had  done.  The  Acts  of  Parliament  relating  to 
traction  engines  did  not  confine  their  use  to  any  particular  kind 
of  highway,  and  must  therefore  be  taken  as  sanctioning  them  on 
all.  This  road  had  always  been  used  for  carting  stones,  manure, 
and  agricultural  produce ;  no  appreciable  interference  with  the 
traffic  had  been  shown  which  would  not  equally  have  been 
occasioned  if  horses  and  carts  had  been  used  instead  of  steam 
power.  If  the  jury  agreed  with  him  on  that  they  must  find  a 
verdict  for  the  defendants. 

Murphy,  Q.C.  (with  him  E.  JP.  Dickens)  contended,  on  behalf 
of  the  prosecution,  that  apart  from  any  other  evidence  the 
continuous  user  of  an  engine  and  trucks  of  the  dimensions 
described,  upon  this  particular  road  must  of  necessity  render  it 
less  commodious  and  injuriously  interfere  with  the  rights  of  the 
public. 

Hawkins,  J.,  in  summing  up  the  case  to  the  juiy,  said.  The 
charge  against  the  defendants  is  that  of  obstructing  the  highway. 
The  prosecution  complain  that  the  defendants  user  of  this 
traction  engine  and  trucks  upon  this  highway  rendered  it  less 
commodious  to  the  public  and  created  a  nuisance.  Now,  as  a 
matter  of  law,  the  defendants  were  justified  in  using  this  road 
for  their  traction  engine  and  trucks  just  as  they  would  be  justified 
in  using  a  turnpike  road,  but  they  are  not  justified  in  using  it  in 
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such  a  manner  as  to  create  a  nuisance.     It  has  been  proved  that        K«o. 
in  certain  parts  of  this  road  it  is  dangerous  to  attempt  to  drive    cenTBKDtw 
an  ordinary  vehicle  past  a  loaded    waggon.      It    is  common         and 
knowledge  that  in  narrow  country  lanes  vehicles  have  often  to     akothbh. 
wait  in  sidings  until  some  other  passes  them.      If,  therefore,  the        ^sss. 

only  delay  created  here  was  such  as  would  have  been  occasioned        

if  carts  had  been  used  instead  of  the  engine  and  trucks,  yon  ^^^ciment  fiv 
should  find  a  verdict  in  favour  of  the  defendants.  The  Legis-  ^J^ JJ,y  _ 
lature  has  indeed  practically  sanctioned  the  use  of  locomotives  iVaction 
on  the  highway,  but  there  is  a  set  of  provisions  limiting  it  and  ^ngtm, 
providing  for  the  width  and  construction  of  the  wheels,  and  the 
weight  to  be  allowed  and  such  like.  These  are  to  prevent  country 
roads  being  ploughed  up.  In  this  case  the  point  is  not  pressed 
that  the  highway  itself  is  spoilt.  The  roadway  is  not  said  to  be 
less  convenient  to  travel  on.  What  is  complained  of  is,  that  the 
defendants  placed  upon  this  highway  a  traction  engine  and  trucks 
of  an  unreasonably  great  size  and  weight,  and  that  '^  the  line  of 
engine  and  trucks  or  waggons  so  attached  one  to  another  was  of 
such  unreasonable  length  as  to  obstruct  the  free  passage  of  the 
said  highway.'*  If  you  come  to  the  conclusion  that  by  the  mere 
use  of  the  engine  and  trucks  as  described  the  road  was  obstructed, 
or  if,  in  the  management  of  it  by  the  persons  entrusted  there- 
with by  the  defendants,  the  road  was  rendered  really  less  com* 
modious  to  the  public,  you  must  find  the  defendants  guilty. 
Before  doing  so,  however,  you  must  be  satisfied  that  the  obstruc- 
tion was  substantial  in  character,  not  merely  trivial  or  occasional. 
There  is  nothing  in  the  Acts  of  Parliament  authorising  traction 
engines  to  be  used  so  as  to  cause  a  nuisance.  On  the  contrary 
by  28  &  29  Vict.  c.  83,  it  is  expressly  enacted  "  that  nothing  in 
this  Act  contained  shall  authorise  any  person  to  use  a  locomotive 
which  may  be  so  constructed  or  used,  as  to  be  a  public  nuisance 
at  common  law.''  You  may  take  it,  then,  as  law  that  a  locomotive 
properly  used  might  pass  along  this  road.  Ask  yourselves 
whether  the  defendants  during  the  months  of  October,  November, 
and  December  employed  their  locomotive  so  as  to  render  the 
highway  less  commodious  than  it  ought  to  have  been,  having 
regard  to  the  previous  user  of  it  and  the  right  of  the  public  to 
pass  over  it.  If  you  find  that,  in  fact,  during  this  period,  there 
was  no  improper  user,  that  will  not  prevent  an  indictment  being 
hereafter  presented  if  at  any  future  time  the  defendants  use  their 
engines  on  this  highway  improperly.  On  the  other  hand,  if  you 
find  that  there  was  an  improper  user  during  those  three  months, 
it  does  not  follow  that  in  future  under  different  regulations,  a 
perfectly  lawful  user  might  not  take  place.  The  question  for  you 
is,  was  this  road  substantially  interrupted  during  this  period  T 
The  obstruction,  as  I  have  said,  must  not  be  a  momentary 
obstruction,  but  a  substantial  and  improper  interference  with  the 
free  use  of  the  road  by  those  entitled  to  use  it. 

Verdict,  Not  guilty. 

Solicitor  for  the  prosecution,  /.  and  J.  0.  Hay  ward,  D  artford. 

Solicitor  for  the  defendants,  Gramshaw,  Gravesend. 
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QUEEN^S    BENCH   DIVISION. 

Tuesday,  March  81,  1885. 

(Before  Mathbw  and  Smith,  JJ.) 

Knight  v.  Bowers,  (a) 

Sale  of  Food  and  Drugs  Act,  1875  (38  ^  89  Vict.  c.  63),  s.  6 — 
Sale  of  Foody  ^r.,  Act  Amendment  Act,  1879  (42  ^  43  Vicf. 
c,  80),  s.  2 — Tradesman  supplying  different  article  from  thai 
demanded  by  purchaser. 

Sect,  6  of  the  Sale  of  Food  and  Drugs  Ad,  1875,  as  interpreted 
by  and  read  together  with  sect.  2  of  the  Sale  of  Food  and  Drugs 
Act  Amendment  Act,  1879,  is  not  limited  to  cases  of  mixing 
and  adulterating  only,  but  applies  also  to  cases  where  an  article 
entirely  different  fi'om,  and  not  being  of  the  nature  or  substance 
or  quality  of  the  article  demanded  by  the  purchaser,  is  supplied 
by  the  seller ;  and  therefore  a  tradesm>an,  who  in  response  to 
a  request  for  "saffron^'  supplies  a  customer  with  ^' savin/' 
comes  within  and  is  liable  to  the  penalty  imposed  by  sect.  6  of 
the  Act  of  l87o. 

THIS  was  a  case  stated  under  the  20  &  21  Vict.  c.  45,  by  the 
stipendiary  magistrate  for  the  district  of  the  borongh  of 
Stoke-upon-Trent,  in  the  county  of  Staflford. 

At  a  petty  sessions  holden  at  Fenton,  in  the  parish  of  Stoke- 
upon-Trent  aforesaid,  on  the  24th  day  of  October,  1884,  the 
respondent,  Samuel  Bowers,  a  herbalist,  carrying  on  business  at 
Longton,  in  the  said  parish,  was  charged,  on  an  information  and 
complaint  preferred  and  issued  against  him  at  the  instance  of  the 
appellant.  Knight,  an  inspector  duly  appointed  under  the  Sale  of 
Food  and  Drugs  Act,  1875,  for  that  he,  the  respondent,  did  on 
the  16th  day  of  August,  1884,  in  the  parish  of  Stoke-upon-Trent, 
unlawfully  sell,  to  the  prejudice  of  one  Sarah  Anne  Onions, 
the  purchaser,  a  certain  drug,  to  wit,  savin,  which  was  not  of  the 
nature,  substance,  and  quality  of  the  article  demanded  by  such 
purchaser,  contrary  to  the  provisions  of  the  statute ;  and  at  the 
hearing  of  the  said  information  and  complaint  the  following  were 
proved  or  admitted  to  be  the  facts  : — 

On  the  16th  day  of  August,  1884,  the  said  Sarah  Anno  Onions, 
the  purchaser,  went  to  the  shop  of  the  respondent  Bowers,  and 
then  and  there  demanded  of  him  and  requested  him  to  sell  to  her  a 
quantity  of  saffron,  without  any  intention  of  using  it  for  medicine 
or  any  other  purpose  than  that  of  analysis,  and  did  not  state  to 
the  respondent  that  it  was  required  for  any  medicinal  purpose. 

(a)  Reported  by  Henbt  Lbigh,  Esq.,  BarriBter-at-Law. 
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The  respondent  thereupon  then  delivered  to  hor  a  certain  article^  Eniobt 
for  which  she  paid  to  him  the  sum  of  3d.,  the  price  demanded  by  bowww. 
him  for  the  said  article.  ^ 

Immediately  on  the  completion  of  the  purchase  the  said  S.  A.       1885. 
Onions  informed  the  respondent  that  she  had  made  the  purchase    . .  t; — ;,. 
for  the  purpose  of  having  the  article  suppUed  by  him  analjrsed  ^fS'^ 
by  the  public  analyst,  and  she  then  thereupon  divided  it  into     Different 
three  parts,  and  delivered  one  part  to  the  respondent,  and  the  *"^^'^''*" 
other  two  parts  to  the  appellant,  as  such  inspector,  who  duly  ^^ffroii 
delivered  one  of  such  parts  to  the  public  analyst  for  the  county 
of  Staflford. 

The  public  analyst  certified  that  the  article  supplied  was  not 
'' saffron,''  and  at  the  hearing  of  the  information  before  the 
magistrate  he  proved  that  it  was  "  savin ; "  and  he,  as  well  also 
as  a  doctor  of  medicine  and  a  pharmaceutical  chemist,  who  were 
also  called  and  examined  as  witnesses  for  the  appellant,  testified 
that  *'  saffron  '*  and  "  savin ''  were  both  articles  included  in  the 
British  Pharmacopoeia,  but  that  they  were  dissimilar  in  colour, 
size,  shape,  and  appearance,  and  had  diverse  medicinal  properties, 
saffron  being  used  mainly  in  the  treatment  of  measles,  and  as  a 
colouring  ageut,  and  ''  savin''  being  sometimes  improperly  used 
in  the  preparation  of  a  decoction  which  is  administered  for  the 
purpose  of  procuring  abortion. 

It  was  not  contended  or  attempted  to  be  proved  that  the 
article  supplied  by  the  respondent  had  been  in  any  way  adul- 
terated j  and  it  was  admitted  and  proved  to  be  in  its  natural 
condition,  unadulterated,  and  not  admixed  or  compounded  with 
any  other  drug,  article,  or  ingredient. 

The  appellant  relied  on  the  simple  fact  that  "  savin,"  the 
article  supplied  by  the  respondent,  was  "  not  of  the  nature  and 
quality  of  the  article  demanded  by  the  purchaser,"  viz.,  ''  saffron." 
The  respondent  did  not  call  any  witnesses,  but  contended  that, 
as  no  adulteration  or  improper  mixture  had  taken  place,  the 
statute  did  not  apply. 

The  magistrate  was  of  opinion  that  the  respondent's  conten- 
tion was  correct,  and  that  the  preamble  of  the  repealed  Act  of 
1872  (85  &  36  Vict.  c.  74),  and  that  of  the  Act  of  1875  (38  &  39 
Vict.  c.  63),  showed  clearly  that  the  only  object  of  the  law  was 
to  prevent  the  adulteration  of  articles  of  food  and  drugs,  and  to 
insure  the  selling  of  them  in  a  pure  and  genuine  condition,  and 
that  it  was  not  intended  to  make  it  an  offence  to  sell  an  article 
that  was  pure  in  itself,  though  it  was  not  the  article 
demanded.  Accordingly  he  dismissed  the  information  and  com- 
plaint without  calling  on  the  respondent  to  give  any  evidence. 

The  question  for  the  opinion  of  the  court  was  whether  the 
magistrate's  decision  was  right  in  point  of  law  ? 

If  the  court  should  be  of  opinion  that  the  decision  of  the 
magistrate  was  right,  the  information  and  complaint  were  to 
stand  dismissed ;  but,  if  the  court  should  be  of  opinion  that  such 
decision  was  wrong,  and  that  the  respondent  ougnt  to  have  been 
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KiaoBT      called  upon  for  his  defence  upon  the  facts^  then  the  case  was 
^'  to  be  remitted  to  the  magistrate  with  the  opinion  of  the  court 

thereon. 

1885.  Bosanquety  Q.C.^  for  the  appellant^  the  inspector^  argued  that 

.  ,"7  .  the  conclusion  at  which  the  magistrate  had  arrived  in  the  matt<er 
of^food  —  ^^^  erroneous.  By  supplying  "  savin  "  for  ''  saffron  "  the  re- 
Different  spondent  had  brought  himself  within  the  terms  of  sect.  6  of  the 
T'^Aferf^r"  '^^l®  ^^  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63).  The 
'^^fffon!^  article  supplied  by  him  to  the  purchaser  was  not  of  the  nature 
of  the  article  demanded  by  the  latter,  and  that  was  an  offence  by 
the  express  words  of  that  section.  The  Act  was  not  confined  to 
cases  of  adulteration^  and  sect.  6,  which  created  a  new  offence^ 
was  intended  to  meet  the  present  objection  that  it  was  so  con- 
fined. By  sect.  2  of  the  Sale  of  Food  and  Drugs  Act  Amend- 
ment Lot,  1879  (42  &  43  Vict.  c.  30)  the  words  ''of  the  nature, 
substance,  and  quality/'  &c.,  in  sect.  6  of  the  Act  of  1875  shall 
be  construed  in  the  disjunctive,  so  that  to  supply  an  article  that 
fails  in  any  one  of  those  conditions  would  be  a  violation  of  the 
Act  and  an  offence  within  sect.  6,  which  was  passed  for  the  pro- 
tection of  the  uneducated  and  poorer  classes^  who  in  all 
probability  would  be  unable  to  distinguish  the  difference  between 
"  savin  *'  and  "  saffron  **  or  coffee  and  chicory,  or  between  other 
drugs  and  articles  which  may  somewhat  resemble  each  other  in 
appearance.  The  magistrate  should  have  followed  and  acted 
upon  the  words  of  sect.  6  in  preference  to  the  preamble  of  the 
Act,  on  which  latter  it  is  submitted  he  placed  too  exclusive  a 
reliance.  A  contrary  construction  to  that  now  contended  for  by 
the  appellant  would  not  only  reduce  the  Act  to  a  nullity,  but 
would  even  render  it  positively  mischievous,  inasmuch  as  tho 
consequence  would  be,  that  a  tradesman  who  merely  mixed  an 
article  with  some  other,  it  might  be,  harmless  ingredient,  as,  for 
instance,  coffee  with  chicory,  or  butter  with  lard,  would  thereby 
commit  an  offence  and  render  himself  liable  to  a  penalty, 
whilst  another  tradesman  who  should  supply  an  entirely  different 
article  to  that  which  a  customer  demanded  would  escape  scot 
free  from  any  penalty  whatever.  The  section  clearly  contem- 
plates and  renders  liable  to  a  penalty  the  act  of  selling  an  article 
different  in  name,  in  character,  or  in  quality  from  that  which  is 
demanded ;  and  it  is  submitted  that  the  case  must  go  back  to 
the  magistrate  upon  the  question  of^the  proper  legal  construction 
of  the  statute. 

The  respondent  did  not  appear. 

Mathew,  J. — In  my  opinion  the  learned  stipendiary  magis- 
trate was  wrong  in  the  view  which  he  took  of  the  statute  on  this 
question,  and  consequently  the  case  must  bo  remitted  to  him. 
The  reason  and  ground  of  his  decision  is  stated  by  him,  at  the 
end  of  the  case,  as  being  that,  in  his  judgment,  it  was  not  the 
intention  of  the  framers  of  the  statute  in  question,  the  Act  of 
1875  (38  &  89  Vict.  c.  63),  that  the  selling  an  article  of  food  or 
a  drug,  pure  and  genuino  in  itself,  but  not  being  the  precise 


lion 
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article  demanded  by  the  parchaser^  should  be  an  offence  subject-      Kkioht 
ing  the  seller  to  a  penalty ;  and  he  referred  to  and  relied  on  the     bowbrb. 

preamble  of  both  the  repealed  Sale  of  Pood  and  Drugs  Act,  1872        

(35  &  36  Vict.  c.  74),  and  the  repealing  Act  of  1875  (38  &  39  1885. 
Vict.  o.  63),  as  supporting  his  view,  and  showing  that  the  only  ajJI^^^ 
object  of  the  law  was  to  prevent  the  adulteration  of  articles  of  of  food  — 
food  and  drugs,  and  to  insure  the  selling  of  these  in  a  pure  and  Different 
genuine  condition.  Now,  in  my  opinion,  the  learned  magistrate  ^jy^^^ji^f"Zl!^ 
has  put  too  large  an  interpretation  upon,  and  given  too  much  wffion. 
effect  to,  the  language  of  the  preamble  of  the  Act  of  1875.  The 
preamble  of  that  Act  recites  that  "  it  is  desirable  that  the  Acts 
now  in  force  relating  to  the  adulteration  of  food  should  be 
repealed^  and  that  the  law  regarding  the  sale  of  food  and  drugs 
in  a  pure  and  genuine  condition  should  be  amended .''  This, 
although  very  wide  no  doubt,  and  seemingly  referring  to  adultera- 
tion alone,  cannot,  I  think,  be  held  to  control  all  the  subsequent 
sections  of  the  Act,  or  as  showing  that  every  one  of  them  must 
necessarily  be  construed  as  applying  solely  to  adulteration ;  and 
if  any  doubt  existed  with  regard  to  the  construction  of  the  pre- 
amble, it  would,  I  think,  be  removed  upon  a  closer  inspection  of 
sect.  6  of  the  Act,  as  interpreted  by  sect.  2  of  the  subsequent 
Act,  the  Sale  of  Food  and  Drugs  Act  Amendment  Act  (42  &  43 
Vict.  c.  30).  That  6th  section  enacts  that  "  no  person  shall  sell 
to  the  prejudice  of  the  purchaser  any  article  of  food  or  any  drug 
which  is  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser,^^  under  a  penalty  not  exceeding 
20Z.  for  each  such  offence.  Then  comes  sect.  2  of  the  amending 
Act  of  1879,  which  provides  that  "  it  shall  be  no  defence  to  any 
prosecution  under  the  provisions  of  the  principal  Act "  (the  Act 
of  1875)  *'to  prove  that  the  article  of  food  or  drug  in  question, 
though  defective  in  nature,  or  in  substance,  or  in  quality,  was  not 
defective  in  all  three  respects;'^  thus  evidently  construing  the 
words  ^^  any  drug  which  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded, ''  as  meaning  any  drug  defective 
in  its  nature,  a?*in  substance,  or  in  quality;  so  that  sect.  6  must  be 
read  as  if  it  ran  ''  no  person  shall  sell,  &c.,  any  drug  which  is  not 
of  the  nature  or  substance  or  quality  of  the  article  demanded,'' 
&c.  In  this  case  the  article  demanded  by  the  purchaser  was 
''  saffron,''  and  that  which  was  sold  and  delivered  to  her  by  the 
respondent  was  "  savin,"  an  entirely  different  article  in  every 
respect,  though  probably,  as  one  may  conclude,  the  two  drugs 
may  somewhat  resemble  each  other  in  external  appearance.  Now, 
if  the  statute  were  really  limited  to  and  dealt  with  adulteration 
only,  it  would  be  binding  on  the  court  so  to  hold ;  a  construction, 
however,  which  would  lead  to  the  escape  of  numerous  and  daily 
offenders ;  for  instance,  those  who,  where  butter  is  asked  for, 
sell  a  substance  which  contains  not  an  atom  of  the  desired  article, 
or  who  supply  chicory  and  nothing  else  in  place  of  coffee,  and 
sell  boiled  and  exhausted  tea  leaves  as  tea  fit  for  the  purchaser's 
use  and  consumption.     Cases  of  this  kind  all  seem  to  me  to  be 


732  CRIMINAL  LAW  CASES. 

EonoHT  within  the  langpiage  of  the  Act^  and  the  mischief  it  was  directed 

BowBBfl.  Agc^i^st;  and  therefore^  without  saying  that  the  learned  magis- 

trate  should  have  convicted  the  respondent  in  this  case^  it  is  my 

1885.  clear  opinion  that  he  should  have  entertained  and  gone  into  the 

Aduh    t'  i^q™7*  on  the  assumption  that  the  Act  of  Parliament  was 

of  food-^  applicable  to  the  case  oefore  him ;  and  consequently  the  case 

Different  must  be  remitted  to  him  with  this  expression  of  the  opinion  of 

^^ffronT  Smith,  J. — ^I  am  of  the  same  opinion,  for  I  cannot  at  all  see 
my  way  to  construing  sect.  6  otherwise  than  as  Mr.  Bosanquet^ 
on  the  part  of  the  appellant,  has  asked  us  to  construe  it,  and  I 
think,  therefore,  that  we  must  adopt  his  construction.  At  the 
same  time  I  must  say  that  I  very  much  doubt  whether,  when  this 
Act  was  passed,  it  was  the  intention  of  the  Legislature  to  include 
within  its  penal  provisions  a  case  like  the  present,  and  to  enact 
that,  where  one  drug  is  demanded,  and  another  and  different  one 
-^albeit  perfectly  pure  and  genuine — is  delivered,  and  although 
the  seller,  for  aught  that  appears,  as  here,  may  have  bona  fide 
believed  he  was  delivering  the  article  demanded,  he,  the  seller, 
should  thereby  be  committing  an  offence  rendering  him  liable  to 
a  pecuniary  penalty.  But  however  that  may  be,  I  cannot  get  oat 
of  the  words  of  sect.  6.  The  Act  itself  (the  Act  of  1875)  is 
entitled  '^  An  Act  to  repeal  the  Adulteration  of  Food  Acts,  and 
to  make  better  provision  for  the  sale  of  food  and  drugs  in  a  pure 
state,^'  which  of  course  means  that  they  should  be  unadulterated ; 
and  the  preamble  is  in  the  words  and  to  the  effect  already  stated 
by  my  brother  Mathew ;  and  of  course,'as  he  has  already  observed, 
neither  title  nor  preamble  is  sufficient  aloue  to  control  the  express 
wording  of  the  subsequent  sections  of  the  Act.  Now,  by  sect.  3, 
the  mixing  of  ingredients  injurious  to  health  with  any  article  of 
food,  with  intent  to  sell  the  same,  is  penally  prohibited ;  sect.  4 
is  directed  against  the  mixing,  or  permitting  to  be  mixed,  with 
drugs  any  ingredients  deleterious  to  health  ;  and  by  sect.  5  it  is 
provided  that  it  shall  be  a  defence  if  the  accused  person  proves 
to  the  court's  satisfaction  that  he  did  not  know  that  the  article 
had  been  so  mixed.  Then  comes  sect.  6,  which  is  the  all- 
important  section  in  the  present  case,  and  that  section,  when,  as 
I  apprehend  must  be  done,  we  read  into  it  sect.  2  of  the  subse- 
quent amending  Act  of  1879  (42  &  43  Vict.  c.  30),  which  has 
already  been  read  and  referred  to  by  my  brother  Mathew,  must  be 
held  to  enact  as  follows :  "  No  person  shall  sell  any  drug  which 
is  not  of  the  nature  or  substance  or  quality  of  the  article 
demanded,''  &c.  If,  then,  a  person  asks  for  "  saffron  "  and  the 
seller  sells  him  ''  savin,"  or  vice  versd,  the  question  arises,  has  the 
seller  sold  any  drug  which  is  not  of  the  '^  nature  of  the  article 
demanded  ?"  There  can  be  no  doubt  that  he  has,  and  of  course 
therefore  has  brought  himself  within  the  terms  of  this  Act  of 
Parliament.  I  cannot  escape  from  this  reading  and  construction 
of  the  section,  although,  as  I  said  at  first,  I  entertain  much  doubt 
whether  the  Legislature,  when  it  passed  that  Act,  amending  it  as 
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they  do  by  the  sabseqaent  Act  of  ISTO,  intended  that  what  has 
been  done  by  the  respondent  here  should  be  an  offence.  The 
case  must  be  remitted. 

Oase  remitted  to  the  magistrate. 
Solioitors  for  the  appellant,  Thos.  White  and  SonSi  agents  for 
Hand,  Blakiston,  Everitt,  and  Hand,  Stafford. 
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Friday,  May  8,  1885. 
Before  Pollock,  B.  and  Day,  J.) 

Wbbkks  (app.)  V.  King  (resp.).  (a) 

PuhUc  Health  Act,  1875  (38  ^  89  Vict.  c.  55),  s.  91— Ohimney 
sending  forth  hlach  smoJce-^Fv/mace  constructed  to  consume 
smoke. 

By  the  7th  suh-section  of  the  91st  section  of  the  Public  Health  Act 
1875  (38  ^  39  Vict.  c.  55)  any  fireplace  or  funuice  which  does 
not,  so  far  as  practicable,  consume  the  smohe  arising  from  the 
combustible  used  therein,  and  which  is  used  for  working  engines 
by  steam,  or  in  any  mill,  factory ^  dyehouse,  brewery,  bakehouse, 
or  gaswork,  or  in  any  manufacturing  or  trade  process  whatsoever; 
and  any  chirrmey  {not  being  the  chimney  of  a  private  dwelling- 
hmise)  sending  forth  black  smoke  in  such  quantity  as  to  be  a 
nuisance,  shall  be  deemed  to  be  a  nuisance  liable  to  be  dealt  with 
summarily  in  m^mner  provided  by  this  Act :  provided  that  where 
a  person  is  summoned  before  any  court  in  respect  of  a  nuisance 
arising  from  a  fireplace  or  fumajce  which  does  not  consums  tlie 
smoke  arising  from  the  combustible  used  in  such  fireplace  or 
furnace,  the  court  shall  hold  that  no  nuisance  is  created  within 
the  meaning  of  this  Act,  and  dismiss  the  compUdnt  if  it  is 
satisfied  that  such  fireplace  or  furnace  is  constructed  in  such 
manner  as  to  consume  as  far  as  practicable,  hamng  regard  to  the 
nature  of  the  manufacture  or  trade,  all  smoke  arising  therefrom, 
and  thai  such  fireplace  or  furnace  has  been  carefully  attended  to 
by  the  person  having  the  charge  thereof 

An  information  was  laid  against  the  proprietor  of  a  brewery,  for 
that  black  smoke  was  from  time  to  time  sent  forth  from  the 
chimney  of  his  brewery  in  such  quantities  as  to  be  a  nuisance, 
and  he  was  convicted  amd  fined  thereon. 

(a)  Reported  by  J.  Smitb,  Eaq^  BarristeMtt^Law. 
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WKBKEg.  Heldt  on  case  stated,  that  the  proviso  applied  only  to  the  first  part 

Kulo  ^f  ^^^  sub-section,  and  not  to  the  latter  part  makmg  it  an  offence 

.'  to  send  forth  black  smoke  in  such  a  quantity  as  to  be  a  nuisance, 

1885.  and  that  the  defendant  was  not  entitled  to  call  euidence  as  to  the 

Nuisanct  —  construction  of  the  furnace. 

Hiack  smoke    ^^ 

emitted  from  HpHIS  was  a  case  stated  for  the  opinioa  of  the  court  by  the 
chimney.  JL  justices  for  the  borough  of  Brighton,  upon  certain  questions 
of  law  arising  upon  the  hearing  of  an  information  preferred 
against  the  appellant^  as  proprietor  of  the  Brighton  Brewery^  by 
the  respondent^  as  chief  sanitary  inspector  of  the  said  borough, 
nnder  the  latter  part  of  the  7th  sub-section  of  the  91st  section  of 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  for  that  black 
smoke  was  from  time  to  time  sent  forth  from  the  chimney  of  the 
said  brewery  in  such  quantities  as  to  be  a  nuisance,  on  the  hearing 
of  which  the  justices  gave  their  decision  against  the  appellant, 
and,  subject  to  a  case  to  be  stated,  convicted  him  of  the  offence 
charged,  and  imposed  a  fine  in  respect  thereof. 

The  following  were  the  material  facts,  as  stated  in  the  case, 
proved  at  the  hearing  : — 

That  the  appellant  was  the  occupier  of  the  premises  known  as 
the  Brighton  Brewery  in  Osbome-street,  Hove. 

That  prior  to  the  30th  day  of  September,  1884*,  black  smoke 
was  seen  issuing  from  the  chimney  of  the  said  brewery  in  such 
quantities  as  to  be  a  nuisance,  whereupon  the  said  respondent, 
as  such  chief  sanitary  inspector  as  aforesaid,  caused  notice  as 
required  by  the  statute  to  be  served  on  the  appellant,  requiring 
him  to  abate  such  nuisance. 

That,  notwithstanding  such  notice,  on  the  30th  day  of  Sep- 
tember, 1884,  black  smoke  issued  from  the  chimney  of  the  said 
brewery  at  certain  intervals  during  the  day,  and  in  such  quanti- 
ties as  to  be  a  nnisance. 

It  was  further  proved  that  the  said  chimney  belonged  to  the 
said  brewery,  and  was  not  the  chimney  of  a  private  dwelling- 
house. 

It  was  contended  by  the  appellant  that  he  was  protected  by 
the  2nd  proviso  at  the  end  of  the  91st  section  of  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  and  the  appellant's 
stoker  proved  that  in  his  opinion  the  appellant  used  the  best 
coal  for  furnaces,  but  that  when  he  made  up  the  fire  black  smoke 
was  necessarily  sent  forth  for  five  or  ten  minutes. 

Evidence  was  also  tendered  on  behalf  of  the  appellant  to  prove 
the  construction  of  the  furnace. 

The  justices  being  of  opinion  that  the  2nd  proviso  at  the  end 
of  the  91st  section  of  the  Public  Health  Act,  1875,  applied  only 
to  the  first  nuisance  defined  by  the  7th  sub-section  of  the  91st 
section,  while  the  summons  before  them  was  in  respect  of  the 
nuisance  defined  by  the  second  paragraph  of  sucn  section, 
refused  to  receive  evidence  as  to  the  construction  of  the  furnace, 
and  gave  their  decision  against  the  appellant. 
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The  questions  of  law  npon  which  the  case  was  stated  for  the  Wbkkes 

opinion  of  the  coart  were  therefore :  King. 

1.  Whether  the  2nd  proviso  at  the  end  of  the  Olst  section  of       

the  Public  Health  Act,  1875,  applied  to  the  oflTence  charged  ^' 

against  the  appellant  ?         "  Nuisance  — 

2.  Whether  the  justices  should    have    received  evidence  to  Black  smoke 
show  the  construction  of  the  fireplace  or  furnace  ?  emuted  from 

If  the  court  should  be  of  opinion  that  the  construction  placed        *"'^* 
by  the  justices  on  the  2nd  proviso  was  correct,  then  the  said 
order  was  to  stand ;  but  if  the  court  should  be  of  opinion  other- 
wise, then  it  was  desired  that  the  case  should  be  remitted  to 
them  to  hear  the  appellant's  witnesses. 

The  91st  section  of  the  Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  is,  so  far  as  material,  as  follows  :— 

91.  For  the  purposes  of  this  Act    .... 

7.  Any  fireplace  or  famaoe  which  does  not  as  far  as  practioable  consume  the 
smoke  arising  from  the  combustible  used  therein,  and  which  is  used  for  working 
engines  by  steam,  or  in  any  mill,  factory,  dyehouse,  brewery,  bakehouse,  or  gas- 
works, or  in  any  manufacturing  or  trade  process  whatsoever,  and  any  chimney  (not 
being  the  chimney  of  a  private  dwelling-house)  sending  forth  black  smoke  in  such 
quantity  as  to  be  a  nuisance,  shaU  be  deemed  nuisances  liable  to  be  dealt  with  sum- 
marily in  manner  provided  by  this  Act    Provided    .... 

Secondly.  That  where  a  person  is  summoned  before  any  court  in  respect  of  a 
nuisance  arising  from  a  fireplace  or  furnace  which  does  not  consume  the  smoke 
arising  from  the  combustible  used  in  such  fireplace  or  furnace,  the  court  shall  hold 
that  no  nuisance  is  created  within  the  meaning  of  this  Act,  and  dismiss  the  com- 
plaint if  it  is  satisfied  that  such  fireplace  or  furnace  is  constructed  in  such  manner 
as  to  consume  as  far  as  practioable,  having  regard  to  the  nature  of  the  manufacture 
or  trade,  aU  smoke  arising  therefrom,  and  that  such  fireplace  or  furnace  has  been 
carefully  attended  to  by  the  person  having  the  charge  thereof. 

Poland  for  the  appellant. — The  second  proviso  at  the  end  of 
the  section  applies  to  the  whole  of  the  7th  sub-section,  and  the 
justices  ought  to  have  heard  the  appellant's  evidence  as  to  the 
construction  of  the  furnace,  and,  if  satisfied  therewith,  to  have 
dismissed  the  information.  If  the  justices  are  right  in  the 
construction  placed  by  them  on  the  section,  then  any  chimney  of 
a  manufactory  sending  forth  black  smoke  comes  within  the 
section,  and  it  is  no  defence  that  it  is  being  used  in  carrying  on 
a  trade  or  manufacture.  The  anomaly  would  therefore  arise  that, 
if  a  furnace  is  constructed  to  consume  as  far  as  possible,  having 
regard  to  the  nature  of  the  manufacture,  the  smoke  arising 
therefrom,  it  may  send  forth  any  amount  of  sulphurous  smoke, 
so  long  as  it  is  not  black,  but  however  scientifically  it  is  con* 
structed  it  must  not  be  allowed  to  send  forth  even  the  small 
quantity  of  the  less  injurious  black  smoke  necessary  to  start  the 
fires.  [Pollock,  B. — ^Are  there  not  two  things  mentioned  in  the 
section :  first,  the  sending  forth  of  black  smoke  in  such  quantity 
as  to  be  a  nuisance ;  and  secondly,  the  sending  forth  of  any  kind 
of  smoke  to  a  greater  extent  than  necessary  ?J  The  section  was 
intended,  while  protecting  the  public  on  the  one  hand,  to  give 
manufacturers  the  amount  of  licence  necessary  to  enable  them  to 
carry  on  their  business,  and  it  was  not  the  intention  of  the 
Legislature,  according  to  the  proper  construction  of  this  proviso. 


V. 
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to  make  the  sending  forth  of  any  kind  of  smoke  an  oSence 
against  the  Act  if  the  best  precantiona  are  taken  in  the  coa- 

struotion  and  management  of  the  furnace  to  prevent  it  from  being 

1885.       a  nuisance.    [Pollock,  6. — In  that  case  would  not  the  paragraph 

j^  . ^   dealing  with  the  sending  forth  of  black  smoke  be  surplusage  ?"} 

BhS^moke  No.     It  would  apply  in  cases   other  than  those  of  trades   or 
emitted Jrom   manufactures;  e.g.,  greenhouses,  stables,  or  bathhouses,  where 
chimney,     inferior  fuel  is  frequently  used. 

HoUams,  for  the  respondent,  was  not  called  upon. 
Pollock,  B. — I  am  of  opinion  that  this  appeal  must  be  dis- 
missed. I  entertain  no  doubt  that  the  order  of  the  justices  ia 
right,  and  ought  to  stand.  By  the  7th  sub-section  of  the  91st 
section  of  the  Public  Health  Act,  1875,  two  distinct  offences  are, 
in  my  opinion,  contemplated  and  legislated  upon.  I  will  deal 
with  the  last  in  order  first,  and  I  find  that  it  is  provided  that  any 
chimney  (not  being  the  chimney  of  a  private  dwelling-house) 
sending  forth  black  smoke  in  such  quantity  as  to  be  a  nuisance 
is  to  be  the  subject  of  a  penalty.  That,  to  my  mind,  is  a  clear 
and  distinct  offence.  Then  the  other  offence  is  the  having  any 
fireplace  or  furnace  which  does  not  as  far  as  practicable  consume 
the  smoke  arising  from  the  combustible  used  therein,  and  which 
is  used  for  working  engines  by  steam,  or  in  any  mill,  factory, 
dyehouse,  brewery,  bakehouse,  or  gaswork,  or  in  any  manufac- 
turing or  trade  process  whatsoever.  The  smoke  mentioned  in 
this  paragraph  may  be  more  or  less  injurious  than  the  black 
smoke  mentioned  in  the  following  paragraph,  but  however  that 
may  be,  the  Legislature  provides  with  respect  to  it  that  it  is  to 
be  reduced  to  a  minimum.  When  the  sub-section  is  once  read 
in  this  manner  it  is  clear  that  the  second  proviso  at  the  end  of 
the  section  refers  to  the  first  paragraph  of  the  sub-section  and 
not  to  the  second.  The  appellant,  therefore,  cannot,  I  think, 
avail  himself  of  this  proviso  to  protect  himself  against  the  charge 
which  is  brought  against  him,  and  the  justices  were,  in  my 
opinion,  quite  right  in  refusing  to  receive  evidence  of  the 
construction  of  the  furnace. 

Day,  J. — I  also  entertain  no  doubt  in  this  case,  and  I  think 
that  the  order  of  the  justices  must  stand. 

Solicitors  for  the  appellant,  Ola/rke  and  OalJcin,  for  Olarks  and 
Howlett,  Brighton. 

Solicitor  for  the  respondent,  Harwood,  for  FitzhiAgh,  Woolley, 
and  Ba/me$,  Brighton. 
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QUEEN'S    BENCH    DIVISION. 

March  2  and  4i,  1885. 

(Before  Lord  Coleridge^  C.J.^  and  Smith,  J.) 

Snow  (app.)  v.  Hiu.  (reap.)  (a) 

Betting  —  Place  kept  or   used  for  betting  —  Moving  about  in 
inclosed  field — Betting  Houses  Act  (16  8f\l  Vict,  c.  119). 

An  inclosed  field  was  let  to  a  committee  for  the  purpose  of  holding 
certain  dog  races^  to  which  the  public  were  admitted  on  payment 
of  an  entrance  fee.  The  appellant  attended  the  meeting,  and 
moved  about  in  the  fisld  and  made  bets  with  various  persons 
present. 

Held,  that  the  appellant  could  not  be  convicted  under  the  16  ^  17 
Vict.  c.  119,  sects.  1  ahd  3,  of  having  "u^ed  a  place  for  the 
purpose  of  betting  with  persons  resorting  thereto.*' 

(^ASE  stated  under  20  &  21  Yict.  c.  43^  by  the  stipendiary 
^     magistrate  of  the  borongh  of  Stoke-upon- Trent. 

The  appellant  was  on  the  19th  day  of  Aug^st^  1884^  committed 
on  an  information  laid  by  the  respondent,  a  superintendent  of 
police,  charging  that  the  appellant  ''being  a  person  using  a 
certain  place,  to  wit,  a  field  situated  at  West  Brompton,  in  the 
parish  of  Wolstanton,  in  the  county  of  Stafford,  unlawfully  did 
use  the  said  place  for  the  purpose  of  betting  with  persons 
resorting  thereto  upon  certain  events  and  contingencies  of  and 
relating  to  certain  dog  races,  contrary  to  the  provisions  of  the 
statute  16  &  17  Vict.  c.  119.'' 

The  following  facts  were  proved  : 

On  the  7th  day  of  July,  1884,  dog  races  for  prizes,  open  for 
public  competition  after  entries  made  by  the  owners  of  the  dogs, 
were  held  in  an  inclosed  field  about  five  acres  in  extent,  in  the 
parish  of  Wolstanton,  which  field  had  on  a  former  occasion  been 
used  for  a  similar  purpose.  The  ground  had  been  let  for  hire 
for  the  purposes  of  the  race  meeting  to  a  committee,  who  carried 
out  the  arrangements  for  the  racing  and  the  admission  of  the 
persons  who  resorted  to  the  ground. 

The  public  were  admitted  to  one  portion  of  the  field  (which 
was  divided  by  a  rope  from  that  part  of  the  field  on  which  the 
races  were  run)  on  payment  of  an  entrance  fee  of  6d.  each  to  the 
gatekeeper  appointed  by  the  committee. 

(a)  Reported  by  Dumlop  Hill,  Esq.,  Barrbter-at-Law. 
VOL.  XV.  9  B  fi 
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Sjww  The  public  had  access  also  to  another  portion  of  the  field,  also 

Hill.       divided  by  a  rope  from  that  part  of  the  field  on  which  the  races 

were  ran,  and  forming  one  side  of  such  fields  of  the  length  of 

1885.        about  100  yards,  and  about  seven  yards  in  depth,  on  payment  of 
Q^[^  _     an  entrance  fee  of  1«.  each  to  the  gatekeeper. 
Phee  k^t  or      A  great  number  of  persons  (many  hundreds)  were  present  at 
uMtd/or—    the  race  meeting,  within  both  the  reserved  portions  of  the  field, 
^^^^!  *^^^  appellant  being  in  the  latter. 

The  appellant  was  seen  to  receive  from  and  pay  money  to 
persons  with  whom  he  had  been  heard  to  make  bete.  He  had 
no  particular  location  on  the  reserved  space,  but  daring  the 
afternoon  freely  moved  about  in  the  reserved  ground.  He 
carried  no  umbrella;  had  no  box,  stool,  or  satchel,  or  any 
distinctive  mark,  and  did  not  exhibit  his  name. 

The  magistrate  was  of  opinion  that  the  ground  as  above 
described  on  which  the  appellant  acted  in  the  manner  above 
stated  was  a  ''place''  within  the  meaning  of  the  16  &  17  Yict. 
c.  119.  He  was  also  of  opinion  that  the  case  was  governed  by 
Eastwood  V.  Miller  (30  L.  T.  Rep.  N.  S.  716 ;  L.  Rep.  9  Q.  B. 
440),  and  he  accordingly  convicted  the  appellant  in  the  penalty 
of  20Z.  and  costs. 

By  sect.  1  of  16  &  17  Vict.  c.  119,  it  is  provided  : 

No  house,  office,  room,  or  other  place  shall  be  opened,  kept,  or  used  for  the  purpose 
of  the  owner,  occupier,  or  keeper  thereof,  or  any  person  using  the  same,  or  any 
person  procured  or  employed  by,  or  acting  for  or  on  behalf  of  such  owner,  ooonpier,  or 
keeper,  or  person  using  tiie  same,  or  of  any  person  having  the  care  or  management, 
or  in  any  manner  conducting  the  business  thereof,  betting  with  persons  resorting 
thereto ;  or  for  the  purpose  of  any  money  or  Yaluable  thing  being  received  by  or  on 
behalf  of  such  owner,  occupier,  or  keeper,  or  person  as  aforesaid,  as  or  for  the  oonai- 
sideration  of  any  assurance,  undertaking,  promise,  or  agreement,  express  or  implied, 
to  pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event  or  oontingency  of 
or  relating  to  any  horse  race,  or  other  race,  fight,  game,  sport,  or  exercise,  or  as  or  for 
the  consi&ration  for  securing  the  paying  or  giving  by  some  other  person  of  anj 
money  or  valuable  thing  on  any  such  event  or  contingency  as  aforesaid. 

By  sect.  3 : 

Any  person  who  being  the  owner  or  occupier  of  any  house,  office,  room,  or  other  plaooi 
or  a  person  using  the  same,  shall  open,  keep,  or  use  the  same  for  the  puipoees  herein- 
before mentioned,  or  either  of  them,  or  any  person  who  being  the  owner  or  occupier 
of  any  house,  room,  office,  or  other  place,  shall  knowingly  or  wilfully  permit  the  same 
to  be  opened,  kept,  or  used  by  any  other  penonf or  Jthe  purposes  aforesaid,  or  either  of 
them,  or  any  person  having  the  care  or  management  of,  or  in  any  manner  assisting  in 
conducting  the  business  of  any  house,  office,  room,  or  place  opened,  kept,  or  used  for 
the  purposes  as  aforesaid  or  either  of  them,  shall  on  summary  oonviotion  thereof 
before  any  two  justices  of  the  peace,  be  liable  to  forfeit  and  pay  such  penalty  not 
exceeding  100/.  as  shall  be  adjudged  by  such  justices. 

John  Base  for  the  appellant. — Under  this  statute  two  classes  of 
cases  have  come  before  the  courts,  viz.  (1)  those  against  the 
owners  or  occupiers  of  racecourses  and  betting  houses;  and 
(2)  those  against  persons  for  using  or  frequenting  such  race- 
onnrRAs  or  other  nlaces  for  the  nurDOse  of  bettincr.     The  mAcn* 
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to  the  ocoapier  of  groands  kept  and  ased  for  the  parpose  of       ^"^ow 
betting.    The  appellant  did  not  open^  keep^  or  nse  the  field  for       ^:^ 

the  parpose  of  betting  with  persons  resorting  thereto^  and  there-        ' 

fore  the  conviction  was  wrong.    The  cases  relating  to  owners  or       isss- 
occupiers — ^viz.,  Eastwood  v.  Miller  {sup.)^  Haigh  v.  The  Oor*    BetUwj'- 
poration  of  Sheffield  (31  L.  T.  Bep.  N.  S.  536),  and  Beg,  y.  OooJc  piace  kept  or 
(51  L.  T.  Rep.  N.  S.  21 ;  13  Q.  B.  Div.  381)— do  not  apply.    t««//or- 
[Lord  GoLBEiDGB,  O.J.— How  do  you  get  over  the  words  in  the  ^^^^^ 
3rd  section  "  or  other  place  or  a  person  using  the  same  ? '']  Those 
words  must  be  read  as  ''person  using  the  same  as  owner  or 
occupier.'^     The  appellant  did  not  keep  or  use  this  field  for  the 
purpose    of   betting,   within    the    meaning  of    the    Act.      In 
Galloway  v.  Maries  (45  L.  T.  Rep.  N.  S.  763;  8  Q.  B.  Div.  276) 
the  respondent  stood  upon  a  small  wooden  box  at  a  race  meeting 
and  remained  there  during  the  meeting  making  bets  with  different 
persons;  and  in  Shaw  v.  Motley  (19  L.  T.  Rep.  N.  S.  15;  L. 
Rep.  3  Ex.  137)  the  appellant^  at  Doncaster  races^  made  bets 
with  different  persons  from  a  wooden  structure  which  had  been 
erected  for  the  use  of  betting  men.     Both  were  held  to  come 
within  the  meaning  of  ''  place  "  as  defined  by  the  16  &  17  Vict. 
c.  119,  8.  3.     So  ^so  in  Bows  v.  Fenwick  (30  L.  T.  Rep.  N.  S. 
524 ;  L.  Rep.  9  0.  B.  339)  the  appellant  took  up  his  position  at 
a  race  meeting  under  a  large  umbrella  which  he  fixed  in  the 
ground  by  means  of  a  spike,  and  it  was  held  this  was  a  ''  place  '* 
within  the  same  section.     He  cited  also   Doggett  y.  Oattams 
(12  L.  T.  Rep.  N.  S.  355;  19  G.  B.  N.  S.  765).    There  was  no 
'' place ^'  kept  or  used  by  the  appellant;  as  the  case  states,  he  freely 
moved  about  in  the  reserved  ground. 

The  respondent  did  not  appear. 

Our,  oAv,  vult, 

March  4. — Smith,  J. — This  case  was  argued  before  Lord 
Coleridge  and  myself,  and  I  have  now  to  deliver  the  judgment  of 
the  court.  The  question  for  our  determination  is  whether,  under 
the  circumstances  set  out  in  the  case,  the  appellant  could  or 
could  not  have  been  convicted  under  the  16  &  17  Vict.  c.  119, 
ss.  1,  3.  He  was  convicted  by  the  magistrates  upon  the  authority 
of  Eastwood  v.  Miller  (sup,)*  We  are  of  opinion  that  the  con- 
viction must  be  quashed.  The  Act  was  passed  for  the  purpose 
of  preventing  persons  from  keeping  betting  houses  and  other 
places,  and  for  the  purpose  of  betting  with  persons  resorting 
thereto.  In  order  to  constitute  an  offence  under  the  statute  it 
must  be  proved -that  the  house  or  other  place  is  occupied  or  kept 
by  the  person  charged,  and  occupied  or  kept  for  that  purpose. 
This  is  clear  from  the  language  of  the  first  section,  which  runs  : 
"  No  house,  office,  room,  or  other  place,  shall  be  opened,  kept,  or 
used,  for  the  purpose  of  the  owner,  occupier,  or  keeper  thereof, 
or  any  person  using  the  same  ....  betting  with  persons 
resorting  thereto.'^  The  Act  does  not  make  it  an  offence  for 
persons  to  resort  to  such  places;  it  is  aimed  at  the  owner  or 
occupier  who  keeps  them  for  the  purposes  mentioned.     In  Shaw 
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Snow       y.  Morley  {supj)  the  appellant  made  bets  from  a  wooden  structure 
HiLu        erected   daring  the    races  at   Doncaster;  it  was  held    that  he 

occupied  an  ''  office  or  place  '^  within  the  meaning  of  the  statute. 

1886.        So  also  in  Bows  ▼.  Fenwick  {s^ip,)  a  large  umbrella  stuck  in  the 
B^Un-^     ground,  under  which  the  appellant  stood  and  made  bets,  was 
P/ace  kept  or  held  a  "  place ;  '*  and  in  Oalloway  v.  Maries  (sup,)  a  wooden 
unedjor^    box  placed  on  the  ground  was  held  a  "  place/'     In  the  present 
^nch^d  mT  °*®®  ^^^  appellant  cannot  be  said  to  have  kept  or  used  a  *'  place,'' 
as  he  simply  walked  about  in  different  parts  of  the  field  making 
bets  with  the  other  persons  who  were  attending  the  meeting. 
We  think  that  the  learned  magistrate  has  taken  an  erroneous 
view  of  the  decision  of  the  court  in  Eastwood  v.  MiUer  {sup.). 
The  facts  in  that  case  show  clearly  that  the  person  convicted  was 
the  owner  or  occupier  of  ground  which  he  kept  or  used  for  the 
purpose  of  betting.     We  are  therefore  of  opinion  that  this  con- 
viction must  be  quashed. 

Appeal  allowed. 
Solicitors    for  the  appellant,  Purhis  and  Co.,  for  A.  B.  D. 
Sword,  Hanley. 


QUEEN'S  BENCH  DIVISION. 

July  81,  Aug.  3  and  6,  1885. 

(Before  Lord  Colbeidob,  C.J.,  and  Pet,  L.J.) 

The   Mogul   Steamship  Company   Limitbd  v.   McGeboob,  Gow, 

AND   Co.   AND  OTHBEB.  (a) 

Conspiracy — Restraint  of  trade — Combination    of  shipowners — 

Circulars — Interim  injunction. 

The  defendant  shipowners  had  combined  together,  and  their  agents 
in  China  had  issued  circulars  there  to  the  effect  that  exporters 
in  China  who  confined  their  shipments  of  goods  to  vessels 
owned  by  the  combined  lines  should  be  allowed  a  rebate,  pay* 
able  half-yearly,  on  the  freight  charged.  Any  shipment  at  any 
port  in  China  by  an  outside  steamer  to  exclude  the  shipper  of 
such  shipment  from  participating  in  the  return  during  the 
whole  six-monthly  period  within  which  it  had  been  made. 

The  plaintiffs,  on  the  ground  that  such  combination  was  a  con' 
spiracy  entei'ed  into  with  the  object  of  ruining  them  {the  plain- 
tiffs),  and  of  driving  away  competition,  appUed  for  an  interim 
injunction  to  restrain  the  defendants  from  continuing  to  issue 

{a)  Hoported  by  F.  A.  Cra|MHEIH,  Escj.,  BarriBter^at-l^uw, 
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these   drcidarsj   and  from    otherwise   acting   in    restraint    of  Thb  Mogul 
trade.  Stkamship 

Held,  that,  as  the  plaintiffs  had  not  shavm  that  the  refusal  of  this     lxmitjo) 
application  would  result  in  irreparable  imury  to  them,  and         v. 
as    they    might    recover    ample  compensation    in  damages  ^f  (^^^^q^ 
they  succeeded  at  the  trial,  and  tlie  cause  of  action  being  doubt-   and  othbv^. 
ful,  this  wa^  not  a  case  in  which  the  court  would  grant  an        — ^ 
interim  injunction,  ^^^^' 

Held,  that  such  a  combination,  if  proved  accorddng  to  the  plain-  Contpirat^^ 
tiffs'  contention,  would  be  a  conspiracy  within  the  principle  laid  Restraint  of 
dawn  in  Rex  v.  Bccles  (1  Lea/ih  0.  C.  274).  S^c^^ 

This  was  an  application  for  an  interim  injunction  which  had  been 
referred  by  Day^  J.  at  chambers  to  the  Divisional  Conrt^  that  the 
defendants  might  be  restrained^  until  the  trial  of  the  action^  from 
publishing  certain  circulars^  and  from  acting  in  any  way  so  as  to 
prevent  shippers  of  goods  from  shipping  goods  in  China  by  the 
plaintiffs'  vessels^  and  from  acting  so  as  to  prevent  the  said 
vessels  loading  in  China  at  proper  freights  and  upon  fair  and 
proper  terms^  and  that  the  defendants  might  be  ordered  to  with- 
draw any  of  the  said  circulars  already  circulated. 

The  plaintiff  company  was  incorporated  in  1883  for  the  pur- 
pose of  acquiring  shares  in  certain  steamships  known  as  the 
Sikh,  Afghan,  Pathan,  and  Ghazee,  which  trade  between  Chinese 
and  Australian  ports  and  London.  The  defendants  McG-regor, 
Gow^  and  Co.,  T.  Skinner  and  Co.,  D.  J.  Jenkins  and  Co.,  the 
Peninsular  and  Oriental  Steam  Navigation  Company,  the  Ocean 
Steamship  Company,  and  William  Thomson  and  Co.,  were  firms 
competing  with  the  plaintiffs,  and  owned  numerous  vessels 
tradmg  in  the  same  seas. 

The  defendants  in  1879,  in  combination  with  other  shipowners, 
formed  a  ring  or  '*  conference  "  (as  it  is  known  in  the  shipping 
trade,  and  offered  to  allow  to  such  shippers  of  cargo  as  were 
willing  to  confine  their  shipments  of  goods  exclusively  to  "  con- 
ference steamers  ''  a  rebate  of  5  per  cent,  upon  the  freights 
charged.  The  plaintiffs  alleged  that  by  reason  of  such  combina- 
tion and  conspiracy  they  (the  plaintiffs)  were  prevented  from 
obtaining  cargoes  for  their  vessels,  and  that  shippers  had  been 
and  were  thereby  coerced  and  induced  to  forbear  from  shipping 
cargoes  by  steamers  belonging  to  the  plaintiffs.  Further,  that 
the  defendants,  with  intent  to  mjure  the  plaintiffs,  had  agreed  to 
refuse  and  had  refused  to  accept  cargoes  from  shippers  at  Chinese 
ports  without  an  undertaking  by  the  shippers  not  to  ship  any 
cargoes  by  "  non-conference  steamers.'' 

The  plaintiffs'  claim  was  for  damages  for  conspiracy,  and  an 
injunction.  The  circulars  in  respect  of  which  the  plaintiffs  were 
now  seeking  an  interim  injunction  were  addressed  to  shippers  at 
the  Chinese  ports,  and  signed  by  the  defendants'  agents  in 
China,  and  ran  as  follows  : 


1 
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Taic  MooLL  Shanghai,  May  10,  1884. 

Stkamship        Dear  Sirs, — To  those  exporters  who  confine  their  shipments  of  tea  and  general 

CoMPANT      cargo  from  China  to  Europe  (not  including  the  Mediterranean  and  Black  Sea  ports) 

Limited       to  the  Peninsular  and  Oriental  Steam  Nayigation  Oompany,  Ocean  Steamship  Com- 

V.  P&iiy,  McGregor,  Gow  and  Co.,  Glen  Castle,  Shire,  and  Ben  lines,  and  to  the  ateam- 

McGbxoob,    ships  Oopack  and  yingchowy  we  shall  he  happy  to  allow  a  rebate  of  5  per  cent,  on  the 

Gow,  AND  Co.  freight  charged.    Exporters  claiming  the  returns  will  be  required  to  sign  a  dedara- 

▲MD  OTHKRS.   tiou  that  they  have  not  made  nor  been  interested  in  any  shipments  of  tea  or  general 

cargo  to  Europe  (excepting  the  ports  above  named)  by  other  than  the  said  lines. 

1885.  Shipments  by  the  steamships  Albany ^  PcUhan,  and  Ghazee,  on  their  present  voyages 

■  I  from  Hankow,  will  not  prejudice  claims  for  returns.    Each  line  to  be  responsible  for 

Conspiracy —   its  own  returns  only,  which  will  be  payable  half-yearly,  commencing  Oct.  SO  next  • 

Restraint  of   Shipments  by  an  outside  steamer  at  any  of  the  ports  in  China  or  at  Hong  Kong  will 

imdj& — Combi'  exclude  the  firm  making  such  shipments  from  participation  in  the  return  during 

nation  of  ship'  the  whole  six-monthly  period  within  which  they  have  been  made,  even  though  1 

owners.        other  branches  may  have  given  entire  support  to  the  above  lines.    The  foregoing 

agreement  on  our  port  to  be  in  force  from  present  date  till  April  30,  1885.    Wo 

are,  &c. 

Shanghai,  May  11,  1885. 
Dear  Sirs, — Referring  to  our  circular,  dated  May  10,  1884,  we  beg  to  remind  yon 
that  shipments  for  London  by  the  steamships  Pathan^  Afghan^  and  Abmieen,  or  by  other 
son-conference  steamers  at  any  of  the  ports  in  China,  or  at  Hong  Kong,  will  exclude 
the  firm  making  such  shipments  from  participation  in  the  return  during  the  whole 
six-monthly  period  in  which  they  have  been  made,  even  although  the  firm  elsewhere 
may  have  given  exclusive  support  to  the  conference  lines.  We  are,  &c. 

Sir  Henry  James,  Q.O.,  Sir  Farrer  Herschell,  Q.O.,  Orump, 
Q.O.,  and  /,  Oorell  Barnes  for  the  plaintiffs. — This  is  a  case  in 
which  the  plaintiffs  are  entitled  to  an  interim  injunction  to 
restrain  the  action  of  the  defendants.  The  facts  are  not  in 
dispute,  and  such  a  combination  as  has  been  effected  dearly 
amounts  to  an  illegal  conspiracy  on  the  part  of  the  defendants  to  • ! 

oust  all  opposition  to  the  conference  Unes^  and  to  drive  away 
competition.  Such  action  is  in  restraint  of  trade  and  against 
public  interest^  and  therefore  against  the  policy  of  the  law  and 
illegal.  It  mighty  in  fact,  be  described  as  a  case  of  "  boycotting'' 
of  the  worst  sort.  This  is  not  the  case  of  an  individual  con- 
tracting for  exclusive  dealing,  but  a  combination  of  tradesmen  to 
prevent  trading  with  others,  and  an  attempt  to  create  a  monopoly.  i 

By  the  rules  laid  down  by  the  conference  the  penalty  of  losing  l 

the  whole  six-monthly  rebate  is  to  be  incurred  by  the  shipper  of  I 

a  cargo,  even  of  the  smallest  value,  if  shipped  by  a  non-conference  ' 

steamer,  and  that  whether  any  of  the  defendants'  ships  are  at  the 
time  of  the  shipment  in  the  port  or  not.  The  result  of  such 
forfeiture  of  the  whole  six-monthly  rebate  is  that  the  penalty 
incurred  is  greatly  in  excess  of  the  benefit  which  would  have 
accrued  to  the  defendants  if  the  freight  had  been  earned  by  them. 
An  action  for  conspiracy  can  be  founded  if  a  combination  is 
shown  to  exist  either  for  the  purpose  of  arriving  at  an  unlawful 
end,  or  at  a  lawinl  end  by  unlawful  means ;  as  soon  as  there  is  a 
combination  to  arrive  at  an  unlawful  end  every  step  taken  with  a 
view  to  arriving  at  such  end  becomes  itself  unlawful :  {Beg.  v. 
PamelU  14  Cox  C.  C.  508.)  The  combination  here  consists  di 
certain  carriers  who  have  powerful  means  at  their  disposal  of 
carrying  on  trade,  in  respect  of  which  there  is  competition. 
That  competition  they  are  anxious  to  drive  away,  for  they  can 
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afford  to  make  the  rebate  when  they  have  obtained  the  exclusive  Tiib  Mogul 
control  of  the  market^  unhampered  by  opposition.     Such  a  com-     coicpImt 
bination  for  the  purpose  of  creating  a  monopoly  is  clearly  illegal.      Limited 
It  is  unlawful  by  molestation  to  endeavour  to  deter  or  influence         v. 
any  person  in  the  employment  of  his  industry^  talent,  or  capital  ^^^  T^Co. 
in  any  lawful  manner  :  {Beg.  v.  Druitt,  10  Oox  C.  C.  592.)     The  and  othkm. 
court  will  interfere  where  there  is  a  combination  to  prevent  an        — - 
individual  frorti  carrying  on  his  trade,  or  to  render  it  more  difficult        __* 
for  him  to  carry  on  his  trade  :  {Oregory  v.  The  Duke  of  Brunswick,  Conspiracy  - 
6  M.  &  G.  206.)     In  many  cases  an  agreement  to  do  a  certain  Restrainj  of 
thing  has  been  considered  as  the  subject  of  an  indictment  for  a  ^J^^^^of^i^ 
conspiracy,  though  the  same  act  if  done  separately  by  each       ounwa. 
individual  without  any  agreement  among  themselves  would  not 
have  been  illegal :  {Beos  v.  Mawbey,  6  Term  Rep.  619,  636.)     A 
combination  of  this  sort  is  illegal  as  tending  directly  to  impede 
and  interfere  with  the  free  course  of  trade  {HiUon  v.  JEckeraley, 
6  E.  &  B.  47)^  and  therefore  the  court  ought  to  grant  the 
injunction  prayed  for. 

Horace  I)at;dy^  Q*C.^  Fmlay,  Q.O.,  and  Pollard  for  the  defen- 
dants.— This  is  not  a  case  in  which  the  court  will  grant  an 
interim  injunction.  The  alleged  cause  of  action  is  a  complete 
novelty.  There  is  no  precedent  in  which  an  injunction  has  been 
granted  to  restrain  a  conspiracy,  which  is  an  offence  indictable  at 
common  law^  nor  is  there  any  evidence  of  malice,  which  is  of  the 
essence  of  an  action  of  this  description.  It  is  for  the  plaintiffs 
to  show  that  there  was  a  malicious  intention  on  the  part  of  the 
defendants  of  damaging  the  plaintiffs  in  their  trade.  The  com- 
bination complained  of  was  created  in  1879,  but  the  plaintiff 
company  only  came  into  existence  in  1883,  and  the  terms  of  the 
circulars  applied,  not  to  the  plaintiffs'  vessels  only,  but  to  all  non- 
conference  steamers.  Counsel  for  the  plaintiffs  have  confounded 
the  result  of  the  combination  with  its  object.  The  intention  of 
the  defendants  was,  not  to  injure  the  plaintiffs'  trade,  but  to 
increase  their  own;  the  result  might  prove  injurious  to  the 
plaintiffs,  but  nevertheless  the  object  of  the  defendants  was  to 
benefit  themselves  and  perfectly  legal:  [Wickene  v.  Evans,  3 
Y.  &  J.  318.)  This  case  does  not  come  within  the  principle  laid 
down  by  Lord  Mansfield,  C.J.,  in  Bex  v.  Eccles  (1  Leach  G.  C. 
274),  where  the  alleged  conspiracy  seems  to  have  been  directed 
against  an  individual ;  and,  moreover,  that  case  is  overruled  by 
Beg.  V.  Bowlands  (17  Q.  B.  671 ;  5  Cox  C.  C.  437),  where  Brie,  J. 
laid  down  what  seems  to  be  a  true  and  accurate  statement  of  the 
law  at  the  present  time :  ''  The  law  is  clear  that  workmen  have  a 
right  to  combine  for  their  own  protection,  and  to  obtain  such 
wages  as  they  choose  to  agree  to  demand.  But  I  consider  the 
law  to  be  clear  so  far  only  as  while  the  purpose  of  the  combination 
is  to  obtain  a  benefit  for  the  parties  who  combine — a  benefit  which 
by  law  thdy  can  claim.  I  make  that  remark  because  a  combiua- 
tion  for  the  purpose  of  injuring  another  is  a  combination  of  a 
different  nature  directed  personally  against  the  person  to  be 
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Tm  Moool  injared ;  and  the  law,  allowing  them  to  combine  for  the  purpose 


Q^^^g^j^^    of  obtaining  a  lawful  benefit  to  themselves,  gives  no  sanction  to 

LixiTKD      combinations  which  have  for  their  immediate  purpose  the  hart  of 

V.         another/'     An  interim  injunction  ought  not  to  be  granted  in  a 

O^w^j^Oo  ^^^  where  all  the  facts  are  not  folly  before  the  court,  where  the 

▲HB  oTHSBs.  cause  of  action,  if  any,  is  extremely  doubtful  and  entirely  noTelj 

and  where  the  damages  are  not  even  alleged  to  be  irreparable. 

^^*       If  at  the  trial  a  good  cause  of  action  is  found  to  exist,  damages 
Qmsjnracy'^  will  be  recovered  by  the  plaintiffs,  and  it  will  then  be  in  the  power 
£Ugtraint  of  of  the  court  also  to  grant  an  injunction.     It  has  always  been  the 
^rir^  ^"^'  practice  in  the  Chancery  Courts  to  refuse  to  irrant  injunctions  to 
oumert.      restrain  cnmmal  offences  even  if  injurious  to  property :  [Ulark  ▼. 
Freeman^  11  Beav.  112;  Prudential  Assurance  Company  Y.Knott, 
81  L.  T.  Rep.  N.  S.  866 ;  L.  Rep.  10  Ch.  142 ;  Fishery.  ApolUnaris 
Oompcmy,  32  L.  T.  Rep.  N.  S.  628 ;  L.  Rep.  10  Ch.  297.)     Since 
the  Judicature  Act  there  have  been  cases  in  which,  after  trial  and 
where  the  legal  right  has  been  established,  the  Court  of  Chancery 
has  granted  an  injunction  to  restrain  the  publication  of  a  libel 
injurious  to  trade,  and  where  the  injury  was  clearly  irreparable ; 
but  there  are  no  cases  in  which  this  has  been  done  upon  an 
interlocutory  application:  {Thomas  v.  WilUams,  43  L.  T.  Rep. 
N.  S.  91 ;  14  Cfh.  Div.  864.)     This  court  has  power  to  issue  an 
injunction  to  restrain  a  defendant  from  publishing  of  the  plaintiff^ 
to  the  injury  of  his  trade,  matter  which  a  jury  have  found  to  be 
libellous  {Saxby  v.  Easterbrook,  3  C.  P.  Div.  339),  but  not  before 
a  good  cause  of  action  has  been  established.     Moreover,  before 
granting  an  injunction,  the  court  must  consider  the  balance  of 
convenience  and  inconvenience,  which  in  the  present  instance  is 
vastly  in  favour  of  the  defendants.     In  fact,  to  grant  this  injunc- 
tion would  be  going  far  beyond  anything  ever  yet  done  by  the 
courts  upon  an  interlocutory  proceeding.     The  forfeiture  of  the 
six-monthly  rebate,  consequent  upon  an  infraction  of  the  rules  of 
the  conference,  is  not  in  the  nature  of  a  penalty,  as  has  been  con- 
tended by  the  other  side.    If  the  defendants  secure  the  whole  of 
the  trade,  they  can  afford  to  make  a  partial  return  to  the  shippers, 
otherwise  not.   That  is  a  perfectly  legitimate  mode  of  securing  to 
themselves  the  freights.     They  lose  the  right  to  the  return  umess 
they  conform  to  the  rules  of  the  conference.   The  particular  reason 
why  the  contract  is  made  in  that  form  is  that  there  is  a  brisk 
season  and  a  dull  season  in  the  Chinese  shipping  trade,  and  the 
defendants^  vessels  run  all  the  year  round  for  goods  and  passengers, 
whereas  the  plaintiffs  are  primarily  an  Australian  line,  and  run  to 
China  only  during  the  tea  season  when  trade  is  brisk.    They  also 
cited  Bex  v.  Turner^  13  East,  228 ;  Qregory  v.  Duke  of  Brunswick, 
6  M.  &  G.  205;  3  C.  B.  Rep.  481 ;  Beg.  v.  DruUt,  10  Cox  C.  C. 
592. 

Sir  Henry  James,  Q.C.  in  reply.-— If  the  combination  is  illegal 
and  in  restraint  of  trade,  that  is  sufficient  evidence  of  malice.  Lord 
Mansfield,  C.  J.,  lays  down  that  the  offence  of  conspiracy  does  not 
consist  in  doing  the  acts  by  which  the  mischief  is  effected,  but  in 
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conspiring  with  a  view  to  effect  the  intended  mischief  by  any  Thb  Mogul 
means.  The  illegal  combination  is  the  gist  of  the  offence :  {Bex  v.  Stkamshif 
Eccles,  1  Leach  0.  C.  274.)  Lnm^ 

Cur,  adv.  vuU.  v. 

Lord  CoLKEiDaK,  C. J.,  after  mentioning  that  Pry,  L.J.  concurred  Q^^^^^n' 
in  the  judgment  he  was  about  to  deliver^  stated  the  facts  of  the  Ain>'(yrHEB8. 

case  as  alleged  by  the  plaintiffs,  and  continued  substantially  as        

follows : — ^Assuming  that  the  plaintiffs  could  establish  what  they  |^- 
allege  to  be  their  case,  and  that  there  was  a  conspiracy  against  Con^tVocy^ 
them  on  the  part  of  the  defendants — for  such  it  would  be,  and  it  lUstraint  of 
is  certainly  conceivable  that  such  a  conspiracy  as  this  might  be  '^*~  f^^' 
proved  in  point  of  fact — I  entertain  no  doubt  that,  if  the  com-  "  *^^mer$,  ^ 
bination  could  be  made  out  to  be  not  a  mere  honest  endeavour  to 
support  the  defendants'  trade,  but  really  a  device  to  ruin  the 
plaintiffs,  an  indictment  for  conspiracy  would  lie,  and  it  would 
come  within  the  principle  laid  down  by  Lord  Mansfield  in  Bex 
v.  Eccles  (1  Leach  G.  C.  274).  That  case  is  as  good  law  now  as 
when  Lord  Mansfield  decided  it,  though  one  illustration  which  he 
gave  in  it  is  no  doubt  open  to  argument,  and  has  been  unfavour- 
ably commented  upon.  Still  it  is  good  law  in  principle.  This 
case  seems  also  to  be  within  the  principle  of  conspiracy  given  by 
Tindal,  C.J.,  in  O'Cmnell  v.  Ths  Queen  (11  CI.  &  F.  165.)  If 
the  law  has  been  correctly  laid  down  by  Lord  Fitzgerald  in  Beg. 
V.  Pamell  (14  Cox  C.  C.  508),  and  I  do  not  mean  to  express  any 
doubt  whatever  upon  the  point,  an  indictment  would  lie  in  a  case 
of  a  conspiracy  to  ''  boycott  '^  a  person.  I  find  it  difficult  to 
distinguish  the  facts  in  this  case,  if  true,  from  the  general  outline 
of  the  facts  in  the  case  before  Lord  Fitzgerald.  It  is  to  be 
observed  also  that  if  the  plaintiffs  succeed  in  this  action  the 
damages  may  be  exemplary,  and  such  as  may  severely  tax  the 
resources  of  the  conference  owners.  But  then,  admitting  for  the 
purposes  of  this  application  the  truth  of  all  the  facts  as  alleged 
by  the  plaintiffs,  there  arises  the  question  as  to  whether  the 
present  case  is  one  for  an  interlocutory  injunction.  Fry,  L.J., 
whose  experience  in  this  class  of  cases  is  far  greater  than  my 
own,  agrees  with  me  that  this  is  not  a  case  for  issuing  an  inter- 
locutory injunction,  although  it  does  come  within  the  legal  prin- 
ciple laid  down  by  Lord  Mansfield  in  Bex  v.  Eccles  (1  Leach  C.  C. 
2/4).  It  is,  in  point  of  fact,  a  very  difficult  case  for  the  plaintiffs 
to  establish.  The  defendants,  while  admitting  the  issue  of  the 
circular,  by  their  affidavits  put  a  totally  different  complexion  on 
the  case,  and  advance  one  which  is  at  least  plausible  and  one 
which  they  may  induce  a  jury  to  believe.  They  say  that  the 
forfeiture  of  the  rebate  by  shippers  who  do  not  deal  exclusively 
with  the  conference  steamers  is  not  an  exaggerated  penalty  ;  it 
is  not  more  than  they  have  a  perfect  right  to  do,  and  give  out 
that  they  will  do,  in  the  fair  protection  of  their  trade.  It  will  be 
for  a  jury  to  decide  which  of  the  two  contentions  has  been  made 
out  in  fact ;  it  is  a  matter  entirely  for  proof  by  evidence  and  bv 
examination  of  witnesses.     Then,  the  matter  being  very  doubtful, 
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The  Mogul  it  would  be  a  strong  thing  for  this  court  to  settle  it  for  some 

^CownPAirr     ^^^^^^^  by  issuing  an  interim  injunction.     Again,  the  fact  that  if 

Limited      the  plaintiffs  are  right  in  their  contention,  full  compensation  is 

t*.  capable  of  being  made  to  them  in  damages^  is  almost  in  itself  a 

Q^^AND^Oo  S'lffici©'^^  reason  for  not  granting  the  injunction.     If  they  succeed 

and'  others.  I  have  no  doubt  they  will  and  ought  to  get  very  substantial 

damages.     Further,  it  does  not  appear  to  me  that  the  plaintiffs 

^^'       will  suffer  anything  in  the  nature  of  irreparable  injury.     They 

Conspiracy  -  ™c^7  Suffer;  it  may  be  that  they  will  have  a  difficulty  in  carrying 

JUstraint  of  on  their  China  trade,  but  such  damage  differs  from  injury  called 

w«^7o/«A^^  ^^^  which  compensation  in  damages  would   be  no 

oumers.      redress.     There  are  also  other  circumstances  in  this  case  which 

appear  to  me  to  disentitle  the  plaintiffs  to  the  interim  injunction 

for  which  they  ask ;  for  instance,  the  state  of  things  complained 

of  existed  since  1879,  whereas  the  plaintiff  company  was   not 

incorporated   till  1883.     Again,  the  plaintiffs  are  primarily  an 

Australian  company,  and  there  has  saso  been  delay  in  makin^f 

this   application.      The   plaintiffs    have   not   put    forward    any 

grounds,  except  that  of  irreparable  injury,  upon  which  a  court 

of  Chancery  would  grant  an  injunction  upon  an  interlocutory 

application.     It  is  admitted,  also,  that  this  is  a  novel  application, 

and  the  absence  of  anything  like  authority  makes  us  consider  this 

case  far  too  doubtful  to  issue  the  interim  injunction  asked  for. 

Application  dismissed  with  costs. 
Solicitors  for  the  plaintiffs,  Oellatly^  Son,  and  Warton. 
Solicitors  for  the  defendants,  Freshfields  and  Williams. 


CENTRAL   CRIMINAL   COURT. 

Sept.  26,  1885. 

(Before  Hawkins,  J.) 

Rbg.  v.  Cubtis.  (a) 

Manslaughter — Neglect  of  duty — Refusal  of  medical  assistance  by 
relieving  officer — Destitute  person — Local  government  orders — 
General  Order  {Consolidated),  24th  July,  1847,  art.  216  (3), 
and  Outdoor  Belief  Begulaiion  Order,  lith  Dec.  1862,  arts,  6 

and  7. 

The  law  imposes  upon  relieving  officers  the  duiy  and  obligation, 
in  cases  where    bona  fide  applications  are  made  to  them  for 

(a)  Keported  by  R.  Cumninoram  Glen,  I>q.,  Bam'pler  at-Lair. 


o 
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medical  assistance  by  destitute  persons  in  cases  of  sudden  and        Rbo. 
urgent  necessity,  to  give  such  assistance  promptly  so  that  the      n-Jl-« 

mischief  rnay  he  dealt  with  in  its  infancy  ;  and  * 

Where  application  is  made  to  a  relieving  officer  for  medical  assist-        1885. 
ance  in  a  case  of  emergency,  and  death  or  bodily  harm  results  ^  ",     . 
from  a  refusal  to  grant  such  assistance,  it  is  no  answer  to  an  ^Befusaio/ 
indictment  against  the  relieving  officer  for  manslaughter  or  for  asaistanee  Inf 
causing  bodily  harm  that  the  applicant  was  in  &inploym£nt  for  ^^^iT^^^^ 
wages  or  other  hire  or  remu/neration,  if  at  the  time  the  applica^      person, 
tion  was  made  the  applicant  was  in  fact  destitute  of  the  mea/ns 
of  providing  independent  medical  assistance. 

N  the  26th  day  of  September,  at  the  Central  Criminal  Coort, 
Henry  Cartis  pleaded  not  guilty  to  the  following : 

Indictment /or  Misdemeanow, 

Central  Criminal  Court,)  The  jaron  for  oar  Lady  the  Queen  upon  their  oath 
to  wit.  )  present  that  at  the  time  of  the  eommiMion  of  the  ofifenoe 

hereinafter  in  this  indictment  mentioned  Henry  Curtis  was  the  relieying  officer  of 
the  poor  of  the  parish  of  Wandsworth  in  the  county  of  Surrey,  and  as  such  relieying 
officer  aforesaid  it  was  the  duty  of  the  said  Henry  Curtis  amongst  other  things  to 
reoeiye  all  applications  for  relief  made  to  him  by  poor  persons  in  his  said  parish,  and 
in  any  case  of  sickness  requiring  relief  by  medical  attendance  to  procure  such  attend- 
ance by  giving  an  order  on  the  district  medical  officer  of  the  said  parish,  or  by  such 
other  means  as  the  urgency  of  the  case  might  require,  and  in  every  case  where  appli- 
cation is  made  in  respect  of  sudden  or  urgent  necessity,  to  afford  such  relief  to  the 
destitute  person  as  might  be  requisite,  either  by  giving  such  person  an  order  of 
admission  into  the  workhouse  and  conyeying  him  thereto  if  necessary,  or  by  afford- 
ing him  relief  out  of  the  workhouse,  provided  that  the  same  be  not  giyen  in  money, 
whether  such  destitute  person  be  settled  in  the  parish  or  not. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  whilst 
the  said  Henry  Curtis  was  such  relieving  officer  as  aforesaid,  and  whilst  it  waa  the 
duty  of  the  said  Henry  Curtis  as  heretofore  mentioned,  to  wit,  on  the  let  day  of 
August  in  the  year  of  our  Lord  1885,  one  Edward  Wright  was  an  infant  of  tender 
age,  to  wit,  of  the  age  of  seventeen  months,  and  was  whoUy  unable  to  provide  himself 
with  medicine  or  medical  attendance  or  any  of  the  necessaries  of  life,  and  waa  under 
the  care,  charge,  and  control  of  John  Wright  and  Sarah  Wright,  the  mother  and 
father  of  the  said  Edward  Wright,  who  then  were  poor  persons  residing  at  the  said 
parish,  and  on  the  said  1st  day  of  August  the  said  Edward  Wright  suddenly  became 
and  was  grievously  sick  and  ill  and  disordered  in  his  body  and  in  great  and  sudden 
and  urgent  need  of  medical  attendance,  which  said  medical  attendance  the  said  John 
Wright  and  Sarah  Wright  were  unable  by  reason  of  their  said  poverty  to  provide  or 
procure  for  the  said  Edward  Wright,  and  hereinafter,  to  wit,  on  the  day  aforesaid,  the 
said  Sarah  Wright  applied  to  the  said  Henry  Curtis  as  such  lelieving  officer  as  afore- 
said for  an  order  on  the  district  medical  officer  of  the  said  parish  to  visit  and  under- 
take the  medical  attendance  of  the  said  Edward  Wright 

And  the  juron  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 
Henry  Curtis,  well  knowing  the  premises  and  being  such  relieving  officer  aa  afoz^said, 
on  the  said  1st  day  of  August,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  and  whilst  his  duty  was  as  hereinbefore 
mentioned,  not  regarding  his  said  duty  in  that  behalf,  wilfully  and  maliciously 
unjustly  and  unlawfully  did  neglect  and  refuse  to  give  to  the  said  Sarah  Wright  such 
order  for  the  attendance  of  the  medical  officer  of  the  said  parish  to  and  upon  the  said 
Edward  Wright  as  aforesaid,  and  did  neglect  and  refuse  to  procure  by  any  other 
means  the  attendance  of  the  said  medical  officer  upon  the  said  Edward  Wright,  by 
reason  of  which  said  neglect  and  refusal  of  the  said  Henry  Curtis  the  said  Edward 
Wright  became  and  was  extremely  sick  and  ill,  and  afterwards,  to  wit,  on  the  2nd  day 
of  August  in  the  year  aforesaid,  through  and  by  reason  of  the  want  of  such  medical 
attendance  aa  aforesaid,  did  die,  t^  the  great  injury,  damage,  and  oppression  of  the  said 
Edward  Wright  and  to  the  shortening  of  his  life,  and  against  the  peaoe  of  our  said 
Lady  the  Queen,  her  Crewn  and  dignity. 

Second  Count — And   the  jurora  aforesaid  upon  their  oath  aforesaid  do  further 
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ItiQ.  present  that  the  said  Henry  Curtis,  well  knowing  the  premises  in  the  first  ooont 

0.  mentioned,  being  snoh  relieving  officer  as  aforesaid,  and  whilst  his  duty  was  as  herein- 

GuBTis.        before  mentioned,  on  the  said  1st  day  of  August,  at  the  parish  aforesaid,  in  the  countj 

aforesaid,  and  within  the  jurisdiction  of  the  said  court,  not  regarding  his  said  daty  in 

1885.  ^^^^  behalf,  did  wilfully,  maliciously,  and  unjustly  and  unlawf cdly  neglect  and  refuse  to 

give  to  the  said  Sarah  Wright  such  order  as  hereinbefore  mentioned  for  the  attend- 

Manslaughter  <^^  ^^  ^^  medical  officer  of  the  said  parish  to  and  upon  the  said  Edward  Wright  as 

fU/tual  of  Aforesaid,  and  did  neglect  and  refuse  to  procure  by  any  other  means  the  attendanoe 

assistcmcc  by    ^'  ^^®  ^'^  medical  officer  upon  the  said  E2dward  Wright,  by  reason  of  which  said 
relieving  office-  neglect  and  refusal  in  this  count  mentioned,  and  by  reason  of  the  want  of  such  medical 

Zkstitute    sttendance  as  aforesaid,  the  said  sickness  and  illness  of  the  said  Edward  Wiighi  was 

person.  greatly  increased  and  aggravated  and  his  life  was  thereby  placed  in  great  peril  and 
danger,  to  the  great  injury,  damage,  and  oppression  of  the  said  Edward  Wright,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Grown  and  dignity. 

The  prisoner  had  been  committed  for  trial  apon  a  coroner's 
warranty  a  verdict  of  manslaaghter  having  been  foand  against 
him  upon  an  inquest  held  in  consequence  of  the  following  facts  :— 

On  Saturday,  the  1st  day  of  August,  1885,  about  3  a.m.y 
Edward  Wright,  aged  seventeen  months,  one  of  the  ten  children 
of  John  Wright,  was  taken  suddenly  ill  with  diarrhoea  and 
sickness,  but  got  better  until  12  p.m.  that  night,  when  he  had 
another  attack,  and  died  at  3  a.m.  on  the  2nd  day  of  August. 

About  9  a.m.  on  the  Saturday  the  mother  of  the  child  went 
to  the  prisoner,  who  was  the  relieving  officer  of  the  parish  in 
which  she  resided,  and  applied  to  him  for  a  medical  order.  The 
prisoner,  however,  refused  to  give  her  the  order,  upon  her 
informing  him,  as  the  reason  for  the  application  not  being  made 
by  her  husband,  that  he  was  out  at  work. 

The  husband  had  been  out  of  work  for  a  month  until  the 
previous  Monday,  when  he  obtained  employment  as  a  carman,  for 
which  he  received  21«.  on  the  Saturday.  On  that  day  the 
mother  had  no  money,  and  did  not  have  any  until  her  husband 
came  home  about  8  p.m.,  when  he  gave  her  20«.,  he  having  been 
absent  on  his  employment  from  4.30  a.m.  that  morning. 

After  the  husband's  return  no  doctor  was  sent  for^  as  the  child 
had  become  better,  and  no  steps  were  nor  had  been  taken  to 
obtain  medical  assistance  for  him,  except  those  already  stated,  np 
to  the  time  of  its  death. 

The  evidence  of  the  doctor,  who  had  made  a  post'inori&m 
examination  of  the  child,  was  that,  had  the  child  been  seen  daring 
the  day  time  of  the  Saturday,  it  might  have  had  a  fair  chance  of 
life,  that  the  absence  of  a  medical  man  to  attend  upon  it  might 
or  might  not  have  accelerated  its  death,  and  that,  if  he  had  seen 
the  child  between  11  a.m.  and  1  p.m.  on  that  day,  he  could  not 
say  whether  he  would  have  lived  or  not. 

By  art.  215  (3)  of  the  General  Order  (Consolidated)  24th 
July,  1847,  of  the  then  Poor  Law  Commissioners  it  is  the  duty 
of  relieving  officers :  "  In  any  case  of  sickness  or  accident 
requiring  relief  by  medical  attendance,  to  procure  such  medical 
attendance  by  giving  an  order  on  the  district  medical  officer  .  •  . 
or  by  such  other  means  as  the  urgency  of  the  case  may  require.'' 

But  art.  5  of  the  Outdoor  Kelief  Regulation  Ohrder,  14th 
December,  1852  :  "  No  relief   shall  be  given  to  any  able-bodied 
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male  person  while  he  is  employed  for  wages  or  other  hire  or         Rm. 
remuneration  by  any  person."  „  ^• 

Art.  7  of  the  last- mentioned  order,  however,  provides  that  the        

regulation  in  art.   5  shall  not  be  imperative  in  the   folio wiug        1885. 
cases : — "  1st.  The  case  of  a  person  receiving  relief  on  account  of  ^    T~a# 
sudden  and  urgent  necessity ;  2nd.  The  case  of  a  person  receiving  ^^f^alof 
relief  on  account  of  any  sickness,  accident,  or  bodily,  or  mental   amstance  by 
infirmity  affecting  such  person  or  any  of  his  family.*'  rtKwmg  officer 

Poland  for  the  prosecution.  pJnon. 

Forrest  Fulton,  for  the  defence,  contended  that  the  indictment 
was  bad,  inasmuch  as  by  the  first  count  a  felony  was  disclosed, 
and  such  felony  could  not  be  charged  as  a  misdemeanour ;  that  a 
felony  being  disclosed,  there  could  not  be  a  conviction  for  a 
misdemeanour  without  statutory  authority  for  such  conviction 
Reg.  V.  Thomas  (L.  Bep.  2  C.  C.  B.  141) ;  that  where  a  discretion 
was  given,  as  in  the  present  case,  a  duty  could  not  exist  such  as 
would  render  the  person  in  whom  the  discretion  was  vested  liable 
for  neglect  of  that  duty,  if  such  neglect  was  caused  merely  by  a 
mistaken  exercise  of  that  discretion;  and  that,  in  the  present 
case  at  any  rate,  the  prisoner  was  justified  in  exercising  his 
discretion  aa  he  did,  by  reason  of  his  being  informed  by  the 
mother  that  her  husband  was  in  employment. 

Hawkins,  J. — The  prisoner  is  charged  for  having,  by  his 
neglect  of  duty,  caused  first  the  death  of  the  infant  whose  name 
is  mentioned  in  the  indictment ;  and  in  the  second  count  he  is 
charged  with  having  caused  the  infant  grievous  bodily  harm. 
In  thus  stating  the  indictment  I  do  not  profess  to  have  mentioned 
the  exact  legal  language  in  which  the  charges  are  framed ;  but 
rather  to  tell  you  the  nature  of  them.  There  are  one  or  two 
questions  which  will  be,  or  rather  would  be,  important  under 
ordinary  circumstances.  I  have  already  myself  formed  a  judg- 
ment upon  the  matter,  but  I  think  it  would  be  inconvenient,  at 
this  particular  moment,  that  1  should  tell  you  what  it  is,  although 
before  I  conclude  the  observations  I  shall  have  to  make,  I  shall 
tell  you  fully  and  frankly  what  I  think  of  the  matter.  The 
matter  is  one  of  considerable  public  importance,  and  it  is  because 
of  that  that  I  am  troubling  you  at  greater  length  than  I  otherwise 
should  be  inclined  to  do,  because  I  think,  whatever  the  result  of 
this  inquiry,  that  it  is  very  desirable  that  the  public  should  know 
at  all  events  what  is,  or  what  I  conceive  to  be,  the  law  of  this 
case.  Now,  by  the  31  &  32  Vict.  c.  122,  s.  37,  it  is  enacted 
in  these  words  :  ''  That  any  parent  who  shall  wilfully  neglect  to 
provide  adequate  food,  clothing,  medical  aid,  or  lodging  for  his 
child,  being  in  his  custody  under  the  age  of  fourteen  years, 
whereby  the  health  of  such  child  shall  have  been  or  shall  be 
likely  to  be  seriously  injured,  he  shall  be  guilty  of  an  offence 
punishable  on  summary  conviction.'*  Apart  also  from  statute 
law  the  common  law  enforces  this  duty — these  obligations  on 
parents — and  therefore  it  was  made  a  legal  offence  for  anyone, 
parent  or  otherwise,  upon  whom  the  law  imposed  any  duty,  or 
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Rko  who  had  by  contract,  or  any  lawful  act,  taken  upon  himself  or 

*'•  herself  any  duty  in  connection  with  providing  food,  clothing, 

.  medical  aid,  or  lodgings  for  a  child  under  the  age  of  fourteen, 

1886.  and  who  neglects  that  duty,  and  thereby  causes  his  or  her  death, 

",     .    ,  and  any  person  who  commits  that  offence  is  as  guilty  as  if  he 

J^^salof  caused  the  death  by  some  overt  act.     Again,  it  is  an  offence  for 

assistance  ly  anyone  who  by  neglect  of  that  duty  causes  bodily  harm  or  injury 

^^^^Dest^^T  *^  *^^o^^®r-  "^^^^  ^s  *^  ^*y>  ^f  *  ^^^  neglects  the  duty  which  he 
perlm,  ^  owcs  towards  the  child,  namely,  to  sustain  or  maintain  it,  and 
death  ensues,  he  is  guilty  of  manslaughter;  or  if  he,  by  such 
neglect,  occasions  serious  bodily  harm  or  injury  to  the  child, 
being  alive,  he  could  not  be  convicted  of  manslaughter,  he  is 
liable  to  be  prosecuted  for  a  misdemeanour.  Therefore,  as  you 
see  the  law  provides  for  such  a  breach  of  duty,  and  if  the  duty 
is  not  fulfilled  and  there  is  either  death  or  harm  happening  to  the 
child,  in  my  judgment  the  party  guilty  of  that  neglect  by  reason 
of  which  death  or  injury  follows  is  guilty  of  a  crime.  Now  there 
is  another  matter  of  law  which  I  think  it  right  to  tell  you  before 
I  proceed  to  the  duty  of  the  parish  officers.  There  is  a  legal 
duty  upon  a  person  who  is  unable  to  provide  for  any  other  person 
the  necessaries  of  life  which  he  or  she  is  legally  bound  to  provide 
to  make  application  to  the  proper  authorities — ^the  parochial 
authorities  in  cases  where  the  parochial  authorities  are  bound  |j 

to  furnish  it,  and  in  which,  through  poverty  and  destitution,  the 
parties  are  unable  to  provide  it  themselves ;  and  an  application 
being  so  made  the  local  authorities  are  bound  to  furnish  relief. 
There  is  a  case  on  record,  to  which  I  need  not  particularly  refer, 
in  which  the  defence  put  forward  was  that  she  or  he  had  not  the 
means  of  providing  the  proper  necessaries,  and  in  which  it  was 
expressly  held  that  in  such  an  event  the  child  was  not  to  be 
aUowed  to  starve ;  and  that  it  was  the  duty  of  those  responsible 
for  the  child,  if  they  had  not  the  means  themselves  to  provide  the 
proper  necessaries,  to  apply  to  the  relieving  officers.  And  without 
troubling  you  further  upon  that,  there  is  a  clause  in  the  Poor 
Law  Order,  read  to  you  by  Mr.  Poland,  made  I  think  in  the 
month  of  July,  1847 ;  and  this  is  what  it  states  regarding  the 
duties  of  relieving  officers,  art.  215 :  ''The  following  shall  be  the 
duties  of  a  relieving  officer.  .  .  .  No.  2.  To  receive  all 
applications  for  relief  made  to  him  in  his  district  or  relating  to 
any  parish  situated  within  his  district,  and  forthwith  to  examine 
into  the  circumstances  by  visiting  the  house  of  the  applicant  (if 
situated  within  his  district),  and  by  making  all  necessary  inquiries 
into  the  state  of  health,  the  ability  to  work,  the  condition  and 
family,  and  the  means  of  such  applicant,  and  to  report  the  result 
of  such  inquiries  in  the  prescribed  form  to  the  guardians  at  their 
next  ordinary  meeting,  and  also  to  visit  from  time  to  time,  as 
requisite,  all  paupers  receiving  relief,  and  to  report  concerning 
the  same  as  the  guardians  may  direct.'*  Now  comes  No.  3 :  "In 
any  case  of  sickness  or  accident  requiring  relief  by  medical 
attendance,  to  procure  such  attendance  by  giving  an  order  on  the 
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distriot  medical  officer^  or  bj  each  other  means  as  the  argency         Rb>- 
of  the  case  may  require/'     Art.  5  of  the  Outdoor  Belief  Begula-      co^g. 

tion  Order^  dated  the  14th  day  of  December  1852,  says,  and  this        

is  relied  upon  by  Mr.  Forest  Pulton,  defending  the  prisoner,  as        1885. 

an  answer  to  this  charge  :  "No  relief  shall  be  given  to  any  able-    xfaMhThter 

bodied  male  person  while  he   is  employed  for  wages  or  other   ^R^w^lof 

hire  or  remuneration  by  any  person."     But  art.   7  provides  that   assistance  htf 

the  regulations  in  art.  5  shaU  not  be  imperative  in  the  following  ^^!!^^^ii^^ 

cases :  1st.  "  The  case  of  a  person  receiving  relief  on  account  of      pwaon. 

sudden  and  urgent  necessity ;''   2nd.  "The  case  of  a   person 

receiving  relief  on  account  of  any  sickness,  accident,  or  bodily  or 

mental  infirmity,  affecting  such  person  or  any  of  his  family ;  *' 

3rd.  "  The  case  of  a  person  receiving  relief  for  the  purpose  of 

defraying  the  expenses  of  the  burial  of  any  of  his  family .''     Those 

articles  are  repeated  in  the  Believitig  Officers  Manual,  which  I 

believe  is  handed  to  every  relieving  officer  upon  commencing  his 

duties ;  and  there  is  a  comment  made  in  the  work  upon  those 

articles,  which  I  take  was  brought  to  the  knowledge   of  the 

defendant,  in  which  it  is  laid  down  that  no  relief  shall  be  given 

unless  the  parties  are  destitute.     Mr.  Poland  says  that  in  this 

particular  case,  even  if  you  can  say  that  the  man  Wright,  the 

father  of  the  child,  was  "  employed  for  wages  or  other  hire  or 

remuneration,''  that  it  comes  fuUy  within  the  exceptions  set  forth 

in  art.  7,  which  I  think  really  does  meet  a  case  of  this  description. 

I  think  the  law  does  impose  upon  the  relieving  officer  the  duty 

and  the  obligation  in  cases  where  a  bond  fide  application  is  made 

to  him  by  a  destitute  person  in  case  of  sudden  illness  to  give 

assistance  promptly,  so  that  the  mischief  may  be  dealt  with  in 

its  infancy,  and  it  seems  idle  to  put  forward  such  an  excuse  as 

has  been  urged,  viz.,  that  the  man  would  be  in  receipt  of  wages 

at  night.     The  prisoner  says :  "  I  told  her  (the  wife)  that  the 

head  of  the  family  must  make  the  application ;  but  I  do  not 

know  if  he  had  come  whether  I  should  have  given  him  an  order, 

because  I   do  not  consider  a  man  earning  wages  a  destitute 

person."     How  idle  it  is  to  put  for^^ard  such  a  plea.     Why  it 

might  be  that  the  wages  are  not  paid  for  a  month,  and  yet 

notwithstanding  this  they  must  go  struggling  on.     A  man  might 

very  well  say,  under  such  circumstances,  "  I  have  got  work  to  do 

it  is  true,  but  I  cannot  ask  my  master  to  pay  me  my  wages,  or  a 

part  of  them,  until  the  end  of  the  month.     I  can  hardly  get  bread 

to  eat,  much  less  provide  medical  comfort  for  my  family."     Unless 

such  a  man  is  not  destitute  until  his  wages  are  paid,  I  do  not 

know  who  is.     It  is  all  nonsense  to  tell  me  that  a  man  with  a 

guinea  a  week,  and  who  has  eleven  in  family,  is  not  destitute. 

2l8.  per  week  is  not  a  great  sum.     I  do  not  think  the  relieving 

officer  would  consider  himself  otherwise  than  destitute  if  he  had 

eleven  children,  and  the  guardians  told  him  that  in  future  they 

would  not  pay  him  more  than  a  guinea  a  week.     I  think  he  would 

say  that  he  was  destitute,  and  that  he  would  complain  bitterly, 

and  so  would  everyone  else.    But  it  does  not  stop  here.      It  is 
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Rico.  quite  true  that  the  man  is  getting  2 la.  a  week^  and  even  with 

^^  that  sam  a  man  would  have  to  squeeze  and  deprive  himself  and 

'  his  family  of  many  little  comforts  ;  but  although  he  is  earning 

1885.  2l8.  per  week  he  has  not  earned  them  until  the  Saturday  ni^ht, 

,-   "■;     ,,  and  Wright  had  been  out  of  work  for  a  month  previously,  and. 

Manslaughter         ,  .        .?  v     i.    j        j.  i_'it  •     i.i.     t! 

.  Eefusalqf  ^  ^^^  ^^0  says,  she  had  not  a  shiUing  or  a  penny  m  the  hoose, 
assistance  bjf  SO  that  his  was  not  the  case  of  a  man  who  has  received  21 9.  one 
reUeving  officer  Saturday,  which  is  to  last  him  until  the  next  Saturday,  when 
p^s^J!      another  2l8.  is  coming,  and  so  on.     The  man  had  earned  nothing 
for    a    month,   and   had  absolutely  nothing.      The   defendant, 
however,  never  went  to  see  the  deceased.     He  made  no  inquiries, 
but  simply  stuck  at  his  absurd  rule  that  the  head  of  the  family, 
who  coald  not  be  found,  must  be  found  before  he  could  give  any 
relief.     It  might  have  been  that  the  father  was  not  working  in 
the  parish,  but  at  all  events  he  was  told  by  the  mother  that  she 
could  not  tell  where  she  could  find  him,  and  I  think  she  added, 
''  I  believe  my  child  will  have  died  before  I  can  get  back.*'    All 
I  can  say  is,  that  I  never  heard  of  such  harsh  conduct  as  to  deny 
relief  in  a  case  of  this  sort  simply  because  the  head  of  the  family 
was  not  making  the  application.     Now  I  come  to  the  next  part 
of  the  case.     I  will  read  you  what  the  indictment  says,  for  it  is 
necessary  that  you   should  clearly  understand  this  before  you 
determine  the  question  which  I  shall  presently  submit  to  you. 
The  indictment  proceeds  to  state  that  "  the  said  Henry  Curtis 
well  knowing  the  premises,  and  being  such  relieving  officer  as 
aforesaid,  on  the  said  1st  day  of  August,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  and  whilst  his  duty  was  as  hereinbefore  mentioned,  not 
regarding  his   said  duty   in   that   behalf,   wilfully,   maliciously, 
unjustly,  and  unlawfully  did  neglect  and  refuse  to  give  to  the 
said  Sarah  Wright  such  order  for  the  attendance  of  the  medical 
officer  of  the  said  parish  to  and  upon  the  said  Edward  Wright  as 
aforesaid,  and  did  neglect  and  refuse  to  procure  by  any  other 
means  the  attendance  of  the  said  medical  officer  upon  the  said 
Edward  Wright.''  I  put  it  to  you  whether  there  is  any  reasonable 
doubt  in  your  minds  that  the  whole  of  what  I  have  read  has  been 
established  by  the  evidence,  that  is,  as  to  the  neglect.  That  is  the 
question  you  have  to  decide.     It  is  not  for  me,  but  I  cannot 
conceive  anyone  entertaining  a  doubt  upon  that  part  of  the  case. 
But  then  comes  that  part  of  the  indictment  which  I  think  is 
essential  to  the  constitution  of  this  crime.     A  man  may  neglect 
his  duty,  but  unless  serious  consequences  follow  the  law  does  not 
take  cognisance  of  such  neglect,  and  certainly  the  criminal  law 
cannot  be  applied,  and  cannot  be  made  to  punish  him,  where  no 
harm  is  done  by  such  neglect  or  refusal.      If  harm  follows,  then 
he  who  is  guilty  of  such  refusal  or  neglect  may  be  held  answerable 
for  manslaughter  if  death  is  a  consequence  of  the  harm,  or  for 
causing  bodily  injury,  where,  although  death  does  not  follow, 
harm  or  injury  or  prolonged  suffering  is  a  result.     Therefore,  it 
was  necessary  in  this  indictment  that  the  allegation  '^  by  reason 


CRIMINAL  LAW  CASES.  753 

of  which  refusal  the  said  Herbert  Wright  became  grievously  sick         Rao. 
and  ill/'    The  second  count  of  the  indictment  in  substance  recites      cu^o 

the  same  facts  as  the  first  count,  and  then  alleges  '^  that  by  reason        

of  such  neglect  ^'  the  sickness  of  and  illness  of  the  said  Edward         1885. 

Wright  was  greatly  increased  and  aggravatedj  and  his  life  was   i^f^^^^i^^^^ 

thereby  placed  in  great  peril  and  dauger/'     As  to  this  there  is  '—tujasalof 

very  slight  evidence.     The  obligation  of  the  relieving  officer  I   a^sistanct^y 

think  is  proved.     The  condition  of  the  parents  is  itself  apparent.  ^^^^^^^^^^^ 

There  is  equally  no  doubt  upon  the  question  that  the  child  was       yie/^on. 

sick.     There  is  equally  no  doubt  that  the  child  was  unable  to 

provide  for  itself,  and  nobody  questions  that  its  parents  were  too 

poor  to  provide  for  it.     It  is  beyond  doubt  that  the  parents  had 

the  right  to  go  to  the  relieving  officer.     I  think  at  all  events  that 

as  a  matter  of  law  tbe  mother  had  that  right.     That  she  saw  the 

relieving  officer,  and  that  he  refused  to  give  the  order  is  clear. 

That  he  refused  to  give  it  on  an  insufficient  reason  is,  I  think, 

also  clear.      Then  what  was  the  harm  done  by  reason  of  that 

refusal.     The  child  was  very  ill  when  the  woman  went  to  the 

defendant,  so  ill  that  she  thought  it  would  be  dead  before  she 

got  back.     In  this  she  was  mistaken,  for  when  she  got  back  the 

child  got  better,  not  worse,  and  as  the  poor  woman  said  ''  it 

became  comfortable.''  As  the  night  came  on  the  child  apparently 

got  all  right;  therefore,  it  is  difficult  with  this  evidence  to  say 

that  the  child,  by  reason  of  the  refusal  of  the  relieving  officer  to 

give  that  medical  order  on  the  morning  of  the  1st  day  of  August, 

caused  the  sickness  to  be  aggravated,  for  in  point  of  fact  the  child 

got  better.     And  although  I  am  not  unaware  of  what  Mr.  Poland 

urged  afterwards,  yet  I  think  the  evidence  to  establish  that  is 

very  faint,  for  you  will  remember  that  it  was  after  twelve  o'clock 

at  night  that  the  child  became  again  sick,  and  was  again  attacked 

with  diarrhoea,  and  then  neither  the  father  nor  the  mother  went 

to  the  relieving  officer.     Had  he  gone  a  second  time,  perhaps, 

the  man  then  having  his  wages,  the  21««  in  his  pocket,  it  might 

have  been  said — I  will  not  say  lawfully  said — that,  having  received 

his  wages,  he  was  not  in  a  state  of  destitution.     It  is,  however, 

not  necessary  for  you  to  consider  that,  because  the  man  did  not 

go  the  second  time  to  the  reUeving  officer.     So  then  matters 

went  on  until  three  o'clock  in  the  morning,  when  the  child  died. 

Can  you  therefore  trace  its  death  to  the  neglect  of  the  relieving 

officer  in  refusing  to  give  a  medical  order  in  the  morning  ?    All 

that  the  medical  man  would  say  upon  that  point,  and  it  is  all  that 

he  could  be  expected  to  say,  was  that  it  might  or  might  not 

have  had  something  to  do  with  the  death.     When  you  come  to 

ask  this  question  for  yourselves  you  are  bound,  before  you  find  a 

verdict  adverse  to  the  defendant,  not  to  be  satisfied  that  it  might 

or  might  not  have  caused  the  death  of  the  child  ;  but  that  it  did, 

and  that  medical  aid  would  have  been  of  benefit  to  the  child. 

How  then  can  you  say  that  the  child  became  worse  after  the 

refusal — ^bow  can  you  say  that  the  second  attack  of  diarrhoea  was 

necessarily  aggravated  by  the  neglect  of  the  relieving  officer  on 

VOL.  XV.  c  c  c 
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Reg.       the  first  attack  ?   It  strikes  me  that  there  is  very  slight  evidenoe 
*^-  upon  this  point,  and  I  doubt  very  much  whether  you  will  feel 

'      yourselves  safe  in  saying  that  the  sickness  on  the  second  occasion 

1885.  was  aggravated  substantially  by  the  want  of  medical  attendance 
~"  on  the  first,  when,  as  a  matter  of  fact,  after  the  first  the  child 
-^Refusal  of  became  better  instead  of  worse.  Therefore,  it  seems  to  me  that 
assistance  ly  if  you  take  this  viow  that  you  will  not  be  at  liberty  to  convict  the 
reiieving  officer  ^^^Qj^Qj,  of  having  caused  Substantial  harm  to  the  child  or  its 
"person!'  ^  death.  Although  the  latter  occurred  after  a  very  important 
breach  of  duty,  still  you  cannot  strain  the  law  for  the  purpose  of 
meeting  this  particular  case.  In  my  judgment  the  evidence  as 
to  the  cause  of  death  is  far  too  slight  to  warrant  you  in  coming  to 
a  verdict  of  manslaughter.  As  regards  having  caused  serious 
bodily  harm  I  think  it  is  the  duty  of  the  relieving  officer  when  a 
person  applies  to  him  if  he  or  she  is  within  his  district,  to  give  an 
order  on  the  medical  officer  of  the  union  in  order  that  the  sudden 
emergency  might  be  dealt  with,  and  I  can  only  say  that  if  the 
law  does  not  enable  him  to  do  this,  that  the  sooner  it  is  made 
to  do  so  the  better.  If  the  law  is  not  so  now,  it  is  in  a 
very  bad  state,  for  it  would  be  a  most  unfortunate  thing  to 
suppose  that  where  a  man  or  a  member  of  a  family  is  suddenly 
stricken  down  by  sickness,  and  is  in  need  of  the  attendance  of  a 
medical  man,  if  at  the  moment  that  this  misfortune  happens  the 
head  of  a  family  is  only  temporarily  destitute  of  the  means  of 
procuring  the  assistance  himself,  medical  assistance  should  be 
refused  him  by  the  relieving  officer.  It  would  be  a  very  sad 
state  of  the  law  if  it  should  be  the  duty  of  the  relieving  officer 
not  to  give  such  assistance,  of  course  always  supposing  that  the 
person  applying  is  at  the  moment  of  making  the  application 
destitute,  and  that  it  is  a  case  of  sudden  emergency  such  as  I 
have  mentioned,  and  coming  in  the  way  it  did  in  this  case.  Just 
let  us  see  how  this  case  stands  with  reference  to  the  present 
defendant.  Wright  was  the  father  of  a  family  of  ten  children. 
He  had  been  out  of  work  for  a  considerable  time  when  on  the 
Monday  morning,  as  this  occurred  on  the  Saturday,  he  obtained 
work  as  a  carman.  By  the  Saturday  night  he  had  worked  the 
full  week,  and  was  entitled  to  have  his  wages,  21«.,  paid  over  to 
him.  Until,  however,  these  wages  were  paid  to  him  he  was  in  a 
state  of  poverty.  I  do  not  think  that  any  sensible  person,  if  he 
came  to  consider  what  the  wife  said,  namely,  that  she  had  not 
a  penny  piece  in  the  house,  would  come  to  any  other  conclusion 
than  that  the  family  were  in  a  state  of  hopeless  poverty.  It  is 
quite  true  that  he  was  entitled  to  have  his  wages  on  the  Saturday 
night,  but  when  this  matter  arose  the  Saturday  night  had  not 
come.  They  were  hopelessly  penniless,  and  if  that  is  not  poverty 
and  destitution  I  do  not  know  what  poverty  and  destitution  is. 
Under  such  circumstances  there  is  no  quarter  to  which  a  person 
living  in  a  parish  can  go  for  medical  aid  unless  some  medical 
man  will  kindly  give  credit,  and  the  wife  in  this  case  was  not 
bound  to  go  first  to  this  gentleman,  then  to  that,  asking  them  to 
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give  her  credit ;  nor  would  they  be  bound  to  attend^  although        Rso. 
they  might  upon  a  case  of  suffering  being  brought  to  their  know-  *^- 

ledge.     The  wife  did  go  to  the  defendant,  and  there  was  nothing ' 

in  her  statement  to  make  him  doubt  that  the  child  was  ill  with  IB85. 
diarrhoea.  There  was  nothing  in  this  to  make  him  think  that  .-  "y^  , 
she  was  a  fraudulent  person  telling  an  untrue  tale.  She  wanted  -J'^e^ualcf 
an  order  so  that  the  medical  man  might  come  and  see  her  child,  assutanee  by 
She  did  not  do  this  for  money,  it  was  not  for  any  gain  to  herself ;  *ff^  ?^^^ 
her  story  was  simply,  '*  let  the  medical  officer  come  and  see  my  person. 
child,  who  I  am  afraid  will  be  dead  before  I  can  get  back.^'  Was 
she  destitute  ?  I  have  already  pointed  out  that  it  is  impossible 
to  come  to  any  other  conclusion  than  that  she  was.  Was  her 
child  sick  ?  There  is  not  a  particle  of  evidence  to  doubt  it  f 
Was  it  necessary  to  have  medical  aid  ?  The  evidence  shows  that 
it  was  a  case  of  urgent  medical  necessity  on  the  part  of  a  person 
who  was  destitute,  and  I  cannot  in  my  own  mind  entertain  one 
single  shadow  of  doubt  that  it  was  the  duty  of  the  relieving 
officer,  the  prisoner  at  the  bar,  to  have  handed  over  to  her  an 
order  upon  the  medical  officer  of  the  union  that  he  might  visit 
the  child,  and  do  that  which  was  necessary  in  his  judgment  to 
succour  the  child.  Now,  then,  let  us  take  the  defendant's  answer. 
''  Where's  your  husband,'*  he  said  to  the  wife,  ''  he  must  come, 
he  is  the  head  of  the  family.''  *'  But  he  can't  come,"  she  replied ; 
and  he  then  said,  '^  he  must."  ''  He  can't,"  says  the  woman, 
^^  I  don't  know  where  he  is."  That  was  true  because  he  was  a 
carman  and  the  woman  did  not  know  where  it  would  have  pleased 
the  master  to  send  her  husband.  Suppose  the  man  had  come, 
what  earthly  good  could  he  have  done  except  to  tell  the  same 
story  as  his  wife,  viz.,  that  the  child  was  sick  and  that  he  was 
penniless.  The  very  time  that  the  man  was  occupied  in  going 
for  the  medical  officer's  order  might  have  been  deducted  from 
the  man's  wages  by  the  master,  so  that  the  effect  would  be  to 
make  the  man  poorer  than  he  was  by  diminishing  the  little  wages 
he  was  about  to  receive.  I  must  say  that  the  refusing  of  a 
medical  order  to  what  was  really  a  dying  child  was  inhuman  in 
the  highest  degree.  I  say  that  if  the  defendant's  conduct  can  be 
justified  by  the  orders  given  to  him  by  his  guardians,  or  by  any 
of  those  having  authority  over  him,  that  those  orders  are  illegal 
orders,  and  certainly  they  are  not  such  as  those  contemplated  by 
the  Poor  Law  Commissioners  in  making  the  general  regulations. 
I  think  it  right  to  say  this  because  I  say  that  it  is  the  duty  of 
every  relieving  officer  to  carry  out  his  orders  in  the  spirit  in  which 
those  orders  were  framed ;  and  it  is  certainly  not  carrying  out 
that  spirit  that  a  sick  child  should  be  neglected  after  the 
mother  of  the  child,  who  knew  its  wants,  had  made  such  an 
urgent  application  for  a  medical  order,  and  that  simply 
because  the  head  of  the  family  was  not  present  and  could  not 
be  found,  perhaps  it  might  be,  before  life  from  this  poor  little 
thing  had  gone.  Now  let  me  take  the  the  statement  of  the 
prisoner  himself  as  made  before  the  coroner,  who  most  kindly 

c  0  c  2 
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Rko.        gave  the  prisoner,  althoagh  he  was  not  boand  to  do  so^  every 
Cub  8       opportunity  of  clearing   himself,  whether   by  asking  questions, 

'      which   is   not  usual,  or  by   giving   evidence.     No   doubt   the 

1885.  coroner,  inasmuch  as  the  prisoner  was  the  relieving  oflicer, 
„  'Z  ,,  thouerht  it  ri^ht  and  just  that  he  should  have  those  opportu- 
—  jRgfuMlof  Bities  of  explammg  or  of  getting  rid  of  the  impressions  whicn 
assistance^  such  a  state  of  things  had  created.  Well,  Henry  Curtis,  the 
nhevtng  officer  prisoner.  Said  this :  *'  The  mother  of  deceased  came  to  me 
'^IT*  for  an  order,  but  I  told  her  she  mnst  send  her  husband  for 
it ;  she  told  me  her  husband  was  at  work  and  could  not  come, 
but  I  consider  I  have  only  to  do  with  the  head  of  the  family, 
and  the  husband  was  the  head  of  the  family.  If  the  husband 
had  come  I  do  not  know  that  I  should  have  given  him  an 
order,  as  I  do  not  consider  a  man  who  can  earn  wages  as  a 
destitute  person.  I  should  not  consider  a  man  destitute  who 
earns  2l«.  a  week  and  has  to  keep  a  wife  and  ten  children. 
I  did  not  go  round  to  see  the  deceased  or  make  any  inquiries 
before  I  refused  to  give  the  mother  of  deceased  an  order  for 
medical  relief.  I  knew  the  father  of  deceased  worked  in  the 
parish,  and  I  thought  he  ought  to  have  come  for  the  order, 
although  I  was  told  by  the  mother  he  was  at  work  and  that 
she  did  not  know  where  to  find  him.'*  In  telling  the  woman, 
as  I  have  stated,  that  he  had  only  to  deal  with  the  head  of  the 
family,  I  think  the  prisoner  is  absolutely  wrong.  The  mother, 
who  in  this  case  had  immediate  knowledge  of  the  necessity  and 
of  her  destitution,  was  the  proper  person  to  go  for  the  medical 
order.  It  was  never  intended  by  the  Legislature  or  the  Poor 
Law  Commissioners  who  framed  those  orders,  that  the  strict 
interpretation  which  the  defendant  has  placed  on  them  should  be 
applied,  because  the  head  of  the  family  might  be  employed  in 
the  next  parish  or  miles  away.  However,  it  would  be  difficult  to 
say,  under  the  circumstances,  that  the  neglect  in  the  morning 
caused  bodily  harm  or  the  death  of  the  child  the  following 
morning ;  and  if  you  take  that  view  you  will  acquit  the  prisoner 
on  that  ground.  It  is  most  important,  I  think,  that  the  publio 
should  understand  what  the  law  is  upon  this  matter  so  far  as  a 
judge  can  tell  them,  and  the  matter  is  of  importance  also  to  other 
relieving  officers,  and  may  be  useful  to  them  in  showing  them 
the  necessity  there  is  for  giving  timely  medical  aid  when  applied 
to. 

The  jury  accordingly  returned  a  verdict  of  not  gtdlty. 
Solicitors  for  the  prosecution,  The  Treasury. 
Solicitor  for  the  prisoner,  W.  T.  Bicketta. 
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CROWN    OASES    RESERVED. 

Saturday,  May  9,  1885. 

(Before  Lord  Oolebidge^   0.J.>  Oave^  Dat^  Smith^  and 

Wills,  JJ.) 

Reg.  v.  Macdonald.  (a) 

Larceny  by  bailee — Contract  by  infant — Hire  and  purchase  system 
— Conversion  of  hired  goods  during  bailment — Special  property 
—24  ^  25  Vict.  c.  96,  s.  3. 

Jf .,  a  minor,  hired  property  on  the  ''  hire  and  purchase "  system 
under  a  contract  by  which  he  undertook  to  pay  for  tlie  furniture 
in  quarterly  instalments.  After  having  paid  four  of  such 
instalments,  and  previously  to  the  fifth  instalment  becoming  due, 
M.  removed  and  sold  the  furniture  without  the  knowledge  and 
consent  of  the  person  from  whom  it  was  hired,  and  having  been 
indicted  for  larceny  of  furniture  of  which  he  was  a  bailee,  was 
found  guilty. 

Held,  upon  a  case  reserved  at  the  trial,  that,  though  the  contract 
was  void  by  reason  of  M,'s  minority,  the  bailment  was  never- 
theless  completed  on  the  delivery  of  the  furniture ;  thnt  the 
bailment  created  a  special  property  in  the  furniture  while  in 
M,'s  possession ;  and  that  the  ahuse  of  su^h  special  property  was 
an  act  of  larceny  under  24  ^  25  Vict.  c.  96,  «.  3,  of  which  M. 
tuas  rightly  convicted. 

THIS  was  a  case  reserved  at  the  Easter  Quarter  Sessions  for 
the  county  of  Devon  for  the  decision  of  the  Oourt  for 
Consideration  of  Crown  Oases  Reserved,  from  which  it  appeared 
that  John  Lawrence  Macdonald  was  indicted  at  such  sessions  for 
larceny  as  bailee  of  goods,  the  property  of  James  Humphrey 
Brown. 

On  the  trial  it  was  proved  that  the  prosecutor  was  a  draper  and 
furniture  broker  in  Torquay,  and  that  in  March,  1884,  he 
supplied  goods  to  the  prisoner  under  a  contract  in  writing 
entered  into  with  him  by  the  prisoner,  which  contract  was  in  the 
words  following,  that  is  to  say : 

This  indenture,  made  and  entered  into  this  7th  day  of  March,  1884,  between 
James  Humphrey  Brown,  of  53,  Lower  Union-street,  in  the  parish  of  Tormoham,  in 
the  county  of  Devon,  of  the  one  part,  andf  John  Lawrence  Macdonald,  of  Glendower, 
Torre  Vale,  in  the  parish  of  Tormoham,  Deyon,  of  the  other  part,  witnesseth  that  the 
said  James  Humphrey  Brown,  his  heirs  and  assigns,  agreed  to  let  on  hire  aU  and 
eyery  the  goods,  furniture,  and  effects  particularly  specified  in  the  schedule  hereto 
annexed,  and  which  goods,  furniture,  and  effects  have  been  placed  in  or  upon  a 
certain  messuage  or  dwelling-house  and  premises  known  as  Qlendower  aforesaid. 

(a)  Reported  by  R.  CxTHimioHAii  Quor,  Esq^  Barrister-at-law. 
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Rig.         Now  this  indenture  witnesseth  that  tbe  said  John  Lawrence  Maodonald  agrees  to  hire 

V,  for  the  term  of  forty-two  months  at  the  snm  of  8/.  per  quarter  all  and  singular  the 

Maodonald.    goods  and  effects  the  property  of  the  said  James  Humphrey  Brown,  his  heirs  and 

assigns,  and  which  goods  are  more  fully  described  in  the  schedule  or  iuTentory 

1885.         marked  ^*  A.,**  and  signed  by  tho  said  James  Humphrey  Brown  and  the  said  John 

Lawrence  Macdonald  at  a  quarterly  rental  of  8/.  payable  by  quarterly  instalments 

Larceny  by    on  the  7th  day  of  June,  the  7th  day  of  September,  the  7th  day  of  December,  and  tbe 

Oai/ce Cofi'  7th  day  of  March,  and  so  on  as  long  as  the  hiring  hereby  created  shall  continue.    And 

tract  by  infant  further  it  is  hereby  agreed  end  deelsred  by  the  said  John  Lawrence  Macdonald  that 
— Hire  and  he  will  not  injure  or  damage  the  said  furniture,  goods,  and  effects,  or  give  any  bill  of 
purcJiaw  BAle  upon  them,  or  even  remoye  the  same  or  any  part  of  them  without  the  consent  in 
system*  writing  of  the  said  James  Humphrey  Brown,  his  heirs  and  assigns,  first  had  and 
obtained  for  either  purpose,  and  shall  and  will  keep  and  preserve  the  said  furniture, 
goods,  and  effects,  and  every  part  thereof,  in  such  state  and  condition  as  at  present 
(reasonable  wear  and  tear  only  excepted),  making  good  and  replacing  sU  such 
articles  of  the  same  kind  and  value  as  may  be  broken,  damaged,  or  destroyed.  And 
it  is  hereby  agreed  by  the  said  John  Lawrenoe  Macdonald  that  if  the  instalments  of 
hire  be  not  paid  according  to  the  terms  hereinbefore  stated,  or  if  any  execution  be 
allowed  from  any  court  or  courts  to  be  levied  upon  the  said  goods,  furniture,  and 
effects  explained  or  set  forth  in  the  inventory,  then,  and  in  either  of  such  oasea, 
the  said  James  Humphrey  Brown,  his  heirs  or  assigns  or  authorised  agent,  shall  have 
immediate  power  to  enter  in  upon  the  said  messuage  or  dwelling-house  and  take 
full  possession  of  the  said  furniture,  goods,  and  effects,  and  remove  the  same  therefrom 
without  any  further  consent  of  the  said  John  Lawrence  Macdonald,  who  shall  bear  and 
pay  sll  legal  expenses  that  may  arise  by  the  said  James  Humphrey  Brown,  his  heirs 
and  assigns,  being  put  unto  by  the  removal  thereof ;  and  further,  it  is  expressly 
underst<»d  and  agreed  by  the  said  James  Humphrey  Brown  and  the  said  John 
Lawrence  Macdonald,  that  the  goods,  furniture,  and  effects  have  been  fully  purchased 
and  paid  for.  And  the  said  John  Lawrence  Macdonald  shall  pay  for  the  insurance 
against  loss  by  fire  of  the  said  furniture,  goods,  and  effects  in  the  sum  of  100^  from 
the  7th  day  of  March,  1884,  and  shall  discharge  the  premium  of  the  said  policy,  to  be  in 
the  name  and  in  the  favour  of  the  said  James  Humphrey  Brown.  And,  lastly,  it  is 
hereby  agreed  between  the  said  parties  that,  until  default  shall  be  made  by  the  said 
John  Lawrence  Macdonald  in  the  terms  and  conditions  before  expressed,  the  ssid  John 
Lawrence  Macdonald  shall  and  may  quietly  hold  and  enjoy  the  said  gcrads,  furniture 
and  effects  under  the  provisions  and  terms  hereinbefore  stated,  paying  interest  on 
the  total  amount  contained  in  the  aforesaid  schedule  at  the  rate  of  5  per  cent  per 
annum  monthly  or  quarterly. 

It  was  farther  proved  that  the  prisoner  paid  the  first  four 
quarterly  instalmentSj  and  no  more^  and  that  he  afterwards,  with- 
out notice  to  the  prosecutor,  and  without  the  consent  or  know- 
ledge of  the  prosecutor,  removed  the  goods  mentioned  in  the 
indictment,  being  part  of  those  supplied  him  under  the  contract^ 
and  sold  the  same. 

It  was  also  proved  that  the  prisoner  was  born  on  21st  day  of 
May,  1865,  and  so  was  not  of  full  age  when  he  entered  into  the 
contract  above  set  out,  and  the  objection  was  thereupon  raised 
by  counsel  on  his  behalf  that  there  was  no  case  to  go  to  the 
jury,  inasmuch  as  the  only  larceny  attempted  to  be  proved 
against  the  prisoner  was  larceny  of  goods  of  which  he  was  at  the 
time  bailee  by  virtue  of  the  contract  above  set  out.  Whereas, 
by  reason  of  the  prisoner  being  under  age  when  he  entered  into 
the  contract,  tho  contract  was  void,  and  therefore  did  not  operate 
to  create  a  bailment  within  the  meaning  of  the  24  &  25  Vict. 
c.  96. 

The  Court  let  the  case  go  to  the  jury,  and  on  the  jury  return- 
ing a  verdict  of  guilty,  sentenced  the  prisoner  to  four  months' 
imprisonment  with  hard  labour,  but  reserved  the  point  raised  for 
the  decision  of  the  ooart.    The  qneatiou  for  the  court  to  decide 
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was  whetber^    upon  the    facts    above  set  ont^  there  was  any        Rbo. 
evidence  before  the  court  to  support  the  charge  laid  in  the  indie-   m^qj^^^^^u, 

tment.  1. 

The  Hon.  B.  Goleridge  for  the  prisoner. — ^The  foundation  o£       1886. 
the  indictment  here  was  the  bailment.     A  bailment  is  a  contract,     tJ^  y 
resulting  from  delivery  (Story  on  Bailments),  and  the  question   hmleA^Con- 
therefore  is.  Can  an  infant  enter  into  a  contract  of  bailment  ?  trad  in/  in/ant 
In  Mills  V.  Graham  (1  Bos.  &  Pull.  New  Bep.  140)  Mansfield,    ""fX^"^ 
C.J.  said :  *'  For  want  of  a  capacity  in   the  infant  to  make  a       system. 
complete  contract,  no  bailment  was  made.''     The  contract  was 
therefore  incomplete  by  reason  of  the  prisoner's  minority,  and  no 
bailment  being  made,  he  cannot  be    convicted  of  larceny  as 
bailee.     [Cave,  J. — A  bailment  implies  a  promise.     In  the  case 
of  an  infant  you  say  a  promise  would  not  be  implied  f]     The 
qnestion  was  raised  with  regard  to  a  married  woman,  the  wife  of 
a  carrier,  who  took  goods  of  which  her  husband  was  a  bailee,  in 
Reg»  V.  Bobson  (9  Cox  C.  C.  29),  but  in  that  case  there  was  a 
count  for  simple  larceny,  and  the  court  decided  upon  that  count, 
and  do  not  seem  to  have  been  quite  certain  whether  a  married 
woman  could  be  convicted  of  larceny  as  a  bailee.     I  submit  that 
this  point  is,  therefore,  doubtful  at  least.     [Cave,  J. — Two  counts 
are  never  required  now.     A  bailee  may,  under  sect.  3,  be  con- 
victed on  a  count  for  larceny.]     In  Reg.  v.  Bohson  the  learned 
judges  merely  expressed  their  minds.     [Lord  Colebidoe,  C.J. 
— It  seems  to  have  been  admitted  that  the  wife  was  not  a  bailee, 
as  she  could  not  contract,  but  that  was  immaterial,  because  in 
that  case  there  were  two  points  raised.]     To  support  the  indict- 
ment here,  the  prosecution  must  rely  on  the  contract.     [Cave,  J. 
— Not  unless  it  was   in  the  indictment.]     The  possession  here 
was  rightful.     [Cave,  J. — ^No,   not  if  the  bailment    was  void. 
The  defendant  was  only  in  possession  on  the  condition  that  the 
goods  should  be  returned  if  the  instalments  were  not  paid.     If  he 
was  not  a  bailee,  he  had  no  right  to  the  goods.     Smith,  J. — If  a 
man  delivers  goods  to  an  infant,  and  the  infant  refuses  to  return 
the  goods,  does  trover  lie  f ]     An  action  for  trover  will  not  lie 
against  an  infant  for  goods  which  are  not  necessaries.     Where 
goods  are  delivered  to  a  man  who  afterwards  sells  them  fraudu- 
lently, that  man  is  not  guilty  of  larceny.     [Day,  J. — A  bailee  is 
a  man  entrusted  with  the  possession  of  goods  subject  to  a  condi- 
tion.]    The  prisoner  was  not  a  trustee;  had  he  obtained  the  goods 
with  a  fraudulent  intention,    he   would    no  doubt    be    liable. 
[Smith,  J. — If  a  minor  hires  a  horse,  and  rides  off  with  it,  is  not 
he  guilty  of  stealing  the  horse?]  In  Wright  v.  Lennard  (30  L.  J. 
366,  C.  P.)  Byles,  J.  said :  "  The  law  is  settled  that  a  married 
woman  is  with  her  husband  liable  for  her  torts ;  but  that,  on  the 
other  hand,  she  is  not  liable  on  her  contracts  made  during  cover- 
ture.    The  law  is  the  same  as  to  infants.     They  are  liable  for 
their  torts,  but   not,  with   certain  exceptions,  upon  their  con- 
tracts."    And  in  BaHlett  v.  WelU  (31  L.  J.  57,  Q.  B.)  Cockburn, 
C.J.  said  :  ''The  decisions  in  equity  do  not  show  that  a  fraud  is 
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Rko.       an  answer  to  a  pica  of  infancy^  which  both  in  law  and  equity  is 

Uacdo         ^  defence  to  any  proceeding  on  the  contract.      Granted  that 

...    '  equity  may  compel  the  infant  to  make  restitution^  but  that  at 

1885.        once  converts  the  action  from  an  action  on  the  contract  to  one  in 

^  .      tort.''     Though  you  can  bring  an  action  for  tort  against  an  infantj 

baiJ^Cwk-  ^*  is  otherwise  where  the  tort  is  concerned  with  a  contract. 
trart  bp  infant  In  Bumavd  V.  Hoggis  (32  L.  J.  191,  C.  P.)  there  was  an  in- 
■"^^*  ^"^  dependent  tort.  [Cave,  J. — Why  is  the  prisoner  here  not  guilty 
^%9ttm,  ^^^  crime,  although  he  obtained  the  furniture  under  a  contract  ?] 
Because  the  terms  upon  which  he  was  in  possession  of  the 
furniture  were  embodied  in  a  contract.  In  Jennings  v.  Rundall 
8  T.  B.  335)  it  was  held  that  a  plaintiff  could  not  convert  aa 
action  founded  on  contract  into  a  tort  so  as  to  charge  an  infant 
defendant.  [Smith,  J. — If  an  infant  sells  goods  trover  will  lie^ 
but  not  an  action  for  their  non-delivery.]  If  the  prisoner  has 
committed  anything,  surely  it  has  been  a  breach  of  contract.  He 
had  a  special  property  in  the  furniture  and  had  the  lawful 
possession  of  it,  he  could  therefore  have  maintained  an  action  of 
trover  in  respect  of  it.  [Wills,  J. — But  when  he  sold  the  goods 
he  put  an  end  to  the  bailment  by  his  wrongful  act,  which  was  an 
act  inconsistent  with  the  bailment.]  The  relationship  between 
the  parties  was  nevertheless  one  of  bailment,  and  therefore  conld 
not^  found  criminal  proceedings.  The  instalments  due  having 
been  paid,  the  prisoner  had  a  special  property  in  the  furniture. 
[Day,  J. — I  do  not  think  that  he  was  bound  by  the  contract ;  he 
was  a  simple  bailee  and  bound  to  give  up  the  goods  intrusted  to 
him.]  In  Reg  v.  Wilson  (49  L.  J.  13,  M.  C.)  which  was  a  prose- 
cution of  an  infant  under  the  Debtors  Act,  it  was  held  that  the 
infantas  contracts  being  void  under  the  Infants'  Belief  Act  1874, 
he  could  not  be  convicted  under  the  Debtors  Act.  [Wills,  J. — 
That  case  failed  because  the  infant  could  have  no  creditors.]  In 
order  to  convict  of  larceny  it  is  necessary  that  there  should  have 
been  a  fraudulent  intention  at  the  time  of  delivery.  In  Beg.  v. 
Matthews  (28  L.  T.  Bep.  N.  S.  645)  it  was  held  that  a  conviction 
of  larceny  conld  not  be  sustained  where  it  was  found  that  at  the 
time  of  finding  cattle  on  his  land  the  prisoner  did  not  intend  to 
steal  them,  but  that  the  intention  came  on  him  afterwards. 
[Cave,  J. — There  was  no  condition  annexed  to  delivery  there.  A 
condition  will  prevent  the  obtaining  legal  possession.  Here, 
although  the  contract  is  not  enforceable,  it  nevertheless  shows 
the  condition  upon  which  the  furniture  was  delivered,  and  it 
shows  that  trover  would  have  lain,  and  though  the  price  could 
not  have  been  recovered  from  the  infant,  the  goods  themselves 
could.]  The  only  evidence  of  the  manner  in  which  the  prisoner 
became  possessed  of  the  goods  is  the  contract,  that  contract  being, 
by  the  Infants'  Belief  Act,  void,  cannot  be  evidence,  and  there  is 
therefore  no  evidence  of  larceny  by  the  prisoner  when  a  bailee  of 
this  furniture. 
MeKellar,  on  behalf  of  the  Crown,  was  not  called  upon. 
Lord  CoLEBiDGE^  C.J.— -I  am  of  opinion  that  this  conviction 
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must  be  affirmed.     The  prisoner  was  indicted  for  larceny  as  a        Reo. 
bailee.    I  am  not  sure  that  the  whole  argument  has  not  been   ^j^^j^^jj^ 

upon  an  irrelevant  pointy  for  it  is  doubtful  whether  the  words  "  as       

bailee '*  are  rendered  necesssary  by  the  Act,  sect,  3  of  which        J  885. 

enacts  that :  ''  Whosoever,  being  a  bailee  of  any  chattel,  money,     rS^  i 

or  valuable  security,  shall  fraudulently  take  or  convert  the  same  baih^Cm- 

to  his  own  use  or  the  use  of  any  person  other  than  the  owner  tract  h/  infant 

thereof,  although  he  shall  not  break  bulk  or  otherwise  determine    "''^J'^^"^ 

the  bailment,  shall  be  guilty  of  larceny,  and  may  be  convicted     ^^st^a. 

thereof  upon  an  indictment  for  larceny/'   I  will  assume,  however, 

that  the  words  "  as  bailee  '^  are  material,  and  that  being  so,  it  is 

said,  on  behalf  of  the  prisoner,  that  he  cannot  be  convicted  under 

such  an  indictment,  because  he  obtained  the  goods  in  respect 

of  which  he  was  indicted,  on  a  contract  which  is  void ;  that  since, 

by  reason  of  his  infancy,  he  could  not  enter  into  a  contract,  he 

could  not  be  guilty  of  larceny  as  a  bailee.    Now,  a  contract 

certainly  does  arise  out  of  a  bailment ;  but,  on  the  other  hand,  a 

bailment  is  ''  a  delivery  of  goods  in  trust,  upon  a  contract,  express 

or  implied,  that  the  trust  shall  be  duly  executed,  and  the  goods 

restored  by  the  bailee  as  soon  as  the  purpose  of  the  bailment 

shall  be  answered :''   (2  Kent's  Com.   559.)     Bailment  is  then 

completed  by  delivery ;  it  is  a  delivery  of  goods  in  trust.     Here 

the  goods  were  delivered  under  circumstances  which  created  a 

special  property  in  them,  and,  while  that  special  property  existed, 

the  prisoner,  if  he   abused  that  special  property,  is   guilty  of 

larceny  under  the  statute.      The   Act   was   passed   to   provide 

against  this  kind  of  crime.     In  my  opinion  the  prisoner,  though 

a  minor,  has  been  guilty  of  this  ofiPence  because  he  had  a  property 

under  the  bailment  separate  from  any  contract. 

Cave,  J.*-I  am  also  of  opinion  that  this  conviction  must  be 
supported.  Bailment  is  a  delivery  of  goods  upon  a  condition, 
and,  though  in  the  case  of  an  infant  a  contract  cannot  be  implied, 
the  delivery  upon  condition  nevertheless  exists.  In  my  opinion 
the  delivery  on  condition  creates  a  property  in  the  goods  as 
against  the  world  until  the  condition  is  fulfilled,  and  the  infant 
can  maintain  an  action  even  if  the  real  owner  of  the  goods  disturbs 
him  in  the  possession  of  that  property.  The  law  recognises  a 
special  property  such  as  that  created  by  the  delivery  of  the 
furniture  in  the  present  case,  and  in  my  opinion  the  prisoner  is  a 
bailee,  and  though  he  cannot  be  liable  in  an  action  of  contract, 
he  is  within  the  mischief  of  the  Act,  and  the  conviction  was 
therefore,  in  my  opinion,  right. 

Dat,  Smith,  and  Will,  JJ.  concurred. 

Conviction  affirmed,  (a) 

Solicitors  for  the  prosecution.  Ford,  Lloyd,  Bartlett,  and 
Mu^lmore. 

Solicitors  for  the  prisoner,  Hamlyn  and  Hutchins. 

(a)  A  doubt  haTing  been  expressed  by  one  of  the  leamod  judges  who  formed  the 
court  when  the  abore  decision  in  Reg,  y.  Macdanald  was  given,  as  to  the  correctness 
of  the  decision,  the  case  was  redargued  upon  the  20th  June,  1885|  before  a  Coartoomposed 
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QUEEN'S    BENCH   DIVISION. 

Tuesday i  Juno  23,  1885. 

(Before  Field  and  Manistt,  JJ.) 

Daniel  v.  Whitpibld.  (a) 

Baker — Sale  and  delivery  of  bread — Loaves  sold  and  weighed  at 
shop  in  customed 8  presence — Delivered  at  customer's  house  by 
baker's  cart  at  customer's  request — Gart  not  provided  with  beam 
and  scales,  ^c. — 6  ^  7  Will.  4,  c.  87— Sect.  7— Bread  ''  carried 
out  and  delivered  for  sale,*' 

Bread,  bought  by  a  customer  at  a  baker's  shop,  and  then  and  there 
weighed  in  the  customer's  presence,  was  afterwards,  at  the 
customer's  request  and  to  oblige  her,  sent  by  the  baker  in  his  cart, 
with  other  goods  purchased  by  the  customer,  to  her  house  three 
miles  off,  where  it  wa£  delivered  by  the  bake^'^s  man,  the  cart  not 
being  provided  with  beam  and  scales  with  proper  weights  as 
directed  by  sect.  7  of  the  6^7  Will.  4,  c,  37.  The  justices 
having  convicted  the  baker  of  an  offence  undei*  sect.  7  in  carry- 
ing out  and  delivenng  bread  from  a  cart  not  provided  with  beam 
and  scales,  8;c. 

Held,  that  the  bread  was  not  ''carried  out  and  delivered"  by 
the  appellant  as  a  baker  "for  sale,"  but  for  the  convenience  and 
at  the  request  of  the  customer,  the  sale  and  weighing  having 
taken  place  at  the  shop,  and  therefore  no  offence  had  been  com- 
mitted under  sect.  7. 

Robinson  v.  Cliffe  (1  Ex.  Div.  294 ;  34  L.  T.  Rep.  N.  8.  680) 
and  Ridgway  v.  Ward  (15  Cox  C.  G.  603 ;  51  L.  T.  Rep.  N.  8. 
704;  14  Q.  B.  Div.  110)  distingitished. 

THIS  was  a  case  stated  by  three  justices  of  the  peace  for  the 
county  of  Monmouth  under  the  20  &  21  Vict.  c.  43,  on  the 
application  in  writing  of  the  appellant,  who  was  dissatisfied  with 

of  the  following  judges,  viz. :  Lord  Coleridge,  G.  J.,  Qrove  and  Denman,  J  J.,  Pollock,  B. 
Field,  J.,  HaddleBton,  B.,  Manisty,  Hawkins,  Mathew,  Gave,  Day,  Smith,  and 
Wills,  JJ.  Preyioasly  to  the  commencement  of  the  argument  Lord  Goleridge,  C.J. 
said  that  the  court  did  not  intend  to  sit  as  a  court  of  appeal  from  the  Gourt  of 
Griminal  Appeal  as  composed  on  the  9th  May,  but  were  about  to  sit,  because  of  the 
doubt  already  referred  to,  in  order  to  consider,  with  the  assistance  of  the  learned 
counsel  engaged  in  the  case,  the  soundness  of  the  Judgment  delivered  by  that  court ; 
and  did  not  intend  by  any  judgment  they  might  give  to  affect  the  record  of  that 
judgment.  After  hearing  an  elaborate  argument  on  the  part  of  both  the  counsel  for 
the  prisoner  and  the  counsel  for  the  prosecution,  the  learned  judges  retired  to  consider 
their  judgment;  and  upon  returning  into  court  Lord  Goleridge,  G.J.  announced  that 
the  majority  of  the  judges  were  of  opinion  that  Uie  oonviction  had  been  rightly 
nphald  on  the  previoos  occasion, 
(a)  Reported  by  HBiniT  LuoH,  Esq.,  Barrister-at-Law. 


CRIMINAL  LAW   CASES.  763 

the  determination  of  the  said  justices  apon  the  question  of  law      Dahixl 
which  arose  before  them  as  hereinafter  stated.  ^Whitthbld. 

The  appellant  was  convicted  before  the  said  justices  on  the        

13th  day  of  December,  1884,  on  an  information  which  charged,        1885. 
"  for  that  he  on  the  6th  day  of  December  inst.,  at  the  parish  of  j^f^  'thread 
Trevethen,  did  convey,  carry  out,  and  deliver  bread  for  sale  in  a  ^Baka-  not 
certain  cart  without  being  provided  with  a  beam  and  scales  with  provided  with 
proper  weights,  in  order  3iat  the  bread  sold  might  be  weighed  by  ^^'jj^^**' 
the  purchaser  thereof,  contrary  to  the  statute  6  &  7  Will.  4,     weighed  at 
0.  37,  s.  7.*'  *Ac¥>. 

The  following  facts  were  proved  before  the  said  justices  on  the 
hearing  of  the  information  :— 

The  appellant,  John  Daniel,  is  a  grocer  and  provision  dealer 
carrying  on  business  at  his  shop  at  Pontypool  and  Abersychan. 
On  Saturday,  the  6th  day  of  December,  one  Mary  Ann  Smith,  a 
customer  of  the  appellant^s,  called  at  appellant's  shop  and 
purchased  three  loaves  of  bread,  which  were  weighed  by  the 
appellant  in  her  presence,  and  she  requested  the  appellant  to 
oblige  her  by  sending  them  to  her  house  with  other  goods  which 
she  had  purchased. 

Police  constable  Thomas  O'Donnell,  on  Saturday,  6th  day  of 
December,  saw  a  man  named  William  Evans  delivering  bread  at 
the  house  of  the  said  Mary  Ann  Smith  (who  resides  about  three 
miles  from  Pontypool)  from  a  cart  belonging  to  the  said  appellant, 
and  it  was  admitted  on  the  part  of  the  appellant  that  there  were 
no  beam  and  scales  with  the  cart. 

It  was  contended  on  the  part  of  the  appellant  that  the  bread 
was  not  offered  for  sale  from  the  cart ;  that  the  cart  was  not  kept 
for  the  sale  of  bread ;  and  that  the  bread  had  been  sold  in  the 
shop  and  weighed  by  the  appellant  himself,  who  handed  the  bread 
to  the  purchaser. 

By  sect.  6  of  the  6  &  7  Will.  4,  c.  38,  it  is  enacted  that. 

Every  baker  or  seller  of  bread  Bhall  cause  to  be  fixed  in  Bome  conspicnoiui  part  of 
hie,  her,  or  their  shop,  on  or  near  the  oonnter,  a  beam  and  soales  with  proper  weights 
or  other  snflBcient  balance,  in  order  that  all  bread  there  sold  may  from  time  to  time  be 
weighed  in  the  presence  of  the  purchaser  or  pnrchasers  thereof. 

By  sect.  7  of  the  same  statute  it  is  enacted  that. 

Every  baker  or  seller  of  bread,  and  every  journeyman,  servant,  or  other  person 
employed  by  snch  baker  or  seller  of  bread,  who  shaU  convey  and  carry  ont  bread  for 
sale  in  and  from  any  cart  or  other  carriage  shall  be  provided  with,  and  shall  constantly 
carry  in  snch  cart  or  other  carriage  a  correct  beam  and  scales  with  proper  weights  or 
other  sufficient  balance,  in  order  tiiat  all  bread  sold  by  every  such  baker  or  seller  of 
bread,  or  by  his,  her,  or  their  journeyman,  servant,  or  other  person,  may  from  time  to 

time  be  weighed  in  the  presence  of  the  purchaser  or  purchasers  thereof 

And  in  case  any  such  baker  or  seUer  of  bread,  or  his  or 'their  journeyman,  &c.,  shall 
at  any  time  carry  out  or  deliver  any  bread  without  being  provided  with  such  beam 
and  scales,  d».,  then  and  in  every  such  case  every  such  baker  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  5/. 

The  justices  were  satisfied  that  the  bread  was  sold  at  the  shop 
to  the  purchaser,  but  they  were  not  satisfied  that  the  bread  was 
delivered  to  the  purchaser  at  the  shop,  but  were  of  opinion  that 
the  bread  was  delivered  at  the  hoase ;  and  they  decided  therefore 
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DiNixL      that^  nnder  the  above  section,  the  not  having  the  beam  and  scales 

WnnviELD    ^^        ^^^^  ^^  *^®  ^^™®  ^^  ^^®  delivery  of  the  bread  was  an  ofiPence 

_    '    within  the  meaning  of  the  statute,  and  they  accordingly  convicted 

1885.       the  defendant  in  a  penalty  of  ten  shillings. 

Sal  'thread     ^^  ^^^  ^^^^  decision  of  the  justices  is  right,  the  conviction  is  to 

— fioLr  not  stand ;  but  if  otherwise,  the  summons  is  to  be  dismissed. 

provided  with      A,  T.  Lawrence  (with  whom  were  Jelf,  Q.C.,  and  Acland),  for 

^cai^'-I^oMta  i^jjQ  appellant,  contended  that  the  transaction  between  the  appellant 

weighed  at     (^^^  bakcr)  and  the  customer  at  the  shop,  where  the  bread  was 

shop.        weighed  in  the  customer's  presence,  constituted  a  complete  contract 

of  sale  and  delivery,  and  that  there  was  therefore  nothing  more 

to  be  done  by  the  baker  in  the  matter  under  the  statute  6  &  7 

Will.  4,  c.  37,  the  terms  and  requisitions  of  which  had  been  fully 

complied  with.     He  cited  Robinson  v.  Oliffe  (34  L.  T.  Rep.  N.  S. 

689 ;  L.  Bep.  1  Ex.  Div.  294;  45  L.  J.  119,  M.  C.) ;  a,nA  Ridgwatj 

V.   Ward  (15  Cox  0.  C.  603;    51   L.  T.  Rep.  N.  S.  704;  54 

L.  J.  20,  M.  C;  14  Q.  B.  Div.  110);  and  submitted  that  the 

justices  in  the  present   case  had  decided  erroneously,  and  tho 

conviction  must  therefore  be  quashed. 

Maitinsov,  for  the  respondent,  contra,  supported  the  conviction, 
and  urged  that  the  sale  and  weighing  of  the  bread  in  the  shop 
was  not  sufficient.  The  statute  required  that  the  bread  should  be 
weighed  on  delivery,  which  took  place  here  from  the  baker's  cart, 
which  ought  to  have  been  furnished  with  beam  and  scales  with 
proper  weights;  the  object  of  the  Act  being  to  insure  to  the 
customers  the  delivery  of  bread  of  full  weight.  There  were  passages 
in  the  judgment  of  Lord  Bramwell  (then  Bramwell,  J.)  in  Robin- 
son V.  Cliffe  [ubi  sup,),  and  in  that  of  Grove,  J.  in  Ridgway  v. 
Ward  {ubi  sup.),  which  were  against  the  appellant,  and  in  favour 
of  the  respondent. 

Field,  J. — A  question,  which  has  been  discussed  and  decided 
in  more  than  one  case  already,  is  again  raised  in  the  present  case, 
namely,  under  what  circumstances  a  baker  is  by  law  bound  to 
carry  a  beam  and  scales  with  proper  weights  in  his  bread  cart. 
The  question  arises  under  6  &  7  Will.  4,  c.  37,  an  Act  the  object 
of  which  was  to  prevent  a  baker  from  delivering  short  weight 
bread  to  his  customers,  and  to  provide  a  means  which  should 
operate  as  an  efficient  check  upon  the  baker  in  that  respect,  and 
at  the  same  time  should  prevent  the  possibility  of  a  dispute  with 
regard  to  the  weight  of  the  bread  between  him  and  his  customers. 
The  provisions  of  sect.  6  of  the  Act  apply,  and  have  reference  to 
the  sale  and  delivery  and  weighing  of  bread  in  the  baker's  shop, 
whilst  sect.  7  deals  with  and  provides  for  the  more  general  cases 
of  bread  being  ordered  at  the  shop  and  then  delivered  by  the 
baker  from  house  to  house.  A  good  deal  of  controversy  has 
taken  place  with  regard  to  the  meaning  of  the  words  '^  carry  out 
for  sale "  in  sect.  7,  which  enacts  that  every  baker  or  seller  of 
bread  and  every  journeyman,  &c.,  employed  by  such  baker  or 
seller  of  bread,  who  shall  convey  and  carry  out  bread  for  sale  in 
and  from  any  cart,  &c.,  shall  constantly  carry  in  such  cart  a 
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correct  beam  and  scales^  with  proper  weights/^  &c.     It  seems  to      Danul 
me  that  the  better  opinion  on  the  sabject  is^  that  those  words    yr-J 

imply  the  necessity  for  beam  and  scales  only  in  cases  where  bread        

it  being  carried  oat  for  sale  from  the  cart^  which  certainly  was        18S5. 

not  the  case  here,  for  the  justices  have  found  that  the  sale  took  ^y  "Y'l    j 

place  at   the   shop.     Then  further  on  the   section  *  proceeds  as   ^Bukemot 

follows :  ^'  And  in  case  any  such  baker,  &c.,  shall  at  any  time  provided  with 

carry  out  or  deliver  any  bread  without  being  provided  with  such  *^^^^^^^* 

beam  and  scales.^'     Now,  these  words,  "  carry  out  or  deliver  any    weiyhedat 

bread,^'  have  also  been  the  subject  of  controversy.     In  this  part        shop, 

of  the  section  it  is  to  be  observed  that  the  words  "  sell "  or  "  for 

sale  '^  do  not  appear,  and  the  justices  considering  that,  although 

there  was  a  sale  at  the  shop,  there  yet  remained  something  to  be 

done  by  the  baker,  that  is  to  say,  to  ''  carry  out  and  deliver,^' 

were  of  opinion  that  the  present  case  came  within  those  words ; 

and  if  that  were  so,  and  if  there  had  been  a  "  carrying  out  and 

delivering  of  the  bread  '^  here  then  the  case  would  come  within 

the  judgment  of  Lord  Bramwell  in  Robinson  v.  Oliffe  {ubi  sup.), 

and  of  my  brother  Grove  in  Bidgway  v.  Ward  {ubi  sup.).    If  the 

above-mentioned  words  are  to  be  construed  in  a  narrow  and 

strictly  literal  sense,  then  undoubtedly  the  baker  here  did  '^  carry 

out  *'  and  did  "  deliver  "  this  bread ;  but,  in  my  opinion,  the 

carrying  out  and  the  delivery  here  were  not  within  the  meaning 

of  the  section,  because  the  baker  did  not  on  this  occasion  carry 

out  for  sale  or  deliver  the  bread  as  a  baker.     In  Robinson  v. 

Cliffe  the  baker  had  a  standing  order  from  the  customer  to  supply 

bread.     His  man  went  round  for  orders  from  the  customers  and 

returned  with  bread  in  his  cart,  and  without  doubt  in  that  case 

the  conviction  of  the  baker  was  quite  right.    The  case  of  Ridgway 

V.  Ward  {ubi  sup.)  is  somewhat  dearer  the  present  case.     The 

customer  there  gave  his  order  to  the  traveller,  and  the  baker 

weighed  the  bread,  but  not  in  the  customer's  presence,  and  then 

sent  it  out,  and  I  agree  that  there  an  offence  was  committed. 

But  in  his  judgment  in  that  case  my  brother  Grove  said  :  ''  The 

object  of  the  Act  evidently  is,  that  when  bread  is  delivered  to  a 

purchaser  he  shall  have  an  opportunity  of  seeing  it  weighed.    He 

may  not  have  scales  and  weights  of  his  own,  or,  if  he  had,  the 

baker  might  dispute  their  accuracy,  and  therefore  the  statute 

obliges  the  baker  to  have  proper  scales  and  weights  with  his  cart 

when  the  bread  is  delivered,  otherwise  in  all  the  large  number  of 

cases  where  a  baker  delivers  bread  in  pursuance  of  a  previous 

order  the  Act  would  be  defeated.     For,  suppose  the  purchaser 

in  the  present  case  actually  saw  a  quartern  loaf  weighed  and  put 

aside  in  the  shop,  and  a  quartern  loaf  was  afterwards  sent  to  her, 

the  object  of  the  Act  would  not  be  attained  unless  she  could  see 

that  quartern  loaf  weighed  at  her  house.    But  I  need  not  consider 

such  a  case,  because  here  the  loaf  was  not  weighed  before  her  in 

the  shop,  nor  had  she  chosen  it  there,  and  asked  the  baker  to 

send  it  to  her.''    And  in  his  judgment  in  the  same  case  my 

brother  Hawkins  goes  further  still.     He  says :  "  The  meaning  of 
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Daniel      the  word  '  deliver  ^  in  the  Act  is  really  this  :  if  any  baker  shall 
^    ''■  deliver  any  bread  without  beam  and  scales  he  shall  be  liable  to 

vy  u  I'py  I  Iff  Tk  *' 

'   a  penalty.     If  a  man  takes  out  bread  to  deliver  in  pursuance  of 

1885.        a  contract  of  sale  and  delivery^  and  does  not  carry  beam^  scales, 

„  .  ■"":      .  and  weights,  he  comes  within  the  Act.     Suppose  the  person  who 

-^Baker  ^not  g^^^  the  Order  to  the  traveller  had  sent  her  servant,  saying, '  You 

provided  with  represent  me,  go  to  the  shop  and  have  a  loaf  weighed  for  me  and 

^ca/esj^Loa^es  g^^  aside,  and  when  the  baker  comes  round  let   him  bring  it-'  I 

weighed  at    ^™  ^^^  ^^^  Saying  that  it  would  be  necessary  for  the  baker  to 

shop,        send  a  beam  and  scales  with  that  particular  loaf.      True,  the 

baker  might  abstract  some  portion  of  the  bread,  and  my  brother 

Grove  says  the  customer  has  a  right  to  have  an  opportunity  of 

testing  it.     But  I  have  considerable  doubt  of  that.     For,  if  the 

purchaser  sent  his  servant  and  said,  '  You  see  the  bread  weighed 

and  set  aside.'  and  the  servant  did  so,  that  would,  I  think,  be  o 

perfect  contract  of  sale  and  delivery.     Suppose  that,  after  seeing 

it  weighed,  the  servant  had  told  the  baker  to  cut  a  notch  in  it  so 

that  it  might  be  identified,  and  he  had  done  so,  then  under  such 

circumstances,  the  loaf  having  been  bought  and  appropriated, 

and  set  aside  and  weighed,  and  paid  for,  any  transmission  of  it  to 

the  customer  as  a  favour  or  otherwise  would  not  be  carrying  out 

and  delivering  within  the  meaning  of  the  Act.     But  I  think  that, 

if  there  is  simply  an  order  for  two  or  three  loaves  of  bread,  the 

mere  weighing  out  of  the  loaves  by  the  baker  or  his  man,  and 

putting  them  aside,  intending  them  to  be  delivered,  is  not  a 

delivery  within  the   meaning   of  this   Act.     I  think  that  the 

meaning  of  the  Act  is,  that  when  bread  is  either  sold  from  a  cart, 

or  delivered  from  a  cart,  in  fulfilment  of  a  contract  of  sale  and 

delivery,  that  is  the  sale  and  deUvery  intended  by  the  Act.    The 

?uestion  then  is,  does  the  present  case  come  within  that  decision  f 
infer  from  the  facts,  as  stated  in  the  case,  that  the  customer 
here  paid  for  the  loaves,  and  that  they  were  set  apart  for  her,  and 
that  she  assented  to  this,  and  treated  them  precisely  as  she  did 
the  other  articles  which  she  had  purchased.  The  justices  say  that 
they  are  not  satisfied  that  there  was  a  delivery  at  the  shop.  In 
80  saying  I  think  that  they  are  qualifying  a  previous  statement 
made  by  them ;  that  is,  they  seem  to  doubt  whether  there  could 
be  a  deUvery  until  the  goods  were  sent  home.  But  it  is,  in  my 
opinion,  clear  that  there  might  be,  and  that  the  baker  mav  have 
acted,  in  carrying  the  bread  and  other  things,  simply  as  a  mend ; 
and  in  my  opinion  that  is  just  what  actually  occurred.  No  offence 
therefore,  that  being  so,  has  been  committed  under  the  Act. 
Were  this  to  be  held  to  be  an  offence,  no  baker  would  be  able  to 
carry  a  loaf  of  bread  in  his  cart,  to  oblige  a  neighbour,  unless  the 
cart  were  provided  with  beam  and  scales  and  weights.  This 
conviction  must  be  quashed. 

Makisty,  J. — ^I  am  of  the  same  opinion,  and  think  that  the 
cases  that  have  been  cited  and  referred  to  are  clearly  distinguish- 
able from  the  case  now  before  ns,  and  that  our  decision  here  to- 
day, therefore,  conflicts  in  no  way  with  the  decisions  in  those 
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cases^  althoagh  I  differ^  howeyer^  from  many  of  the  dicta  con-      Danxbx. 
tained  in  them.     In  Robmson  v.  Oliffe  {ubi  sup.),  there  was    .y    ^' 

neither  any  sale  nor  any  delivery  except  from  the  baker's  cart ;        

and  in  the  other  case  of  Ridgway  v.  Ward  {ubi  sup.)  there  was  no        1885. 
weighing  in  parsuance  of  a  contract  and  no  appropriation.     The  «  ^  77"*;.^  j 
present  case^  therefore^  is  altogether  different  from  either  of  those  ^BaLr  not 
two  cases.     We  are  now  dealing  with  a  penal  statute^  and  before  provided  with 
finding  that  an  offence  against  it  has  been  committed  we  *r® '^'^^y^^*' 
bound  to  see  that  the  case  comes  clearly  within  the  terms  of  the     weighed  at 
statute.     It  is  assumed  by  sect.  7  that  bread  is  sent  out  by  the        <^* 
baker  for  sale  and  delivery^  as  no  doubt  it  very  often  is^  and  the 
words  '^any  baker''   in  the  second  or  latter  portion   of  that 
section  mean  "  any  such  baker,"  that  is  to  say,  any  baker  who 
sends  out  bread  for  "  sale  and  delivery,"  and  not  a  baker  who, 
having  sold,  weighed,  and  appropriated  bread  for  a  customer  in 
his  shop,  afterwards   sends  it  out  or  carries  it  home  to  the 
customer  at  the  latter's  request.  If  this  were  an  offence,  no  baker 
would  ever  be  able  to  carry  out  bread  as  a  favour  to  a  neighbour 
unless  he  were  provided  with  weights  and  scales,  and  that  is 
surely  not  the  intention  of  the  statute. 

Judgment  for  the  appellant  quashmg  the  conviction. 

Solicitors  for  the  appellant,  Pew  and  Oo.,  agents  for  Oreenway 
and  Bythway,  Pontypool. 

Solicitors  for  the  respondent,  Johnston,  Harrison  and  Powell, 
agents  for  Martin  Edwards,  Pontypool. 


QUNEE'S   BENCH    DIVISION. 

Saturday,  March  14, 1885. 

(Before  Mathsw  and  Smith,  JJ.) 

Llotd  v.  Llotd.  (a) 

Qame^^Poaching  Prevention  Ad — Person  seen  by  constable  with 
rabbits  in  possession  on  highway — Flight  of  accused  and  pursuit 
by  constable — Search  of  accused  and  seizure  of  rabbits  200  yards 
from  high/way — Accused  and  rabbits  never  out  of  constable's 
sight — Validity  of  information  and  conviction — 25  <$•  26  Vict, 
c.  114,  s.  2. 

Where  a  constable  sees  a  man  on  a  highway  having  rabbits  in  his 
possession  whidi  the  constable  has  good  cause  to  suspect  hanse 

(a)  Reported  by  Hsnbt  LnoB,  Esq^  BarrUter-at-Law. 
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Llotd 

V. 
LU>YD. 

1886. 

Poaching  Pre- 
vention Act — 

liubbits  in 

possesHton  of 

prisoner  on 

highway — 

Capture  of 

prisoner  and 

seizure  of 

rabbits  off 

highway. 


been  unlawfully  searched  for  or  pursued  by  such  man,  who,  on 
catching  sight  of  tha  constable^  runs  away  a^cross  an  adjoining 
field,  and  on  being  pursued  by  the  constable  throws  down  the 
rabbits  in  the  fi^ld  some  200  yards  from  the  highway,  and 
neither  the  man  nor  the  rabbits  have  been  lost  sight  of  by  ths 
constable,  the  latter  may  then  and  there  search  the  man  and 
seize  the  rabbits  under  sect.  2  of  the  Poaching  Prevention  Act 
(26  ^  26  Vict,  c,  114),  and  a  conviction  of  the  man  under  that 
section  before  justices  is  good  and  will  be  upheld. 
8o  held  by  Mathew  and  Smithy  J  J.,  distinguishing  the  cases  of 
Clarke  v.  Crowder  (L.  Bep.  4  G.  P.  638 ;  38  L.  J.  118,  M.  O.) 
and  Turner  v.  Morgan  (33  L.  T.  Bep.  N.  8.  173 ;  44  i.  J.  161, 
M.  O.i  L.  Bep.  IOC.  P.  587). 

IN  this  case  an  information  was  laid  by  the  respondent^  a  police 
constable,  before  justices  in  petty  sessions,  against  the 
appellant,  under  sect.  2  of  the  25  &  26  Vict.  c.  114,  under  the 
following  circumstances  :— 

Between  five  and  six  o'clock  in  the  morning  of  the  20th  day  of 
September,  1884,  as  the  respondent  was  standing  on  the  highway 
at  Burghley,  he  saw  the  appellant  and  two  other  men,  all  of  whom 
he  had  good  cause  to  suspect  of  coming  from  land  where  they  had 
been  unlawfully  in  search  of  game.  One  of  the  men  had  a  bag 
slung  over  his  shoulder,  apparently  containing  rabbits.  Upon 
catching  sight  of  the  constable  the  defendant  (appellant)  ran  away 
across  some  fields,  and  the  constable  (the  respondent)  instantly 
followed  in  pursuit  of  him.  Upon  finding  that  he  was  being 
chased  the  appellant  threw  down  the  rabbits  on  the  ground  about 
200  yards  from  the  highway,  but  the  constable  did  not  lose  sight 
of  either  the  appellant  or  the  rabbits  from  the  first  moment  of 
seeing  them  on  the  highway  till  their  seizure  in  the  field  about 
200  yards  off. 

Before  the  justices  it  was  contended  for  the  appellant,  that 
he  could  not  be  convicted,  inasmuch  as  the  rabbits  had  not 
been  actually  seized  on  the  highway,  as  it  was  required  that  they 
should  have  been  in  order  to  bring  him  within  the  penal  clause 
of  the  Act ;  but  the  justices  were  of  opinion  that  the  seizure  was 
good- within  the  terms  of  the  statute,  which  (sect.  2)  enacts  that 
''  it  shall  be  lawful  for  any  constable  •  •  •  •  in  any  county 
.  •  .  •  borough,  or  place  in  Great  Britain,  in  any  highway, 
street,  or  public  place,  to  search  any  person  whom  he  may  have 
good  cause  to  suspect  of  coming  from  any  land  where  he  shall 
have  been  unlawfully  in  search  or  pursuit  of  game  •  •  .  . 
and  having  in  his  possession  any  game  unlawfully  obtained 
•  •  •  .  and  should  there  be  found  any  game  as  aforesaid 
upon  such  person,  to  seize  and  detain  such  game  ....  and 
such  constable  shall  in  such  case  apply  to  some  justice  of  the 
peace  for  a  summons  to  such  person  to  appear  before  two  justices 
in  petty  sessions,  as  provided  by  the  18  &  19  Yict.  c.  106,  s.  9 ; '' 
ana  on  conviction  of  the  offence  charged,  the  offender  is  to  forfeit 
any  sum  not  exceeding  51,,  &o. 
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The  justices  accordingly  conyicted  the  appellant,  who  thereupon       Llotd 
appealed  to  the  Queen's  Bench  Division  of  the  High  Court  of      jj^ 
Justice,  and  the  cause  now  came  on  for  argument  accordingly,  

Anderson  for  the  appellant. — The  justices  were  in  error  in  con-        1885. 
victing  the  appellant,  who  ought  to  have  been  discharged  by  them,  r»r      «^^ 
and  the  summons  and  information  dismissed.     It  is  necessary  ventionAct^ 
under  the  statute  that  the  game  should  be  seized  on  the  highway.     Rabbits  in 
which  was  not  done  in  this  case ;  and  for  that  proposition,  in  po^^f^  ^f 
addition  to  the  terms  of  the  Act  itself,  the  cases  of  Clarke  v,    highway-- 
Growder  (L.  Rep.  4  C.  P.  638;  38  L.  J.  118,  Mag.  Cas.)  and     Capture  of 
Turner  v.  Morgan  (33  L.  T.  Rep.  N.  S.  172 ;  44  L.  J.  161,  Mag.  ^'^^^"^f 
Cas.;  L.  Rep.  10  C,  P.  587),  are  authorities.  m^uoff 

W.  R.  Smith,  for  the  respondent,  contra, — The  justices  put  the  highway, 
proper  construction,  and  the  only  reasonable  one,  upon  the  2nd 
section  of  the  Act ;  for,  if  that  is  not  so,  and  their  decision  be 
held  to  be  wrong,  it  will  follow  that,  upon  a  poacher  laden  with 
game,  unlawfully  procured,  being  met  on  the  highway  by  a  police 
constable,  he  will  only  have  to  step  aside  a  yard  or  two  ofiP  the 
highway,  and  so  be  enabled  to  defy  the  constable  and  the  Act  of 
Parliament  together. 

Mathew,  J. — I  am  of  opinion  that  the  justices  took  a  correct 
view  of  the  statute  and  of  the  facts  of  this  case,  and  that  the  con- 
viction of  the  appellant  must  be  confirmed.  The  facts  are,  that 
the  appellant  was  seen  by  the  respondent,  the  police  constable, 
on  a  public  highway,  in  company  with  two  other  men,  between 
five  and  six  o'clock  in  the  morning  of  the  20th  Sept.  last. 
The  appellant  was  carrying  a  quantity  of  rabbits  in  a  bag 
across  his  shoulders.  Upon  catching  sight  of  the  constable  he 
started  off  and  ran  across  a  field,  instantly  and  closely  pursued 
and  followed  by  the  constable,  by  whom  he  was  caught  and 
stopped  in  the  field,  and  the  rabbits  were  found  close  by  in  the 
same  field  on  the  spot  where  the  constable  saw  the  appellant 
throw  down  the  bag  containing  them,  and  that  spot  being  about 
200  yards  from  the  highway  where  he  was  first  seen ;  the  con- 
stable never  having  lost  sight  of  him  or  the  bag  of  rabbits  from 
the  time  when  he  first  saw  him  on  the  highway  to  the  moment 
of   his  stopping  him   in  the  field.     The  Act  of  Parliament  in 

Juestion  (25  &  26  Vict.  c.  114)^  by  sect.  2,  enacts  as  follows  : 
His  Lordship  read  the  section  as  above  set  forth,  and  then 
proceeded :]  Unless,  therefore,  the  appellant  was  searched  on 
the  highway,  and  the  game  was  also  seized  there,  the  justices 
would  have  no  jurisdiction  in  the  matter.  The  statute  directs 
that  the  person  stopped  by  the  constable  shall  be  searched  on 
the  highway,  and  that  the  game  which  may  be  found  upon  him 
shall  be  seized  and  detained  by  the  constable.  It  is  evident  that 
it  is  intended  that  the  search,  seizure,  and  detention  are  to  take 
place  then  and  there,  but  it  surely  cannot  be  intended  that  the 
whole  of  these  proceedings  must  necessarily  take  place  upon  and 
within  the  narrow  limit  of  the  highway  itself;  for,  if  it  were,  a 
poacher  could  easily  evade  the  statute  by  throwing  the  game 
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L1.0TD      over  a  fence  into  an  adjoining  field.     The  cases  cited  by  Mr. 
-^*  Anderson  for  the  appellant  are  clearly  distinguishable.    In  neither 

'       of  them  did  the  seizure  take  place  at  the  same  time  as  the  search. 

1886.        In  one  of  them.  Turner  v.  Morgan  {ubi  sup.),  no  search  had  taken 

P  ach'     Pr    P^*^®  >  *^^  ^^  ^^®  other  case,  Clarke  v.  Orowder  {ubi  sup,),  some- 

rentionAct—  thing  had  been  seen,  but  the  suspected  man  was  not  searched. 

Babbits  in    and  SO  the  statute  was  not  complied  with.     In  the  present  case 

possession  of  \^qW^  ^q  ,^^y^  ^nd  the  game  were  seen  by  the  constable  on  the 

highway—    highway,  and  neither  the  game  nor  the  man  was  lost  sight  of 

Capttae  of    until  he  was  stopped  close  to  the  highway.     The  proposition  put 

^It^m^eVf    forward  on  behalf  of  the  appellant  that  the  game  should  be  taken 

rabbits  off    from  the  poacher  on  the  highway,  is  not  supportable. 

highway.  Smith,  J. — But  for  the  two  cases  which  have  been  cited  before 

us  on  the  appellant's  part,  I  should  have  had  not  the  slightest 

doubt  on  the  point  that    has  been  raised  here.      The  Act  of 

Parliament  was  passed  for  the  purpose  of  preventing  game  that 

had  been  poached  being  carried  into  towns  in  the  early  morning. 

Sect.  2  of  the  Act  says,  '^  And  should  there  be  found  any  game 

as  aforesaid  upon  such  person,  to  seize  and  detain  such  game,^'  &c. 

It  would  not  be  enough  to  search  and  let  the  person  go,  and  to 

detain  the  game  afterwards.     In  the  case  of  Hall  v.  Knox  (9  L.  T. 

Eep.  N.  S.  380;  4  B.  &  S.  515;  33  L.  J.  1,  Mag.  Gas.)  it  has 

been  already  decided  that  if  the  police  constable  sees  rabbits 

fastened  round  the  poacher's  neck,  that  fact  constitutes  a  sufficient 

search  by  the  constable.     Here  the  constable,  in  hot  pursuit, 

stopped  the  man,  and  seized  and  detained  the  game,  having  never 

lost  sight  of  either  game  or  poacher  from  the  time  when  he  first 

saw  them  on  the  highway.  Conviction  affirmed. 

Solicitors  for  the  appellant,  /.  and  C,  Robinson  and  Willcins^ 
agents  for  Oarrold  and  Matthews,  Hereford. 

Solicitors    for   the   respondent.  Hunt    and    Sons,  agents  for 
Symonds  and  Son,  Hereford. 
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MAIDSTONE  AUTUMN  ASSIZES. 

Tuesday,  Oct  27,  1885. 

(Before  Stephen,  J.) 

Reo.  v.  Dykes  et  Uxor,  (a) 

Husband  and  wife — Coercion — Felony  ^-- Highway  robbery  with 

violence. 

Upon  an  indictment  for  highioay  robbery  with  violence,  D,  and  his 
wife  were  found  guilty,  the  jury  fnding  as  to  the  wife  that  she 
had  acted  under  the  compulsion  of  her  husband : 

Held,  that  as  to  the  wife  the  verdict  amounted  to  one  of  not  guilty, 

IN  this  case  the  two  prisoners,  who  were  husband  and  wife, 
were  charged  with  highway  robbery  with  violence. 

The  facts  as  proved  in  evidence  clearly  disclosed  the  felony 
charged  in  the  indictment,  but  as  regards  the  female  prisoner 
there  was  some  evidence  to  show  that  in  what  she  had  done,  and 
in  the  violence  which  she  had  used  against  the  prosecutor,  she 
was  acting  under  the  compulsion  of  her  husband,  and  in  fear  of 
violence  from  him. 

H,  F.  Dickens  for  the  prosecution. 

Cr.  L.  Denman,  for  the  defence,  submitted,  on  the  authority  of 
Reg,  V.  Torpey  (12  Cox  0.  C.  45),  that  there  was  no  case  to  go 
to  the  jury  as  against  the  wife.  And  upon  the  learned  judge 
ruling  that  it  was  for  the  jury  to  find  whether  upon  the  facts  the 
wife  had  acted  under  the  coercion  of  her  husband  or  not,  addressed 
the  jury  for  the  defence ;  and,  whilst  admitting  that  the  male 
prisoner  must  be  convicted,  urged  that  the  wife  had  really  acted 
under  the  coercion  of  the  husband. 

The  learned  judge,  in  summing  up,  left  the  following  questions 
to  the  jury. 

1 .  Were  the  prisoners  individually  guilty  or  not  guilty  ?  This 
question  to  bo  answered  as  if  they  were  unmarried. 

2.  If  both  are  found  guilty,  then  as  a  matter  of  fact  did  the 
wife  act  under  the  compulsion  of  her  husband  ? 

The  jury  found  both  prisoners  guilty,  but  also  fonnd  that  the 
wife  had  acted  under  the  compulsion  of  the  husband. 

Upon  this  finding  counsel  for  the  defence  claimed  a  verdict  of 
not  guilty  in  favour  of  the  wife,  Quoting  the  case  already  cited, 
and  also  Reg.  v.  Woodward  (8  C.  co  P.  561). 

After  consideration  the  learned  judge  directed  an  acquittal  to 
be  entered  for  the  wife,  who  was  discharged. 

Solicitor  for  the  prosecution.  Walker,  Tnnbridge. 

Solicitor  for  the  prisoners,  Qoodwin,  Maidstone. 

(a)  Reported  by  £.  Mabbball  Haui»  Esq.,  Barmter-at-liaw. 

D  D  D  2 
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CROWN  OASES  RESERVED. 

Friday,  Dec.  11,  1885. 

(Before    Lord     Oolebidob,     C.J.,    Dsnman,    Field,    Hawkins, 

and  Wills,  JJ.) 

Reg.  v.  Robson.  (a) 

Embezzlement — Moneys  belonging  to  copartnership — Association 
for  gain  or  profit — Young  Men*s  Christian  Association — 31  ^* 
82  Vict.c.  116,  «.  1. 

An  association  which  has  not  for  its  object  gain  or  profit  is  not 
a  copartnership  within  sect.  1  of  the  Act  to  amend  the  Law 
relating  to  Larceny  and  Embezzlement  of  1868;  and  where  B., 
a  member  of  a  Young  Men's  Christian  Association,  having 
embezzled  money  obtained  by  him  on  behalf  of  the  association, 
was  indicted  for  that  he,  being  a  member  of  a  copartnership, 
did  embezzle  moneys  belonging  to  the  copartnership  : 

Held,  that  the  object  of  the  association  being  "  the  extension  of  the 
Jcingdom  of  the  Lord  Jesus  Christ  among  young  men,  and  the  deve- 
lopment of  their  spiritual  life  and  m£ntal  powers/'  such  associa- 
tion  was  not  a  copartnership  within  the  section,  and  that  ihei'e* 
fore  R.  could  not  be  convicted  upon  such  an  indictment. 

CASE  stated  for  the  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved,  by  Hawkins,  J. : — 

The  prisoner  was  tried  and  convicted  before  me  at  the  winter 
assizes  for  the  connty  of  Northumberland  on  the  31st  Oct.  1885, 
upon  an  indictment  framed  under  81  &  32  Yict.  c.  116,  s.  1, 
charging  that  he,  being  a  member  of  a  copartnership  called  ^^  The 
Bedlington  Colliery  Young  Men's  Christian  Association,'^  here- 
after called  the  association,  feloniously  did  in  January,  March, 
and  May,  1885,  embezzle  three  several  sums  of  money  of  and 
belonging  to  the  said  copartnership. 

The  only  question  which  I  reserve  for  the  consideration  of  the 
court  is,  Whether  the  association  is  a  copartnership  within  the 
meaning  of  the  section  above  referred  to  ?  Tf  it  is,  the  convict's 
guilt  and  every  other  matter  necessary  to  warrant  his  conviction 
must  be  taken  as  established  by  the  verdict  of  the  jury. 

The  object  of  the  Bedlington  Association  is,  to  use  the  language 
of  one  of  its  printed  rules,  *^  The  extension  of  the  kingdom  of  the 
Lord  Jesus  Christ  among  young  men  and  the  development  of 
their  spiritual  life  and  mental  powers." 

It  is  composed  of  members  and  associates.  The  number  of 
members  does  not  exceed  twenty.    Any  person  is  eligible  for 

(a)  Reported  by  B,  Cxtnhinqbak  Oum,  Esq.,  Barriator-nt-lAW. 
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membership  ''  who  gives  decided  evidence  of  his  conversion  to        Rw. 
God ; ''  but,  before  he  can  become  a  member,  he  must  be  proposed      j^^i^^ 

and  seconded  by  two  members  of  the  association  and  elected  by        ' 

the  committee  on    their  being  satisfied    as   to  his   suitability.        1885. 
Trustees  for  the  time  being,  in  whom  the  real  property  belonging  £;,„^^^^g„^ 
to  the  association  is  vested,  become  members  by  virtue  of  their  —.Moneys  or 
appointment  as  trustees.    Members  are  required  to  subscribe  8«.  ccpartnership 
per  annum.  ^^     .^  ^ 

It  is  not  material  to  consider  the  qualification  or  status  of  prqfit^Yoimg 

associates.  MeiCa  Chris- 

The  affairs  of  the  association  are  in  the  hands  of  a  general  com-  '"*"  f^^' 
mittee  of  management,  consisting  of  a  president,  two  vice-presi- 
dents, a  treasurer,  two  secretaries,  and  at  least  nine  members. 

The  committee  have  power  to  suspend  or  expel  any  member 
whose  conduct  is  founds  in  (heir  judgment,  inconsistent  with  the 
Christian  character. 

The  agencies  for  the  attainment  of  the  objects  of  the  association 
are :  First,  the  personal  efforts  of  the  members ;  secondly, 
devotional  meetings ;  thirdly,  social  meetings ;  fourthly,  classes 
for  Biblical  instruction,  &c. ;  fifthly,  the  delivery  of  addresses 
and  lectures ;  sixthly,  the  diffusion  of  Christian  and  other  suitable 
literature. 

Before  the  first  of  the  offences  charged  against  the  prisoner 
was  committed,  the  members  of  the  association  proposed  to  build, 
and  afterwards  built,  a  hall  or  place  of  meeting  for  the  purposes 
of  the  association,  at  a  cost  of  nearly  200Z.,  of  which  about  40Z. 
is  still  owing.  To  this  building  every  member  has  the  right  of 
entry  and  is  entitled  to  a  latch-key. 

The  prisoner  became  a  member  of  the  association  in  1878,  and 
he  has  continued  to  be  a  member  up  to  the  present  time. 

As  and  being  such  member,  he  solicited  and  obtained  for  the 
association  from  divers  persons  many  sums  of  money  as  donations 
or  subscriptions  on  account  of  and  for  the  general  purposes  of  the 
association  towards  the  building  fund,  and  towards  the  liqui- 
tion  of  the  aforesaid  debt  of  40{. — three  of  these  sums  it  was  that 
the  prisoner  was  charged  with  and  found  guilty  of  embezzling. 

If  the  association  is  a  copartnership  within  the  meaning  of 
31  &  32  Vict.  c.  116,  s.  1,  the  conviction  is  to  stand  aflSrmed. 

If,  on  the  contrary,  it  is  not  such  a  copartnership^  the  convic- 
tion is  to  be  reversed. 

By  sect.  1  of  the  Act  to  amend  the  Law  relating  to  Larceny  and 
Embezzlement  of  1868  (31  &  32  Vict.  c.  116)  it  is  enacted  that : 

If  any  person,  being  a  member  of  any  copartnership,  or  being  one  of  two  or  more 
bene6cial  owners  of  any  money,  goods,  or  effects,  bills,  notes,  secnrities,  or  other 
property,  shall  steal  or  embeezle  any  snoh  money,  goods,  or  effects,  bills,  notes, 
securities,  or  other  property  of  or  belonging  to  any  snch  copartnership,  or  to  such 
Joint  beneficial  owners,  every  such  person  shall  be  liable  to  be  dealt  with,  tried,  con- 
victed, and  punished  for  the  same  as  if  snch  person  had  not  been  or  was  not  a  member 
of  such  copartnership,  or  one  of  such  beneficial  owners. 

/.  L.  Walton,  for  the  prisoner,  submitted  that  the  word 
''  copartnership  "  in  the  section  had  the  sense  of  an  association 
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Rbo.       for  the  purpose  of  the  acquisition  and  division  of  gain  or  profit. 
RoBsox       ^^^  preamble  to  the  Act  recited  that,  ''  whereas  it  is  expedient 

^ '      to  provide  for  the  better  security  of  the  property  of  copartnerships 

1886.        and  other  joint  beneficial  owners  against  ofienoes  by  part  owners 
EnhTTt       thereof;  ^' and  the  same  words  are  used  in  sect.  1.  Unless,  therefore, 
—Moneifs  of  ^^  could  be  Said  that  the  members  of  an  association  having  for  its 
copartnership  object  the  mental  and  spiritual  benefit  of  its  members  arc  joint 
~~^r^U^T  ^^neficial  owners  of  the  property  of  the  association,the  case  was 
j'tr^t—Young  clearly  not  within  the  section  at  all;  and  even  if  it  were  within 
AleiCs  Chris-  the    section,  inasmuch  as    the  association  was  described    as    a 
tian  AMocia.  copartnership,  the  conviction  was  clearly  bad.     The  fact  of  the 
words    '^  joint    beneficial    owners ''    being    used    showed    that 
copartnership  was  intended  to  have  its  ordinary  legal  sense,  with 
regard  to  which  Lindley,  L.  J.,  in  the  4th  edition  of  his  work  on 
Partnership  (vol.  1,  p.  1),  has  collected  a  great  number  of  defini- 
tions, every  one  of  which  he  points  out  implies  the  acquisition  of 
gain  or  profit. 
No  one  appeared  to  support  the  conviction. 
Lord  GoLERiDOE,  G.J. — I  am  clearly  of  opinion  that  this  associa- 
tion is  not  a  copartnership  within  the  Act,  and  it  appears  to  me 
that  the  conviction  must  be  quashed.     I  have  had  an  opportanity 
of  looking  at  the  cases  referred  to  by  my  learned  brother  Lindley 
in  his  valuable  work,  and  nothing  in  them  throws  any  real  doubt 
upon  the  language  used  by  him,  when  he  makes  participation  in 
some  profit  an  object  of  the  association  as  included  in  the  idea  of 
an  English  partnership ;  and  although  he  says  that  in  old  times 
Lord  Hale  and  older  writers  use  copartnership  in  the  sense  of 
ownership,  this  is  no  longer  customary,  and  he  says  that  in  late 
years  the  term  has  been  confined  to  ownership  where  the  object  of 
the  co-ownership  is  gain,  and  where  the  gain  is  to  be  shared  by  the 
parties.     That,  he  says,  is  the  grand  characteristic  of  every  part- 
nership, and  is  the  leading  feature  of  nearly  every  definition  of 
the  term,  and  a  number  of  definitions  are  appended  by  him,  into 
every  one  of  which  the  idea  of  profit,  or  that  the  partnership  is 
carried  on  for  the  sake  of  gain,  enters.     That  being  so,  it  is  clear 
that  this  is  not  a  copartnership  in  that  notion  of  the  word  into 
which  the  idea  of  gain  enters;  that  we  must  associate  with  the 
word  that  nature  which  has  been  affixed  to  it  by  so  many  autho- 
rities, and  that  this  association  does  not  come  within  the  inter- 
pretation which  has  been  attached  to  the  word  copartnership  by 
the  definitions.     That  being  so,  I  am  of  opinion  that  this  convic- 
tion should  be  quashed. 

Denman,  J. — -I  am  of  the  same  opinion.  I  think  that  the  word 
copartnership  in  the  statute  must  be  construed  in  its  legal  sense. 
Suppose  that  the  section  in  question  had  only  the  word  copart- 
nership, and  not  the  words  "  one  of  two  or  more  beneficial 
owners,^'  even  then  I  think  it  would  have  been  impossible  to  say 
that  a  partnership  which  is  not  carried  on  for  the  sake  of  profit 
or  gain  was  within  the  section;  and  it  becomes  much  more 
impossible  when  we  find  words  in  the  statute  within  which  an 
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association  which  is  not  carried  on  for  gain  might  fall.     I  do  not        Hko. 
say  that^  had  the  indictment  been  laid  for  embezzling  money      ^  ^' 

belonging  to  an  association^  of  the  property  belonging  to  which       

the  prisoner  was  a  joint  beneficial  owner,  the  matter  would  have        1886. 
been  free  from  doubt :  but  those  words  show  that  the  word  co-   j^  :    7 

fartnersnip  snould  be  interpreted  in  its  ordinary  legal  sense,  and   —Moneys  o/ 
am  therefore  of  opinion  that  this  conviction  cannot  be  sustained,   copartnership 

Field,  J.— I  am  of  the  same  opinion.  "fw^n^'' 

Hawkins,  J. — ^I  am  also  of  the  same  opinion.    At  the  close  of  profit— Ymtng 
the  case  for  the  prosecution  I  was  strongly  of  opinion  that  there  Men's  Chris- 
was  no  copartnership  here  within  the  section,  and  I  had  consider-  ''^'*  Assoaa- 
able  doubts  whether  I  ought  not  to  stop  the  case  instead  of 
allowing  it  to  go  to  the  jury ;  and  it  was  only  after  the  strenuous 
argument  made  on  behalf  of  the  prosecution  that  I  allowed  the 
question  of  the  prisoner's  guilt  to  go  to  the  jury,  and  reserved 
this  case.     I  only  wish  to  say  that  I  should  certainly  not  have 
done  so    had    I    thought    that  counsel  would  not   have   been 
instructed,  to  argue  in  support  of  the  conviction.     In  my  opinion 
this  conviction  should  be  quashed. 

Wills,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitor  for  the  prisoner,  Ch^ay,  agent  for  Dixon  and  Wall, 
Newcastle. 
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Friday,  Dec.  11,  1885. 

(Before   Lord  Colerido£,  C.J.,  Denuan,  Field,  Hawkins,  and 

Wills,  JJ.) 

Reg.  v.  Webster,  (a) 

Criminal  Law  Amendment  Act,  1885 — CHrl  under  sixteen — Suffer* 
ing  to  resort  to  or  he  in  or  upon  premises  for  unlawful  ^purposes 
— Daughter  living  with  mother — Mother  permitting  prostitution 
of  daughter — 48  ^^  49  Vict,  c.  69,  ss,  6  and  12. 

Under  sect.  6  of  the  Criminal  Law  Amendment  Act,  1885,  a  mother 
can  he  convicted  of  knowingly  suffering  her  daughter,  of  the  age 
mentioned  in  the  section^  to  he  in  or  upon  premises  for  the 
purpose  therein  specified,  notwithstanding  the  fact  that  such 
premises  are  those  in  which  the  mother  and  daughter  live 
together,  having  no  other  home, 

(a)  Reported  by  R.  Cunnimobax  Glen,  Esq.,  Barrister-at-Law. 
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RiGo.  Sect.  12  0/  the  Act  is  not  Mended  to  deal  with  such  a  ease  to 

^  "•  the  eoiclusion  of  sect.  6,  hut  it  is  intended  to  enable  the  conrt  to 

make  an  order  divesting  parents,  ^x.,  of  authointy  over  girls  in 

1886,  respect  of  whom  such  parents,  Sfc,  have  been  convicted  of  an 

^  .  "TT,  offence  under  sect,  6. 

Criminal  Law        •*' 
Amendtnent  ,  ^r»rt«' 

^c/,  1885—    /^ASE  reserved  by  Denman^  J.  at  the  Antamn  Assizes^  1880^ 
Suffering  to    \j     fop  ^Jjq  ^^^  ^f  NottiDgham  as  follows : 

^fwJSmofv^  Rebecca  Webster  was  indicted  under  48  k  49  Vict.  c.  69,  s.  6, 
purpose-'  for  that  "  she  being  the  occapier  of  premises  (mentioned)  unlaw- 
Motherper-  fnUy  ^j^^  knowingly  did  snffer  one  Eliza  Ann  Webster,  then  a 
""  tviiJno^ *" g^rl  of  above  the  age  of  thirteen  and  under  the  age  of  sixteen, 
diwghter,  to  rosort  to  and  be  in  and  npon  sach  premises  for  the  parpose  of 
being  unlawfully  and  carnally  known  by  a  certain  man  (men- 
tioned)/' 

Eliza  Ann  Webster,  mentioned  in  the  indictment,  was  a  girl  of 
the  age  of  fourteen,  and  was  known  to  be  of  that  age  by  the 
prisoner,  whose  illegitimate  daughter  she  was.  She  lived  in 
the  prisoner's  house  as  part  of  the  prisoner's  family,  and  had 
no  other  home.  There  was  no  evidence  that  any  men  had  been 
in  the  *  prisoner's  house  before  the  night  of  the  11th  Sept., 
1885. 

On  that  night,  about  11  p.m.,  Eliza  Ann  Webster  was  seen 
in  company  with  a  man  in  a  public-house,  and  afterwards  walk- 
ing along  with  him  in  the  street,  by  a  policeman,  who  lost  sight 
of  them  for  a  time,  but  afterwards  entered  the  house  of  the 
prisoner  at  about  twelve  o'clock  at  night,  and  found  the  prisoner 
sitting  in  a  lower  room  talking  to  two  men.  He  asked  the  prisoner, 
"  Who  was  upstairs  ?  "  and  the  prisoner  answered  '*  Only  my 
daughter."  The  policeman  thereupon  went  upstairs,  and  found 
Eliza  Ann  Webster  in  bed  with  the  same  man  with  whom  he 
had  first  seen  her.  The  man  came  down  and  took  his  shoes 
from  under  a  chair  directly  opposite  the  place  where  the  prisoner 
was  sitting,  and  swore,  after  being  cautioned,  that  he  had  placed 
them  there  before  going  upstairs  in  the  prisoner's  sight,  and 
that  he  and  Eliza  Ann  left  the  room  together,  and  went  upstairs 
in  the  prisoner's  sight. 

The  prisoner's  counsel  submitted  that  there  was  no  evidence 
of  a  resorting  to  or  being  in  or  upon  the  premises  for  the  pur- 
pose mentioned  in  the  Act,  inasmuch  as  the  girl  was  merely 
there  because  it  was  her  home,  and  that  the  Act  was  not  intended 
to  cover  the  case  of  a  single  isolated  visit. 

I  told  the  jury  that,  if  they  were  satisfied  that  the  girl,  being 
to  the  prisoner's  knowledge,  only  fourteen  years  old,  went 
upstairs  with  a  man  for  the  purpose  of  having  connection  with 
her,  and  that  the  prisoner  knew  this  and  made  no  objection  to  it, 
they  might  find  the  prisoner  guilty,  even  in  the  absence  of  any 
proof  of  any  previous  misconduct  of  the  girl.  The  jury  found 
her  guilty. 

I  sentenced  the  prisoner  to  be  imprisoned  and  kept  to  hard 
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labour  for  five  calendar  months^  bnt  admitted  her  to  bail  and        Rao. 
respited  execution  ander  11   &  12  Vict,  c,  78,  s.  1,  until  the     ^^^j^^ 
Court  for  Crown  Cases  Reserved  should  have  decided  the  case.  

The  question  for  the  court  is,  whether  there  was  evidence  of       1885. 
an  offence  under  48  &  49  Vict.  c.  69,  s.  6,  and  whether  the  above  Qyi^^i^ i^„ 
ruling  was  correct.  'Amendment" 

By  sect.  6  of  the  Criminal  Law  Amendment  Act,  1885  (48  &  49    4cf,  1885— 
Vict.  c.  69),  it  is  enacted  that,  ,  ^•'^^'"^  ?^ . 

''  '  be  on  pretnues 

Any  person  who,  being  the  owner  or  occnpier  of  any  premises,  or  having,  or  fur  vniavoful 
acting  or  assisting  in,  the  management  or  control  thereof,  indnces  or  knowingly      pvrpoK — 
suffers  any  girl  of  sach  age  as  is  in  this  section  mentioned  to  resort  to,  or  be  in  or    Mother  per- 
upon  such  premises  for  the  purpose  of  being  unlawfully  and  carnally  known  by  any  mititnf/  proeti* 
man,  whether  such  carnal  knowledge  is  intended  to  be  with  any  particular  man  or       tution  of 
generally,  davghter, 

(1.)  Shall,  if  such  girl  is  under  the  age  of  thirteen  years,  be  guilty  of  felony,  and, 
being  convicted  thereof,  shaU  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
pend  servitude  for  life,  or  for  any  term  not  less  than  five  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour;  and 

(2.)  If  such  girl  is  of  or  above  the  age  of  thirteen  and  under  the  age  of  sixteen 
years,  shall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shaU  be  liable, 
at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

And  by  sect.  12  it  is  enacted  that, 

Where,  on  the  trial  of  any  offence  under  this  Act,  it  is  proved  to  the  satisfaction  of 
the  court  that  the  seduction  or  prostitution  of  a  girl  under  the  age  of  sixteen  has  been 
caused,  encouraged,  or  favoui'ed  by  her  father,  mother,  guardian,  master  (^  mistress, 
it  shall  be  in  the  power  of  the  court  to  divest  such  father,  mother,  guardian,  master 
or  mistress  of  all  authority  over  her,  and  to  appoint  any  person  or  persons  willing  to 
take  charge  of  such  girl  to  be  her  guardian  until  she  has  attained  the  age  of  twenty- 
one,  or  any  age  below  this  as  the  court  may  direct,  and  the  High  Court  shall  have  the 
power  from  time  to  time  to  rescind  or  vary  such  order  by  the  appointment  of  any 
other  person  or  persons  as  such  guardian,  or  in  any  other  respect. 

Horace  Smith  for  the  prisoner,  submitted  that  the  section  was 
not  intended  to  apply  to  the  case  of  a  girl  living  at  home  with 
her  mother  or  father.  The  daughter  had  no  other  place  to  be 
in,  and  the  object  of  the  Act  waa  to  protect  girls  away  from  their 
parents.  Sect.  6  contemplated  persons  occupying  houses  and 
permitting  girls  to  live  in  or  resort  to  them  for  the  purposes  of 
prostitution,  and  not  a  mother  and  daughter  living  in  the  same 
house  and  being  immoral.  The  mother  was  bound  to  feed  and 
clothe  the  daughter,  and  that  was  not  suffering  her  t^  be  in  her 
own  home.  The  case  was  one  which  was  clearly  withm  sect.  12, 
and  a  case  which  was  within  that  section  could  not  be 
within  sect.  6.  If  the  mother  suffered  the  daughter  to  be  in  the 
house  at  all,  it  was  a  suffering  her  to  be  there  for  all  the  pur- 
poses necessary  for  her  living  there,  and  the  mother  should  not 
be  convicted  for  suffering  that  which  she  could  not  prevent. 

jET.  Y.  Stanger,  for  the  prosecution,  was  not  called  upon  by 
the  court. 

Lord  Coleridge,  C.J. — I  am  clearly  of  opinion  that  this  con- 
viction must  be  affirmed.  The  indictment  is  laid  under  sect.  6 
of  the  Criminal  Law  Amendment  Act,  1885,  which  enacts  that : 
'*  Any  person  who,  being  the  owner  or  occupier  of  any  pre- 
mises, or  having,  or  acting,  or  assisting  in^  the  management  or 
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Rto.        control  thereof,  iadaces  or  knowingly  suffers  any  girl  of   such 

Websteb.     ^^®  ^^  ^^  ^^^^  section  mentioned  to  resort  to  or  be  in  or  upon 

such  premises  for  the  purpose  of  being  unlawfully  and  carnally 

1886.  known  by  any  man/'  shall  be  guilty,  if  the  girl  is  under  thirteen 
,  .  ^"7,  years,  of  felony;  and  if  the  girl  is  of  or  above  the  age  of  thir- 
Amendment  teeu,  and  under  the  age  of  sixteen,  of  a  misdemeanour.  Now, 
Act,  1885—  in  this  case  the  mother  of  the  girl,  who  was  the  subject  of  the 
Suffering  to  offcuce,  lived  with  her,  and  the  girl  brought  home  a  man,  who 
for  [unhwjul  ^0^1^  0^  ^^s  shoes  in  the  presence  of  the  mother,  and  went  up  to 
purpose—  the  bedroom  with  the  daughter.  There  is  no  further  proof  of 
Mother  per-  ^^at  happened  after  they  went  upstairs,  except  that  shortly 
*  tvtionof  *  after  the  police  constable  came  in,  and  the  mother  then  denied 
daughter,  that  there  was  anyone  in  the  house.  Now  the  question  is,  did 
the  mother,  under  those  circumstances,  suffer  the  daughter  to  be 
in  or  upon  the  premises  for  the  purpose  of  being  unlawfully  and 
carnally  known  by  a  man  ?  I  confess  that,  but  for  the  argument 
of  Mr.  Smith,  I  should  have  thought  that  she  had  committed 
an  offence  within  the  Act  was  clear.  That  she  is  within  the 
words  of  the  section  is  plain.  She  suffered  her  daughter  to  be 
on  the  premises  for  the  purpose  of  being  unlawfully  and  carnally 
known  by  the  man  who  went  upstairs  with  her,  because  she 
knew  the  girPs  age,  saw  her  go  upstairs,  and  did  not  forbid  her 
doing  so,  or  try  to  prevent  her  from  doing  so.  It  is  obvious  that 
they  were  going  upstairs  for  an  unlawful  purpose,  and  the 
mother  might  have  turned,  or  at  least  tried  to  turn,  away  the 
man.  Therefore,  she  without  question  suffered  her  daughter  to 
be  in  such  premises  for  the  purpose  of  being  unlawfully  and 
carnally  known  by  a  man  and  knew  that  her  daughter  was 
under  the  age  of  sixteen.  The  case  is  within  the  clear  words 
of  the  Act ;  but  it  is  said  that  a  mother  is  not  within  the 
spirit  of  the  Act.  We  know,  unfortunately,  however,  that  the 
relation  of  parent  and  child  is  most  grievously  abused,  and  we 
are  asked  to  suppose  that  those  who  are  responsible  for  this 
Act  of  Parliament  with  that  knowledge  have  deliberately  left 
out  words  which  would  render  this  the  worst  possible  kind  of 
case  punishable.  It  is  said  that  the  facts  in  this  case  are  within 
sect.  12,  and  not  within  sect.  G.  Now,  what  does  sect  12  say? 
It  says :  "  Where  on  the  trial  of  any  offence  under  this  Act  it 
is  proved  to  the  satisfaction  of  the  court  that  the  prostitution 
of  a  girl  under  the  age  of  sixteen  has  been  caused,  encouraged, 
or  favoured  by  her  mother,  it  shall  be  in  the  power  of  the  court 
to  divest  such  mother  of  all  authority  over  her,^'  and  by  order 
the  court  may  direct  under  whose  guardianship  she  is  to  be.  Mr. 
Smith,  upon  that,  says  it  is  the  only  remedy.  I  do  not  see  that 
at  all.  I  do  not  intend  what  I  am  about  to  say  as  exhaustive  of 
that  section,  but  {inter  eilia)  its  effect  in  my  opinion  is  this :  It 
enacts  that  a  father  or  mother  guilty  of  conduct  which  is  punish- 
able under  sect.  6  shall  be  liable  under  the  12th  section,  and 
liable  to  be  deprived  of  that  control  which  they  have  been  proved 
to  have  been  incompetent   to  exercise,  and  therefore  I  am  of 
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opinion  that  sect.  6  was  infcended  to  cover  the  case  of  a  parent        Rko. 
suffering  his  or  her  daughter  to   be  in  or  upon  the  preuiises     _  "• 

where  they  live  for  the  purpose  of  being  unlawfully  and  carnally         

known  by  any  man^  and  that  this  conviction  must  be  affirmed.        1885. 

Denhan^  J. — I  am  of  the  same  opioion.     I  had  no  doubt  in  my  ^  .  "^  r 
own  mind  when  I  reserved  the  case ;  but  I  thought  it  desirable,     Amendment 
the  question  having  been  very  ably  put  before  me,  that  it  should   Arty  1885  — 
be  settled  once  for  all,  as  it  was  just  one  of  those  points  upon  ^"jB^^^'P  ^,° 
which  I  could  conceive  other  persons    entertaining  a  different   for  unlawful 
opinion.     I  cannot  say  that  I  ever  thought  it  anything  but  clear     purpose— 
that  sect.  6  does  apply  to  mothers  and  fathers  living  with  their    Mother  per-) 
families,  and  I  am  of  opinion  that  the  conviction  was  right.  ""  tution*of 

Field,  Hawkins,  and  Wills,  JJ.  were  of  the  same  opinion.  daughter. 

Conviction  affirmed. 

Solicitors  for  the  prosecution,  TIte  Solicitora  to  the  Treasury. 
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Friday,  Dec.  11,  1885. 

(Before   Lord  Coleridge,  C.J.,  Denman,  Field,  Hawkins,  and 

Wills,  JJ.) 

Reg.  v.  Burgess,  (a) 

Compounding  a  felony — Indictment — Absence  of  allegation  of 
abstention  from  prosecution — Commission  of  offence  by  other 
than  owner  of  stolen  property — Theft-bote, 

The  offence  of  compounding  a  felony  is  complete  at  the  time  when 
the  agreement  to  abstain  from  prosecuting  is  made ;  and  it  is 
not  necessary  therefore  in  an  indictment  for  such  an  offence  to 
allege  that  the  prisoner  did  abstain  from  prosecuting,  and  that 
by  reason  of  such  abstention  the  thief  escaped  prosecution. 

Any  person  having  knowledge  that  a  felony  has  been  committed, 
and  entering  into  aii  agreement  to  abstain  from  prosecuting,  or 
to  hinder  the  ends  of  justice,  is  guilty  of  the  offence  of  compound- 
ing a  felony  ;  and  that  offence  is  not  confined  to  the  owners  of 
stolen  property  entering  into  such  agreements. 

CASE  reserved  for  the  opinion  of  the  court  by  the  Recorder  of 
the  city  of  London,  as  follows  : — 
At  the  July  sessions  of  the  Central  Criminal  Court  William 

(a)  Reported  by  R.  Cummimoium  Glen,  Esq.,  Bamster-at-Law. 
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Rra.       Henry  Burgess  was  arraigned  before  me  on  an  indictment  of 
_,   '''•  which  the  foUowincf  is  a  copy  : 

'  Central  Criminal  Court  to  wit.    The  jarors  for  onr  Lady  the  Queen  upon  their  oath 

1885.         present  that  heretofore,  to  wit,  in  the  year  of  onr  Lord  1885,  one  Arthur  Bagloy 

...^         feloniously  did  steal,  take,  and  carry  away  certain  money,  to  wit,  to  the  amount  of 

Compounding    285.,  of  the  moneys  of  Henry  Bedford,  against  the  peace  of  our  said  Lady  the  Queen, 

felony— Indict-  ^^r  Crown  and  dignity,  and  that  William  Henry  Burgess,  well  knowing  the  said  felony 

ment— Abxten-  to  have  been  done  and  committed  by  the  said  Arthur  Bagley  as  aforesaid,  and  oon- 

tionfrom      triving  and  intending  to  pervert  the  due  course  of  law  and  justice,  and  to  cause  and 

prosecution  not  procure  the  said  Arthur  Bagley  for  the  felony  aforesaid  to  escape  with  impunity, 

alfeged—      afterwards,  to  wit,  on  the  5th  day  of  July  in  the  year  aforesaid,  in  the  county  of 

Offence  by      Surrey,  and  within  the  jurisdiction  of  the  said  court,  unlawfully  and  for  gains  sake 

other  than      ^i^  compound  the  said  felony  with  the  said  Arthur  Bagley,  and  did  then  exact,  take, 

owner  of  stolen  receiye,  and  have  from  the  said  Arthur  Bagley  the  sum  of  2Ss.  tor  and  as  a  reward 

property.       ^^^  compounding  the  said  felony,  and  desisting  from  prosecuting  the  said  Arthur 

Bagley,  and  for  procuring  that  the  said  Arthur  Bagley  should  not  be  prosecuted  for 

the  felony  aforesaid,  to  the  great  hindrance  of  justice  in  contempt  of  our  said  Lady  the 

Queen  and  her  laws,  and  against  the  peace  of  onr  said  Lady  the  Queen,  her  Crown 

and  dignity. 

Before  plea  pleaded  the  prisoner's  counsel  moved  to  quash  the 
indictment  on  the  ground  that^  though  it  professed  to  charge  the 
prisoner  with  the  offence  of  compounding  a  felony,  it  did  not  in 
fact  disclose  any  offence,  there  being  no  allegation  that  the 
prisoner  desisted  from  prosecuting  the  felon,  which,  he  contended, 
was  a  material  part  of  the  offence  of  compounding  a  felony,  and 
that  if,  after  receiving  money  from  the  felon  as  an  inducement 
not  to  prosecute,  the  prisoner  had  in  fact  prosecuted,  no  offence 
would  have  been  committed,  and  he  cited  Rex  v.  8to7w  and 
others  (4  C.  &  P.  379.) 

For  the  prosecution  it  was  contended  that  the  offence  consisted 
in  the  corrupt  agreement  not  to  prosecute.  I  declined  to  quash 
the  indictment,  and  the  prisoner  then  pleaded  not  guilty  to  it. 
The  case  proceeded,  and  it  was  then  proved  that  at  the  end  of 
March  last  the  prisoner  was  employea  to  levy  a  distress  for  two 
weeks  rent,  amounting  to  28$.,  on  the  goods  of  a  Mr.  Bedford, 
.  and  that  upon  that  occasion  Arthur  Bagley,  whilst  in  possession 
as  the  prisoner's  assistant,  stole  the  sum  of  28^.  belonging  to  Mr. 
Bedford,  from  a  drawer  in  Bedford's  room,  and  absconded. 
Prisoner  was  informed  of  this  fact  by  Bedford,  and  urged  Bedford 
to  put  the  matter  into  the  hands  of  the  police,  but  Bedford  told 
prisoner  he  would  leave  it  in  his  hands,  and  the  prisoner  on  the 
3rd  April  gave  information  of  the  theft  to  the  police.  The 
prisoner  on  the  11th  June  entered  into  communication  with  the 
stepfather  and  mother  of  Arthur  Bagley,  and  suggested  to  the 
mother  that  she  should  send  her  son  to  see  him  and  compromise 
with  him,  as  Mr.  Bedford  was  willing  to  take  the  money  by 
instalments  weekly  or  anyhow  he  could  pay  it,  and  then  he, 
Bagley,  would  be  perfectly  free,  and  eventually  he  handed  to  the 
mother  a  paper  of  which  the  following  is  a  copy : 

I,  W.  H.  Burgess,  undertake  not  to  charge  Arthur  Bagley  with  any  criminal  case 
that  I  have  now  against  him  on  the  money  being  provided  to  pay  what  he  took  from 
Peckham-road  whUst  in  possession,  viz.,  SOs. — W.  H.  Burgess.    June  29, 1885. 

On  the  5th  July  the  stepfather  went  with  Arthar  Bagley  to 
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the  prisoner's  house  and  paid  him  IZ.  which  he  told  him  he  had        Rbo. 

received  from  Arthur  Bagley^  and  at  the  same  time  signed  and  ^  ^^ 

gave  to  the  prisoner  an  I  O  U  for  5».  which  the  prisoner  wrote       ' 

ont,  and  the  prisoner  wrote  a  receipt  at  the  foot  of  the  paper        1885, 

above  referred  to  in  the  following  words  :  .,  .. 

°  Comjpouming 

Reoeiyed  the  sum  dO<.  as  stated  aboye.—W.  H.  Bargess.    Joly  6, 1885.    William  felony  Indies 
H.  Hayward.  meat -^Absten- 

tion from 

The  prisoner  then  told  Bagley  that  things  were  all  right,  and '"'^^^l'^' 
he  was  a  free  man,  as  he  had  paid  the  money.     Bagley  after-     Offence  h^ 
wards  paid  65.  to  the  wife  of  the  prisoner,  and  got  back  the  I  0  TJ.     <^  ^«« 

On  the  14th  July  Bagley  was  arrested  by  the  police  upon  *^^^^f  ^*^ 
the  information  of  the  offence,  and  the  description  of  him  which 
had  been  ^ven  by  the  prisoner  in  April,  and  upon  the  evidence 
of  Mr.  Bedford  he  was  convicted  summarily  before  the  magis- 
trate. At  the  close  of  the  case  for  the  prosecution  the  prisoner's 
counsel  submitted  that  there  was  no  case  to  go  to  the  jury ;  that 
the  owner  of  the  property  stolen,  or  a  person  whose  evidence 
should  be  necessary  to  convict  the  thief,  are  the  only  persons 
who  can  compound  a  larceny,  and  that  in  this  case  the  prisoner 
was  not  a  necessary  witness  on  the  trial  of  Bagley,  and  that  there- 
fore his  undertaking  not  to  charge  Bagley  with  a  criminal  offence 
could  not  impede  the  course  of  justice.  I  overruled  the  objection, 
and  the  jury  found  the  prisoner  guilty.  I  reserved  judgment, 
and  admitted  the  prisoner  to  bail  until  the  case  shall  have  been 
decided  by  this  court. 

The  questions  for  the  court  are,  viz.,  1.  Whether  the  indict- 
ment was  bad  on  the  face  of  it  as  not  disclosing  an  offence  at  law, 
and  ought  to  have  been  quashed.  2.  Whether  there  was  any 
evidence  to  be  left  to  the  jury  upon  this  indictment.  In  the 
event  of  the  court  being  of  opinion  that  the  indictment  was  bad, 
or  that  there  was  no  evidence  against  the  prisoner  of  the  offence 
charged  in  the  indictment,  the  conviction  is  to  be  quashed ;  other- 
wise it  is  to  be  affirmed. 

Biirnie,  for  the  prisoner,  submitted  that  the  indictment  was  bad, 
inasmuch  as  it  failed  to  allege  that  the  prisoner  had  in  fact  desisted 
from  prosecuting,  and  that  the  thief  had  thereby  escaped  prose- 
cution. In  Rex  V.  Stone  (4  C.  &  P.  879),  which  was  the  only 
reported  case  upon  the  subject,  it  was  held  that  where  in  an 
indictment  it  is  averred  that  the  defendant  did  desist,  and  from 
that  time  hitherto  had  desisted  from  all  further  prosecution,  and 
it  appeared  that  after  the  alleged  compounding  he  prosecuted 
the  offender  to  conviction,  there  must  be  an  acquittal.  So  here, 
had  the  indictment  contained  the  necessary  allegations,  the  fact 
that  it  was  proved  that  Bagley  was  prosecuted  would  have 
entitled  Burgess  to  an  acquittal.  [Hawkins,  J. — The  question 
here  is,  whether  the  allegation  that  Burgess  desisted  from  prose- 
cuting was  a  necessary  allegation.]  The  offence  of  compounding 
a  felony  does  not  consist  of  the  taking  of  the  money  for  the 
desisting  merely,  but  in  actual  desisting  and  allowing  the  thief 


owner 
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Rig.       to  escape  panishmenfc  as  well.    To  make  flaoh  an  agreement  as 
-.  ^*'  the  prisoner  made  might  be  a  common  law  misdemeanonr,  bat 

*     that  was  not  the  oflTence  of  compoandiog  a  felony  with  which  he 

1886.        was  charged.     [Wills,  J. — Compounding  a  felony  is  hardly  an 
.,  ,.     accurate  term  ;  it  cannot  bo  more  than  an  attempt  to  componnd, 

fefof^^iJict-  fo^  *^  eflfectual  compounding  cannot  take  place.     According  to 
ment—Absten-  your  contention^  if  a  man  makes  an  illegal  agreement,  and  that 
Hon  from     agreement  is  completely  carried  out,  he  is  guilty,  but  if  he  adds 
^  aUtgtd-^^  ^  ^^®  oflTence  of  making  that  illegal  agreement  a  fraud  upon  the 
Offtnot  hy    man  with  whom  he  made  the  agreement  by  breaking  it,  he  is  not 
other  than     guilty.     FiELD,  J. — Assume  such  an  agreement  to  be  legal,  how 
^^operty,  ^  ^oxjXA.  the  money  be  recovered  ?     Time  would  not  run  against  a 
prosecution,  which  might  take  place  after  proceedings  taken  to 
recover  the  money.]     As  to  the  second  question,  as  no  one  can 
be  convicted  of  larceny,  except  on  the  evidence  of  the  owner  of 
the  property  stolen,  the  prisoner  not  beiug  the  owner  could  not 
control  the  prosecution,  and  therefore  could  not  compound  the 
felony.      The  old   term  for  this  oflTence  was  theft-bote,  which 
meant  the  buying  back  a  theft,  and  all  the  text-books  and  indict- 
ments treat  the  oflTence  as  one  which  could  only  be  committed  by 
the  owner  of  stolen  property :  (Hawkins,  P.  0.  ch.  7,  s.  7  ;  Lord 
Coke,  Inst.  3,  c.  61,  p.  134.)     The  owner  of  the  money  stolen 
gave  the  prisoner  no  authority  to  compound  the  felony,  he  only 
asked  the  prisoner  to  save  him  trouble  by  communicating  with 
the  police.     The  precedent  given  in  2  Chitty,   C.  L.  1st  edit, 
p.  220,  which  is  repeated  iu  Archbold,  contains  the  allegation 
that  the  prisoner  is  the  owner  of  the  goods.     The  oflTence  here, 
if  anything,  was  misprision  of  felony,  but  of  that  tbe  prisoner 
was  not  indicted. 

Poland,  on  behalf  of  the  Crown,  was  only  called  on  as  to 
the  second  question,  and  submitted  that  the  oflTence  was  one 
against  the  interest  of  public  justice,  and  was  not  to  be  limited 
in  the  way  suggested.  If  a  manager  of  a  bank  entered  into 
an  agreement  not  to  prosecute  a  clerk  who  had  stolen  money 
belonging  to  the  bank,  it  could  not  be  said  that  he  was  not 
guilty  of  compounding  a  felony  because  he  was  only  a  servant 
of  the  bank.  Any  person  could  institute  a  prosecution  in  the 
name  of  the  Crown  until  stopped  by  the  Attorney-General 
entioring  a  nolle  prosequi,  and  there  was  nothing  therefore  to 
have  prevented  the  prisoner  here  from  prosecuting.  [He  was 
here  stopped  by  the  Court.] 

Lord  Coleridge,  C.J. — We  are  asked  two  questions,  the  first 
of  which  is,  whether  the  indictment  against  the  prisoner  is  bad 
on  the  face  of  it  because  it  is  said  it  does  not  disclose  any 
oflTence  at  law  ;  and  the  second  of  which  is,  whether  there  was 
any  evidence  upon  the  facts  stated  which  ought  to  have  been 
left  to  the  jury  upon  the  indictment.  Now,  let  us  take  these 
questions  one  by  one.  It  is  admitted  that  the  indictment  does 
charge  a  complete  oflTence,  if  the  oflTence  of  compounding  a  felony 
is  complete  without  it  being  essential  that  there  should  have 
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been  an  actual  abstaining  from  prosecafcing  for  the  felony.     The        Rko. 
agreement  charged  here  was  that  the  prisoner  for  a  sum  of  money      ^  ^' 

would  desist  from  prosecuting,  and  would  promise  that  the  man         

Bagley  should  nob  be  prosecuted,  and  in  fact  Bagley  was  prose-         1885. 
cuted.     It  is  suggested  that  the  indictment  is  not  good,  because   .,    — ' 
it  ought  to  have  gone  on  to  say  that  the  prisoner  did  not  abstain  yg/^^/„^"f^. 
from  prosecuting,  and   that   if   such  allegation  had    been  con-  ment^Abstm- 
tained  therein  it  would  have  been  negatived  by  the  evidence,      ^if^from 
Now    the  question  is.  When  is  the  offence  of  compounding  a ''"'^/^^'L"^ 
felony  completed  ?     If  it  is  not  completed  until  there  has  been     Ofence  by 
an  absolute    abstaining  from  prosecuting,  the  result  would   be     oth^rthan 

,  i_    .  •    T_i       u   i.    •        ir  i.-  r  •  owner  qf  stolen 

that  a  man  might  abstam  from  prosecuting  for  six  or  seven  properly, 
years,  and  at  the  end  of  all  that  time,  during  which  the  felon 
is  supposed  to  be  innocent,  if  there  were  a  prosecution  there  would 
be  no  offence  of  compounding  a  felony  committed  ;  and,  therefore, 
the  breach  of  the  agreement  is  said  to  make  that  unindictable 
which  up  to  that  time  had  been  indictable.  The  result  of  that 
argument  leads,  as  was  shown  by  my  learned  brother  Wills  during 
the  course  of  the  argument,  to  a  reductio  ad  absurdum.  That  is 
to  say,  that  if  a  man  makes  an  agreement  to  compound  a  felony, 
and  the  offence  of  compounding  the  felony  is  completed  by  the 
fact  of  his  abstaining  from  prosecuting,  he  is  guilty,  but  if  ho 
adds  to  the  offence  which  ho  has  committed,  by  committing  a 
breach  of  that  agreement,  he  is  not  guilty  of  compounding  a 
felony.  Therefore,  you  may  make  an  agreement  to  hinder  the 
course  of  justice,  and  if  you  do  not  further  the  ends  of  justice 
you  are  liable  to  be  prosecuted  ;  but  if  you  break  that  agreement, 
and  you  do  further  the  ends  of  justice,  you  are  not  liable  to  be 
prosecuted.  There  can  be  no  doubt,  to  my  mind,  that  the 
agreement  itself  is  illegal — authorities  as  long  ago  as  the  last 
century  show  that  it  is  so ;  and  it  cannot  be  said  not  to  be  indict- 
able because  the  agreement  is  subsequently  broken.  It  seems 
to  me  that  it  is  sufficient  to  complete  the  offence  of  compounding 
a  felony  if  you  make  the  agreement  not  to  prosecute,  and  I  am  of 
opinion,  therefore,  that  the  indictment  is  perfectly  good  in 
charging  that  the  prisoner  received  the  sum  of  money  for  com- 
pounding the  felony,  and  for  desisting  from  prosecuting,  without 
charging  that  he  did  so  desist,  and  that  an  offence  of  compound- 
ing a  felony  is  charged  by  this  indictment.  The  next  question 
is,  whether  any  evidence  was  given  in  support  of  the  indictment 
which  ought  to  have  been  left  to  the  jury.  The  evidence  was 
this,  that  the  prisoner  not  being  the  owner  of  the  money  stolen 
made  an  agreement  with  the  thief  who  stole  it  that  he  would  not 
prosecute  him  if  he  (the  thief)  would  pay  a  certain  sum  of  money. 
That  is  what  was  proved,  and  the  only  ground  which  was  sug- 
gested by  the  very  ingenious  argument  on  behalf  of  the  prisoner 
was  this :  that  the  person  who  so  agreed  and  so  compounded, 
and  but  for  the  breach  of  his  own  agreement  would  have  com- 
pounded the  felony,  was  not  the  owner  of  the  moneywhich  had 
been  stolen ;  that  the  money  was  Mr.  Bedford's,  and  that  he  was 
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Rsa.  not  the  person  who  made  the  agreement^  nor  was  he  cognisant 
Burgess     ^^  *^®  agreement  having  been  made ;  and  the  question  is  whether 

'     upon  those  facts  the  prisoner  can  be  convicted  of  compounding 

1885.  a  felony.  I  am  clearly  of  opinion  that  a  common  law  mis- 
— '        demeanour  has  both  been  stated  and  found  against  the  prisoner. 

M^^nd^t.  He  has  hindered^  or  rather  persuaded  another  man  that  he  in- 

ment—Absten-  tended  to  do  all  he  could  do  to  hinder  the  course  of  justice.  Now^ 
tionfrom     {^  j^^s  been  contended  in  the  argument  on  behalf  of  the  prisoner 

^"^^aJkged^-^  that  the  offence  of  compounding  a  felony  as  alleged  here  is  an 
Offence  &y  innovation,  and  it  is  said  that  this  offence  is  really  the  offence 
other  than    Jj^Qown  in  the  old  days  as  "  theft-bote ; "  and  that  of  the  old  crime 

''"''^J^^^f^  ^  of  theft-bote  no  one  could  be  guilty  except  he  who  was  the 
owner  of  the  goods  which  had  been  stolen.  Now,  I  do  not  deny 
that  in  the  older  books,  and  especially  in  Lord  Coke's  work, 
language  is  used  which  seems  to  imply  that  the  writers  considered 
theft-bote  could  only  be  committed  by  the  owner  of  stolen  pro- 
perty, and  it  is  obvious  that  in  almost  all  cases  of  theft-bote  the 
party  guilty  would  most  probably  be  the  owner  of  the  goods. 
But  it  is  equally  obvious  that  those  writers  had  not  the  question 
present  to  their  minds,  whether  any  person  other  than  the  owner 
of  stolen  property  could  also  be  guilty  of  the  crime.  In  Stam- 
ford's Pleas  of  the  Crown  also,  under  the  title  "  Theft-bote," 
language  will  be  found  which  looks  as  if  that  writer  meant  that 
the  person  who  is  prosecuted  for  the  offence  of  theft-bote  must 
be  the  owner  of  the  goods  which  were  stolen ;  and  for  this  reason, 
no  doubt,  that  in  ninety-nine  cases  out  of  every  hundred  the 
person  prosecuted  for  the  offence  would  be  the  owner  of  the 
goods.  And  one  can  easily  see  for  that  reason  why  the  language 
of  these  old  authorities — great  men  undoubtedly — when  such 
a  question  as  this  was  not  present  to  their  minds,  why  their 
language  should  be  such  as  to  appear  to  limit  the  commission  of 
the  offence  to  the  owner  of  the  property  which  was  stolen.  But 
I  observe  that  in  not  one  case  are  there  any  negative  words 
used  which  have  the  effect  of  saying  that  this  offence  can  alone 
be  committed  by  the  owner  of  the  goods.  It  is  clear  that  it  can 
bo  committed  by  the  owner  of  the  goods,  and  in  ninety-nine 
cases  out  of  a  hundred,  as  I  have  said,  it  would  in  all  probability 
be  the  owner  who  would  commit  it.  But  at  all  events  the  lan- 
guage used  by  Sir  William  Blackstone  seems  to  me  very  clearly 
to  show  that  in  his  mind  the  possibility  of  the  commission  of  the 
offence  was  not  limited  to  the  owners  of  stolen  property.  I  agree 
that  he  does  not  say  so,  but,  to  my  mind,  the  definition  of  "  theft- 
bote  '*  of  Sir  William  Blackstone  (4  Bl.  134)  seems  to  show 
that  that  great  authority  clearly  thought  that  others  than  owners 
of  stolen  property  could  be  guilty  of  the  offence.  Now  he 
says — and  I  need  not  read  the  definition  given  by  him  of  the 
offence  itself,  but  after  stating  what  the  definition  is,  he  goes 
on  to  say :  "  This  is  frequently  called  compounding  of  felony, 
and  formerly  was  held  to  make  a  man  an  accessory,  but  is  now 
punished  only  with  fine  and  imprisonment.    This  perversion  of 


CEIMIKAL  LAW  OASES.  786 

jastice^  in  the  old  Gothic  conatitntionSj  was  liable  to  the  most       Hco. 
severe  and  infamons  panishment^  and  the  Salic  law,  '  Latroni      b J!^«g« 

enm    similem   habait,  qai  justum  celare  vellet,  et  occnlte  sine        

jadice  compositionem  ejus  admittere/  *'     Now  those  words  are       1886. 
singaiarly  clear,  and  are  quite  general,  and  Sir  William  Black-  cb»"^jL- 
stone  seems  to  have  thought  that  this  definition  in  the  Salic  \^yv  felo^— Indict- 
was  a  sound  one,  and,  as  I  construe  his  words,  to  have  thought  meHt—Absten- 
that  the  oflFence  of  theft-bote  or  compounding  a  felony  could  be  ^^^^^^i 
committed  by  others  than  the  owners  of  stolen  property.     Other  ^aU^-^^ 
men  might  draw  opposite  conclusions,   and   I  admit  that  it  is     Offence  Inf 
capable  of  argument ;  but,  to  my  mind.  Sir  William  Blackstone  ^J^^J^^^ 
had  present  to  him,  when  he  made  use  of  those  words,  the  pos-     prcperty, 
sibility  of  persons  other  than  the  owner  of  the  goods  compound- 
ing the  offence,  and  in  my  mind  his  words  include  anyone  who 
has  as  here  secretly  agreed  to  shield  a  thief.     For  these  reasons, 
therefore,  I  am  of  opinion  that  this  conviction  should  be  affirmed. 

Denman,  FiEiiD,  Hawkins,  and  Wills,  JJ.  were  of  the  same 
opinion. 

Oonviction  affirmed. 

Solicitors  for  the  prosecution.  The  Solicitors  to  the  Treasury. 

Solicitor  for  the  prisoner,  T.  W.  Bilton. 
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Wednesday,  June  10, 1885. 

(Before  Manisty,  Mathbw,  and  Wills,  JJ.) 

Wayb  (app.)  V.  Thompson  (resp.).  (a) 

Public  Health  Act,  1876  (88  ^  39  Vict.),  c.  55,  s.  117— Unsound 
meat — Punishment  of  offender — Admissibility  of  evidence  of 
unsoundness  before  justice  empowered  to  convict. 

By  the  117th  section  of  the  Public  Health  Act,  1875  (38  ^  89  Vict, 
c.  55),  if  it  appears  to  the  justice  that  any  animal  carcase,  meat, 
8fC.,  seized  by  any  medical  officer  of  health  or  inspector  of 
nuisances  tmder  the  116th  section  of  the  Act,  and  carried  away 
to  be  dealt  with  by  a  justice^  is  diseased  or  unsound,  or  unwhole- 
soms  or  unfit  for  the  food  of  mom,  he  shall  condemn  the  same,  and 
order  it  to  be  destroyed  or  so  disposed  of  as  to  prevent  it  from 
being  exposed  for  sale  or  used  for  the  food  of  man ;  and  the 

(a)  Reported  by  J.  Smitb,  Esq.,  BarritteMitJAW. 
VOL,  XT.  IBB 
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Watb  person  to  whom  the  same  belongs  or  did  belong  at  the  time  of 

-.     "•  exposure  for  sale,  or  in  whose  possession  or  on  whose  premises 

^"^  the  same  was  found,  shall  be  liable  to  a  penalty  not  exceeding 

1885.  20L  for  evei*y  animal  carcase  or  fish,  or  piece  of  meat,  fi^esh,  or 

"^  fish  so  condemned,  or,  at  the  discretion  of  the  justice,  without 

^^videwe       ^^  infliction  of  a  fine,  to  imprisonment  for  a  term  of  not  more 

before  am-        than  three  months,  and  the  justice  who,  under  this  section,  is 

victing  jugticeM      empowered  to  convict  the  offender  may  be  either  the  justice  who 

unaounSSiM  of     ^^2/  ^^^^6  ordered  the  article  to  be  disposed  of  or  destroyed,  or 

mat  pre-         any  other  justice  having  jurisdiction  in  the  pUice. 

^^^d^^'    Oertain  meat  having  been  seized  by  an  inspector  of  nuisancers  and 

condemned  and  ordered  to  be  destroyed  by  a  justice,  an  informa^ 
tion  wa^  preferred  under  the  above  section  against  T.,  in  whose 
possession  it  was  found,  who,  on  the  hearing  thereof,  proposed  to 
call  evidence  as  to  the  soundness  of  the  meat.  This  was  objected 
to  on  the  ground  that  the  question  of  soundness  had  already  been 
adjud/icated  upon  by  the  justice  who  condemned  the  msat,  but  the 
jtistices  overruled  the  objection,  and  heard  the  evidence. 
Held,  on  case  stated,  that  the  justices  were  right, 

THIS  was  a  special  case  stated  under  20  &  21  Vict,  c.  48^  by 
justices  of  the  county  of  Cumberland^  for  the  opinion  of 
the  court. 

The  case  was^  so  far  as  material,  as  follows  : 
At  a  petty  sessions  holden  at  Millom^  in  the  division  of 
Bootle^  in  the  county  of  Cumberland^  on  the  8th  Noy.^  1884^  a 
certain  information  was  preferred  by  Henry  Waye,  the  inspector 
of  nuisances  for  the  local  board  for  the  district  of  Millom^ 
hereinafter  called  the  appellant,  against  William  Henry  Thomp- 
son, butcher,  hereinafter  called  the  respondent,  under  sect.  117 
of  the  Public  Health  Act,  1875  (38  A  39  Vict.  c.  56)  alleging 
that  the  appellant  did,  on  the  21st  Oct.,  1884,  by  virtue  of  and 
in  accordance  with  the  provisions  in  that  behalf  of  the  Public 
Health  Act,  1875,  inspect  and  examine  certain  meat  (that  was 
to  say)  fourteen  pieces  of  the  carcase  of  a  cow,  in  or  upon  the 
premises  of  the  respondent ;  that  the  said  meat  was  then  in 
possession  of  the  respondent,  and  was  exposed  for  sale  on  the 
said  premises,  and  was  intended  for  the  food  of  man ;  that  the 
said  meat  then  was  diseased,  unsound,  unwholesome,  and  unfit 
for  the  food  of  man ;  and  that  the  said  appellant  did  thereupon 
seize  the  said  meat  by  virtue  of  the  said  Act,  and  prayed  that 
the  said  meat  might  be  condemned  and  ordered  to  be  destroyed, 
or  so  disposed  of  as  to  prevent  it  from  being  exposed  for  sale 
or  used  for  the  food  of  man. 

Upon  the  hearing  of  the  said  information,  the  following  facts 
were  proved,  viz.,  that  the  said  meat  was  in  the  possession  of, 
and  exposed  for  sale  by,  the  respondent,  and  was  intended  for 
the  use  of  man;  that  it  was  seized  by  the  appellant  on  the 
21st  Oct.,  1884,  and  on  the  same  day  taken  before  a  justice  of  the 
peace  for  the  county  of  Cumberland^  and  that  it  appearing  to 
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him  on  an  ex  parte  statement  not  on  oath  that  such  meat  was       Watb 
diseased^  unsound^  nnwholesome^  and  unfit  for  the  food  of  man,    Thompson 
he  did  thereby  condemn  the  said  fourteen  pieces  of  meat,  and        .._^ 
ordered  the  same  to  be  destroyed  or  so  disposed  of  as  to  prevent        1885. 
the  same  from  being  exposed  for  sale,  or  used  for  the  food  of  ^    ^i^meat 
man.     On  the  following  day,  however,  the  said  justice,  at  the    ^Evidence 
request  of  the  respondent,  directed  the  appellant  not  to  destroy    before  con^ 
the  carcase  of  meat  until  the  owner  could  nave  it  inspected  by  a  ^^^^^^  Justices 
veterinary  surgeon,  which    inspection   was    accordingly    made  unwundness  of 
by    witnesses    on    respondent's    behalf.     The   appellant    then     meat  pre- 
called  witnesses    to    prove    that    the   said  meat  was  diseased,    '"^^^' 
unsound,  unwholesome,  and  unfit   for  the  food  of  man.      The 
respondent  thereupon  proposed   to  call  the  witnesses  who,  by 
permission  of  the  said  justice,  had  inspected  the  said  meat  on  the 
respondent's  behalf,  and  also  other  witnesses,  some  of  whom  had 
seen  the  cow  before  it  was  slaughtered  and  after  it  had  been 
dressed,  and  others  who  had  seen  other  portions  of  the  carcase  of 
the  cow  from  which  the  alleged  diseased  meat  had  been  cut  some 
time  before,  and  others  after  the  same  had  been  condemned  by  the 
said  justice,  including  medical  and  veterinary  men,  and  other  wit* 
nesses,  who  alleged  that  they  had  partaken  of  meat  from  the 
same  animal.     This  testimony  was  objected  to  by  the  appellant 
on  the  following  grounds :  That  the  question  of  the  said  meat 
being  diseased,  unsound,  unwholesome,  and  unfit  for  the  food  of 
man  had  already  been  adjudicated  upon  and  decided  in  the  affir* 
mative  by  a  justice  of  the  peace  for  the  said  division,  on  an  ex 
parte  proceeding,  evidence  of  which  had  been  presented  to  us ; 
that  evidence  to  the  contrary  should  not  be  admitted  by  us ;  that 
the  evidence  adduced  and  furnished  to  us  by  the  appellant  was 
sufficient  to  justify  a  conviction  of  the  respondent  under  the 
117th  section  of  the  Public  Health  Act,  1875,  for  the  offence 
alleged  against  him. 

We,  however,  overruled  the  said  objections,  and  heard  the 
evidence  of  the  defendant's  witnesses,  which  satisfied  us  that  the 
said  meat  was  not  diseased,  but  was  wholesome,  sound,  and  fit  for 
the  food  of  man,  and  gave  our  decision  against  the  appellant, 
and  ordered  him  to  pay  to  the  respondent  the  sum  of  IL  Is.  6^. 
for  his  costs  incurred  by  him  on  that  behalf. 

The  116th  and  117th  sections  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  0.  55)  are  as  follows  : 

116.  Any  medical  officer  of  health  or  inspector  of  nuisances  may  at  all  reasonable 
times  inspect  and  examine  any  animal  carcase,  meat,  poultry,  game,  flesh,  flsh,  fruit, 
vegetables,  corn,  bread,  flour,  or  milk  exposed  for  sale,  or  deposited  in  any  place  for 
the  purpose  of  sale,  or  of  preparation  for  sale,  and  intended  for  the  food  of  man,  the 
proof  that  the  same  was  not  exposed  or  deposited  for  any  such  purpose,  or  was  not 
intended  for  the  food  of  man,  resting  with  the  party  charged ;  and  if  any  such  animal 
carcase,  meat,  poultry,  game,  flesh,  fish,  fruit,  yegetables,  com,  bread,  flour,  or  milk 
appears  to  such  medical  officer  or  inspector  to  be  diseased,  or  unsound,  or  unwhole- 
some, or  unfit  for  the  food  of  man,  he  may  seize  and  carry  away  the  same  himself  or 
by  an  assistant,  in  order  to  haye  the  same  dealt  with  by  a  justice. 

117.  If  it  appears  to  the  justice  that  any  animal  carcase,  meat,  poultry,  game,  flesh, 
fish,  fruit,  Yegetables,  com,  bread,  flour,  or  milk  so  seized  is  diseased,  or  unsound,  or 
unwholesome,  or  tmflt  for  the  food  of  man,  he  shall  condemn  (he  same,  and  order  it  to 


1 


788  QRIMIKAL  LAW  CASES. 

Wats        ^  destroyed,  or  so  disposed  of  as  to  prevent  it  from  beiag  exposed  for  sale  or  used  for 

t*.  the  food  of  man ;  and  the  person  to  whom  the  same  belongs  or  did  belong  at  the  timo 

THOMPflQir.     of  exposure  for  sale,  or  in  whose  possession  or  on  whose  premises  the  same  was  fonnd, 

^  shall  be  liable  to  a  penalty  not  exceeding  twenty  ponnds  for  every  "animal  carcase,  or 

1885.         ^'^t  or  piece  of  moat,  flosh,  or  fish,  or  any  poultry  or  game,  or  for  the  parcel  of  frnit, 

vegetables,  com,  bread,  or  flonr,  or  for  the  milk  so  condemned,  or,  at  the  disoretion  of 

Umsound  meat  ^^o  jostice,  without  the  infliction  of  a  fine,  to  imprisonment  for  a  term  of  not  more 

Evidence    ^'^  three  months. 

before  con-         "^e  justice  who,  under  this  section,  is  empowered  to  oonvict  the  o£Fender,  may  bo 
viciing  Jnstices  either  the  jostice  who  may  have  ordered  the  article  to  be  disposed  of  or  destroyed,  or 

Inquiry  as  to  <^7  other  justice  having  jurisdiction  in  the  place. 

URsoundnets  cf 

tneatpre-  F.  Fitzgerald  for  the  appellant. — ^It  was  not  competent  for  tho 
^^^»^'  }^^^^^^  ^  receive  evidence  of  the  soundness  or  ansonndness  of 
the  meatj  that  being  res  judicata.  Sach  a  course  would,  in  fact, 
amount  to  an  inquiry  as  to  whether  the  justice  who  condemned 
the  meat  was  right  in  so  doings  and  it  cannot  be  intended  that 
a  court  of  summary  jurisdiction  should  be  a  court  of  appeal  from 
the  justice  who  condemned  the  meat.  [iiATHXW,  J. — Is  the 
offence,  then,  the  exposing  for  sale  meat  which  is  not  in  fact 
unwholesome,  but  which  someone  has  said  is  unwholesome  ?] 
In  White  v.  Bed/em  (41  L.  T.  Eep.  N.  S.  524 ;  5  Q.  B.  Div.  15) 
it  was  held  that  meat  might  be  taken  before  a  justice  under  these 
sections  and  condemned^  without  any  summons  or  notice  to  the 
person  to  whom  it  belonged,  and  that  such  person  having  been, 
subsequently  to  the  destruction  of  the  meat,  summoned^and  con- 
victed of  an  offence  under  these  sections,  such  conviction  was 
good.  Field,  J.  in  that  case  actually  discussed  the  point  raised 
here,  and  decided  that,  however  strong  a  measure  it  might  be  to 
deprive  a  man  of  the  opportunity  of  being  heard,  the  Legislature 
had  in  this  case  done  so.  *^  I  feel,''  he  says,  ''  very  strongly  the 
possible  injustice  that  might  be  done  by  depriving  a  man  of  his 
property  without  giving  him  an  opportunity  of  being  heard,  and 
without  giving  him  compensation  if  not  himself  in  default ;  and 
it  would  require  very  strong  words  in  an  enactment  to  lead  me 
to  the  conclusion  that  it  was  intended  that  this  might  be  done ;  ^' 
and  then  he  goes  on  to  examine  these  sections,  and  £[nally  decides 
that  *^  the  responsibility  of  the  duty  is  imposed  on  the  medical 
officer  of  health  or  inspector  of  nuisances  of  satisfying  himself 
that  the  article  is  exposed  for  sale,  and  intended  for  the  food  of 
man,  and  if  he  is  so  satisfied,  he  may  seize.^'  **  Then  is  he  bound,^^ 
he  continues,  *'  to  give  notice  to  the  owner  before  proceeding  to 
apply  to  a  justice  to  condemn  the  article  so  seized  ?  It  is  con- 
tended that  ho  is  bound  to  give  such  notice.  Ordinarily  such  a 
proceeding  would  be  necessary.  The  Legislature  generally 
cannot  be  considered  to  have  intended  that  a  man's  property  may 
be  destroyed  without  giving  him  an  opportunity  of  being  heard  ; 
but  here  the  paramount  object  would  appear  to  be  the  speedy 
destruction  of  a  noisome  and  unwholesome  thing.  There  is 
nothing  in  the  words  of  the  117th  section,  which  gives  power  to 
the  magistrate  to  condemn  the  article  seized,  to  lead  to  the  con- 
clusion that  he  is  to  hear  anybody.  All  he  has  to  do  apparently 
is  to  inspect  the  article^  and^  if  he  is  satisfied  that  it  is  unsound 


CRIMINAL  LAW  CASES.  789 

or  anwholesome^  he  is  to  condemn  the  same  and  order  it  to  be       Wate 
destroyed,  or  so  disposed  of  as  to  prevent  it  from  being  used  for    m     '^'    ^ 

food.''     The    Legislature  has,  therefore,  for  its  own  purposes        J * ' 

placed  the  decision  of  this  matter  arbitrarily  in  the  hands   of       1885. 
the  justice,  and,  as    the  court  of  summary  jurisdiction  cannot  ,,    ~" 

•••'  //i  in  '••x'l  /i  "I  •        unsound  meat 

be  a  court  of  appeal  from  him,  the  party  charged  may  give  -^/evidence 
evidence  that  the  meat  was  not  his,  or  was  not  exposed  for  sale,  b^orecon- 
but  as  to  the  soundness  or  unsoundness  of  it  the  case  is  con-  w:/i«^  {^^^^l 
eluded  against  him.  [Wills,  J. — Why  should  not  this  point  unwunZwt  of 
also  be  open  to  the  party  charged  in  the  ordinary  way  ?  It  is  meat  pre- 
certainly  against  the  general  rule  to  send  a  man  to  prison  for  a  ^*2^*^  ^' 
matter  on  which  he  is  not  heard.]  The  only  reason  is  that  the 
statute  says  that  that  point  is  to  be  decided  by  a  justice,  who 
need  not  hear  him  on  it.  [Mathew,  J. — Suppose  the  sanitary 
inspector  were  to  come  forward  and  say  he  was  sorry  he  had 
made  a  mistake?]  The  summons  would  be  withdrawn.  The 
sanitary  inspector  is  constituted  a  judicial  oi&cer  by  the  Act. 
[Mathkw,  J. — Is  it  usual  to  place  a  man's  liberty  arbitrarily 
in  the  power  of  a  judicial  officer  of  this  description  ?]  In  Tinier 
V.  jEKnd  (48  L.  T.  Kep.  N.  S.  359 ;  10  Q.  B.  Div.  63),  it  is  taken 
for  granted  all  through  that  the  question  rests  with  the  sanitary 
inspector  and  justice.  [Wills,  J. — There  the  words  of  the 
statute  were  not  satisfied.]  There  are  other  sections  also  in 
which  it  is  undoubtedly  intended  that  the  justice  should  act  ex 
jparte  -^  e.g,y  the  124th  section,  which  empowers  a  justice  to 
make  an  order  for  the  removal  of  infected  persons  to  a  hospital. 
Besides,  St'Ophen,  J.,  at  the  end  of  his  judgment  in  Vinter  v. 
Hind  {tibi  sup.),  gives  an  express  opinion  in  favour  of  the  con- 
struction contended  for  by  the  appellants.  *^  A  further  observa- 
tion," he  says,  *'  is  that,  suppose  there  had  been  a  regular 
seizure  under  sect.  116,  and  a  regular  condemnation  by  a  justice 
under  sect.  117,  and  that  then  the  person  to  whom  the  meat 
belonged  had  been  summoned  before  the  justices,  could  he  have 
been  heard  to  say  on  that  summons  that  the  meat  was  not  in 
fact  unsound  ?  It  appears  to  us  that  he  could  not,  for  the  dis- 
cretion of  the  justice  09  that  is  to  be  taken  to  be  conclusive,  and 
if  the  person  summoned  could  only  dispute  the  unsoundness, 
that  is  a  strong  ground  to  support  our  construction  of  the  Act." 
[Makisty,  J. — The  object  of  the  116th  section  is,  as  Field,  J. 
says  in  White  v.  Redfem  {ubi  sup.),  the  speedy  abatement  of  the 
nuisance ;  but,  the  nuisance  having  been  abated,  why  should  not 
the  party  charged  be  allowed  to  contest  the  unsoundness  of  the 
meat  when  he  is  charged  with  the  offence  7]  The  offence  is 
having  in  possession  and  exposing  for  sale  the  meat  so  con- 
demned. [Wills,  J. — But  is  it  not  a  condition  precedent  to  the 
conviction  that  the  meat  must  be  diseased  and  unfit  for  food  7] 
There  is  no  authority  to  the  effect  that  a  decision  of  a  judicial 
officer  is  capable  of  being  reviewed  by  any  court  but  a  court  of 
appeal.  [Wills,  J. — Is  there  any  decision  to  the  effect  that  a 
man  may  be  sent  to  prison  for  three  months  withoat  being  heard  7 
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Watb       Mathew,  J. — ^What  reason  is  there  for  saying  that  a  court  of 
Thoicpsox     summary  jurisdiction    shall    not    in    these   cases  hear  all   the 

'  *    material  evidence  in  the  ordinary  way  ?     In  Oill  v.  Bright  (25 

1886.       L.  T.  Bep.  N.  S.  591 ;   41  L.  J.  22,  M.  0.)  it  was  held  that, 

Unsmndmwt  ^"^^'^  Hquors  kept  for  unlawful  sale  had  been  seized  under  the 

r-Evidence    l^th  section  of  33  &  34  Vict.  c.  29,  the  justices  could  not  order  them 

before  con^    to  be  sold  without  giving  the  person  upon  whose  premises  they 

^fnqutn^Z  ^^^^  Seized  an  opportunity  of  being  heard,  and  of  showing  that 

unsoundness  of  ^^^  Seizure  was  improper,  and  that  the  sale  ought  not  to  take 

mtatprt'    place.]     That  case  was  cited  in  White  v.  Bedfem  {vbi  sup.),  and 

^^JuH?^'   did  110*  influence  the  decision  of  the  court  in  that  case. 

*""**  Henry,  for  the  respondent,  was  not  called  upon. 

Manisty,  J. — This  is  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43,  for  the  opinion  of  the  court  on  the  question  whether 
they  ought  or  ought  not  to  have  heard  the  evidence  of  certain 
witnesses  called  by  a  person  charged  under  the  117th  section  of 
the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55)  with  having 
in  his  possession  and  exposing  for  sale  on  his  premises  certain 
meat  intended  for  the  food  of  mau,  which  meat  was  diseased, 
unsound,  unwholesome,  and  unfit  for  the  use  of  man,  and 
was  seized  and  taken  before  a  justice,  and,  it  appearing  to 
him  to  be  diseased,  unsound,  unwholesome,  and  unfit  for  the  use 
of  man,  was  condemned  and  ordered  to  be  destroyed.  The  facts 
seem  to  be  that,  on  the  21st  Oct.,  1884,  Inspector  Waye»  under 
the  powers  oE  the  116th  section  of  the  Public  Health  Act, 
seized  certain  meat  belonging  to  Thompson,  and  exposed  for 
sale  on  his  premises,  on  the  ground  that  it  was  unfit  for  human 
food,  and  having  so  seized  it  under  the  116th  section,  carried 
the  same  before  a  justice  of  the  peace,  to  be  dealt  with  under 
the  1 17th  section.  Then,  by  the  117th  section,  if  it  appears  to 
the  justice  that  any  meat  seized  under  the  116th  section  is  unfit 
for  food,  he  shall  condemn  the  same  and  order  it  to  be  destroyed 
or  so  disposed  of  as  to  prevent  it  from  being  exposed  for  sale  or 
used  for  the  food  of  man.  Ho  has,  therefore,  nothing  to  do 
but  to  inquire  into  that  single  fact.  This  the  justice  in  this 
case  did,  and  ordered  the  meat  to  be  destroyed;  but  on  the 
next  day  he  wrote  a  letter  ordering  the  inspector  not  to  destroy 
the  meat  until  the  owner  could  have  it  examined  by  a  veterinary 
surgeon.  Whether  he  had  power  to  make  that  order  or  not,  it 
is  not  necessary  to  inquire ;  but  the  inspection  was  made  by 
witnesses  on  the  owners  behalf.  Whether  the  meat  was  or  was 
not  destroyed  we  are  not  told ;  but  on  the  4th  Nov.  we  find  that 
an  information  which  had  been  laid  against  the  owner  of  the 
meat  came  on  for  heaiing,  and,  on  the  hearing,  the  justices 
decided  to  hear  evidence  on  behalf  of  the  owner  as  to  whether 
the  meat  was  in  fact  unfit  for  human  food,  and  the  question 
whether  they  had  power  to  do  so  is  the  question  which  is  now 
raised  before  us.  In  my  opinion,  the  two  cases  cited  do  not 
assist  us  very  much.  White  v.  Redfem  deals  with  the  entirely 
difierent  question  whether,  when  the  meat  is  taken  before  the 
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justice  to  be  examined  and  if  necessary  condemned^  the  owner       Wati 
is  entitled  to  a  summons  or  notice  of  what  is  being  done^  and    yhomwom 

it  was  there  decided  that  he  was  not.     '^  There  is  nothing/'  it  is        

there  said,  ''in  the  words  of  the  117th  section,  which  gives        1886. 
power  to  the  magistrate  to  condemn  the  article  seized,  to  lead  to  (7i„oiiji7"iiiear 
the  conclusion  that  he  is  to  hear  anybody .''     But  the  reason  for    ^Evidence 
this  is  also  to  be  found  there,  viz.,  that  the  paramount  object  of    before  am^ 
the  Act  would  appear  to  be  the  speedy  destruction  of  a  noisome  !!fj|^^*!f^J^ 
and  unwholesome  thing.     This,  however,  does  not  assist  us  on  unsoundness  of 
the   point  whether,  when    another  application  is  made  to  the     meat  pre- 
justices  to  inflict  a  penalty  on  the  owner,  or  send  him  to  prison,    ^'^liMnerf"' 
they  are  to  hear  evidence  on  his  behalf.     In  my  opinion,  it  is 
necessary  in  every  case  that  a  man  should  be  heard  before  he  is 
sent  to  prison.     The  justice,  it  is  true,  was  satisfied  tliat  the 
meat  was  unfit  for  human  food ;  but  if  the  respondent  were  to  be 
debarred  from  giving  evidence  in  his  defence,  and  were  to  be 
sent  to  prison  without  being  heard  at  all,  this  would,  I  should 
say,  be  the  first  case  in  which  a  man  has  ever  been  imprisoned 
without  being  heard  in  his  defence.     I  am  of  opinion,  therefore, 
that  the  justices  were  right  in  hearing  the  evidence  tendered  by 
the  respondent,  and  that  this  appeal  must  be  dismissed. 

Mathsw,  J — I  am  of  the  same  opinion.  The  object  of  these 
sections  was  to  prevent  the  sale  of  meat  unfit  for  human  food. 
That  object  is  secured  when  the  justice  has  dealt  with  the  meat 
under  the  powers  of  the  first  part  of  the  117th  section  and 
ordered  it  to  be  destroyed,  and,  when  a  court  of  summary 
jurisdiction  comes  to  deal  with  the  ofience  of  the  person  to 
whom  the  meat  belonged,  they  must  deal  with  that  offence  in 
the  ordinary  way  in  which  they  usually  deal  with  other  offences, 
and  are  bound  to  hear  the  evidence  tendered  to  them.  The 
learned  counsel  for  the  appellant  has  seized  upon  the  words,  "  so 
condemned,'^  in  the  117th  section,  and  it  is,  of  course,  quite  open 
to  argument  whether  those  words  are  a  mere  description  of  the 
article  or  a  definition  of  the  offence.  The  learned  counsel  says 
that  they  are  a  definition  of  the  offence,  and  that  the  offence  is 
the  having  in  possession,  and  exposing  for  sale,  an  article 
which  an  inspector  shall  have  seized,  and  procured  condemnation 
of  at  the  hands  of  a  justice.  This  construction  would,  to  my 
mind,  lead  to  a  most  extraordinary  result.  The  justice  may 
condemn  the  meat  without  hearing  the  owner.  If,  therefore,  the 
enactment  is  to  be  construed  in  this  way,  a  man  may  be  sent  to 
prison  for  three  months  for  the  misfortune  of  having  in  his  shop 
meat  which  a  sanitary  inspector  is  mistaken  in  supposing  to  be 
unfit  for  human  food,  without  having  any  opportunity  of  producing 
evidence  to  prove  that  the  meat  was  not  unfit  for  human  food. 
I  cannot  believe  that  this  is  the  result  of  the  enactment.  I  there- 
fore think  that  the  justices  were  quite  right  in  the  decision  at 
which  they  arrived,  and  that  the  appeal  ought  not  to  be  allowed. 

Wills,  J. — The  legislation  contained  in  these  sections  is  not 
new.    It  is  to  be  found  first  in  the  Towns  Improvement  Glauses 
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Watb       Act,  1847  (10  &  11  Viot.  c.  84),  b.  131,  bat  that  Act  provided 
-,     ''•  only  for  the  infliction  of  a  fine   for    the  ofience,  and    did  not 

'    give  the   power   of  imprisonment.     This,  however,  was  intro- 

1886.  duced  by  26  &  27  Vict.  c.  117,  s.  2,  the  powers  of  which 
U  VTmeat^^^^^^^^^^^  re-enacted  by  the  116th  and  117th  sections  of  the 
^Evidence  I'nblic  Health  Act,  1875,  so  that  this  enactment  has  been  in 
befortcon^  force  for  more  than  twenty  years,  and  it  is  now,  if  the  conten- 
^in^u"<uu>  *^^^  ^^  ^^®  appellant  in  this  case  is  correct,  for  the  first  time 
wJou^ess  0/ discovered  that  a  man  may  under  its  provisions  be  sent  to 
meat  pre-  prison  for  three  months  without  being  heard  in  his  defence, 
^'^dm^  because  it  is  said  the  Legislature  has  so  enacted.  To  my  mind, 
this  is  a  most  alarming  innovation,  and  diametrically  contrary  to 
every  characteristic  of  English  law.  We  ought  not,  therefore, 
lightly  to  assume  that  this  is  the  right  construction  of  the 
section,  and  when  we  come  to  examine  it,  we  find  that  the  only 
ground  for  the  contention  is  a  highly  technical  construction  of 
the  words  used.  But  it  is  said  that  this  construction  is  supported 
by  decided  cases.  As  I  read  the  case  of  White  v.  Bedfem, 
no  colour  is  given  by  that  case  to  the  suggestion;  in  fact,  I 
find  that  it  is  said  in  the  judgment  in  that  case  that  it  was 
conceded  that,  in  the  case  of  proceedings  against  the  person, 
a  summons  must  be  taken  out  in  the  ordinary  way.  Why, 
then,  should  the  other  proceedings  differ?  In  what  way  is 
that  case  an  authority  for  saying  that  the  other  proceedings 
ought  not  to  be  carried  on  in  the  ordinary  way?  Then,  in 
Vinter  v.  Hind  the  animal  confessedly  died  of  disease,  and  it 
does  not  appear  to  have  been  open  to  the  defendant  to  take 
that  point.  As  far,  therefore,  as  there  is  any  expression  of 
opinion  in  that  case  that  the  person  charged  could  not  have 
been  heard  to  say  on  the  summons  that  the  meat  was  not 
unsound,  such  expression  of  opinion  was  wholly  immaterial  to 
the  decision  in  that  case,  and  was,  I  think,  made  without  an 
adequate  appreciation  of  the  effects  which  such  a  construction 
would  have.  It  has  been  decided  that,  on  the  application  to 
order  the  destruction  of  the  meat,  the  owner  need  not  be  heard ; 
but  it  seems  to  me,  for  the  reasons  I  have  given,  that  the  pro- 
position that  he  is  not  to  be  heard  upon  the  question  of  his  own 
imprisonment  needs  only  to  be  stated  to  be  its  own  emphatic 
condemnation. 

Appeal  dismissed,  with  casts. 
Solicitor  for  the  appellant,  Windybank. 
Solicitors  for  the  respondent,  Helder  and  Roberts. 
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STATUTES    AND    PARTS    OP    STATUTES 
APPEOTING  THE  CRIMINAL  LAW, 

PASSED  m  THE  SESSION  OF  PAELIAMENT  OF  1882. 


DOOUMENTABY  EVIDENCE  ACT,   1882. 

45  ViOT.  CAP.  9. 

An  Act  to  amend  the  Documentary  Evidence  Act,  1868^  and  other  enactments 
relating  to  the  evidence  of  documents  hy  means  of  copies  printed  by  the 
Oavemment  Printers. — [Idth  June,  1882.] 

1.  This  Act  may  be  cited  as  **  The  Documentary  Evidence  Act,  1882."   Short  tide. 

2.  Where  any  enactment,  whether  passed  before  or  after  the  passing  of  Documents 
this  Act,  provides  that  a  copy  of  any  Act  of  Parliament,  proclamation,  printed  under 
order,  regulation,  rule,  warrant,  circular,  list,  gazette,  or  document  shall  j^^"^^?!. 
be  conclusive  evidence,  or  be  evidence,  or  have  any  other  effect,  when  tionery  Office 
purporting  to  be  printed  by  the  Government  Printer,  or  the  Queen's  Printer,  receivable  in 
or  a  printer  authorised  by  Her  Majesty,  or  otherwise  under  Her  Majesty's  evidence, 
authority,  whatever  may  be  the  precise  expression  used,  such  copy  shall 

also  be  conclusive  evidence,  or  evidence,  or  have  the  said  effect  (as  the 
case  may  be)  if  it  purports  to  be  printed  under  the  superintendence  or 
authority  of  Her  Majesty's  Stationery  OfiSce. 

3.  If  any  person  prints  any  copy  of  any  Act,  proclamation,  order,  Penalty  for 
regulation,   royal  warrant,    circular,    list,    gazette,  or  document  which  forgery, 
falsely  purports  to   have   been  printed  under  the   superintendence   or 
authority  of  Her  Majesty's  Stationery  Office,  or  tenders  in  evidence  any 

copy  which  falsely  purports  to  have  been  printed  as  aforesaid,  knowing 
that  the  same  was  not  so  printed,  he  shall  be  guilty  of  felony,  and  shall, 
on  conviction,  be  liable  to  penal  servitude  for.  a  term  not  exceeding  seven 
years,  or  to  be  imprisoned  for, a  term  not  exceeding  two  years,  with  or 
without  hard  labour. 


CASUAL  POOR  ACT,  1882. 

45  &  46  ViOT.  CAP.  36. 

An  Act  to  amend  the  Pauper  Inmates  Discharge  and  Ueyulation  Act,  1871. 

—\lOth  Aiigust,  1882.] 

5.  (1.)  If  any  person  for  the  purpose  of  obtaining  relief  from  the  rates  Penalty  for 
raised  for  the  relief  of  the  poor,  for  himself  or  for  any  other  person,  obtaining  poor 

a 
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45  &  40  Vict. 
0.  30. 


<* 


wilfully  gives  a  false  name,  or  makes  or  uses  a  false  statement  to  tho 
guardians  of  any  union  or  any  of  their  officers,  he  shall  be  deemed  an  idl 
and  disorderly  person  within  the  meaning  of  section  three  of  the  Act  of 
the  fifth  year  of  King  George  the  Fourth,  chapter  eighty-three,  "  for  thf» 
punishment  of  idle  and  disorderly  persons,  and  rogues  and  vagabonds,  in 
that  part  of  Great  Britain  called  England." 


Offences  in 
relation  to 
nomination 
papers. 


Definitions— 
31  &  82  Vict 
c.  125. 


Casual  Poor 
Acty  1882. 

relief  by  false 
statement — 
34  &  35  Viot. 

c.  108,  8.  7—  

89  &  40  Vict. 

'**     "  MUNICIPAL  CORPOEATIONS  ACT,  1882. 

45  &  46  Viot.  cap.  50. 

An  Act  for  consolidating,  with  Amendment,  enctctments  relating  to  Municipal 
Corporations  in  England  and  Wales, — [ISth  Angust,  1882.] 

74.  (1.)  If  any  person  forges  or  fraudulently  defaces  or  fraudulently 
destroys  any  nomination  paper,  or  delivers  to  the  town  clerk  any  forged 
nomination  paper,  knowing  it  to  be  forged,  he  shall  be  guilty  of  a  mis- 
demeanour, and  shall  be  liable  to  imprisonment  for  any  term  not  exoeed- 
ing  six  months,  with  or  without  hard  labour. 

(2.)  An  attempt  to  commit  any  such  offence  shall  be  punishable  as  the 
offence  is  punishable. 

Part  IV.  (see  47  &  48  Vict.  c.  70,  post,  p.  xlix.) 

Corrupt  Practices, 

77.  In  this  part — 

'*  Bribery,"  "  treating,**  "  undue  influence,''  and  "  personation,"  include 
respectively  anything  done  before,  at,  after,  or  with  respect  to  a  municipal 
election,  which  if  done  before,  at,  after,  or  with  respect  to  a  parliamentary 
election  would  make  the  person  doing  the  same  liable  to  any  penalty, 
punishment,  or  disqualiflcation  for  bribery,  treating,  undue  influence,  or 
personation,  as  the  case  may  be,  under  any  Act  for  the  time  being  in  force 
with  respect  to  parliamentary  elections  : 

86.  The  enactments  for  the  time  being  in  force  for  the  detection  of 
personation  and  for  the  apprehension  of  persons  charged  with  personation 
at  a  parliamentary  election  shall  apply  in  the  case  of  a  municipal 
election. 

Misappropriation . 

Penalty  for  117.  If  any  person   authorised  to  receive  money  to  arise  from  the 

misappropria-  gale  of  any  annuities  or  securities  purchased  or  transferred  under  the 
~24*A^^V^^t*  foregoing  provisions  of  this  part,  or  under  any  Act  repealed  by  this  Act, 
c.  96  s.  76.  ^^  ^^J  dividends  thereon  or  any  other  such  money  as  aforesaid,  appro- 
priates the  same  otherwise  than  as  directed  by  this  Act,  or  by  the  Tr^uiy 
in  pursuance  thereof,  he  shall  be  guilty  of  a  misdemeanour,  and  shall  be 
subject  in  respect  thereof  to  the  provisions  of  the  Larceny  Act,  1861, 
applicable  to  a  person  guilty  of  a  misdemeanour  under  section  seventy- 
five  of  that  Act,  or  to  the  provisions  of  any  enactment  for  the  time  being 
substituted  for  that  section. 

*  Misapplication  of  Corporate  Property, 

Prohibition  of  124.  (1.)  It  shall  not  be  lawful  for  a  municipal  corporation,  or  the 
expenditure  of  council  of  a  borough,  or  a  corporate  officer,  or  a  trustee,  or  other  person 
corporate         acting  for  a  municipal  corporation,  to  pay  or  apply  any  money,  stocks. 


Personation. 
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funds,  securities,  or  personal  property,  of  or  held  in  trust  for  the  corpora-  ^^  ^  ^^  ^i^- 
tion,  in  payment  of  any  expenses  occasioned  by  a  parliamentary  election        ^'  ^* 
or  incurred  by  any  person  offering  himself  as  a  candidate  at  or  before  a     Municipal 
parliamentary  election.  Corporations 

(2.)  Any  bond,  covenant,  i^ecognisance,  or  judgment  given  by  a  corpora-     ^cti  ^88^* 
tion,  council,  officer,  trustee,  or  person  as  aforesaid,  for  securing  payment .    . 
of  such  expenses,  shall  be  void.  liamenta^ 

(3.)  Any  payment,  application,  bond,  covenant,  recognisance,  or  judg-  oloctions. 
ment  made  or  given  by  a  corporation,  council,  officer,  trustee,  or  person 
as  aforesaid,  for  inducing  any  person  to  labour  in  a  parliamentary  election 
at  a  future  time,  or  to  pay  or  incur  expenses  as  aforesaid  at  a  future 
time,  shall  be  deemed  to  be  forbidden  and  declared  void  by  this  section, 
although  colourably  made  or  given  for  any  other  cause  or  consideration. 

(4.)  Any  mortgage  or  other  disposition  of  corporate  land  for  secuiing 
or  satisfying  any  expenses  or  engagements  incurred  or  to  be  incurred  as 
aforesaid,  and  any  estate  or  charge  thereby  created,  shall  be  void. 

(5.)  Any  resolution,  bye-law,  or  other  proceeding  of  a  council,  purport- 
ing to  direct  or  authorise  any  payment  or  thing  forbidden  by  this  section, 
or  made  or  adopted  for  evading  the  provisions  thereof,  shall  be  void. 

(6.)  If  any  member  of  a  municipal  corporation  authorises  or  directs 
any  payment  or  application  forbidden  by  this  section,  or  assents  to,  or 
concurs  or  participates  in,  any  affirmative  vote  or  proceeding  relating 
thereto,  or  signs  or  seals  in  his  individual  capacity,  or  affixes  the  corporate 
seal  to,  any  instrument  by  this  section  declared  void,  he  shall  be  guilty 
of  a  misdemeanour,  and,  on  conviction  thereof  in  the  High  Court,  shall, 
in  addition  to  such  punishment  as  the  court  awards,  be  for  ever  disabled 
to  take,  hold,  or  exercise  any  office  in  the  same  corporation. 

(7.)  If  any  corporate  officer,  trustee,  or  other  person  as  aforesaid, 
makes,  or  concurs  in  making,  any  payment  or  application  of  money  or 
property  as  aforesaid,  he  shall  be  deemed  to  have  done  so  in  his  own 
wrong,  and  he  shall  be  individually  liable  to  repay  and  make  good  the 
amount  or  value  thereof  to  the  corporation,  notwithstanding  any  release  or 
pretended  indemnity  given  to  him  in  the  name  or  on  behalf  of  the 
corporation. 

(8.)  Any  two  or  more  burgesses  may  bring  and  prosecute  any  action  in 
the  name  of  the  corporation  against  any  officer,  trustee,  or  person  making 
any  illegal  payment  or  application  as  aforesaid,  as  if  they,  their  executors 
and  administrators,  were  jointly  and  severally  appointed  the  irrevocable 
attorneys  of  the  corporation  for  that  purpose ;  but  the  plaintiffs  shall,  on 
the  application  of  the  defendant,  give  reasonable  security,  as  the  court 
directs,  for  costs,  as  between  solicitor  and  client. 

Count tj  Bate. 

151.  The  municipal  corporation  of  a  borough  having  a  separate  court  Liability  of 
of  quarter  sessions  shall  be  liable  to  pay  such  sums,  if  any,  as  are  expended  quarter  seB- 
out  of  the  county  rate  of  the  county  in  which  the  borough  is  situate,  and  "°°^  **^^tfon 
as  are  not  otherwise  paid  or  chargeable,  in  respect  of  the  costs  arising  out  expenses  of 
of  the  prosecution,  maintenance,  conveyance,  transport,  or  punishment  of  county. 
all  offenders  committed  for  trial  from  the  borough  to  the  assizes  for  the 
county. 

ADMIinSTBATION   OF  JUSTICE 

County  Justice'^. 

154.  (1.)  Where   a  borough  has    not  a  separate    court   of  quarter  Jariadiction  of 
sessions,  the  justices  of  the  county  in  which  the  borough  is  situate  shall  oonntyjastioes 

2  i"*  borough. 
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45  A  46  Vict,  exercise  the  jorisdiciion  of  justice  in  and  for  the  borough  as  fully  as  the}" 

0. 50.        ^53jj  or  ought  in  and  for  the  county. 

Mmid  al         (^'^  ^°  P*^  ^^  *  borough  having  a  separate  court  of  quarter  sessions 

Corporcuioru  shall  be  within  the  jurisdiction,  exercisable  out  of  quarter  sessions,   of 

Act,  1882.     the  justices  of  a  county,  where  the  borough  was  exempt  therefrom  before 

the  passing  of  the  Municipal  Corporations  Act,  1835. 


Mayor  and  last 
mayor  to  be 
borough 
jnstices. 


Separate  com- 
misftion  of 
peace. 

Qualification 
of  borongh 
justices. 


Jurisdiction 
of  borough 
justices. 


Clerk  to 
borough 
jast\pes. 


Borough  Justices. 

155.  (1.)  The  mayor  shall,  by  virtue  of  his  office,  be  a  justice  for  the 
borough,  and  shall,  unless  disqualified  to  be  mayor,  continue  to  be  such  a 
justice  during  the  year  next  after  he  ceases  to  be  mayor. 

(2.)  The  mayor  shall  have  precedence  over  all  other  justices  acting  in 
and  for  the  borough,  and  be  entitled  to  take  the  chair  at  all  meetings  of 
justices  held  in  the  borough  at  which  he  is  present  by  virtue  of  his  office 
of  mayor;  except  that  he  shall  not  by  virtue  of  this  section  have 
precedence  over  the  justices  acting  in  and  for  the  county  in  which  the 
borough  or  any  part  thereof  is  situate,  unless  when  acting  in  relation  to 
the  business  of  the  borough,  or  over  any  stipendiary  magistrate  engaged 
in  administering  justice. 

156.  It  shall  be  lawful  for  the  Queen,  on  the  petition  of  the  council  of 
a  borough,  to  grant  to  the  borough  a  separate  commission  of  the  peace. 

157.  (1.)  It  shall  be  lawful  for  the  Queen,  from  time  to  time,  to  assign 
to  any  person  Her  Majesty's  commission  to  act  as  justices  in  and  for  each 
borough  having  a  separate  commission  of  the  peace. 

(2.)  A  justice  for  a  borough  shall  not  be  capable  of  acting  as  such  until 
he  has  taken  the  oaths  required  to  be  taken  by  justices,  except  the  oath 
as  to  qualification  by  estate,  and  made  before  the  mayor  or  two  other 
members  of  the  council  a  declaration  as  in  the  Eighth  Schedule. 

(8.)  He  must,  while  acting  as  such,  reside  in  or  within  seven  miles  of 
the  borough,  or  occupy  a  house,  warehouse,  or  other  property  in  the 
borough. 

(4.)  He  need  not  be  a  burgess  or  have  such  qualification  by  est-ate  as 
is  required  for  a  justice  of  a  county. 

158.  (1.)  A  justice  for  a  borough  shall,  with  respect  to  ofiPenoes 
committed  and  matters  arising  within  the  borough,  have  the  same  juris- 
diction and  authority  as  a  justice  for  a  county  has  under  any  lo<^  or 
general  Act  with  respect  to  offences  committed  and  matters  arising  within 
the  county ;  except  that  he  shall  not,  by  virtue  of  his  being  a  justice  for 
the  borough,  act  as  a  justice  at  any  court  of  gaol  delivery  or  quarter 
sessions,  or  in  making  or  lev3dng  any  county  or  borough  rate. 

(2.)  A  justice  shall  not  be  disabled  from  acting  in  the  execution  of  this 
Act  by  reason  of  his  being  liable  to  the  borough  rate. 

159.  (1.)  The  justices  for  a  borough  shall  from  time  to  time  appoint  a 
fit  person  to  be  their  clerk,  to  be  removable  at  their  pleasure. 

(2.)  They  shall  not  appoint  or  continue  as  their  clerk  an  alderman  or 
councillor  of  the  borough,  or  the  clerk  of  the  peace  of  the  borough,  or  of 
the  county  in  which  the  borough  is  situate,  or  the  partner  of  any  such 
clerk  of  the  peace. 

(3.)  The  clerk  to  the  justices  shall  not,  by  himself  or  his  partner  or 
otherwise,  be  directly  or  indirectly  employed  or  interested  in  the  prosecu- 
tion of  any  offender  committed  for  trial  by  those  justices,  or  any  of  them, 
at  any  court  of  gaol  delivery  or  quarter  sessions. 

(4.)  If  any  person  acts  in  contravention  of  the  last  foregoing  provision 
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of  this  section,  he  shall  for  every  offence  be  liable  to  a  fine  not  exceeding  45  &  46  Vict. 
one  hundred  pounds,  recoverable  by  action.  ^•^^' 

(6.)  One  moiety  of  any  fine  so  recovered  shall,  with  costs,  be  paid  to     Municipal 
the  person  bringing  the  action  to  recover  it.  Corporations 

(6.)  Nothing  in  this  Act  shall  prevent  the  justices  for  a  borough  from  Act,  1882. 
re-appointing  as  their  clerk  any  person  being  clerk  of  the  peace  of  the 
borough  or  of  the  county  in  which  the  borough  is  situate,  or  partner  of 
any  such  clerk  of  the  peace,  if  the  person  re-appointed  was,  on  the  sixth 
of  August  one  thousand  eight  hundred  and  sixty-one,  or  has  not  ceased  to 
be  at  the  time  of  re-appointment,  the  clerk  of  those  justices. 

160.  (1.)  The  council  of  a  borough  having  a  separate  commission  of  Justices' room, 
the  peace  shall  provide  and  furnish  a  suitable  justices'  room,  with  offices, 

for  the  business  of  the  borough  justices. 

(2.)  No  room  in  a  house  licensed  for  the  sale  of  intoxicating  liquors 
may  be  used  for  this  purpose. 

Stipendiary  Magistrate, 

161.  (1.)  If  the  council  desire  the  appointment  of  a  stipendiary  magis-  Appointment 
trate  for  the  borough,  they  may  present  a  petition  for  the  appointment  to  o'  stipendiary 
the  Secretary  of  State,  and  thereupon  it  shall  be  lawful  for  the  Queen  to  "magistrate, 
appoint  to  that  office  a  barrister  of  seven  years  standing. 

(2.)  He  shall  hold  office  during  Her  Majesty's  pleasure. 

(3.)  He  shall,  by  virtue  of  his  office,  be  a  justice  for  the  borough. 

(4.)  There  shall  be  paid  to  him  such  yearly  salary,  not  exceeding, 
except  with  the  consent  of  the  council,  that  mentioned  in  the  petition,  as 
Her  Majesty  from  time  to  time  directs. 

(5.)  It  shall  be  paid  by  four  equal  quarterly  payments,  and  in  the  same 
proportion  up  to  the  time  of  his  death  or  ceasing  to  act. 

(6.)  On  a  vacancy,  a  new  appointment  shall  not  be  made  until  the 
council  again  make  application  as  before  the  first  appointment. 

(7.)  More  than  one  stipendiary  magistrate  may  be  appointed  for  a 
borough. 

Borough  Quarter  Sessiojis :  Recorder  .•  Clerh  of  the  Peace, 

162.  (1.)  It  shall  be  lawful  for  the  Queen,  on   the  petition  to  Her  Grant  of  sepa- 
Majesty  in  Oouncil  of  the  council  of  a  borough,  to  grant  that  a  separate  rate  court  of 
court  of  quarter  sessions  be  holden  in  and  for  the  borough.  quarUr  ses- 

(2.)  The  petition  shall  set  forth  the  grounds  of  the  application  and  the 
salary  which  the  council  are  willing  to  pay  to  the  recorder. 

(8.)  The  grant  may  be  made  on  and  subject  to  such  terms  and  con- 
ditions, if  any,  as  to  Her  Majesty  in  Oouncil  seem  fit. 

(4.)  Within  ten  days  after  receipt  of  the  grant  the  council  shall  send  a 
copy  thereof,  sealed  with  the  corporate  seal,  to  the  clerk  of  the  peace  of 
the  county,  or  each  county  if  more  than  one,  in  which  the  borough  or  any 
part  thereof  is  situate. 

163.  (1.)  It  shall  be  lawful  for  the  Queen  from  time  to  time  to  appoint  The  recorder, 
for  a  borough  having  a  separate  court  of  quarter  sessions  a  barrister  of  five 

years  standing  to  be  recorder  of  the  borough. 

(2.)  He  shall  hold  office  during  good  behaviour. 

(3.)  He  shall,  by  virtue  of  his  office,  be  a  justice  for  the  borough. 

(4.)  He  shall  not  act  as  recorder,  or  as  a  justice,  until  he  has  taken  the 
oatiis  required  to  be  taken  by  a  borough  justice,  and  made  before  the 
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45  &  46  Vicr.  mayor  or  two  other  members  of  the  council  a  declaratioo  as  in  the  Eighth 
q-^Q-        Schedule. 
Municipal        (^'^  ^®  ®^*^  ^*^®  precedence  in  all  places  within  the  borough  next 
Corporations  after  the  mayor. 

Actf  1882.  (6.)  He  shall  not,  during  his  office,  be  eligible  to  serve  in  Parliament 
for  the  borough,  or  be  an  alderman,  councillor,  or  stipendiary  magistrate 
of  the  borough;  but  he  may  be  appointed  revising  barrister  for  the 
borough,  and  shall  be  eligible  to  serve  in  Parliament  except  for  the 
borough. 

(7.)  There  shall  be  paid  to  him  such  yearly  salary,  not  exceeding  that 
stated  in  the  petition  on  which  the  grant  of  a  separate  court  of  quarter 
sessions  was  made,  as  Her  Majesty  directs  ;  but  the  same  may  at  any  time 
be  increased  by  resolution  of  the  council,  approved  by  the  Secretary  of 
State,  without  the  resignation  and  re-appointment  of  the  recorder  being 
necessary. 

(8.)  A  person  may  be  appointed  recorder  of  two  or  more  boroughs 
conjointly. 
The  clerk  of         164.    (1.)   The   council   of   a  borough   having    a    separate   court    of 
the  peace.        quarter  sessions  shall  from  time  to  time  appoint  a  fit  person  to  be  the 
clerk  of  the  peace  for  the  borough. 

(2.)  The  clerk  of  the  peace  shall  hold  office  during  good  behaviour. 
(3.)  The  clerk  of  the  peace  may  from  time  to  time,  by  writing  signed 
by  him,  appoint  a  fit  person  to  act  as  deputy  for  him,  in  case  of  his  illness, 
incapacity,  or  absence. 

(4.)  The  appointment  of  the  deputy  shall  be  signified  in  writing,  signed 
by  the  clerk  of  the  peace,  to  the  council,  and  shall  be  recorded  in  their 
minutes. 

(5.)  Where  a  table  of  fees  to  be  taken  by  the  clerk  of  the  peace  has 
been  made  by  the  council  and  confirmed  by  the  Secretary  of  State,  and  is 
for  the  time  being  in  force,  the  clerk  of  the  peace,  if  paid  by  fees,  may 
take  the  fees  to  which  he  appears  by  that  table  to  be  entitled. 

(6.)  The  council  may  from  time  to  time  make  a  new  table  of  the 

fees  to  be  taken  by  the  clerk  of  the  peace,  but  shall  submit  every  such 

table  to  the  Secretary  of  State  for  confirmation,  and  he  may  confirm  and 

allow  the  same,  either  as  submitted,  or  with  such  alterations,  additions,  or 

abatement  as  he  thinks  proper,  and  any  such  table  shall  be  of  no  validity 

until  it  is  so  confirmed. 

Recorder  to  165.  (1.)  The  recorder  shall  hold,  once  in  every  quarter  of  a  year,  or 

hold  court  of    oftener,  if  and  as  he  thinks  fit,  or  the  Secretary  of  State  directs,  a  court  of 

sioM.  '  ^""     qiiarter  sessions  in  and  for  the  borough. 

(2.)  He  shall  sit  as  sole  judge  of  the  court. 

(3.)  The  court  shall  be  a  court  of  record,  and  shall  have  cognisance  of 
all  crimes,  ofiPences,  and  matters  cognisable  by  courts  of  quarter  sessions 
for  counties  ia  England;  and  the  recorder  shall,  notwithstanding  his 
being  sole  judge,  have  power  to  do  all  things  necessary  for  exercising  that 
jurisdiction  as  fully  as  those  courts. 

(4.)  But  the  recorder  shall  not,  by  virtue  of  his  office,  have  power — 
(a.)  To  allow,  apportion,  make,  or  levy  any  borough  rate ;  or 
(b,)  Subject  to  the  provisions  of  this  Act  respecting  appeals  from  a  rate, 
to  do  any  act  in  relation  to  the  allowance,  apportionment,  making, 
or  levying  of  any  rate  whatsoever;  or 
c.)  To  grant  any  licence  or  authority  to  any  person  to  keep  an  inn, 
alehouse^  or  victualling  house  to  sell  excisable  liquors  by  retail ;  or 
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(d.)  To  exercise  any  power  by  this  Act  specially  vested  in  the  council.    45  &  46  Vict. 

166.  (1.)  The  recorder  may,  in  case  of  sickness  or  unayoidable  absence,        ^^^' 
appoint,  by  writing  signed  by  him,  a  barrister  of  five  years  standing  to     Municipal 
act  as  deputy  recorder  at  the  quarter  sessions  then  next  ensuing  or  then    Corporations 
being  held,  and  not  longer  or  otherwise.  Act^  1882. 

(2.)  But  the  sessions  shall  not  be  illegal,  nor  shall  the  acts  of  a  deputy 

recorder  be  invalid,  by  reason  of  the  cause  of  the  absence  of  the  recorder  l!!?J!l?L*^^««f^ 
.  ,    .  .-Ill''  appoint  deputy 

not  bemg  unavoidable.  recorder. 

167.  (1.)  In  the  absence    of  the    recorder  and  deputy  recorder,  the  Powers  of 
mayor  shall,  at  the  times  for  the  holding  of  the  court  of  quarter  sessions,  mayor  io 
open    the    court,    and    adjourn   the    holding    thereof,    and   respite   all  absence  of 
recognisances  conditioned  for  appearing  thereat,  until  such  day  as  he  then  ^epnty^re*^ 
and  there,  and  so  from  time  to  time,  causes  to  be  proclaimed.  corder. 

(2.)  But  nothing  in  this  section  shall  authorise  the  mayor  to  sit  as  a 
judge  of  the  court  for  the  trial  of  offenders,  or,  save  as  aforesaid,  to  do 
any  other  act  in  the  character  of  a  judge  of  the  court. ' 

168.  (1.)  If  at  any  time  it  appears  to  the  recorder  that  the  quarter  Power  for  re- 
sessions  are  likely  to  last  more  than  three  days,  including  the  day  of  corder  to  form 
assembling,  he  may  in  his  discretion,  but  subject  to  the  provisions  of  this  *  ^°°°  ®°^   ' 
section,  order  a  second  court  to  be  formed,  and  appoint  by  writing  signed 

by  him  a  barrister  of  five  years  standing  to  preside  therein,  and  try  such 
felonies  and  misdemeanours  as  shall  be  referred  to  him  therein. 

(2.)  The  barrister  so  appointed  shall  be  styled  assistant  recorder,  and 
shall  have  and  exercise  the  same  powers,  subject  to  the  same  regulations 
(save  as  regards  the  making  of  a  declaration  as  in  the  Eighth  Schedule)  as 
the  recorder ;  and  the  proceedings  had  by  and  before  the  assistant 
recorder  shall  be  as  effectual  as  if  had  by  or  before  the  recorder,  and  shall 
be  enrolled  and  recorded  accordingly. 

(3.)  But  the  assistant  recorder  shall  not  have  any  power  or  jurisdiction 
except  while  the  recorder  is  sitting  in  quarter  sessions  ;  save  that  the 
assistant  recorder  may  finish  any  case  in  which  the  prisoner  has  pleaded, 
and  in  the  trial  whereof  the  assistant  recorder  is  actually  engaged  at  the 
time  when  the  recorder  ceases  to  sit,  and  may  sentence  any  prisoner  tried 
before  him,  but  not  then  sentenced. 

(4.)  If  at  any  time  during  the  sitting  of  the  second  court  the  recorder 
is  of  opinion  that  it  is  no  longer  required,  he  may  direct  the  assistant 
recorder  at  a  proper  opportunity  to  adjourn  it. 

(5.)  Where  a  second  court  is  so  formed,  the  clerk  of  the  peace  shall,  on 
the  request  of  the  recorder,  appoint  an  assistant,  and  the  recorder  shall 
appoint  an  additional  crier  for  the  second  court. 

(6.)  The  recorder  shall  not  exercise  the  powers  given  by  this  section 
unles8-«- 

(a.)  It  has  been  before  each  quarter  sessions  certified  to  him  in  writing 
signed  by  the  mayor  or  two  aldermen  or  the  town  clerk  that 
the  council  have  resolved  that  it  will  be  expedient  that  those 
powers  be  exercised  ;  and 
(6.)  The  name  of  the  barrister  to  be  appointed  has  at  some  previous 
time  been  approved  by  the  Secretary  of  State  as  that  of  a  fit 
person  to  be  from  time  to  time  so  appointed. 
(7.)  Where  a  resolution  of  the  council  is  so  certified,  the  resolution  and 
certificate  shall,  if  the  resolution  so  provides,  continue  in  force 
during  twelve  months  from  the  date  of  the  resolution,  and  during 
such  continuance  no  fresh  resolution  or  certificate  shall  be 
necessary. 
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(8.)  An  assistant  recorder,  assistant  clerk  of  the  peace,  and  additional 
crier  shall  have  remuneration  as  appearing  by  the  Fourth  and  Fifth 
Schedules. 

(9.)  The  powers  giyen  to  the  recorder  by  this  section  may  be  exercised 
by  the  deputy  recorder. 

(10.)  Appointments  made  and  certificates  giyen  under  this  section  shall 
not  be  subject  to  any  stamp  duty  or  other  tax. 

169.  A  municipal  corporation  of  a  borough  having  a  separate  court  of 
quarter  sessions  shall  be  liable  to  pay  the  costs  and  expenses  attending 
the  prosecution  of  any  felony  committed  or  supposed  to  have  been  com- 
mitted in  the  borough,  and  of  any  other  offence  committed  or  supposed 
to  have  been  committed  in  the  borough  the  costs  and  expenses  attending 
the  prosecution  whereof  are  by  law  payable  as  in  the  case  of  a  felony. 
The  amount  of  those  costs  and  expenses  shall  be  ascertained  as  directed 
by  law,  and  the  order  of  the  court  for  the  payment  thereof  shall  be 
directed  to  the  treasurer  of  the  borough. 

Slieriff. 

170.  (1.)  The  council  of  every  borough  being  a  county  of  itself,  and 
of  t£e  city  of  Oxford,  shall  on  the  ninth  of  November  in  every  year 
appoint  a  fit  person  to  execute  the  office  of  sheriff. 

(2.)  The  appointment  shall  be  made  at  the  quarterly  meeting  of  the 
council  immecQately  after  the  election  of  the  mayor. 

(3.)  The  sheriff  shall  hold  office  until  the  appointment  of  his  successor. 

(4.)  He  shall  have  the  same  duties  and  powers  as  the  sheriff  or  the 
person  filling  the  office  of  sheriff  in  the  respective  borough  or  city  would 
have  had  if  this  Act  had  not  been  passed. 


Provisions  as 
to  juries  in 
boroughs — 
SS  &  34  Vict. 
0.77. 


Borough  Juries. 

186.  (1.)  Eveiy  burgess  of  a  borough  having  a  separate  court  of 
quarter  sessions  or  a  borough  civil  court  shall,  unless  by  law  exempt  or 
disqualified,  be  qualified  and  liable  to  serve  on  grand  juries  in  the  borough, 
and  on  juries  for  the  trial  of  issues  joined  in  either  of  those  courts. 

(2.)  The  clerk  of  the  peace  shall  give  public  notice  of  the  time  and 
place  of  holding  the  court  of  quarter  sessions  ten  days  at  least  before  the 
holding  thereof,  and  shall,  seven  days  at  least  before  the  holding  thereof, 
summon  a  sufficient  number  of  persons,  qualified  and  liable,  to  serve  as 
grand  jurors  at  the  sessions. 

(4.)  The  summons  may  be  made  by  showing  te  the  person  te  be  sum- 
moned, or,  if  he  is  absent  from  his  usual  place  of  abode,  by  leaving  with 
some  person  therein  inhabiting,  a  notice  containing  its  substance,  and 
signed  by  the  clerk  of  the  peace. 

(5.)  The  clerk  of  the  peace  shall  make  out  lists  containing  the  sur- 
names and  other  names,  abodes,  and  descriptions  of  the  persons  sum- 
moned by  them  respectively. 

(6.)  No  person  shall  be  summoned  under  this  section  to  serve  as  a 
juror  more  than  once  in  any  year,  unless  every  person  qualified  and  liable 
BO  to  serve  has  been  already  summoned  once  in  that  year. 

(7.)  If  any  person,  having  been  duly  summoned  under  this  section, 
fails  to  attend  according  to  the  sununons,  or,  being  thrice  called,  does  not 
answer  to  his  name,  or  after  his  appearance  wilfully  withdraws  himself 
from  the  court,  he  shall  (unless  some  reasonable  excuse  is  proved  by  him 


AtPBKDIX.  IX 

to  the  satisfaction  of  the  coart)  be  liable  to  pay  a  fine  of  such  amount  45  &  46  Yior. 
as  the  court  thinks  fit.  ^^^' 

(8.)  If  the  person  on  whom  any  such  fine  is  imposed  refuses  to  pay  it     Municipal 
to  the  person  authorised  by  the  court  to  receive  it,  the  court  may,  then  or    Corporations 
at  the  next  sitting,  by  order  of  'the  court  signed  by  the  clerk  of  the  peace     Act^  1882. 
or  registrar,  cause  to  be  levied,  by  distress  and  sale  of  the  goods  of  the 
person  on  whom  the  fine  is  imposed,  the  fine  and  the  reasonable  charges 
of  the  distress  and  sale. 

(9.)  Nothing  in  this  Act  shall  affect  the  Juries  Act,  1870. 

Exceptional  Provisions, 

187.  The  grant  to  a  borough  of  a  separate  commission  of  the  peace,  Qrants  to 

or  of  a  separate  court   of  quarter   sessions,  shall   not   be   prejudicially  boroughs  not 
affected  by  any  subsequent  grant  to  or  for  any  county  of  a  commission  of     i!?     i*^ 
the  peace  or  other  commission.  granto  to 

188.  (1.)  Until    Her   Majesty  is  pleased  to  direct  a  commission   of  conntieB. 
oyer  and  terminer  and  gaol  delivery  to  be  executed  within  any  borough  Trial  of 
being  a  county  of  a  city  or  county  of  a  town,  all  bills  of  indictment  for  offen^  oom- 
offences  committed  within  that  borough  shall  be  preferred,  and  all  pro-  ™JJJ|^^<jf 
ceedings  thereon  shall  be  had,  in  the  manner  authorised  by  the  Act  of  oities  and 
the  thirty-eighth  year  of  the  reign  of  King  George  the  Third,  chapter  counties  of 
fifty-two,  "  to  regulate  the  trial  of  causes,  indictments,  and  other  pro-  towns, 
ceedings   which  arise  within  the   counties   of   certain  cities  and  towns 
corporate  within  the  kingdom." 

(2.)  For  the  purposes  of  that  Act  each  borough  named  in  the  Sixth 
Schedule  shall  be  considered  as  next  adjoining  the  county  named  in  con- 
junction therewith. 

189.  Where  under  any  Act  a  place  has  ceased  or  ceases  to  be  part  of  a  Jurisdiction  in 
borough  or  the  liberties  thereof,  all  matters  by  virtue  of  a  local  Act  of  places  sepa- 
Parliament  or  otherwise  cognisable  by  a  justice  or  by  the  quarter  sessions  J—ilh^™ 
having  jurisdiction  within  that  place  shall  be  cognisable  by  the  justices 

or  the  quarter  sessions  of  the  county,  liberty,  or  jurisdiction  within  which 
the  place  is  situate,  in  the  same  manner  and  subject  to  the  same  provi- 
sions as  they  were  within  the  jurisdiction  of  the  justices  or  the  quarter 
sessions  for  that  place. 

PabT  IX. — POLIOE. 

Watch  Committee;  Constables. 

190.  (1.)  The  council  shall  from  time  to  time  appoint,  for  such  time  Oounoil  to 

as  they  think  fit,  a  sufficient  number  not  exceeding  one-third  of  their  own  appoint  watch 
body,  who,  with  the  mayor,  shall  be  the  watch  committee.  comnu    e. 

(2.)  The  watch  committee  may  act  by  a  majority  of  those  present  at  a 
meeting  thereof,  but  shall  not  act  unless  three  are  so  present. 

191.  (1.)  The  watch  committee   shall  from  time  to  time  appoint  a  Appointment, 
sufficient  number  of  fit  men  to  be  borough  constables.  duties,  and 

(2.)  A  borough  constable  shall  be  sworn  in  before  a  justice  ^*ving  ^J^^j^^^^^ 

jurisdiction  in  the  borough,  and  when  so  sworn  shall,  in  the  borough,  in  stables 3  &  4 

the  county  in  which  the  borough  or  any  part  thereof  is  situate,  and  in  Yict  c  88. 

every  county  being  within  seven  miles  from  any  part  of  the  borough,  and 

in  all  liberties  in  any  such  county,  have  all  such  powers  and  privileges, 

and  be  liable  to  all  such  duties  and  responsibilities,  as  any  constable  has 

and  is  liable  to  for  the  time  being  in  his  constablewick,  at  common  law  or 

by  statute,  and  shall  obey  all  such  lawful  commands  as  he  receives  from 
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any  justice  having  jurisdiction  in  the  borough  or  in  any  county  in  which 
the  constable  is  called  on  to  act. 

(3.)  The  watch  committee  may  from  time  to  time  frame  such  regu- 
lations as  they  deem  expedient  for  preventing  neglect  or  abuse,  and  for 
making  the  borough  constables  efficient  in  the  discharge  of  their  duties. 

(4^)  The  watch  committee,  or  any  two  justioes  having  jurisdiction  in 
the  borough,  may  at  any  time  suspend,  and  the  watch  committee  may  at 
any  time  dismiss,  any  borough  constable  whom  they  think  negligent  in 
the  discharge  of  his  duty,  or  otherwise  unfit  for  the  same. 

(5.)  When  a  borough  constable  is  so  dismissed,  or  ceases  to  belong  to 
the  constabulary  force  of  the  borough,  all  powers  vested  in  him  by  virtue 
of  this  Act  shall  immediately  cease. 

(6.)  Nothing  in  this  section  shall  interfere  with  the  operation  of  an  Act 
of  the  session  of  the  third  and  fourth  years  of  Her  Majesty's  reign  '^  to 
amend  the  Act  for  the  establishment  of  county  and  district  constables  "  ; 
and  throughout  that  Act  a  reference  to  this  Act  shall  be  deemed  to  be 
substituted  for  a  reference  to  the  Municipal  Corporations  Act,  183t5,  and 
any  Act  amending  it. 

192.  The  watch  committee  shall,  on  the  first  of  January,  the  first  of 
April,  the  first  of  July,  and  the  first  of  October  in  every  year,  send  to  the 
Secretary  of  State  a  copy  of  all  rules  from  time  to  time  made  by  the 
watch  committee  or  the  council  for  the  regulation  and  guidance  of  the 
borough  constables. 

193.  A  borough  constable  may,  while  on  duty,  apprehend  any  idle 
and  disorderly  person  whom  he  finds  disturbing  the  public  peace,  or 
whom  he  has  just  cause  to  suspect  of  intention  to  commit  a  felony,  and 
deliver  him  into  the  custody  of  the  borough  constable  in  attendance  at 
the  nearest  watch-house,  in  order  that  he  may  either  be  secured  until  he 
can  be  brought  before  a  justice,  or,  where  the  constable  in  attendance  is 
empowered  and  thinks  fit  to  take  bail,  give  bail  for  his  appearance  before 
a  justice. 

194.  If  a  borough  constable  is  guilty  of  neglect  of  duty,  or  of  dis- 
obedience to  a  lawful  order,  he  shall  for  every  such  offence  be  liable  on 
summary  conviction  to  imprisonment  for  any  time  not  exceeding  ten  dajrs, 
or,  in  the  discretion  of  the  court,  to  a  fine  not  exceeding  forty  shillings, 
or  to  be  dismissed  from  his  office. 

195.  (1.)  If  any  person  assaults  or  resists  a  borough  constable  in  the 
execution  of  his  duty,  or  aids  or  incites  any  person  so  to  assault  or  resist, 
he  shall  for  ever}'  such  offence  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  five  pounds. 

(2.)  But  nothing  in  this  section  shall  prevent  any  prosecution  by  way 
of  indictment  against  any  such  offender,  except  that  he  shall  not  be 
prosecuted  both  by  indictment  and  in  a  summaiy  manner  for  the  same 
offence. 

Special  Constables, 

Appointment        196.  (1.)  Two  or  more  of  the  justices  having  jurisdiction  in  a  borough 
of  special        shall,  in  October  in  every  year,  appoint,  by  precept  signed  by  them,  so 

r^wllTl    "^*°y  ^  ^^^^  ^^^^  ^*  ^^  *^®  inhabitants  of  the  borough,  not  legally 
0  41.  '  exempt  from  serving  the  office  of  constable,  to  act  as  special  constables 

in  the  borough. 

(2.)  Every  such  constable  shall  make  a  declaration  to  the  effect  of  the 
oath  set  forth  in  the  Act  of  the  session  of  the  first  and  second  years  of 
the  reign  of  King  William  the  Fourth,  chapter  forty-one,  "  for  amending 


Quarterly  re- 
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borough 
constables. 


Power  for 
constables  to 
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disorderly 
persons,  &c. 


Penalties  on 
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duty. 


Penalty  for 
assaults  on 
constables. 


the  laws  relative  to  the  appointment  of  special  constables,  and  for  the  *5  A  4^6  Vict 
better   preserration   of  the    peace,"   and  shall    have    the   powers   and        ^•^- 
immunities,  and  be  liable  to  the  duties  and  penalties,  enacted  by  that  Act.     Mufddpal 

(3.)  He  shall  act  when  so  required  by  the  warrant  of  a  justice  having   Corporaiions 
jurisdiction  in  the  borough,  but  not  otherwise.  -^c^i  1882. 

(4.)  The  warrant  shall  recite  that  in  the  opinion  of  the  justice  the 
ordinary  police  force  of  the  borough  is  insufficient  at  the  date  of  the 
waiTant  to  maintain  the  peace  of  the  borough. 

(5.)  Nothing  in  this  section  shall  make  any  person  having  a  right  to 
vote  at  a  parliamentary  election  liable  or  compellable  to  serve  as  a  special 
constable  at  or  during  the  election. 

(6.)  Special  constables  shall  be  entitled  to  remuneration  as  appearing 
by  the  Fourth  and  Fifth  Schedules. 

Legal  Psooebdingb. 

219.  (1.)  In   summary  proceedings  for  offences  and  fines  under  this  Prosecution  of 
Act  the  information  shall  be  laid  within  six  months  after  the  commission  offences  and 
of  the  offence.  J^^^^^'y  °'     . 

(2.)  Any  person  aggrieved  by  a  conviction  of  a  court  of  summary 
jurisdiction  under  this  Act  may  appeal  therefrom  to  a  court  of  quarter 
sessions. 

(8.)  Any  fine  incurred  under  this  Act  and  not  recoverable  summarily 
may  be  recovered  by  action  in  the  High  Court. 

220.  A  conviction,  order,  warrant,  or  other  matter  made  or  done  or  Exclusion  of 
purporting  to  be  made  or  done  by  virtue  of  this  Act  shall  not  be  quashed  certiorari, 
for  want  of  form,  and  shall  not,  unless  it  is  an  order  of  the  council  for 
payment  of  money  out  of  the  borough  fund,  be  removed  by  certiorari  or 
otherwise  into  the  High  Court. 

221.  (1.)  Where  by  an  Act  passed  or  to  be  passed,  any  fine,  penalty.  Application  of 
or  forfeiture  is  made  recoverable  in  a  summary  manner  before  any  justice  penalties  in 
or  justices  and  payable  to  the  Crown  or  to  any  body  corporate,  or  to  any  ^'**^e'' 
person  whomsoever,  the  same  if  recovered  and  adjudged  before  any  justice  boroughs. 

of  a  borough  having  a  separate  court  of  quarter  sessions  shall,  notwith- 
standing anything  in  the  Act  under  which  it  is  recovered,  be  recovered  for 
and  adjudged  to  be  paid  to  the  treasurer  of  the  borough. 

(2.)  But  this  section  shall  not  apply  to  a  fine,  penalty,  or  forfeiture,  or 
part  thereof,  where  the  Act  under  which  it  is  recovered — 
(a.)  Directs  payment  thereof  to  the  informer  or  to  any  person  aggrieved ; 

or 
{b,)  If  passed  since  the  Municipal  Corporations  Act,  1835,  directs  that 
the  same  shall  go  in  any  other  manner  and  not  to  the  borough 
fund ;  or 
(c.)  Relates  to  the  customs,  excise,  or  post  office,  or  to  trade  or  naviga- 
tion, or  to  any  branch  of  the  revenue  of  the  Crown. 

222.  Where  the  offices  of  town  clerk  and  clerk  of  the  peace  for  a  Duties  of  clerk 
borough  are  not  held  by  the  same  person,  the  clerk  of  the  peace  shall  ^  pe««e  *■  *o 
perform  all  duties  imposed  on  the  town  clerk  by  the  Act  of  the  third  fe°JJ[^.    **'' 
year  of  King  George  the  Fourth,  chapter  forty-six,  "  for  the  more  speedy 

return  and  levying  of  fines,  penalties,  and  forfeitures,  and  recognisances 
estreated ;"  and  the  clerk  of  the  peace  shall  make  all  returns,  issue  all 
processes,  and  do  all  other  acts  required  by  that  Act  to  be  made,  issued, 
and  done  by  the  town  clerk. 


Xll  APPENDIX. 

45  &  46  YiOT.      223.  Any  summons  for  appearance,  warrant  to   enforce  appearance, 

0.50.        warrant  for  apprehension,  or  search  warrant,  may,  if  issned  by  a  justice 

Munkiml     ^^^  *  borough,  be  served  or  executed  in  any  county  wherein  the  borough 

Corporations  or  any  part  thereof  is  situate,  or  within  any  distance  not  exceeding  seven 

Adt  1882.     miles  from  the  borough,  and,  within  those  limits,  shall  have  the  same 

. e£Pect  as  if  it  had  been  issued  or  indorsed  by  a  justice  having  jurisdiction 

snmmoQs  or     ^  *^®  place  where  it  is  served  or  executed,  and  may  be  served  or  executed 

warrant.  ^7  ^^  constable  or  special  constable  to  whom  it  is  directed. 

Power  for  ^^7.  (1.)  Where  a  person    charged   with  a  petty  misdemeanour    is 

borough  con-    brought  without  the  warrant  of  a  justice  into  the  custody  of  a  borough 

stables  to  take  constable  during  his  attendance  at  a  watch-house  in  the  borough,  at  any 

^^'  time  (by  day  or  night)  at  which  a  justice  is  not  actually  sitting  for  the 

public  administration  of  justice  at  the  justices'  room,  or  town  hall,  or 

other  place  used  for  that  purpose  in  the  borough,  the  constable  may,  if  he 

thinks   fit,  take   bail   without   fee  from   that  person,    by  recognisance 

conditioned  for  his  appearance  for  examination  within  two  days  before 

a  justice  in  the  borough  at  some  time  and  place  therein  specified. 

(2.)  A  recognisance  so  taken  shall  be  of  equal  obligation  on  the  parties 
entering  into  the  same,  and  liable  to  the  same  proceedings  for  the  estreat- 
ing thereof,  as  if  taken  before  a  justice. 

(3.)  The  constable  shall  enter  in  a  book,  kept  for  that  purpose  in  every 
watch-house,  the  name,  residence,  and  occupation  of  the  person  entering 
into  the  recognisance,  and  of  his  surety  or  sureties,  if  any,  with  the 
condition  of  the  recognisance,  and  the  sums  acknowledged. 

(4.)  The  constable  shall  lay  the  book  before  the  justice  present  at  the 
time  when  and  place  where  the  recognisor  is  required  to  appear. 

(7.)  If  the  recognisor  applies  by  any  person  on  his  behalf  to  postpone 
the  hearing  of  the  charge  against  him,  and  the  justice  thinks  fit  to  consent 
thereto,  the  justice  may  enlarge  the  recognisance  to  such  further  time  as 
he  appoints. 

(8.)  When  the  matter  is  heard  and  determined,  either  by  the  dismissal 
of  the  charge,  or  by  binding  over  the  recognisor  to  answer  the  matter  of 
the  complaint  at  quarter  sessions,  or  otherwise,  the  recognisances  for  his 
appearance  before  a  justice  shall  be  discharged  without  fee. 

Pabt  XIIL — General. 

Bouiidaries, 

Boundaries  of  228.  (1.)  Every  place  at  the  commencement  of  this  Act  included 
boroughs  and  within  each  borough  then  existing,  and  no  other  place,  shall  be  part  of 
^'^^to  °'  *^®  borough,  and  in  each  borough  then  existing  which  is  a  county  of 
counties.  itself,  shall  be  part  of  that  county  and  of  no  other,  as  if  this  Act  had  not 

been  passed. 

(2.)  Where  under  the  Municipal  Corporations  Act,  1835,  or  any  Act 
amending  it,  any  such  county  or  borough  does  not,  at  the  commencement 
of  this  Act,  include  a  place  which,  before  the  passing  of  the  Municipal 
Corporations  Act,  1835,  was  part  thereof,  that  place  shall  continue  to  be 
part  of  the  county  wherein  it  is  situate,  or  with  which  it  has  the  longest 
common  boundary,  as  if  this  Act  had  not  been  passed. 

(3.)  But  nothing  in  this  Act  shall  prevent  any  gaol,  house  of  correc- 
tion, lunatic  asylum,  court  of  justice,  or  judges*  lodging,  which  at  the 
passing  of  the  Municipal  Corporations  Act,  1835,  was,  and  at  the  com- 
mencement of  this  Act  is,  taken  to  be,  for  any  purpose,  in  any  county. 


•  •  • 
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from  being  still,  for  that  purpose,  taken  to  be  in  that  county,  as  if  this  46  &  46  Vict. 
Act  had  not  been  passed.  ^  ^^• 

(4.)  Any  gaol,  court,  depdt  for  arms,  and  any  land  thereto  belonging,  Municipal 

which  at  the  commencement  of  this  Act  is  parcel  of  a  county  shall  Cwporatioiu 

continue  to  be  parcel  of  the  county,  and  under  the  exclusive  jurisdic-  Ai-t,  1882. 
tion  of  the  authorities  of  the  county,   as  if  this  Act  had    not  been 
passed. 

MEBOHANT  SHIPPINa  (EXPENSES)  ACT,  1882. 

45  &  46  YiOT.  CAP.  55. 

An  Act  to  amend  the  Law  with  respect  to  the  Charges  on  and  Payments  to 
the  Mercantile  Marine  Fund  and  to  Expenses  of  Prosecutions  for 
Offences  committed  at  Sea. — [ISth  August,  1882.] 

9.  Such  costs  and  expenses  of  and  incidental  to  any  prosecution  for  a  Oosto  of  pr^se- 
felony  or  misdeameanour  as  are  by  law  payable  out   of  any  county  or  ontion  for 
other  local  rate  shall,  where  such  felony  or  misdemeanour  was  committed  ^^ff®***^  <>on^- 
within  the  jurisdiction  of  the  Admiralty  of  England,  be  paid  in  the  same  ™"*®^  •*  •*•• 
manner  and  subject  to  the  same  regulations  as  if  such  felony  or  mis- 
demeanour had  been  committed  in  the  county  in  which  the  same  is  heard 
and  determined,  or  when  the  same  is  heard   and   determined   at  the 
Central  Criminal  Court  as  if  the  same  had  been  committed  in  the  county 
of  Middlesex,  and  all  sums  properly  paid  out  of  any  county  or  other  locid 
rate  in  respect  of  the  said  costs  and  expenses  shall  be  repaid  out  of 
moneys  provided  by  Parliament. 

The  expenses  under  section  two  hundred  and  sixty-eight  of  the 
Merchant  Shipping  Act,  1854,  of  imprisoning  any  such  offender  as 
therein  mentioned,  and  of  conveying  him  and  the  witnesses  to  the 
United  Kingdom,  or  to  such  British  possession  as  mentioned  in  that 
section,  in  any  manner  other  than  in  the  ship  to  which  they  respectively 
belong,  shall,  where  not  paid  as  part  of  the  costs  of  the  prosecution,  be 
paid  out  of  moneys  provided  by  Parliament. 


ELECTRIC  LIGHTING  ACT,  1882. 

45  &  40  Vict.  cap.  50. 

An  Act  to  facilitate  and  regulate  the  supply  of  Electricity  for  Lighting  and 
other  purposes  in  Great  Britain  a)id  Ireland. — [18th  August,  1882.] 

22.  Any  person  who   unlawfully  and  maliciously  cuts  or  injures  any  iDjnring 
electric  line  or  work  with  intent  to  cut  off  any  supply  of  electricity  shall  works  with 
be  guilty  of  felony,  and  be  liable  to   be  kept  in  penal  servitude  for  any  ^^^^  ^  o^t 
term  not  exceeding  five  years,  or  to  be  imprisoned  with  or  without  hard  electriwtT.^ 
labour  for  any  term  not  exceeding  two  years  ;  but  nothing  in  this  section 

shall  exempt  a  person  from  any  proceeding  for  any  offence  which  is 
punishable  under  any  other  provision  of  this  Act,  or  under  any  other 
Act,  or  at  common  law,  so  that  no  person  be  punished  twice  for  the  same 
offence. 

23.  Any    person   who    maliciously  or  fraudulently  abstracts    causes  Stealing 
to  be  wasted  or  diverted,  consumes,  or  uses  any  electricity  shall  be  guilty  ©leotncity. 
of  simple  larceny  and  punishable  accordingly. 
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45  &  46  Vict.      82.  In  this  Act,  unless  the  context  otherwise  requires — 

^^^'  The  expression  "  electricity  *'  means  electricity,   electric    current,  or 

Lighting  Art,       The  expression  "  electric  line  *'  means  a  wire  or  ¥rire8,  conductor,    or 

1882.  other  means  used  for  the  purpose  of  conveying,    transmitting,  or 

"  distributing  electricity  with  any  casing,  coating,  covering  tube,  pipe, 

n   rpre     ion.  ^^  insulator  inclosing,  surrounding,  or  supporting  the  same,  or  any 

part  thereof,  or  any  apparatus  connected  therewith  for  the  purpose 
of  conveying^  transmitting,  or  distributing  electricity  or  electric 
currents : 
The  expression  "  works ''  means  and  includes  electric  lines,  also  any 
buildings,  machinery,  engines,  works,  matters,  or  things  of  what- 
ever description  required  to  supply  electricity  and  to  carry  into  effect 
the  object  of  the  undertakers  under  this  Act. 


POST  OFFICE  (PARCELS)  ACT,  1882. 

45  &  4G  Vict.  cap.  74. 

An  Ac    to  amend  the  Post  Office  Act  with  respect  to  the  Conveyance  of 

Parcels.— 118th  August,  1882.] 

Application  of      14.  (1.)  Subject  to  any  exceptions  and  modifications  made  by  regula 
Castoms  Acts  tions  under  this  section,  the  provisions  of  the  Acts  for  the  time  being  in 
to  foreign         force  relating  to  the  Customs  (in  this  Act  referred  to  as  Customs  enact- 
'  meuts)  shall  apply  to  goods  contained  in  foreign  parcels,  in  like  manner, 

so  far  as  is  consistent  with  the  tenor  thereof,  as  they  apply  to  any  other 
goods ;  and  persons  may  be  punished  for  offences  against  the  said  enact- 
ments, and  goods  may  be  examined,  seized,  and  forfeited,  and  the 
officers  examining  and  seizing  them  shall  be  protected,  and  legal  pro- 
ceedings in  relation  to  the  matters  aforesaid  may  be  taken  accordingly 
under  the  said  enactments. 

(2.)  The  Treasury,  on  the  recommendation  of  the  Commissioners  of 
Customs  and  the  Postmaster-General,  may  from  time  to  time  make,  and, 
when  made,  revoke  and  vary,  regulations  for  the  purpose  of  modifying 
or  excepting  the  application  of  any  of  the  Customs  enactments  to  foreign 
parcels,  and  for  the  purpose  of  securing,  in  the  case  of  such  parcels,  the 
observance  of  the  Customs  enactments,  and  for  enabling  the  officers  of 
the  Post  Office  to  perform,  for  the  purposes  of  those  enactments  and 
otherwise,  all  or  any  of  the  duties  of  the  importer  and  exporter,  and 
for  carrpng  into  effect  any  treaty,  convention,  or  arrangement  with  any 
foreign  State  or  the  Government  of  any  British  possession  with  reference 
to  foreign  parcels,  and  for  punishing  any  contravention  of  the  Customs 
enactments  or  of  the  regulations  under  this  section. 

(4.)  A  contravention  of   the   regulations  in  force  under  this   section 

shall  be  deemed  to  be  a  contravention  of  the  Customs  enactments,  antl 

shall  involve  accordingly  the  like  punishment  of  persons  guilty  thereof, 

and  the  like  forfeiture  of  goods. 

Application  of      16.  This  Act  shall  be  deemed  to  be  a  Post   Office  Act  within  the 

PoBt  Office       meaning  of  the  Post  Office  (Offences)  Act,  1837,  and  subject  to  the  pro- 

**?*v-^^^^'^  visions  of  this  Act,  the  Post  Office  Acts  shall  apply  to  parcels  within 

c  86  '^  ^^®  meaning  of  this  Act  in  like  manner  as  they  apply  to  other  postal 

packets, 
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MAREIED  WOMEN'S  PROPERTY  ACT,  1882. 

45  &;  46  ViOT.  cap.  75. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the  Propei'ty  of  Married 

Women,— [l^th  August,  1882.] 

1.  (5.)  Every  married  woman  carryiDg  on  a  trade  separately  from  her  Married 
husband  shall,  in  respect  of   her  separate   property,  be  subject  to  the  woman  to  be 
bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole,  capable  of 

12.  Every  woman,  whether  married  before  or  after  this  Act,  shall  have  ^°Jf *^?  P"*^- 
in  her  own  name  against  all  persons  whomsoever,  including  her  husband,  ^ntracting  as 
the  same  civil  remedies,  and  also  (subject,  as  regards  her  husband,  to  the  a/em«  soh, 
proviso  hereinafter  contained)  the  same  remedies  and  redress  by  way  of  Remedies  of 
criminal  proceedings,  for  the  protection  and  security  of  her  own  separate  married 
property,  as  if  such  property  belonged  to  her  as  2k  feme  sole,  but,  except  as  ^o™*n  for 
aforessdd,  no  husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  ^curifrrof*" 
tort.     In  any  indictment  or  other  proceeding  under  this  section  it  shall  separate  pro- 
be sufficient  to  allege  such  property  to  be  her  property ;  and  in  any  pro-  pert;, 
ceeding  under  this  section  a  husband  or  wife  shall  be  competent  to  give 
evidence  against  each  other,  any  statute  or  rule  of  law  to  the  contrary 
notwithstanding :  Provided  always,  that  no  criminal  proceeding  shall  be 
taken  by  any  wife  against  her  husband  by  virtue  of  this  Act  while  they 
are  living  together,  as  to  or  concerning  any  property  claimed  by  her, 
nor  while  they  are  living  apart,  as  to  or  concerning  any  act  done  by  the 
husband  while  they  were  living  together,  concerning  property  claimed  by 
the  wife,  unless  such  property  shall  have  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  to  leave  or  desert,  his  wife. 

16.  A  wife  doing  any  act  with  respect  to  any  property  of  her  husband,  ^^^  ^f  ^if^ 
which,  if  done  by  the  husband  with  respect  to  property  of  the  wife,  liable  to 
would  make  the  husband  liable  to  criminal  proceedings  by  the  wife  under  criminal  pro- 
this  Act,  shall  in  like  manner  be  liable  to  criminal  proceedings  by  her  <^®ed'°fif^ 
husband. 
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STATUTES    AND    PARTS     OF    STATUTES 
APFECTING  THE  CRIMINAL  LAW, 

PASSED  m  THE  SESSION  OF  PABLTAMENT  OF  1883. 


EXPLOSIVE  SUBSTANCES  ACT,  1883. 

46  VioT.  CAP.  3. 

An  Act  to  anund  the  Law  relating  to  Exploshe  Substances — 

[lOth  April,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
adyice  and  consrat  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 
Short  titie.  1.  This  Act  may  be  cited  as  '*  The  Explosive  Substances  Act,  1883." 

PimiBhment  2.  Any  person  who  unlawfully  and  maliciously  causes  by  any  explosive 
foroaoBingez-  substance  an  explosion  of  a  nature  likely  to  endanger  life  or  to  cause 
^osion  likely  aerious  injury  to  property  shall,  whether  any  injury  to  person  or  property 
life  or  p«^'  ^^^  h^em  actually  caused  or  not,  be  guilty  of  felony,  and  on  conviction 
perty.  shall  be  liable  to  penal  servitude  for  Ufe,  or  for  any  less  term  (not  less 

than  the  minimum  term  allowed  by  law),  or  to  imprisonment  with  or 
without  hard  labour  for  a  term  not  exceeding  two  years. 
PaniBhment         3.  Any  person  who  within  or  (being  a  subject  of  Her  Majesty)  without 
for  attempt  to  Her  Majesty's  dominions  unlawfully  and  maliciously — 
cause  expio-         ^^^^  (jQ^g  ^j^y  act  with  intent  to  cause  by  an  explosive  substance,  or 
makioff  ot'  conspires  to  cause  by  an  explosive  substance  an  explosion  in  the 

keeping  expio-  United  Kingdom  of  a  nature  likely  to  endanger  life  or  to  cause 

Bivee  with  serious  injury  to  property  ;  or 

intent  to  en-  ^jj  makes  or  has  in  his  possession  or  under  his  control  any  explosive 
DToSrtv     °'  substance    with    intent   by    means    thereof  to    endanger    life, 

or  cause  serious  injury  to  property    in  the  United  Kingdom, 

or  to  enable  any  other  person  by  means  thereof  to  endanger  life 

or  cause  serious  injury  to  property  in  the  United  Kingdom, 

shall,  whether  any  explosion  does  or  not  take  place,  and  whether  any 

injury  to  person  or  property  has  been  actually  caused  or  not,  be  guUty  of 

felony,  and  on  conviction  shall  be  liable  to  penal  servitude  for  a  term  not 

exceeding  twenty  years,  or  to  imprisonment  with  or  without  hard  labour 

for  a  term  not  exceeding  two  years,  and  the  explosive  substance  shall  be 

forfeited. 

PaniBhment         4'  (1-)  Any  person  who  makes  or  knowingly  has  in  his  possession  or 

for  making  or  under  his  control  any  explosive  substance,  under  such  circumstances  as  to 

poseesBion  of    gjyg  pjgg  ^  ^  reasonable  suspicion  that  he  is  not  making  it  or  does  not 

^5ar  «wpi-     ^*^®  ^*  ^  ^^^  possession  or  under  his  control  for  a  lawful  object,  shall, 

ciooB  cironm-  unless  he  can  show  that  he  made  it  or  had  it  in  his  possession  or  under 

Btanoes.  his  control  for  a  lawful  object,  be  guilty  of  felony,  and,  on  conviction, 

shall  be  liable  to  penal  servitude  for  a  term  not  exceeding  fourteen  years. 
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or  to  imprisonment  for  a  term  not  exceeding  two  years  with  or  without  46  Vior.  o.  8. 
hard  labour,  and  the  explosiye  substance  shall  be  forfeited.  jrT"' 

(2.)  In  any  proceeding  against  any  person  for  a  crime  under  this     Su^^^ 
section,  such  person  and  his  wife,  or  husband,  as  the  case  may  be,  may,  if     ^c<,  1883. 
such  person  thinks  fit,  be  called,  sworn,  examined,  and  cross-examined 
as  an  ordinary  witness  in  the  case. 

6.  Any  person  who  within  or  (being  a  subject  of  Her  Majesty)  without  Punishment 
Her  Majesty's  dominions  by  the  supply  of  or  solicitation  for  money,  °'  aoo«Morie8. 
the  providing  of  premises,  the  supply  of  materials,  or  in  any  manner 
whatsoever,  procures,  counsels,  aids,  abets,  or  is  accessory  to,  the  commis- 
sion of  any  crime  under  this  Act,  shall  be  guilty  of  felony,  and  shall  be 
liable  to  be  tried  and  punished  for  that  crime,  as  if  he  had  been  guilty  as 
a  principal. 

6.  (1.)  Where  the  Attomey-Qeneral  has  reasonable  ground  to  believe  Inquiry  by 
that  any  crime  under  this  Act  has  been  committed,  he  may  order  an  Attorney- 
inquiry  under  this  section,  and  thereupon  any  justice  for  the  county,  ^'i®™^*  "P^ 
borough,  or  place  in  which  the  crime  was  committed  or  is  suspected  to  of  absconding 
have  been  committed,  who  is  authorised  in  that  behalf  by  the  Attorney-  witnesses. 
General,  may,  although  no  person  may  be  charged  before  him  with  the 
commission  of  such  crime,  sit  at  a  police  court,  or  petty  sessional  or 
occasional  court  house,  or  police  station  in  the  said  county,  borough,  or 

place,  and  examine  on  oath  concerning  such  crime  any  witness  appearing 
before  him,  and  may  take  the  deposition  of  such  witness,  and,  if  he  see 
cause,  may  bind  such  witness  by  recognisance  to  appear  and  give  evidence 
at  the  next  petty  sessions,  or  when  called  upon  within  three  months  from 
the  date  of  such  recognisance  ;  and  the  law  relating  to  the  compelling  of 
the  attendance  of  a  witness  before  a  justice,  and  to  a  witness  attending 
before  a  justice  and  required  to  give  evidence  concerning  the  matter  of  an 
information  or  complaint,  shall  apply  to  compelling  the  attendance  of  a 
witness  for  examination  and  to  a  witness  attending  under  this  section. 

(2.)  A  witness  examined  under  this  section  shall  not  be  excused  from 
answering  any  question  on  the  groimd  that  the  answer  thereto  may 
criminate,  or  tend  to  criminate,  himself  ;  but  any  statement  made  by  any 
person  in  answer  to  any  question  put  to  him  on  any  examination  under 
this  section  shall  not,  except  in  the  case  of  an  indictment  or  other 
criminal  proceeding  for  perjury,  be  admissible  in  evidence  against  him 
in  any  proceeding,  civil  or  criminal 

(3.)  A  justice  who  conducts  the  examination  under  this  section  of  a 
person  concerning  any  crime  shall  not  take  part  in  the  committing  for 
trial  of  such  person  for  such  crime. 

(4.)  Whenever  any  person  is  bound  by  recognisance  to  give  evidence 
before  justices,  or  any  criminal  court,  in  respect  of  any  crime  under  this 
Act,  any  justice,  if  he  sees  fit,  upon  information  being  made  in  writing, 
and  on  oath,  that  such  person  is  about  to  abscond,  or  has  absconded,  may 
issue  his  warrant  for  the  arrest  of  such  person,  and  if  such  person  is 
arrested  any  justice,  upon  being  satisfied  that  the  ends  of  justice  would 
otherwise  be  defeated,  may  conmiit  such  person  to  prison  until  the  time 
at  which  he  is  bound  by  such  recognisance  to  give  evidence,  unless  in  the 
meantime  he  produces  sufficient  sureties :  Provided  that  any  person  so 
arrested  shall  be  entitled  on  demand  to  receive  a  copy  of  the  information 
upon  which  the  warrant  for  his  arrest  was  issued. 

7.  f  1.)  K  any  person  is  charged  before  a  justice  with  any  crime  under  No  prosecu- 
tbis   Act,  no  further  proceeding  shall  be  taken  against  such  person  ^°^  ^^Vfl^^ 

^  ney-Qeneral— 


•  •  • 
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46  TioT.  0.  8.  without  the  consent  of  the  Attornej-Qeneral^  except  such  as  the  juBtici^ 

may  think  neceSBaty  by  remand,  or  otherwise,  to  seeare  the  safe  enatody 

^^^    of  Buch  person. 

Act  1888.        (^-)  ^°  framing  an  indictment  the  same  criminal  act  may  be  charged 
-! —        in  different  counts  as  constituting  different  crimes  under  this  Act,  and 
Procedure  and  upon  the  trial  of  any  such  indictment  the  prosecutor  shall  not  be  pat  to 
saTiog.  }jjg  election  as  to  the  count  on  which  he  must  proceed. 

(3.)  For  all  purposes  of  and  incidental  to  arrest,  trial,  and  punishment, 
a  crime  for  which  a  person  is  liable  to  be  punished  under  thu  Act,  when 
committed  out  of  the  United  Kingdom,  shall  be  deemed  to  have  been 
committed  in  the  place  in  which  such  person  is  apprehended  or  is  in 
custody. 

(4.)  This  Act  shaU  not  exempt  any  person  from  any  indictment  or 

proceeding  for  a  crime  or  offence  which  is  punishable  at  common  law, 

or  by  any  Act  of  Parliament  other  than  this  Act,  but  no  person  shall  be 

punished  twice  for  the  same  criminal  act. 

Search  for  and      8.  (1.)  Sections  seventy-three,  seventy-four,  seventy-five,  eighty-nine, 

seizure  of  ex-   ^j^^  ninety-six  of  the  Explosives  Act,  1876  (which  sections  relate  to  the 

8tance8-^88  &  s^^fo^  ^or,  seizure,  and  detention  of  explosive  substances,  and  the  for- 

89  Yict.  0. 17  feiture  thereof,  and  the  disposal  of  explosive  substances  seized  or  forfeited), 

---36  &  87       shall  apply  in  like  manner  as  if  a  crime  or  forfeiture  under  this  Act  were 

Vict  c.  85.       im  offence  or  forfeiture  under  the  Explosives  Act,  1875. 

(2.)  Where  the  master  or  owner  of  any  vessel  has  reasonable  cause  to 
suspect  that  any  dangerous  goods  or  goods  of  a  dangerous  nature  which, 
if  found,  he  would  be  entitled  to  throw  overboard  in  pursuance  of  the 
Merchant  Shipping  Act,  1873,  are  concealed  on  board  his  vessel,  he 
may  search  any  part  of  such  vessel  for  such  goods,  and  for  the  purpose  of 
such  search  may,  if  necessary,  break  open  any  box,  package,  parcel,  or 
receptacle  on  board  the  vessel,  and  such  master  or  owner,  if  he  finds  any 
such  dangerous  goods  or  goods  of  a  dangerous  nature,  shall  be  entitled  to 
deal  with  the  same  in  manner  provided  by  the  said  Act,  and  if  he  do  not 
find  the  same,  he  shall  not  be  subject  to  any  liability,  civU  or  criminal, 
if  it  appears  to  the  tribunal  before  which  the  question  of  his  liability  is 
raised  that  he  had  reasonable  cause  to  suspect  that  such  goods  were  so 
concealed  as  aforesaid. 
DefinitlonB,  d.  (1.)  In  this  Act,  unless  the  context  otherwise  requires,*— 

and  applioa-         The  expression  ''  explosive  substance  **  shall  be  deemed  to  include  any 
tiontoScot-  materiab  for  makings  any  explosive  substance;  also  any  apparatus, 

machine,  implement  or  mateiials  used,  or  intended  to  be  used,  or 
adapted  for  causing,  or  aiding  in  causing,  any  explosion  in  or  with 
any  explosive  substance;    also  any  part  of   any  such  apparatus, 
machine,  or  implement. 
The  expression   '^Attorney-General''  means  Her  Majesty's  Attorney* 
Qenei*al  for  England  or  Ireland,  as  the  case  may  be,  and  in  ease  of 
his  inability  or  of  a  vacancy  in  the  office.  Her  Majesty's  Solicitor- 
General  for  England  or  Ireland,  as  the  case  requires. 
(2.)  In  the  application  of  this  Act  to  Scotland  the  following  modifica- 
tions shall  be  made : 

The  expression  "  Attorney-General "  shall  be  deemed  to  mean  the  Lord 
Advocate,  and  in  case  of  his  inability  or  of  a  vacancy  in  the  office^ 
Her  Majesty's  Solicitor-Gbneral  for  Scotland. 
The  expression  "  petty  sessional  court-house  "  shall  be  deemed  to  mean 
the  sheriff  court, 
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The  expression  <'  felony  "  shall  be  deemed  to  mean  a  high  crime   and  46  Vior.  a  8. 

offence.  — . 

The  expression   ''recognisance"  shall  be  deemed  to  mean  juratory     sld^tm^ 

^^*ioja.  Aet,  1888. 

The  expression  *'  justice  "  shall  include  sheriff  and  sheriff-substitute. 


TEIAL  OF  LUNATICS  ACT,  1888. 

46  &  47  VxoT.  CAP.  38. 

An  Act  to  amend  the  Law  respecting  the  Trial  and  Ctistody  of  Insane 
Persona  charged  with  offences. — \2hth  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  ; 

1.  This  Act  may  be  cited  as  ''The  Trial  of  Lunatics  Act,  1883."  Short  title. 

2.  (1.)  Where  in  any  indictment  or  information  any  act  or  omission  Special  verdict 
is  charged  against  any  person  as  an  offence,  and  itl  s  given  in  evidence  on  where  accosed 
the  triaJ  of  such  person  for  that  offence  that  he  was  insane,  so  as  not  to  w°-l^^^*^* 
be  responsible,  according  to  law,  for  his  actions  at  the  time  when  the  act  ^^j^  ^j^^  ^^  ^^^ 
was  done  or  omission  made,  then,  if  it  appears  to  the  jury  before  whom  or  omiBsion, 
such  person  is  tried  that  he  did  the  act  or  made  the  omission  charged,  but  charged,  and 
was  insane  as  aforesaid  at  the  time  when  he  did  or  made  the  same,  the  ^^^^^  there- 
jury  shall  return  a  special  verdict  to  the  efiPect  that  the  accused  was  guilty    ^  ' 

of  the  act  or  omission  charged  against  him,  but  was  insane  as  aforesaid 
at  the  time  when  he  did  the  act  or  made  the  omission. 

(2.)  Where  such  special  verdict  is  foxmd,  the  court  shall  order  the 
accused  to  be  kept  in  custody  as  a  criminal  lunatic,  in  such  place  and  in 
such  manner  as  the  court  shall  direct  till  Her  Majesty's  pleasure  shall  be 
known  ;  and  it  shall  be  lawful  for  Her  Majesty  thereupon,  and  from  time 
to  time,  to  give  such  order  for  the  safe  custody  of  the  said  person  during 
pleasure,  in  such  place  and  in  such  manner  as  to  Her  Majesty  may  seem 
fit. 

(8.)  In  all  such  cases  any  two  justices  of  the  peace  of  the  county,  city, 
or  place  where  such  person  shall  have  been  tried,  or  shall  be  kept  in 
custody,  shall  have  the  like  power  as  is  given  by  the  Act  of  the  third  and 
fourth  years  of  Her  present  Majesty,  chapter  fifty. four,  in  the  oases 
therein  mentioned,  to  inquire  into  and  ascertain  the  last  legal  settlement 
of  such  person,  and  also  to  make  the  like  order  or  orders  for  the  pajrment 
of  such  person's  maintenance  and  other  charges  as  therein  mentioned. 

(4.)  All  provisions  in  any  existing  Act  or  in  any  rules  or  orders  made  in 
pursuance  of  any  existing  Act,  having  reference  to  a  person  or  persons 
acquitted  on  the  ground  of  insanity,  shall  apply  to  a  person  or  persons  in 
respect  of  whom  a  special  verdict  is  found  under  this  Act. 

8.  (1.)  This  Act  shall  extend  to  Ireland  with  the  following  modifica-  Extent  of  Act 
tions,  that  is  to  say,  the  words  "  the  Lord  Lieutenant "  shall  be  substi- 
tuted for  "Her  Majesty,"   and  the  words   "the  pleasure  of   the  Lord 
Lieutenant "  for  "  Her  Majesty's  pleasure." 

(2.)  This  Act  shall  not  extend  to  Scotland. 

4.  (1.)  The  enactments   mentioned  in  the  schedule  to  this  Act  are  Repeal 
hereby  repealed  to  the  extent  mentioned  in  the  third  column  thereof,  but 
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46  &  47  Vior.  this  repeal  shall  not  affect  any  order  made  or  tluDg  done  in  pnrsoanoe 

0.  38.        of  any   enactment  so  repealed :   and   any  snch  order  may  be  carried 

ffl^  f     into  effect,  revoked,  or  varied,  as  if  made  nnder  this  Act. 

LmaiicaAct       (^0  ^^7  unrepealed  enactment  referring   to  any  enactment  hereby 

1888.     '  repealed,  shall  be  constraed  to  apply  to  the  corresponding  provisions  of 

this  Act. 


SOHEDULE. 

EKAOnODITS  RiPSALKO. 

BMBion  and 
OhAptor. 

Title. 

Extent  of  BepeaL 

39  A  40  Geo.  8, 

0.94 
1  A  2   Qeo.   4, 

c.  88 

3&4yiot.  C.54 

An  Aot  for  the  safe  cnstody  of  insane  penons 
charged  with  ofifenoes. 

An  Aot  to  make  more  efifeotnal  proTision  for 
the  eBtablishment  of  asylums  for  the  lunatic 
poor,  and  for  the  custody  of  insane  persons 
ohai^fed  with  ofifenoes  in  Ireland. 

An  Act  for  making  further  provisions  for  the  con- 
finement and  maintenance  of  insane  prisoners. 

Section  onsL 
Section  sixteen. 

Section  three. 

Penalty  on 
persons  re- 
ceiving money 
for  binding 
apprentices. 


Offences  of 
seamen  and 
apprentices, 
and  their 
punishment — 
Disobedience 
and  neglect  of 
duty— Con- 
tinuous diso- 
bedience or 
neglect  of  duty 
—Assaults — 
Combinations 
to  disobey  or 
neglect  duty — 
Damage  to 
boat  or  stores 
or  cargo,  and 
embezzlement 
—Smuggling. 


MEBOHANT  SHIPPING  (FISHING  BOATS)  ACT,  1888. 

46  &  47  ViOT.  OAF.  41. 

An  Act  to  amend  the  Merchant  Shipping  Acta,  1854  to  1880,  tvith  respect  to 
fishing  vessels  and  apprenticeship  to  the  sea  fishing  service  and  otherwise. 
—\2bth  August,  1883.] 

7.  Every  person  who  receives  any  money  or  valoable  consideration 
from  the  person  to  whom  a  boy  is  bound  apprentice  to  the  sea  fishing 
service,  or  to  whom  a  boy  under  sixteen  years  of  age  is  bound  by  any 
agreement  with  respect  to  the  sea  fishing  service,  or  from  anyone  on  his 
behalf,  or  from  the  boy  or  anyone  on  his  behalf,  in  consideration  of  the 
boy  being  so  bound,  and  every  person  who  makes  or  causes  to  be  made 
any  such  payment  shall  be  guilty  of  a  misdemeanour,  whether  such  boy 
was  or  was  not  validly  bound  apprentice  or  was  or  was  not  validly  bound 
by  such  agreement. 

Discipline, 

28.  Whenever  any  seaman  who  has  been  lawfully  engaged  to  serve  on 
any  fishing  boat,  or  any  apprentice  to  the  sea  fishing  service  commits  any 
of  the  following  offences,  he  shall  be  liable  to  be  punished  summarily  as 
follows : 

(4.)  For  wilful  disobedience  to  any  lawful  command  during  the  engage- 
he  shall  be  liable  to  imprisonment  not  exoeediDg  four  weeks,  with 
or  without  hard  labour,  and  also  at  the  discretion  of  the  court  to 
forfeit  a  sum  not  exceeding  two  days'  pay. 

(5.)  For  continued  wilful  disobedience  to  lawful  commands  during  the 
engagement  or  continued  wilful  omission  to  do  his  duty  during  the 
engagement  he  shall  be  liable  to  imprisonment  for  any  period  not 
exceeding  twelve  weeks,  with  or  without  hard  labour,  and  also  at  the 
discretion  of  the  court  to  forfeit  for  every  twenty-four  hours 
continuance  of  such  disobedience  or  omission,  either  a  sum  not 
exceeding  six  days'  pay,  or  any  expenses  which  have  been  properly 
incurred  in  respect  of  a  substitute. 


(6.)  For  assaulting  any  skipper  or  second  hand  he  shall  be  liable  to  46  &  47  Viaii 
imprisonment  for  any  period  not  exceeding  twelve  weeks,  with  or        o,^l, 

(7.)  For  combinmg  with  any  other  or  others  of  the  crew  to  disobey      Shipping 
lawfol  commands,  or  to  neglect  duty,  or  to  impede  the  naviga-      (Fishiny 
tion   of   the   boat,  or   the   progress  of    the   trip,  he  shall   be      a^^^^\ 
liable   to  imprisonment    for   any  period   not   exceeding  twelve        '^* 
weeks,  with  or  without  hard  labour. 
(8.)  For   wilfully   damaging    the    boat    or   embezzling    or    wilfully 
damaging   any  of  her   stores   or  cargo  he  shall   be    liable   to 
forfeit  a  sum  equal   in  amount   to  l£.e  loss  thereby  sustained, 
and  also,  at  the  discretion  of   the  court,  to  imprisonment  for 
any  period  not  exceeding  twelve  weeks,  with  or  without  hard 
labour. 
(9.)  For  any  act  of  smuggling  of  which  he  is  convicted  and  whereby 
loss   or  damage   is   caused  to   the  skipper  or  owner,  he  shall 
be   liable   to   forfeit  such  a  sum  as  is  sufficient   to  reimburse 
the  master  or  owner  for  such  loss  or  damage. 
The  court  ^before  which  the  offender  is  prosecuted)  may  order  any  sums 
of  money  which  a  seaman  or  apprentice  has  forfeited  under  this  section 
to  be  deducted  from  any  wages  coming  to  him  in  respect  of  service  as  a 
seaman  or  apprentice,  and  (if  they  think  fit)  that  the  forfeiture  shall  be 
for  the  benefit  of  the  person  by  whom  the  wages  are  payable,  or  the 
person  who  has  been  injured  by  the  commission  of  the  offence  in  respect 
whereof  the  forfeiture  accrued. 

In  the  case  of  apprentices  and  boys  serving  under  such  an  agreement 
as  is  by  this  Act  required,  paragraphs  (4),  (5),  (6),  and  (7)  of  this  section 
shall  apply  to  them  when  ashore  as  well  as  when  on  board.  Refusing 
or  neglecting  to  go  to  sea  or  desertion  shall  in  no  way  relieve  a 
seaman  or  apprentice  from  any  pimishment  he  may  have  incurred 
under  paragraphs  (4),  (5),  or  (7)  of  this  section. 

82.  The  superintendent  of  a  mercantile  marine  office,  or  the  principal  How  seaman 
Board  of  Trade  officer  at  a  port  or  district,  and  their  respective  deputies  and  appren- 
may,   upon  the  information    (made,  if   such   superintendent,    principal  *^^*^^^^°fif» 
officer,  or  deputy  so  requires,  on  oath  or  affirmation  according  to  law)  of  orwlu^ffto 
the  owner,  skipper,  second  hand,  or  agent  of  a  fishing  boat  issue  a  warrant  join  orprooeed 
under  his  hand  in  such  form  as  shall  be  sanctioned  by  the  Board  of  Trade  to  sea,  or 
for  the  apprehension  of  any  seaman  or  apprentice  charged  with  an  offence  absent  without 
under  paragraphs  (1),  (2),  (4),  (6),  and  (7)  of  section  twenty-eight  of  this  ofafjobe- 
Act,  or  any  of  them.     Such  warrant  shall  be  executed  by  any  police  dience  or 
officer  or  constable  of  the  county  or  borough  where  the  offender  may  be,  neglect  of 
and  shall  continue  valid  for  ninety-six  hours  from  the  time  indorsed  on  ^^Y*  ™*u  ^ 
the  same  by  the  person  granting  the  same.  ' 

The  seaman  or  apprentice  when  apprehended  shall  be  brought  by  such 
police  officer  or  constable  without  delay  before  the  persons  above  named, 
or  one  of  them,  who  shall  make  inquiry  then  and  there  into  the  reasons 
alleged  by  the  seaman  or  apprentice  for  doing  the  acts,  or  omitting  to  do 
the  acts,  of  which  he  is  accused,  and  should  they  seem  to  him  to  be  in- 
sufficient the  seaman  or  apprentice  shall  be  ordered  to  join  his  fishing 
boat  and  resume  his  duty.  On  his  refusal  to  comply  the  person 
apprehended  shall  be  ordered  by  the  superintendent,  principal  officer,  or 
deputy  aforesaid  to  be  detained  and  taken  with  convenient  speed  before 
such  justices  as  have  jurisdiction  to  hear  and  determine   the  charge 
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46  &  47  Vior.  brought  against  Him,  and  npon  which  he  was  apprehended,  in  order  that 
0-  41.  they  may  proceed  with  reference  to  the  said  chiurge,  and  hear  and  deter- 
mine the  same  in  due  course  of  law.  Should  the  reason  alleged  by  the 
seaman  or  apprentice  seem  sufficient  to  the  person  aforesaid,  he  shall 
forthwith  discharge  him.  No  charge  or  information  made  or  laid  before 
such  superintendent,  or  principal  officer,  or  deputies  need  be  reduced  to 
writing,  and  such  superintendent,  principal  officer,  or  deputies  may  take 
the  evidence  on  oath  or  affirmation  according  to  law  (if  they  deem  it 
desirable)  of  such  persons  other  than  the  seaman  or  apprentice  as  may  be 
able  and  willing  to  give  information  concerning  the  matters  in  question, 
and  for  that  purpose  shall  have  all  the  powers  giyen  by  the  Merchant 
Shipping  Acts,  1854  to  1883,  to  an  inspector  appointed  under  the  first 
part  of  the  Merchant  Shipping  Act,  1854. 

Any  warrant  issued  as  aforesaid,  shall  be  good  and  effectual  in  law  if 
in  the  form  aforesaid,  and  filled  in  reasonably  in  accordance  with  the 
directions  in  such  form  contained. 

No  person  shall  be  liable  to  an  action  for  anything  done  pursuant  to 
such  warrant  aforesaid  or  under  the  order  of  such  superintendent, 
principal  officer,  or  their  deputies  aforesaid. 

Such  a  warrant  as  is  above  mentioned  shall  not  be  avoided  by  reason 
of  the  person  issuing  the  same  dying  or  oeaaing  to  hold  office. 


Short  title 
of  Act. 

PaniBhment 
for  selliog 
medals  re- 
Bembling 
current  coin. 


Interpreta- 
tion. 


OOUNTEBFEIT  MEDAL  ACT,  1883. 

46  &  47  ViOT.  CAP.  45. 

An  Act  for  preventing  the  Sale  of  Medals  resembling  Current  Coin.^-^ 

[25<A  August,  1883.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  *'  The  Counterfeit  Medal 
Act,  1883." 

2.  If  any  person  without  due  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  person  accused)— 

Makes  or  has  in  his  possession  for  sale,  or  offers  for  sale,  or  sells 

Any  medal,   cast,   coin,   or  other  like   thing   made   wholly   or 

partially  of  metal  or  any  metallic  combination  and  resembling 

in  size,  figure,  and  colour  any  of  the  Queen's  current  gold  or 

silver  coin,  or  having  thereon  a  device  resembling  any  device  on 

any  of  the  Queen's  current  gold  or  silver  coin,  or  being  so 

formed  that  it  can  by  gilding,  silvering,  colouring,  washing,  or 

other  like  process,  be  so  dealt  with  as  to  resemble  any  of  the 

Queen's  current  gold  or  silver  coin. 

He  shall  be  guilty,  in  England  and  Ireland^  of  a  misdemeanour,  and  in 

Scotland  of  a  crime  and  offence,  and  on  being  convicted,  shall  be 

liable  to  be  imprisoned  for  any  term  not  exceeding  one  year,  with  or 

without  hard  labbur. 

3.  "  The  Queen's  current  gold  or  silver  coin  "  includes  any  gold  or  silver 
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coin  coined  in  or  for  any  of  Her  Majesty's  mints,  or  lawfully  current  by  46  &  47  Vict. 

▼irtae  of  any  proclamation  or  otherwise  in  any  part  of  Her  Majesty's        ^*  ^^* 

dominions,  whether  within  the  United  Eingdom  or  otherwise.  2%«  CouwUr^ 

/eit  Medal 
Art,  1888. 


CX)RBUPT  AND  TTiLTOAL  PEAOTIOES  PREVENTION  ACT,  1883. 

46  &  47  ViOT.  CAP.  61. 

An  Act  for  the  better  prevention  of  Corrupt  and  Illegal  Practices  at 
Parliamentary  Elections. — [2bth  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  in  substitution  for  the  authority 
of  the  same,  as  follows  : — 

Corrupt  Practices. 

1.  Whereas  under  section  four  of  the  Oorrupt  Practices  Prevention  Act,  What  is 
1854,  persons  other  than  candidates  at  Parliamentary  elections  are  not  treating. 
liable  to  any  punishment  for  treating,  and  it  is  expedient  to  make  such 
persons  liable ;  be  it  therefore  enacted  in  substitution  for  the  said  section 

four  as  follows : — 

(1.)  Any  person  who  corruptly  by  himself  or  by  any  other  person, 
either  before,  during,  or  after  an  election,  directly  or  indirectly 
gives  or  provides,  or  pays  wholly  or  in  part  the  expense  of  giving 
or  providing,  any  meat,  drink,  entertainment,  or  provision  to  or 
for  any  person,  for  the  purpose  of  corruptly  influencing  that 
person  or  any  other  person  to  give  or  refrain  from  giving  his  vote 
at  the  election,  or  on  account  of  such  person  or  any  other  person 
having  voted  or  refrained  from  voting,  or  being  about  to  vote  or 
refrain  from  voting  at  such  election,  shall  be  guilty  of  treating. 

(2.)  And  every  elector  who  corruptly  accepts  or  takes  any  such  meat, 
drink,  entertainment,  or  provision,  shall  also  be  guilty  of 
treating. 

2.  Every  person  who  shall  directly  or  indirectly,  by  himself  or  by  any  What  is 
other  person  on  his  behalf,  make  use  of  or  threaten  to  make  use  of  any  ymd^^e 
force,  violence,  or  restraint,  or  inflict  or  threaten  to  inflict,  by  himself  or  ^°""®'^®®' 
by  any  other  person,  any  temporal  or  spiritual  injury,  damage,  harm,  or 

loss  upon  or  against  any  person  in  order  to  induce  or  compel  such  person 
to  vote  or  refrain  from  voting,  or  on  account  of  such  person  having 
voted  or  refrained  from  voting  at  any  election,  or  who  shall  by  abduction, 
duress,  or  any  fraudulent  device  or  contrivance  impede  or  prevent  the 
free  exercise  of  the  franchise  of  any  elector,  or  shall  thereby  compel, 
induce,  or  prevail  upon  any  elector  either  to  give  or  to  refrain  from 
giving  his  vote  at  any  election,  shall  be  guilty  of  undue  influence. 

(3.)  The  expression  "  corrupt  practice  "  as  used  in  this  Act  means  any  of  what  U 
the  following  offences,  namely,  treating  and  undue  influence,  as  defined  corrupt 
by  this  Act,  and  bribery,  and  personation,  as  defined  by  the  enactments  |r*5^*2o^'  ♦ 
set  forth  in  Part  EL  of  the  Third  Schedule  to  this  Act,  and  aiding,  ^^26 
abetting,  counselling,   and  procuring  the  commission  of  the  offence  of 
personation,  and  every  offence  which  is  a  corrupt  practice  within  the 
meaning  of  this  Act  shall  be  a  oorrupt  practice  within  the  meaning  of 
the  Parliamentary  Elections  Act,  1868. 
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6.  (1.)  A  person  who  commits  any  corrupt  practice  other  than 
personation,  or  aiding,  abetting,  counselling,  or  procuring  the  commission 
of  the  offence  of  personation,  shall  be  gnUty  of  a  misdemeanour,  and  on 
conviction  on  indictment  shall  be  liable  to  be  imprisoned,  with  or  without 
hard  labour,  for  a  term  not  exceeding  one  year,  or  to  be  fined  any  sum 
not  exceeding  two  hundred  pounds. 

(2.)  A  person  who  commits  the  offence  of  personation,  or  of  aiding, 
abetting,  counselliDg,  or  procuring  the  commission  of  that  offence,  shall 
be  guilty  of  felony,  and  any  person  convicted  thereof  on  indictment  shall 
be  punished  by  imprisonment  for  a  term  not  exceeding  two  years,  together 
wiiJi  hard  labour. 

(3.)  A  person  who  is  convicted  on  indictment  of  any  corrupt  practice 
shall  (in  addition  to  any  punishment  as  above  provided)  be  not  capable 
duriog  a  period  of  seven  years  from  the  date  of  his  conviction  : 

(a.)  of  being  registered  as  an  elector  or  voting  at  any  election  in  the 
United  Kingdom,  whether  it  be  a  parliamentary  election  or  an 
election  for  any  public  o£Sce  within  the  meaning  of  this  Act ;  or 

(h,)  of  holding  any  public  or  judicial  office  within  the  meaning  of  this 
Act,  and  if  he  holds  any  such  office  the  office  shall  be  vacated. 

(4.)  Any  person  so  convicted  of  a  corrupt  practice  in  reference  to  any 
election  shall  also  be  incapable  of  being  elected  to  and  of  sitting  in  the 
House  of  Commons  during  the  seven  years  next  after  the  date  of  his 
conviction,  and  if  at  that  date  he  has  been  elected  to  the  House  of 
Commons  his  election  shall  be  vacated  from  the  time  of  such  conviction. 

43.  (1.)  On  every  trial  of  an  election  petition  the  Director  of  Public 
Prosecutions  shall  by  himself,  or  by  his  assistant,  or  by  such  representative 
as  hereinafter  mentioned,  attend  at  the  trial,  and  it  shall  be  the  duty  of 
such  Director  to  obey  any  directions  given  to  him  by  the  election  court 
with  respect  to  the  summoning  and  examination  of  any  witness  to  give 
evidence  on  such  trial,  and  with  respect  to  the  prosecution  by  him  of 
offenders,  and  with  respect  to  any  person  to  whom  notice  is  given  to 
attend  with  a  view  to  report  him  as  guilty  of  any  corrupt  or  illegal 
practice. 

(2.)  It  shall  also  be  the  duty  of  such  Director,  without  any  direction 
from  the  election  court,  if  it  appears  to  him  that  any  person  is  able  to 
give  material  evidence  as  to  the  subject  of  the  trial,  to  cause  such  person 
to  attend  the  trial,  and  with  the  leave  of  the  court  to  examine  such  person 
as  a  witness. 

(3.)  It  shall  also  be  the  duty  of  the  said  Director,  without  any  direction 
from  the  election  court,  if  it  appears  to  him  that  any  person  who  has 
not  received  a  certificate  of  indemnity  has  been  guilty  of  a  corrupt  or 
illegal  practice,  to  prosecute  such  person  for  the  offence  before  the  said 
court,  or  if  he  thinks  it  expedient  in  the  interests  of  justice,  before  any 
other  competent  court. 

(4.)  Where  a  person  is  prosecuted  before  an  election  court  for  any 
corrupt  or  illegal  practice,  and  such  person  appears  before  the  court, 
the  court  shall  proceed  to  try  him  summarily  for  the  said  offence,  and 
such  person,  if  convicted  thereof  upon  such  trial,  shall  be  subject  to  the 
same  incapacities  as  he  is  rendered  subject  to  under  this  Act  upon 
conviction,  whether  on  indictment  or  in  any  other  proceeding  for  the  said 
offence  ;  and  further,  may  be  adjudged  by  the  court,  if  the  offence  is  a 
corrupt  practice,  to  be  imprisoned,  with  or  without  hard  labour,  for  a 
term  not  exceeding  six  months,  or  to  pay  a  fine  not  exceeding  two 
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hundred  pounds,  and  if  the  offence  is  an  illegal  practice,  to  pay  such  fine  46  ft  47  Yicr. 
as  is  fixed  by  this  Act  for  the  offence :  o.  51. 

Provided  that,  in  the  case  of  a  corrupt  practice,  the  court,  before    nSI^ia^ 
proceeding  to  try  summarily  any  person,  shall   give   such   person  the       y^^/ 
option  of  being  tried  by  a  jury.  Practices 

(5.)  Where  a  person  is  so  prosecuted  for  any  such  offence,  and  either     Pirevention 
he  elects  to  be  tried  by  a  jury  or  he  does  not  appear  before  the  court,  or      ^^  1®^« 
the  court  thinks  it  in  the  interests  of  justice  expedient  that  he  should  be 
tried  before  some  other  court,  the  court,  if  of  opinion  that  the  evidence 
is  sufficient  to  put  the  said  person  upon  his  trial  for  the  offence,  shall 
order  such  person   to  be  prosecuted  on  indictment  or  before  a  court  of 
summary  jurisdiction,  as  the  case  may  require,  for  the  said  offence ;  and 
in  either  case  may  order  him  to  be  prosecuted  before  such  court  as  may 
be   named  in  the  order;  and  for  all  purposes  preliminary  and  of  and 
incidental  to  such  prosecution  the  offence  shall  be  deemed  to  have  been 
committed  within  the  jurisdiction  of  the  court  so  named. 
(6.)  Upon  such  order  being  made, 

(a.)  If  the  accused  person  is  present  before  the  court,  and  the  offence 
is  an  indictable  offence,  the  court  shall  commit  him  to  take  his 
trial,  or  cause  him  to  give  bail  to  appear  and  take  his  trial  for 
the  said  offence ;  and 
(h,)  if  the  accused  person  is  present  before  the  court,  and  the  offence  is 
not  an  indictable  offence,  the  court  shall  order  him  to  be  brought 
before  the  court  of  summary  jurisdiction  before  whom  he  is  to 
be  prosecuted,  or  cause  him  to  give  bail  to  appear  before  that 
court;  and 
(c.)  if  the  accused  person  is  not  present  before  the  court,  the  court 
shall,    as    circumstances    require,    issue    a    summons    for    his 
attendance,  or  a  warrant  to  apprehend  him  and  bring  him  before 
a  court  of  summary  jurisdiction,  and  that  court,  if  the  offence  is 
an  indictable  offence,  shall,  on  proof  only  of  the  summons  or 
warrant  and  the  identity  of  the  accused,  commit  him  to  take  his 
trial,  or  cause  him  to  give  bail  to  appear  and  take  his  trial  for  the 
said  offence,  or  if  the  offence  is  punishable  on  summary  conviction, 
shall  proceed  to  hear  the  case,  or  if  such  court  be  not  the  court 
before  whom  he  is  directed  to  be  prosecuted,  shall  order  him  to 
be  brought  before  that  court. 
(7.)  The  Director  of  Public  Prosecutions  may  nominate,   with    the 
approval  of  the  Attorney-General,  a  barrister  or  solicitor  of  not  less  than 
ten  years  standing  to  be  his  representative  for  the  purpose  of  this  section, 
and  that  representative  shall  receive  such  remuneration  as  the  Commis- 
sioners of  Her  Uajesty's  Treasury  may  approve.      There  shall  be  allowed 
to  the  Director  and  his  assistajit  or  representative,  for  the  purposes  of 
this  section,  such  allowance  for  expenses  as  the  Oommissioners  of  Her 
Majesty's  Treasury  may  approve. 

Miscellaneous, 

45.  Where  information  is  given  to  the  Director  of  Public  Prosecutions  Inquiry  by 
that  any  corrupt  or  illegal  practices  have  prevailed  in  reference  to  any  Director  of 
election,  it  shall  be  his  duty,  subject  to  the  regulations  under  the  Prosecu-  c^oos  into*' 
tion  of  Offences  Act,  1879,  to  make  such  inquiries  and  institute  such  alleged 
prosecutions  as  the  circumstances  of  the  case  appear  to  him  to  require.      oormpt  or 

illegal 
prMtioee. 
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Legal  Proceedings. 

50.  Where  an  indictment  as  defined  by  this  Act  for  any  offence  under 
the  Corrupt  Practices  Prevention  Acts  or  this  Act  la  instituted  in  the 
High  Court  or  is  removed  into  the  High  Court  by  a  writ  of  certiorari 
issued  at  the  instance  of  the  Attomey-Qeneral,  and  the  Attomey-Qeneral 
suggests  on  the  part  of  the  Crown  that  it  is  expedient  for  the  purposes  of 
justice  that  the  indictment  should  be  tried  in  the  Central  Criminal  Court, 
or  if  a  special  jury  is  ordered,  that  it  should  be  tried  before  a  judge  and 
jury  at  the  Boyal  Courts  of  Justice,  the  High  Court  may,  if  it  think  fit, 
order  that  such  indictment  shall  be  so  tried  upon  such  terms  as  the  court 
may  think  just,  and  the  High  Court  may  make  such  orders  as  appear  to 
the  court  necessary  or  proper  for  carrying  into  effect  the  order  for  such 
trial. 

51.  (1.)  A  proceeding  against  a  person  in  respect  of  the  offence  of 
a  corrupt  or  illegal  practice  or  any  other  offence  under  the  Corrupt  Prao* 
tices  Prevention  Acts  or  this  Act  shall  be  commenced  within  one  year 
after  the  offence  was  committed,  or  if  it  was  committed  in  reference  to 
an  election  with  respect  to  which  an  inquiry  is  held  by  election  commis- 
sioners shall  be  commenced  within  one  year  after  the  offence  was  com- 
mitted, or  within  three  months  after  the  report  of  such  commissioners  is 
made,  whichever  period  last  expires,  so  that  it  be  commenced  within 
two  years  after  the  offence  was  committed,  and  the  time  so  limited  by 
this  section  shall,  in  the  case  of  any  proceeding  under  the  Summary 
Jurisdiction  Acts  for  any  such  offence,  whether  before  an  election  court 
or  otherwise,  be  substituted  for  any  limitation  of  time  contained  in  the 
last-mentioned  Acts. 

(2.)  For  the  purposes  of  this  section  the  issue  of  a  summons,  warrant, 
writ,  or  other  process  shall  be  deemed  to  be  a  commencement  of  a  pro- 
ceeding, where  the  service  or  execution  of  the  same  on  or  against  the 
alleged  offender  is  prevented  by  the  absconding  or  concealment  or  act  of 
the  alleged  offender,  but  save  as  aforesaid  the  service  or  execution  of  the 
same  on  or  against  the  alleged  offender,  and  not  the  issue  thereof,  shall 
be  deemed  to  be  the  commencement  of  the  proceeding. 

52.  Any  person  charged  with  a  corrupt  practice  may,  if  the  circum- 
stances warrant  such  finding,  be  found  guilty  of  an  ille^  practice  (which 
offence  shall  for  that  purpose  be  an  indictable  offence),  and  any  person 
charged  with  an  illegal  practice  may  be  found  guilty  of  that  offence, 
notwithstanding  that  the  act  constituting  the  offence  amounted  to  a 
corrupt  practice,  and  a  person  charged  with  illegal  payment,  employment, 
or  huring  may  be  found  gailty  of  that  offence,  notwithstanding  that  the 
act  constituting  the  offence  amounted  to  a  corrupt  or  illegal  practice. 

53.  (1.)  Sections  ten,  twelve,  and  thirteen  of  the  Corrupt  Practices 
Prevention  Act,  1854,  and  section  six  of  the  Corrupt  Practices  Prevention 
Act,  1863  (which  relate  to  prosecutions  for  bribery  and  other  offences 
under  those  Acts),  shall  extend  to  any  prosecution  on  indictment  for  the 
offence  of  any  corrupt  practice  within  the  meaning  of  this  Act,  and  to 
any  action  for  any  pecuniary  forfeiture  for  an  offence  under  this  Act,  in 
like  manner  as  if  such  offence  were  bribery  within  the  meaning  of  those 
Acts,  and  such  indictment  or  action  were  the  indictment  or  action  in  those 
sections  mentioned,  and  an  order  under  the  said  section  ten  may  be  made 
on  the  defendant ;  but  the  Director  of  Public  Prosecutions  or  any  person 
instituting  any  prosecution  in  his  behalf  or  by  direction  of  an  election 
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court  Bhall  not  be  deemed  to  be  a  piirate  prosecutor  nor  required  under  46  &  47  Vior. 
the  said  sections  to  give  any  security.  ^'  ^^' 

(2.)  On  any  prosecution  under  this  Act,  whether  on  indictment  or  sum-    (j^yf^^gQi  and 
marily,  and  whether  before  an  election  court  or  otherwise,  and  in  any        m^al 
action  for  a  pecuniary  forfeiture  under  this  Act,  the  person  prosecuted  or      Practices 
sued,  and  the  husband  or  wife  of  such  person,  may,  if  he  or  she  think    -^'*^*^*'l* 
fit,  be  examined  as  an  ordinary  witness  in  the  case.  ♦ 

(3.)  On  any  such  prosecution  or  action  as  aforesaid  it  shall  be  suflBcient 
to  allege  that  the  person  charged  was  guilty  of  an  illegal  practice,  pay- 
ment, employment,  or  hiring  within  the  meaning  of  this  Act,  as  the  case 
may  be,  and  the  certificate  of  the  returning  officer  at  an  election  that 
the  election  mentioned  in  the  certificate  was  duly  held,  and  that  the 
person  named  in  the  certificate  was  a  candidate  at  such  election,  shall  be 
sufficient  eyidence  of  the  facts  therein  stated. 

54.  (1 .)  All  offences  under  this  Act  punishable  on  summary  conviction  Prosecution 

may  be  prosecuted  in  manner  provided  by  the   Summary   Jurisdiction  ^^  summary 
k   i  ^  r  /  J  conviction, 

^®^^'  .     .     and  appeal  to 

(2.)  A  person  aggrieved  by  a  conviction  by  a  court  of  summary  juris-  quarter 

diction  for  an  offence  under  this  Act  may  appeal  to  general  or  quarter  seflsions. 

sessions  against  such  conviction. 

55.  (1.)  Except  that  nothing  in  this  Act  shall  authorise  any  appeal  Application 
against  a  summary  conviction  by  an  election  court,  the  Summary  Juris-  of  Summary 
diction  Acts  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  apply  to  ^nd  ^d?ctiS)le 
the  prosecution  of  an  offence  summarily  before  an  election  court,  in  like  ofiFencee  Acts 
manner  as  if  it  were  an  offence  punishable  only  on  summary  conviction,  to  proceed- 
and  accordingly  the  attendance  of  any  person  may  be  enforced,  the  case  i^gs  before 
heard  and  determined  and  any  summary  conviction  by  such  court  be  ^i^^rtsT 
carried  into  effect  and  enforced,  and  the  costs  thereof  paid,  and  the  record 

thereof  dealt  with  under  those  Acts  in  like  manner  as  if  the  court  were  a 
petty  sessional  court  for  the  county  or  place  in  which  such  conviction 
took  place. 

(2.)  The  enactments  relating  to  charges  before  justices  against  persons 
for  indictable  offences  shall,  so  far  as  is  consistent  with  the  tenor  thereof, 
apply  to  every  case  where  an  election  court  orders  a  person  to  be  prosecuted 
on  indictment  in  like  manner  as  if  the  court  were  a  justice  of  the  peace. 

56.  (1.)  Subject  to  any  rules  of  court,  any  jurisdiction  vested  by  this  Exercise  of 
Act  in  the  High  Court  may,  so  far  as  it  relates  to  indictments  or  other  ^^  g^^^  q^V* 
criminal  proceedings,  be  exercised  by  any  judge  of  the  Queen's  Bench  °^^  making  * 
Division.  of  rules  of 

(2.)  Rules  of  court  may  from  time  to   time  be  made,  revoked,  and  court, 
altered  for  the  purposes  of  this  Act,  and  of  the  Parliamentary  Elections 
Act,  1868,  and  the  Acts  amending  the  same,  by  the  same  authority  by 
whom  rules  of  court  for  procedure  and  practice  in  the  Supreme  Court  of 
Judicature  can  for  the  time  being  be  made. 

57.  (1.)  The  Director  of  Public  Prosecutions  in  performing  any  duty  Director  of 
under  tiiis  Act  shall  act  in  accordance  with  the  regulations  under  the  PiiWio  PrMe- 
Prosecution  of  Offences  Act,  1879,  and  subject  thereto  in  accordance  with  ^J^es^of 
the  directions  (if  any)  given  to  him  by  the  Attorney-General ;  and  any  prosecutions 
assistant  or  representative  of  the  Director  of  Public  Prosecutions  in  per-  —42  &  48 
forming  any  duty  under  this  Act  shall  act  in  accordance  with  the  said  Vict  c  22. 
regulations  and  directions,  if  any,  and  with  the  directions  given  to  him 

by  the  Director  of  Public  Prosecutions. 

(2.)  Subject  tQ  the  provisions  of  this  Act,  the  costs  of  any  prosecution 
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on  indictment  for  an  o£Pence  punishable  under  this  Act,  whether  by  the 
Director  of  Public  Prosecutions  or  his  representative  or  by  any  other 
person,  shall,  so  far  as  they  are  not  paid  by  the  defendant^  be  paid  in  like 
manner  as  costs  in  the  case  of  a  prosecution  for  felony  are  paid. 

Supplemental  Provisions,  Definitions,  Savings,  and  Repeal. 

59.  (1.)  A  person  who  is  called  as  a  witness  respecting  an  election 
before  any  election  court  shall  not  be  excused  from  answering  any  question 
relating  to  any  offence  at  or  connected  with  such  election,  on  tiie  ground 
that  the  answer  thereto  may  criminate  or  tend  to  criminate  himself  or  on 
the  ground  of  privilege  : 

Provided  that — 

(a.)  a  witness  who  answers  truly  all  questions  which  he  ib  required  by 
the  election  court  to  answer  shall  be  entitled  to  receive  a  certifi- 
cate of  indemnity  under  the  hand  of  a  member  of  the  court 
stating  that  such  witness  has  so  answered ;  and 
(5.)  an  answer  by  a  person  to  a  question  put  by  or  before  any  election 
court  shall  not,  except  in  the  case  of  any  criminal  proceeding  for 
perjury  in  respect  of  such  evidence  be  in  any  proceeding,  civil  or 
criminal,  admissible  in  evidence  against  him  : 
(2.)  Where  a  person  has  received  such  a  certificate  of  indemnity  in 
relation  to  an  election,  and  any  legal  proceeding  is  at  any  time  instituted 
against  him  for  any  offence  under  the  Corrupt  Practices  Prevention  Acts 
or  this  Act  committed  by  him  previously  to  the  date  of  the  certificate  at 
or  in  relation  to  the  said  election,  the  court  having  cognisance  of  the  case 
shall  on  proof  of  the  certificate  stay  the  proceeding,  and  may  in  their 
discretion  award  to  the  said  person  such  costs  as  he  may  have  been  put  to 
in  the  proceeding. 

(8.)  Nothmg  in  this  section  shall  be  taken  to  relieve  a  person  receiving 
a  certificate  of  indemnity  from  any  incapacity  under  this  Act  or  from 
any  proceeding  to  enforce  such  incapacity  (other  than  a  criminal 
prosecution). 

(4.)  This  section  shall  apply  in  the  case  of  a  witness  before  any  election 
commissioners,  in  like  manner  as  if  the  expression  **  election  court "  in 
this  section  included  election  commissioners. 

(5.)  Where  a  solicitor  or  person  lawfully  acting  as  agent  for  any  party 
to  an  election  petition  respecting  any  election  for  a  county  or  borough  has 
not  taken  any  part  or  been  concerned  in  such  election,  the  election  com- 
missioners inquiring  into  such  election  shall  not  be  entitled  to  examine 
such  solicitor  or  agent  respecting  matters  which  came  to  his  knowledge 
by  reason  only  of  his  being  concerned  as  solicitor  or  agent  for  a  party  to 
such  petition. 

60.  An  election  court  or  election  commissioners,  when  reporting  that 
certain  persons  have  been  guilty  of  any  corrupt  or  illegal  practice,  shall 
report  whether  those  persons  have  or  not  been  furnished  with  certificates 
of  indemnity  ;  and  such  report  shall  be  laid  before  the  Attorney-General 
(accompanied  in  the  case  of  the  commissioners  with  the  evidence  on 
which  such  report  was  based)  with  a  view  to  his  instituting  or  directing 
a  prosecution  against  such  persons  as  have  not  received  certificates  of 
indenmity,  if  the  evidence  should,  in  his  opinion,  be  sufficient  to  support 
a  prosecution. 

64.  In  this  Act,  unless  the  context  otherwise  requires-* 

The  expressions  "court   of  summary  jurisdiction,"  "petty  sessional 
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court/'  and  "  Sammary  Jurisdiction  Acts  *'  have  the  same  meaning  46  &  47  Yior. 

as  in  the  Summary  Jurisdiction  Act,  1879  :  ^  ^^• 

The  expression  "  the  Attorney-General "  includes  the  Solicitor.  General  Corruatand 

in  cases  where  the  office  of  the  Attomey-Q^neral  is  vacant  or  the  illegal 

Attorney-General  is  interested  or  otherwise  unable  to  act :  Practice* 

The  expression  "  indictment "  includes  information  :  Prevention 

^  Act,  1888. 


THIRD    SCHEDULE. 

Pabt  Thbui. 

EHAomsMTS  Dbiining  thb  Offsngbb  of  Bribert  and  Pbbbonation. 

The  OomiptPiuotices  Prevention  Act,  1854,  17  &  18  Vict  c.  102,  88.  2,  8. 

Sect.  2. — The  following  persons  sh&U  be  deemed  guilty  of  bribery,  and  shall  be  Bribery 
pnnishable  accordingly : —  defined. 

(1.)  Every  person  who  shall,  directly  or  indirectly,  by  himself,  or  by  any  other 
person  on  his  behalf,  give,  lend,  or  agree  to  give  or  lend,  or  shall  offer, 
promise,  or  promise  to  procure  or  to  endeavour  to  procure,  any  money  or 
valuable  consideration  to  or  for  any  voter,  or  to  or  for  any  person  on  behalf 
of  any  voter,  or  to  or  for  any  other  person  in  order  to  induce  any  voter  to 
vote  or  refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  aforesaid 
on  account  of  such  voter  having  voted  or  refrained  from  voting  at  any 
election : 

(2.)  Every  person  who  shall,  directly  or  indirectly,  by  himself,  or  by  any  other 
person  on  his  behalf,  give  or  procure,  or  agree  to  give  or  procure,  or  offer, 
promise,  or  promise  to  procure  or  to  endeavour  to  procure,  any  office,  place, 
or  employment  to  or  for  any  voter,  or  to  or  for  any  person  on  behalf  of  any 
voter,  or  to  or  for  any  other  person  in  order  to  induce  such  voter  to  vote  or 
refrain  from  voting,  or  shall  corruptly  do  any  such  act  as  aforesaid  on  account 
of  any  voter  having  voted  or  refrained  from  voting  at  any  election : 

(3.)  Every  person  who  shaU,  directly  or  indirectly,  by  himself,  or  by  any  other 
person  on  his  behalf,  make  any  such  gift,  loan,  offer,  promise,  procurement, 
or  agreement  as  aforesaid  to  or  for  any  person,  in  order  to  induce  such  person 
to  procure  or  endeavour  to  procure  the  return  of  any  person  to  serve  in 
Parliament,  or  the  vote  of  any  voter  at  any  election  : 

(4.)  Every  person  who  shall,  upon  or  in  consequence  of  any  such  gift,  loan,  offer, 
promise,  procurement,  or  agreement,  procure  or  engage,  promise,  or  endeavour 
to  procure  the  return  of  any  person  to  serve  in  Parliament,  or  the  vote  of  any 
voter  at  any  election : 

(5.)  Every  person  who  shall  advance  or  pay,  or  caused  to  be  paid,  any  money  to  or 
to  the  use  of  any  other  person  with  the  intent  that  such  money  or  any  part 
thereof  shall  be  expended  in  bribery  at  any  election,  or  who  shall  knowingly 
pay  or  caused  to  be  paid  any  money  to  any  person  in  discharge  or  repayment 
of  any  money  wholly  or  in  part  expended  in  bribery  at  an  election.  Provided 
always,  that  the  aforesaid  enactment  shall  not  extend  or  be  construed  to  extend 
to  any  money  paid  or  agreed  to  be  paid  for  or  on  account  of  any  legal  expenses 
bond  fide  incurred  at  or  concerning  any  election. 

Sect  3. — The  following  persons  shall  also  be  deemed  guilty  of  bribery,  and  shall  be  Bribery 
punishable  accordingly  :—  further  de- 

(1.)  Every  voter  who  shall,  before  or  during  any  election,  directly  or  indirectly,  by  fined, 
himself  or  by  any  other  person  on  his  behalf,  receive,  agree,  or  contract  for 
any  money,  gift,  loan,  or  valuable  consideration,  office,  place,  or  employment, 
for  himself  or  for  any  other  person,  for  voting  or  agreeing  to  vote,  for  or 
refraining  or  agreeing  to  refrain  from  voting  at  any  election : 

(2.)  Every  person  who  shall,  after  any  election,  directly  or  indirectly,  by  himself  or 
by  any  other  person  on  his  behalf,  receive  any  money  or  valuable  consideration 
on  account  of  any  person  having  voted  or  refrained  from  voting,  or  having 
induced  any  other  person  to  vote  or  refrain  from  voting  at  any  election. 

The  Representation  of  the  People  Act,  1867,  80  &  81  Vict  o.  102,  s.  49. 

Any  person  either  directly  or  indirectly,  corruptly  paying  any  rate  on  behalf  of  any  Corrupt  pay- 
ratepayer  for  the  purpose  of  enabling  him  to  be  registered  as  a  voter,  thereby,  to  ment  of  rates 
influence  his  vote  at  any  future  election,  and  any  candidate  or  other  person,  either 
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directly  or  indirectly,  paying  any  rate  on  behalf  of  any  voter  for  the  purpose  of 
inducing  him  to  vote  or  refrain  from  voting,  shall  be  guilty  of  bribery,  and  be 
punishable  accordingly ;  and  any  person  on  whose  behalf  and  with  whose  pnvity  any 
such  payment  as  in  this  section  is  mentioned  is  made,  shall  also  be  guilty  of  bribery, 
and  punishable  accordingly. 

The  Ballot  Act,  1872,  85  &  86  Vict,  c  88,  s.  24. 

A  person  shall  for  all  purposes  of  the  laws  relating  to  parliamentary  and  municipal 
elections  be  deemed  to  be  guilty  of  the  offence  of  personation  who,  at  an  election  for  a 
county  or  borough,  or  at  a  municipal  election,  applies  for  a  ballot  paper  in  the  name 
of  some  other  person,  whether  that  name  be  that  of  a  person  living  or  dead,  or  of  a 
fictitious  person,  or  who,  having  voted  once  at 'any  such  election,  applies  at  the  same 
election  for  a  ballot  paper  in  his  own  name. 
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BANKEUPTOT  ACT,  1883. 

AQ  &  47  VIOT.  OAF.  62. 

An  Act  to  amend  and  consolidate  the  Law  of  Bankruptcy. — 

[2bth  August,  1883.] 

31.  Where  an  andischarged  bankrupt  who  has  been  adjudged  bankrupt 
under  this  Act  obtains  credit  to  the  extent  of  twenty  pounds  or  upwards 
from  any  person  without  informing  such  person  that  he  is  an  undis- 
charged bankrupt,  he  shall  be  guilty  of  a  misdemeanour,  and  may  be 
dealt  with  and  punished  as  if  he  had  been  guilty  of  a  misdemeanour  under 
the  Debtor's  Act,  1869,  and  the  provisions  of  that  Act  shall  apply  to 
proceedings  under  this  section. 

Evidence. 

132.  (1.)  A  copy  of  the  London  Gazette  containing  any  notice  inserted 
therein  in  pursuance  of  this  Act  shall  be  evidence  of  the  facts  stated 
in  the  notice. 

(2.)  The  production  of  a  copy  of  the  London  Gazette  containing  any 
notice  of  a  receiving  order,  or  of  an  order  adjudging  a  debtor  bankrupt, 
shall  be  conclusive  evidence  in  all  legal  proceedings  of  the  order  haying 
been  duly  made,  and  of  its  date. 

133.  (1.)  A  minute  of  proceedings  at  a  meeting  of  creditors  under 
this  Act,  signed  at  the  same  or  the  next  ensuing  meeting,  by  a  person 
describing  himself  as,  or  appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  ia  signed,  shall  be  received  in  evidence  without  further 
proof. 

(2.)  Until  the  contrary  is  proved,  every  meeting  of  creditors  in  respect 
of  the  proceedings  whereof  a  minute  has  been  so  signed  shall  be  deemed 
to  have  been  duly  convened  and  held,  and  all  resolutions  passed  or  pro- 
ceedings had  thereat  to  have  been  duly  passed  or  had. 

134.  Any  petition  or  copy  of  a  petition  in  bankruptcy,  any  order  or 
certificate  or  copy  of  an  order  or  certificate  made  by  any  court  having 
jurisdiction  in  bankruptcy,  any  instrument  or  copy  of  an  instrument, 
affidavit,  or  document  made  or  used  in  the  course  of  any  bankruptcy 
proceedings,  or  other  proceedings  had  under  this  Act,  shall,  if  it  appears 
to  be  sealed  with  the  seal  of  any  court  having  jurisdiction  in  bankruptcy, 
or  purports  to  be  signed  by  any  judge  thereof,  or  is  certified  as  a  true 
copy  by  any  registrar  thereof,  be  receirable  in  evidence  in  all  legal  pro- 
ceedings whatever. 
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136.  In  the  oase  of  the  death  of  the  debtor  or  his  wife^  or  of  a  witness  46  &  47  Vict. 
whose  eyidence  has  been  received  by  any  court  in  any  proceedings  nnder        o.  62. 
this    Act,  the    deposition  of  the  person  so  deceased,  purporting  to  be     dSu^  t 
sealed  with  the  seed  of  the  coart,  or  a  copy  thereof  purporting  to  be  so     ^^  18837 

sealed,  shall  be  admitted  as  evidence  of  the  matters  therein  deposed  to.         

Death  of 
Punishment  of  Fraudulent  Debtors,  witoess. 

163.  (1.)   Sections  eleven  and    twelve    of  the  Debtors  Act,    1869,  Extension  of 
relating  to  the  punishment  of  fraudulent  debtors  and  imposing  a  penalty  Vf^  ?^^ 
for  absconding  with  property,  shall  have  effect  as  if  there  were  substi^  d2&^d  Vict 
tuted  therein  for  the  words  *^  if  after  the   presentation   of  a  bankruptcy  o.  62  to 
petition  against  him/'  the   words  "  if  after  the  presentation  of  a  bank-  petitioning 
ruptcy  petition  by  or  against  him."  debtors,  &c. 

(2.)  The  provisions  of  the  Debtors  Act,  1869,  as  to  offences  by  bank- 
rupts shall  apply  to  any  person  whether  a  trader  or  not  in  respect  of 
whose  estate  a  receiving  order  has  been  made  as  if  the  term  "  bankrupt  " 
in  that  Act  included  a  person  in  respect  of  whose  estate  a  receiving  order 
had  been  made. 

164.  Section  sixteen  of  the  Debtors  Act,  1869,  shall  be  construed  and  Power  for 
have  effect  as  if  the  term  "  a  trustee  in  any  bankruptcy  "  included  the  ®^"*  to  order 
official  receiver  of  a  bankrupt's  estate,  and  shall  apply  to  offences  under  o^^rt^of 
this  Act  as  well  as  to  offences  under  the  Debtors  Act,  1869.  official  re- 

165.  (1.)  Where  there  is,  in  the  opinion   of  the  court,    ground  to  ceiver. 
believe  that  the  bankrupt  or  any  other  person  has  been  guilty  of  any  Power  for 
offence  which  is  by  statute  made  a  misdemeanour  in  cases  of  bankruptcy,  ^^^^  }?. 
the  court  may  commit  the  bankmpt  or  such  other  person  for  trial.  ^|j^ 

(2.)  For  the  purpose  of  committing  the  bankrupt  or  such  other  person 
for  trial  the  court  shall  have  all  the  powers  of  a  stipendiary  magistrate 
as  to  taking  depositions,  binding  over  witnesses  to  appear,  admitting  the 
accused  to  bail,  or  otherwise. 

Nothing  in  this  sub-section  shall  be  construed  as  derogating  from  the 
powers  or  jurisdiction  of  the  High  Court. 

166.  Where  the  court   orders  the  prosecution  of  any  person  for  any  Public  prose- 
offence  under  the  Debtors  Act,  1869,  or  Acts  amending  it,  or  for  any  o^tor  to  act 
offence  arising  out  of  or  connected  with    any  bankruptcy  proceedings,  "^  certam 

it  shall  be  the  duty  of  the  Director  of  Public  Prosecutions  to  institute 
and  carry  on  the  prosecution. 

167.  Where  a  debtor  has  been  guilty  of  any  criminal  offence  he  shall  Criminal 
not  be  exempt  from  being  proceeded  against  therefor  by  reason  that  he  l^.*^?**^  ^^^ 
has  obtained  his  discharge  or  that  a  composition  or  scheme  of  arrange-  compogftlon^ 
ment  has  been  accepted  or  approved. 
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Short  title 
and  con- 
Btraction  of 
Act. 


Prohibition 
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FBESHWATEB  FI8HEEIES  ACT,  1884. 

47  Vict.  cap.  11. 

An  Act  for  the  further  Protection  of  Fish  other  than  Salmon  in  fresh  Waters. 

—[19^  May,  1884.] 

6.  This  Act  shall  be  construed  as  one  with  the  Freshwater  Fisheries 
Act,  1878,  and  that  Act  and  this  Act  may  together  be  cited  as  ''The 
Freshwater  Fisheries  Acts,  1878  and  1884/'  and  this  act  may  be  cited 
alone  as  "  The  Freshwater  Fisheries  Act,  1884." 

In  the  construction  of  this  Aot^  the  expression  "freshwater  fish  *'  means 
any  fish  living  permanently  or  temporarily  in  fresh  water,  exclusire  of 
salmon. 

7.  Any  person  who  unlawfully  and  maliciously  puts  any  poison,  lime, 
or  noxious  material  in  any  water  frequented  by  freshwater  fish  with  intent 
thereby  to  destroy  any  of  the  fish  that  may  then  be  or  may  thereafter  be 
put  therein  shall  be  liable,  on  summary  conviction,  to  a  fine  not  exceeding 
twenty  pounds,  or  to  imprisonment,  with  or  without  hard  labour,  for  a 
term  not  exceeding  two  months. 

Nothing  in  this  section  shall  prevent  a  person  being  punished  under 
any  other  Act,  so  that  he  be  not  punished  twice  for  the  same  ofiPence. 


45  &  46  Viet 
e.  76. 


MABBIED  WOMEN'S  PEOPEETY  ACT,  1884. 

47  &  48  Vict.  cap.  14. 

An  Act  to  amend  the  sixteenth  section  of  the  Married  Women's  Property 

Act,  lSS2.—[2drd  June,  1884.] 

Whereas  by  section  sixteen  of  the  Married  Women's  Property  Act,  1882, 
a  wife  is,  under  the  circumstances  therein  mentioned,  declared  to  be 
liable  to  criminal  proceedings  by  her  husband,  and  a  doubt  has  arisen  as 
to  whether  the  husband  is  admissible  as  a  witness  against  his  wife  in  such 
criminal  proceedings,  while  section  twelve  of  the  same  Act  declares  that 
in  any  proceeding  under  that  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other ;  and  it  is  desirable  that  the  said  doubt 
should  be  removed,  and  the  said  Act  otherwise  amended : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  TemporaJ,  and 


•  •  • 
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Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  47  &  48  Vrcr. 
the  same,  as  follows  :  c.  14. 

1.  In  any  such  criminal  proceeding  against  a  husband  or  a  wife  as  is      j^     T  . 
authorised  by  the  Married  Woman's  Property  Act,  1882,  the  husband  and      Womeji's 
wife  respectively  shall  be  competent  and  admissible  witnesses,  and  except  Property  Act^ 
when  defendant,  compellable  to  give  evidence.  1884. 

2.  This  Act  may  be  cited  as  '*  The  Married  Woman's  Property  Act,  „    ,     T 
1884,"  and  this  Act  and  the  Married  Woman's  Property  Act,  1882,  may  ^j^  <^.*^' 
be  cited  together  as  "  The  Married  Women's  Property  Acts,  1882  and  potent  witness 
1884."  in  criminal 

proceediDgs 

under  45  &  46 
Vict.  c.  76. 

SUMMAEY  JDBISDIOTION  ACT,  1884.  Short  title. 

47  &  48  ViOT.  CAP.  43. 

An  Act  to  repeal  divers  Enactments  rendered  unnecessary  hy  the  Summary 
Jurisdiction  Acts  and  other  Acts  relating  to  Proceedings  before  Courts 
oj  Summary  Jurisdiction  and  to  make  further  provision  for  the  uniformity 
of  Proceedings  before  tfiose  Courts,'^\lth  August,  1884.] 

1.  This  Act  may  be  cited  as  "The  Summary  Jurisdiction  Act,  1884."  Short  title. 

8.  So  much  of  any  Act  as  enacts  that  a  person  on  nonpajrment  of  a  Repeal  of 
sum  of  money  adjudged  to  be  paid  by  the  conviction  or  order  of  a  court  obsolete 
of  summary  jurisdiction  in  England  shaU  be  Uable  to  be  whipped  or  to  fo'^'n^n^''!" 
any  other  punishment  than  imprisonment,  with  or  without  hard  labour,  xnent  offines 
is  hereby  repealed.  and  other 

4.  The  Acts  contained  in  the  schedule  to  this  Act  are  hereby  repealed  sums  of 
to  the  extent  in  the  third  column  of  that  schedule  mentioned.  money. 

Provided  that—  A^tefn*"' 

(1.)  Where  an  enactment  extends  beyond  England  that  enactment  schedule. 

shall  be  repealed  only  as  regards  England  ;  and 
(2.)  The  expression  in  the  said  schedule  "  conviction  or  order  of  a  court 
of  sunamary  jurisdiction"  shall  mean  a  conviction  or  order  made 
in  pursuance  of  the  Summary  Jurisdiction  Acts ; "  and 
(3.)  This  repeal  shall  not  revive  any  enactment  repealed  by  any  of  the 
repealed  Acts ;  nor  shall  it  affect — 
(a.)  Anything  duly  done  or  suffered  before  the  commencement  of 

this  Act  under  any  enactment  hereby  repealed ;  or 
(5.)  Any   legal  proceeding   or  appeal   commenoed,   or    any    writ, 
warrant,  or  instrument,  made  or  issued  before  the  commence- 
ment of  this  Act ; 
and  any  such  legal  proceeding,  appeal^  writ,  warrant,  and  instrument  may 
be  carried  on  and  executed  as  if  this  Act  has  not  passed. 

A  reference  in  any  Act  of  Parliament  or  other  document  to  any  enact- 
ment repealed  by  this  Act,  whether  incorporating  or  applying  such 
enactment  or  otherwise,  shaU  be  construed  to  refer  to  the  corresponding 
enactment  in  the  Summary  Jurisdiction  Acts,  and  so  far  as  there  is  no 
such  corresponding  enactment  shall  be  repealed. 

5.  Whereas  doubts  may  arise  as  to  whether  the  Summary  Jurisdiction  ?®°??J"^  °' 
Acts  apply,  or  vrill,  after  the  repeal  enacted  by  this  Act  takes  effect,  ^ppUcation  of 
apply  to   the  proceedings  before   justices    referr^^  to  iu  the   seciiona  Summary 
mentioned  in  the  third  column  of  the  schedule  \r^  this  Act,  and  it  is  Juriadictlon 
expedient  to  remove  such  doubts :  Be  it  theref or^    tv6^^  l\x«iV-  ^    ^         ^icTc^^^ 

The  repeal  enacted  by  this  Act  shall  not  tak©^  m  eJ^7  \\u:iai\cWon  ol  ^  ^  ^Wici. 
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47  &  48  YiCT.  any  justices  to  act  sammarily  in  any  matter  refenred  to  in  an  enactment 

0.  43.        hereby  repealed^  and  the  Summary  Jurisdiction  Acts  shall,  so  far  as  is 

e  consistent  with  the  tenor   thereof,    apply  to   every  proceeding  before 

Jwi»Su^ion  justices  as  to  which  the  procedure  is  wholly  or  partly  repealed  by  this  Act 

Actf  1884.    in  substitution  for  the  procedure  so  repealed. 

And  for  the  further  removal  of  doubts  it  is  hereby  declared  that  where 
by  virtue  of  the  repeal  enacted  by  this  Act  or  otherwise  any  statute 
authorising  the  infliction  by  any  justice  or  justices  of  a  penalty  or  fine, 
either  as  a  sole  punishment  or  as  an  alternative  punishment  for  imprison- 
ment, provides  no  method  for  the  recovery  of  such  penalty  or  fine, 
sections  nineteen  and  twenty-one  of  the  Summary  Jurisdiction  Act,  1848, 
as  amended  by  section  twenty-one  of  the  Summary  Jurisdiction  Act,  1879^ 
shall  apply  to  the  recovery  of  such  penalty  or  fine. 
Application  6.  Where  a  person  is  authorised  by  any  Act  passed  before  the  commence- 

*^ffr&4r*  ^®"^  °^  *^®  Summary  Jurisdiction  Act,  1879,  to  appeal  from  the 
Vict  c.  49  conviction  or  order  of  a  court  of  summary  jurisdiction  made  in  pursuance 
roBpecting  of  the  Summary  Jurisdiction  Acts,  or  from  the  refusal  to  make  any 
appeals  to  conviction  or  order  in  pursuance  of  those  Acts,  to  a  court  of  general  or 
appeals  ander  quarter  sessions,  he  shall  after  the  passing  of  this  Act  appeal  to  such 
pnor  ctB.  (5QT2rt  subject  to  the  conditions  and  regulations  contained  in  the  Summary 
Jurisdiction  Act,  1879,  with  respect  to  an  appeal  to  a  court  of  general  or 
quarter  sessions. 
Removal  of  7.  Whereas  by  section  fifty  of  the  Summary  Jmisdiction  Act,  1879,  it  is 

donbt  as  to      enacted  that  the  expression  "  court  of  summary  jurisdiction  "  shall  in  that 
4Q     Ko       Act  and  any  future  Act  mean  "any  justice  or  justices  of  the  peace  or 
^*     '  "*     '      other  magistrate  by  whatever  name  called  to  whom  jurisdiction  is  given 
by  or  who  is  or  are  authorised  to  act  under  the  Summary  Jurisdiction 
Acts  or  any  of  such  Acts." 

And  whereas  doubts  have  arisen  as  to  whether  the  said  section  extends 
to  such  justice,  justices,  or  magistrate  when  acting  under  some  Act  other 
than  the  Summary  Jurisdiction  Acts,  and  it  is  expedient  to  remove  such 
doubts  :  Be  it  therefore  enacted  as  follows  : 

It  is  hereby  declared  that  the  above  recited  definition  of  court  of 

summary  jurisdiction  in  section  fifty  of  the  Summary  Jurisdiction  Act, 

1879,  includes  such  justice,  justices,  oc  magistrate  as  therein  mentioned, 

whether  acting  under  the  Summary  Jurisdiction  Act,  or  any  of  them,  or 

under  any  other  Act,  or  by  virtue  of  his  or  their  commission  or  by  the 

common  law. 

Extension  of        8.  Whereas  doubts  have  arisen  whether  under  the  thirtieth  section  of  the 

42  &  43  Vict  Summary  Jurisdiction  Acts,  1879,  the  justices  or  council  therein  men- 

0.  49,  s.  30.      tioned  have  power  to  provide  more  than  one  petty  sessional  court-house, 

and  it  is  expedient  that  such  doubts  should  be  removed :  Be  it  therefore 

enacted  as  follows : 

It  is  hereby  declared  that  the  power  of  the  thirtieth  section  of  the 
Summary  Jurisdiction  Act,  1879,  given  to  the  justices  or  council  therein 
mentioned  to  provide  a  petty  sessional  court-house  shall  be  deemed  to 
extend  to  providing  more  than  one  such  petty  sessional  court-house  if  the 
justices  or  council  shall  think  it  necessary  or  expedient  so  to  do. 

And  for  the  further  removal  of  doubts  it  is  hereby  declared  that  a 
petty  sessional  court-house  or  occasional  court-house  for  the  use  of  the 
justices  of  any  county  may  be  outside  the  limits  of  the  petty  sessional 
division  for  which  such  oourt-house  is  provided  or  appointed,  and  may  be 
either  in  the  said  county,  or  in  any  adjoining  county  or  borough,  and  for 
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the  purpose  of  the  juriBdiction  of  any  jastices  acting  in  such  court-house  47  &  48  Vior 
the  same  shall  be  deemed  to  be  within  the  county  and  the  petty  sessional        ^'  ^^* 
division  for  which  such  justices  act.  Summaru 

9.  Nothing  in  section  two  hundred  and  twenty-seven  of  the  Municipal     jurisfKctwn 
Corporations  Act  1882  shall  be  taken  to  have  repealed  section  thirty-eight     Act,  1884. 
of  the  Summary  Jurisdiction  Act,  1879.  — J" 

12.  Whereas  by  section  twenty-nine  of  the  Summary  Jurisdiction  Act,  ^^JhtJaB  to 
1879,  the'  Lord  Chancellor  is  authorised  from  time  to  time  to  make  rules  effect  of 
in  relation  to  the  forms  to  be  used  under  the  Summary  Jurisdiction  Acts  45  &  46  Vict 
or  any  of  them,  and  to  annul  and  to  add  to  forms  in  relation  to  summary  o»  S0»  *•  227, 
proceedings  contained  in  other  Acts,  and  doubts  have  arisen  with  respect  yJc t  jf 49 
to  the  effect  of  the  forms  altered  by  such  rules,  and  it  is  expedient  to  g.  33,       ' 
remove  such  doubts  :  Be  it  therefore  enacted  that —  EflFect  of 

A  form  authorised  by  any  rules  for  the  time  being  in  force  in  pursuance  forms— 11  & 
of  the  said  section  shall  be  of  the  same  effect  as  if  it  were  contained  in  ^2  Vict.  c.  43. 
the  Summary  Jurisdiction  Act^  1848,  or  in  any  other  Act  to  which  the 
form  is  made  applicable. 


SCHEDULE. 

ElTAOIMEZITS  BbPEALRD. 

This  schedule  down  to  tbe  year  1868  refers  to  the  Statutos,  Revised  Edition, 
published  by  authority  under  the  direction  of  the  Statute  Law  Committee. 

A  description  or  citation  of  a  portion  of  an  Act  in  this  schedule  is  inclusive  of  the 
word,  section,  or  other  part  first  and  last  mentioned  or  otherwise  referred  to  as 
forming  the  beginning  or  as  forming  the  end  of  the  portion  described  in  the  descrip* 
tion  or  citation, 

8  Will.  &  Mar. 

c.  11.  Section  nine  from  "  to  be  levied"  to  end  of  section. 
7&8WiU.8. 

0.  6.  Section  two  from  '<  and  also  "  to  end  of  section.  Section  three.  Section 
four.  Section  seven  from  "  to  be  held  "  to  ^  just  and  reasonable.**  Sec- 
tion nine.    Section  ten,  and  section  twelve. 

I  Anne,  Stat.  2. 

0.  22.  In  section  one  the  words  '*  publicly  whipped  and,**  and  section  four  from 
*^  which  shall  be  held  "  to  end  of  section. 

9  Geo.  1. 

c.  27.  Section  one  from  ^  and  upon  the  neglecting  '*  to  <*  ofifenoe  shall  be  com- 
mitted," and  from  "  nor  less  than  fourteen  days  "  to  end  of  section.  Sec- 
tion two  from  **  or  else  be  subject "  to  end  of  section,  and  section  five  from 
**  to  be  holden  **  to  appeal 
12  Geo.  1. 
c.  84.  Section  two  from  "by  warrant"  to  "Tospective  jurisdictions,"  and  from 
"lor  any  time"  to  end  of  section.  Section  three  from  "  and  for  want  of 
sufficient "  to  end  of  section,  and  section  five  from  **  to  be  holden  "  to  end 
of  section. 

II  Geo.  2. 

c.  19.  Section  four  from  "  without  bail"  to  end  of  section,  and  seotion  five  from 
"  to  be  held  "  to  end  of  section. 
12  Geo.  2. 
c.  28.  Section  five  from  **  for  the  said  county  "  to  end  of  seotion.    Section  six 
from  "  be  set  aside"  to  "  conviction  or  judgment,"  and  section  eight. 
18  Geo.  2. 
0.    8.  In  seotion  one,  the  words  **  whipped  and,"  and  from  "  for  any  time  not 
exceeding  three  months  "  to  end  of  section.    Section  four  from  "  and  shall 
be  there  Ukewise"  to  "  order  and  direct,"  and  from  **  for  any  time  not  exceed- 
ing three  months  "  to  end  of  section,  and  section  nine  from  "  to  be  held  "  to 
end  of  section. 
15  Geo.  2. 
0.  27.  Section  one  from  **and  in  default  of  paymeix^i>  ^  (^t\ie7  pay  the  same," 
and  section  two  from  "  which  shall  happen  *»  4.^    ^a  ol  se^iVion. 

C  2  ^®^ 
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47  &  48  Vior.      1©  Geo.  2. 

0.  48.  0.  21.  Section  two.    Section  five.    Section  six.    Section  seYen,  the  words  **  for 

^..^  the  spftce  of  one  month.**    Section  eight  from  *^  in  the  words  and  form  *' 

Summary  down  to  **  day  and  year  aforesaid,"  and  the  words  **  said  form  and  "  and 

JurUdiclion  txam  ^*  and  the  said  justice "  to  the  end  of  the  section.     Section  ten  from 

Act^  1884.  *'  <uid  that  all  charges  "  to  end  of  section,  and  section  fourteen. 

'  22  Geo.  2. 

c  27.  Section  one  from  "  there  to  be  kept  to  hard  labour  for  the  space  "  to  end 
of  section.    Section  two  from  **  and  in  case  the  said  forfeiture  "  to  end  of 
section.    Section  six  from  "  notice  in  writing "  to  end  of  section.    Sec* 
tion  eight,  and  so  much  of  section  twelve  as  applies  to  any  enactment  re- 
pealed by  this  Act. 
27  Geo.  2. 
c.    7.  Section  one  from  "unless  such  forfeiture**  to  the  first  " respectiyely 
committed/*  and  from  "  for  any  time  not  exceeding  three  months  "  to  end 
of  section.    Section  two  from  the  first  *^  unless  the  said  forfeiture  **  to  the 
first  ** appear  reasonable,'*  and  from  "for  any  time  not  exceeding  three 
months'*  to  ** appear  reasonable.**     Section  three  from  "the  person  so 
convicted  **  to  end   of  section.    Section   four   from   "  in  the  form    and 
words  **  down  to  "  day  and  year  aforesaid,**  the  words  "  sud  form  and  " 
and  from  ^  and  the  said  justice  **  to  the  end  of  section  and  section  five. 
5  Geo.  8. 

c.  51.  In  section  eleven  the  words  "nor  less  than  forty  shillings.**  In  section 
twenty-four  the  words  "  for  any  time  not  exceeding  three  months,**  and 
section  twenty-five  from  "  to  be  held  **  to  end  of  section. 

14  Geo.  8. 

c.  25.  Section  seven  from  ''  to  be  held  **  to  end  of  section.  Section  eight  and 
section  nine. 

0.  44.  Section  two,  the  words  **  nor  less  than  five  shillings.**  Section  three. 
Section  four,  and  in  section  five,  the  words  "  at  the  time  of  such  convic- 
tion,** and  from  **  abide  the  order  of  '*  down  to  '*  adjudged  by  the  jnstioeB 
of  such  sessions,**  and  from  "and  may  afiSnn'*  to  "all  intents  and 
purposes.** 

15  Geo.  8. 

c.  14.  The  whole  Act. 
17  Geo.  8. 

c.  11.  So  much  of  section  twelve  as  applies  to  any  enactment  repealed  by  this  Act. 
Section  twenty.  Section  twen^-one  from  "  to  be  held  for  the  county  **  to 
the  end  of  the  section.  Section  twenty- twoj  down  to  "judgment  be 
affirmed  and,'*  and  section  twenty-three. 

c.  29.  Section  one  from  "  there  to  remain  '*  to  end  of  seotion.  Section  two 
from  "  there  to  remain  **  to  end  of  section.  Section  three  from  "  there  to 
remain  **  to  end  of  section.  Section  eight,  and  seotion  nine,  from  "  shall  bo 
certified  by  **  down  to  "  which  said  conviction.** 

0.  55.  Section  three,  and  section  eight  from  *'  to  beheld  "  to  end  of  section. 

c.  56.  Section  three  from  **  for  any  time  '*  to  end  of  section.  Section  four  from 
**  for  any  time  '*  to  end  of  section.  Section  fourteen  from  "  all  whioh  said 
respective  forfeitures'*  to  "adjudged  guilty,**  and  from  **and  if  no 
sufficient  distress  **  to  end  of  section.  Section  seventeen  from  <*  to  remain 
for  any  time  **  to  end  of  section.  Section  twenty  from  "  to  be  holden  ** 
to  end  of  section.  Section  twenty-one,  and  sectien  twenty-two  from  "and 
the  justices  before  whom  *'  to  the  end  of  the  section. 

24  Geo.  8. 

sesB.  2,  c.  8.  Section  twenty-two.  Section  twenty-three  from  "  to  be  held  *'  to  end  of 
seotion.  Section  twenty-four,  down  to  <^  judgment  be  affirmed  and," 
and  section  twenty-five. 

25  Geo.  8. 

c.  40.  Section  thirty.  Section  thirty-one  from  "  to  be  held  **  to  end  of  section. 
Section  thirty- two  down  to  "judgment  be  affirmed  and,"  and  section 
thirty-three. 

26  Geo.  8. 

c.  71.  Seotion  five  from  "  to  be  raised  by  distress  **  to  end  of  section.  Section 
ten  the  words  "  nor  less  than  ten  pounds,**  and  from  "  for  any  time  **  to 
end  of  section.  Section  eleven.  Section  thirteen,  the  words  **nor  lesa 
than  ten  pounds,  and  from  "  there  to  remain  *'  to  end  of  section.  Section 
fifteen,  the  words  "  nor  less  than  ten  pounds,"  and  section  sixteen. 


•  • 
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81  Geo.  3.  47  &  48  Vict. 
0.  56.  Section  twenty-six  from  "  for  any  term  **  to  end  of  section.     Section         o.  43. 

twenty-seven.    Section  twenty-eight  from  *'  to  be  held  "  to  "  judgment  be  ' 

affirmed,*'  and  section  twenty-nine.  Summary 

82  Geo.  3.                                                                                                 ,              .  ,  Jurisdiction 
c.  66.  Section  six,  the  words  *<  the  sum  of  ten  shillings  for  *'  and  from  *<  without  j^^t  1884. 

bail  **  to  end  of  section.    Section  nine,  and  section  ten  from  *'  to  be  held  ** 

to  **  all  intents  and  purposes." 

c.  57.  Section  eleven,  section  twelve,  and  section  thirteen.' 

38  Geo.  3. 

c.  55.  Section  one  from  **  and  by  warrant "  to  ^'ofiFender  or  offenders,*'  and  from 
<(  to  be  held  **  to  end  of  section,  and  section  two. 
36  Geo.  8. 

c.  60.  Section  eight  from  "  and  to  award  *'  to  end  of  section.  Section  nine  from 
**  upon  giving "  to  "  affirmed,"  and  from  **  for  the  county  "  to  end  of 
section.  Section  ton  from  "Provided  that  such  penalties."  Section 
eleven,  section  twelve,  and  section  thirteen. 

c.  85.  Section  eight  from  '*  and  in  case  "  to  **  paid  and  satisfied,"  and  from  **  upon 
giving  security "  to  **  judgment  shall  be  affirmed,"  and  from  "  for  the 
county  "  to  "  themselves  shall  seem  meet,"  and  section  ten. 

c.  88.  Section  twenty-two  from  **  without  bail "  to  end  of  section.  Section 
twenty-six  from  "  to  summon  the  person  "  down  to  "  auUiorised  and 
required,"  and  from  **to  be  ascertainod"  to  end  of  section.  Section 
twenty-eight,  to  '*  persons  shall  reside,"  an^  from  ^  and  if  it  shall*'  to  end 
of  section,  and  section  twenty-nine  from  **  of  the  county  "  to  "  such  appeal 
with  effect." 
89  Geo.  8. 

c.  79.  Section  eight  from  "  and  in  case  such  sum  "  to  **  thrto  calendar  months." 
Section  nine  from  "  so  as  such  punishment  **  to  end  of  section.  Section 
thirty-five  from  *'and  in  case  such  last-mentioned  penalty"  to  end  of 
section.  In  section  thirty-eight,  the  words  **  convictions  by  any  justice  or 
justices  of  the  peace  for  offences  against  this  Act,  and,"  and  form  of  con- 
viction in  schedule. 

39  &  40  Geo.  8. 

c.  77.  Section  eight,  and  section  ten  from  *'  to  be  held  in  and  for  "  to  "  as  they 
shall  judge  reasonable." 

41  Geo.  8. 

c  109,  U.K.  Section  thirty-nine  from  ^  for  which  purpose  **  to  *'  reasonable 
costs." 

42  Geo.  8. 

c  46.  Section  two  from  "  to  be  recovered  "  to  **  selling  such  distress,*'  and  from 
*'  and  in  case  sufficient  distress  **  to  end  of  section.  Section  four,  and 
section  seven,  the  word  *'  first,**  and  from  "  to  be  holden  "  to  end  of  section* 

c.  56.  Section  twenty-five  from  *^  at  any  time "  to  **  paid  and  satisfied,"  from 
*«  upon  giving  '*  to  the  first  "  affirmed,"  and  from  "  for  the  county  "  to  end 
of  section.    Section  twenty-six ;  and  section  twenty-seven. 

e.  119.  Section  six  from  **  for  any  space  of  time  '*  to  end  of  section. 
44  Geo.  3. 

c.  54.  Section  forty-five  from  "  and  if  such  offender "  to  end  of  section^  and 
section  fifty-two  from  **  to  be  levied  "  to  **  two  months." 
48  Geo.  3. 

c.  75.  Section  eight  from  "  if  not  paid  on  conviction,'*  to  the  first  *'  such  penalties 
and  forfeitures,"  and  from  "and  in  case  sufficient  distress"  to  end  of 
section.    Section  nine.    Section  ten,  the  word  **  first,**  and  from  "  to  be 
holden  "  to  "  judge  proper."    Section  eleven. 
52  Geo.  8. 

c.  155.  Section  fifteen  from  "  and  in  case  "  to  end  of  section,  and  section  sixteen 
from  holden  next  **  to  "prefer  such  appeal.** 

54  Geo.  8. 

c.  159.  Section  twenty-one  from  "'  there  to  remain  **  to  end  of  section.  Section 
twenty-three  from  "  according  to  the  following  form  "  down  to  **  division 
or  place."  Section  twenty-four,  and  section  twenty-B^^  ^^™  ** holden**  to 
end  of  section. 

55  Geo.  8. 

c.  187.  Section  eight  from  "  in  the  following  form  "  do'^w  yn  *^  to^  »^^^  ^iVUftH 
and  section  nine  from  **  to  be  held  "  to  end  of  ^    .^q. 
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47  &  48  Vict.     ^^  ^^'  3. 
'  c,  43.  c.  189.  Section  fonrteen.    Section  fifteen.    Section  sixteen,  and  eection  seTen- 

'  teen  from  **  to  be  holden  "  to  *<  shall  think  fit,"  so  far  as  relates  to  an 

Summaru  appeal  against  a  conyiction  or  order  of  a  court  of  summary  jmiadiction. 

Jurisdiction        ^7  Goo.  3. 

Act  1884.  ^'  ^^'  Section  thirty  [from '< and  in  case  snch  last-mentioned  penalty"  to  the 

'  first  *'  three  calendar  months."    Section  thirty-four  from  "  conYictions  *'  to 

*<  against  this  Act,  and,"  and  Forms  I.  and  III.  in  Schedule, 
c.  93.  Section  two  from  *'  and  in  case  of  non-payment*'  to  end  of  section.    Section 
three.    Section  four  to  *^  original  complaint."    Section  five,  and  the  forms 
of  order  in  schedule. 
69  Geo.  3. 
c.  7.  Section  eight  from  '*  and  all  such  justices  "  to  end  of  section.     Section  nine 
&om  **  upon  giving  "  to  **  affirmed,"  and  from  *'  for  the  county  "  to  end  of 
section.    Section  ten  from  ''provided  that"  to  end  of  section.    Section 
elcTen.    Section  twelve.    Section  thirteen,  and  section  fifteen. 

8  Geo.  4. 

c.  126.  Section  one  hundred  and  thirty-eight.  Section  one  hundred  and  forty-one 
from  beginning  of  section  to  *' sooner  paid  and  satisfied."  Section  one 
hundred  and  forty-four  so  far  as  relates  to  a  proceeding  before  a  court  of 
summary  jurisdiction,  and  the  forms  numbered  17,  18, 19,  20, 21, 22  in  the 
schedule. 

4  Geo.  4. 

a  60.  Section  thirty-eight,  and  section  sixty-seven,  the  words  '*  nor  less  than  one 
calendar  month,"  and  from  **  and  any  such  adjudication  "  to  ^  et  cetera.*' 

c.  80.  Section  twenty-nine  and  section  thirty. 

c.  95.  Section  eighty- three,  and  section  eighty-seven  from  "  to  be  held "  to 
**  intents  and  purposes,"  and  from  **  Provided  always,  that  in  case"  to 
«  determined,"  so  far  as  relates  to  an  appeal  against  a  conviction  or  order 
of  a  court  of  summary  jurisdiction, 

5  Geo.  4. 

c.  88.  Section  seven.  Section  eleven  from  "  and  in  case  such  offender  "  to  end  of 
section.  Section  fourteen  from  '^  for  the  county  "  to  end  of  section,  and 
section  seventeen. 

6  Geo.  4. 

0.  60.  Section  fifty-six,  and  section  fifty-seven  from  *<  and  that  where  any  distress  " 
to  the  end  of  the  section. 

9  Geo.  4. 

c  69.  Section  three.  Section  four  so  far  as  relates  to  an  offence  punishable  npon 
summary  conviction.  Section  five.  Section  six  from  "which  shall  be 
holden "  to  end  of  section,  and  section  seven  from  **  and  no  warrant "  to 
end  of  section. 

1  &  2  Will.  4, 

c.  22.  Section  twenty-seven  from  "  there  to  remain  "  to  end  of  section.  Section 
fifty-six  the  words  *' for  any  time  not  exceeding  two  calendar  months." 
Section  sixty-five  and  Schedule  D.  Section  sixty-nine,  and  section  seventy 
from  "  provided  that "  to  end  of  section. 

c.  82.  Section  thirty -eight  from  **  and  for  any  term  "  to  end  of  section.  Section 
thirty-nine.  Section  forty.  Section  forty-one  from  ^'  and  that  where  ** 
to  end  of  section.  Section  forty-three.  Section  forty-four  from  "to 
be  holden "  to  end  of  section,  and  section  forty-five  from  "  and  that  no 
warrant "  to  end  of  section. 

c.  87.  In  section  nine  the  words  *'nor  less  than  five  pounds."  Section  ten  from 
"  and  in  case  of  a  second  offence  **  to  **  court  and  jury."  Section  eleven. 
Section  twelve.  Section  fifteen.  Section  sixteen.  Section  seventeen 
from  "  and  no  warrant  of  distress  "  to  end  of  section,  and  schedule. 

c.  41.  Section  sixteen  to  "  snch  distress,  and  "  section  seventeen,  and  section 
eighteen  from  "  and  that  no  warrant "  to  end  of  section. 

2  &  3  Will.  4. 

0.  120.  Section  one  hundred  and  three  from  "  and  it  shall  be  lawful "  to  "  paid 
and  satisfied,"  and  from  "for  the  county  "  to  "  affirmed  on  the  hearing  of 
such  appeal."  Section  one  hundred  and  five  from  '*  provided  that "  to  end  of 
section.  Section  one  hnndred  and  eight.  Section  one  hundred  and  ten.  Section 
one  hundred  and  eleven.  Section  one  hundred  and  thirteen,  and  Schedule  B. 
3  &  4  Will.  4. 

c.  90.  Section  sixty-two,  and  section  sixty-three  from  "  who  are  hereby "  to 
"  seized  and  distrained,"  from  "  it  shall  be  lawful "  to  '*  otherwise,  but," 
and  from  "  without  bail'*  to  end  of  section. 
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4  &  6  WiU.  4.  47  &  48  Vict. 

c.  76.  Section  ninety-two  from  "  or  honse  of  correction  ^  to  end  of  section.         o.  4S. 
Section  ninety-three  from  "or  honse  of  correction"  to  ** unless  snch  ■ 

penalty  shall  be  sooner  paid."    Section  one  hundred  and  two,  and  section       Summaru 
one  hundred  and  three  from  **  either  of  which  court  of  sessions  "  to  end  of     Jurisdictwn 
section.  AcL  1884. 

.  5  &  6  Will.  4. 

c.  50.  Section  seventy-five  from  **  for  any  time  "  to  end  of  section.  Section 
ninety-seven.  Section  one  hundred  and  one.  Section  one  hundred  and 
two.  Section  one  hundred  and  three  from  "  by  warrant  under  "  to  "  nuUa 
bona  returned  thereon,"  and  from  **  for  any  term  "  to  **  paid  and  satisfied." 
Section  one  hundred  and  four.  Section  one  hundred  and  five  from  **  to  bo 
held  "  to  end  of  section  so  far  as  regards  an  appeal  from  a  conviction  or 
order  of  a  court  of  summary  jurisdiction,  and  tiie  forms  numbered  20,  21, 
22,  23,  24,  25  in  the  schedule. 
6  &7  Will  4. 

c.  11.  Section  ten  from  "prosecuted  within  six"  to  *'  o£fences  shall  be."  and 
from  "  for  any  time  "  to  *<  twenty  pounds." 

c.  87.  In  section  eight,  the  words  "nor  less  than  five  pounds "  and  *^for  any  time 
not  exceeding  six  calendar  months."  In  section  nine  from  "  nor  less  than 
five  pounds  "  to  end  of  section.  Section  twelve,  the  words  **  nor  less  than 
forty  shillings,"  and  *'  for  any  time  not  exceeding  six  calendar  months." 
Section  thirteen  from  "nor  less  than  ten  days'*  to  end  of  section. 
Section  seventeen  from  "  which  warrant  such  magistrate  "  to  "  recognizance 
or  otherwise,"  and  from  "  and  the  other  moiety  "  to  end  of  section.  , 
Section  eighteen.  Section  nineteen.  Section  twenty.  Section  twenty-one. 
Section  twenty-two.  Section  twenty-three.  Section  twenty-four  from 
"  and  where  any  distress  "  to  end  of  section,  and  section  twenty-five  from 
"  the  person  or  persons  so  convicted  "  to  end  of  section,  and  section  twenty- 
six. 

c.  86.  Section  forty-six  from  "  which  shall  be  holden  "  to  end  of  section,  and 
section  forty-seven  from  "  and  no  warrant "  to  end  of  section. 
7  WiU.  4  &  1  Vict. 

c.  86.  Section  eleven.  Section  thirteen  from  "  and  any  such  justice  "  to  "  sooner 
paid,"  and  from  "  for  the  county  "  to  "  afiSrmed  on  the  hearing  of  such 
appeal."  Section  fourteen  from  "  provided  that "  to  end  of  section.  Section 
seventeen.  Section  nineteen.  Section  twenty.  Section  twenty-one. 
Section  twenty-two,  and  section  forty-five  and  schedule. 
2  &  S  Vict. 

c.  71.  Section  forty-four.    Section  forty-five.    Section  forty-eight.    Section  fifty 
from  "  to  be  holden  "  down  to  "  by  the  last-mentioned  justices  awarded." 
Section  fifty-one,  so  far  as  relates  to  a  conviction  or  order, 
d  &  4  Vict. 

c.  50.  Section  fifteen  from  "  for  a  term  "  to  "  recovery  thereof."  Section  sixteen. 
Section  seventeen  from  "  and  that  no  warrant  **  to  end  of  section,  and 
section  nineteen  from  "  to  be  holden  "  to  "  by  the  last-mentioned  justices 
awarded." 

c.  84.  Section  eight  from  "  and  when  the  information  "  to  end  of  section,  and 
schedule. 

c.  85.  Section  ten.  Section  eleven  from  "  which  shall  be  holden  "  to  "  process  for 
enforcing  such  judgment,"  and  section  twelve  from  *'  and  no  warrant "  to 
end  of  section. 

c.  97.  Section  thirteen  from  "for  such  period"  to  end  of  section,  and  section 
sixteen  from  "  for  any  term  "  to  end  of  section. 
4  &  6  Vict. 

c  30.  Section  eight  from  "  and  not  less  than  "  to  end  of  section.    Section  eleven 
from  "  and  not  less  than  "  to  end  of  section,  and  section  thirteen  from  "  to 
them  for  that  purpose  exhibited  "  to  "  paid  or  satisfied." 
5&e  Vict, 
c.  100.  Section  eight  from  "  and  if  the  amount  of  such  penalty  "  to  the  end  of  the 

Form  of  Conviction,  and  section  thirteen, 
c.  109.  Section  twenty-four. 
6  &  7  Vict. 

c.  30.  Section  one  from  "for  any  time"  to  **  soou^w  pJ^^'"'    Section  three  and 
section  four.  *  * 

c.  40.  Section  two  from  "and  in  default"  to  "ov^v        ^j. ^won conv\<i\.^«  siid 
from  "for  any  term  '*to  end  of  section     ^  Vo  ^  <v  e\^''*^  ^^^^  *'*^^  ^^ 
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47  &  48  Vicr.    6*7  Vict.  c.  iO'-contiRued, 

Q^  43,  default "  to  "  over  to  the  person  convicted,**  and  from  "  for  any  term  **  to 

J .'  end  of  section.     Section  twenty  from  "  for  any  term  '*  to  end  of  section. 

Summaru  Section  twenty-two.   Section  twenty-three.  Section  twenty- four  from  **  and 

Jurisdiction  *^**  **  *o  ®^d  of  section.    Section  twenty-seven  from  "  for  any  term  not 

Act  1884.  exceeding  two**  to  end  of  section.    Section  twenty-eight.    Section  twenty- 

nine  from  *'  which  shall  he  held  "  to  end  of  section,  and  section  thirty  from 
"  and  that  no  warrant "  to  end  of  section. 
0.  G8.  Section  nineteen  from  **  by  the  oath  or  oaths  **  to  end  of  section. 

7  &  8  Vict. 

c.  101.  Section  four  from  *Mf  withm  twenty-four  hours"  down  to  "some  one 
justice  of  the  peace,"  and  from  "  to  be  holden  after  "  to  the  end  of  the 
section. 

c.  87.  Section  seven  from  "  or  prison  "  to  end  of  section,  and  section  nine  from 
**  to  be  holden  "  to  **  by  the  last-mentioned  justices  awarded." 

8  &  9  Vict 

c.  10.  Section  three. 

c.  16.  Section  one  hundred  and  forty-seven  from  "  and  on  complaint "  to  end  of 
section.  Section  one  hundred  and  forty-eight.  Section  one  hundred 
and  forty-nine.  Section  one  hundred  and  fifty-three.  Section  one 
hundred  and  fifty-five,  so  far  as  relates  to  any  matter  to  which  the 
Summary  Jurisdiction  Acts  apply.  Section  one  hundred  and  fifty-seven. 
Section  one  hundred  and  fifty- nine,  from  "  for  the  county  **  to  the  end  of 
section  and  Schedule  (G.) 

c.  18.  Section  one  hundred  and  thirty-six  from  "  and  on  complaint  **  to  end  of 
•  section.     Section  one  hundred  and  thirty-seven.    Section  one  hundred  and 

forty-two.  Section  one  hundred  and  forty-three,  so  far  as  relates  to  any 
matter  to  which  the  Summary  Jurisdiction  Acts  apply.  Section  one 
hundred  and  forty-four.  Section  one  hundred  and  forty-six  from  '*  for  the 
county  "  to  end  of  section,  and  Schedule  (C.) 

c.  20,  Section  one  hundred  and  forty-five  from  "  and  on  complaint "  to  end  of 
section.  Section  one  hundred  and  forty-six.  Section  one  hundred  and 
forty-seven.  Section  one  hundred  and  fifty- one.  Section  one  hundred 
and  fifty-three  so  far  as  relates  to  any  matter  to  which  the  Summary 
Jurisdiction  Acts  apply.  Section  one  hundred  and  fifty-five.  Section  one 
hundred  and  fifty-seven  from  "  for  the  county "  to  end  of  section,  and 
schedule. 

c.  77.  Section  five.  Section  six.  Section  seven  to  *'  over  to  the  person  con- 
victed,'* and  section  eight  from  "  and  that  when  any  distress  **  to  the  end  of 
the  section. 

c  100.  Section  one  hundred  and  two  from  **  and  shall  and  may  issue  "  to  **  sooner 
paid,'*  and  from  "  and  the  overplus  **  to  the  end  of  the  section.  Section  one 
hundred  and  three,  and  section  one  hundred  and  four  from  **  the  person 
appealing**  to  end  of  section. 
c.  109.  Section  e&ven  from** and  on  nonpayment**  to  ** convicting  justices," and 
section  twenty  from  **to  be  holden"  to  **by  the  last-mentioned  court 
awarded." 

9  &  10  Vict. 

c  95.  Section  one  hundred  aud  thirty-one.  Section  one  hundred  and  thirty-two. 
Section  one  hundred  and  thirty-four.  Section  one  hundred  and  thirty-five, 
and  section  one  hundred  and  thirty-six,  so  far  as  it  relates  to  any  order, 
judgment,  or  proceeding  before  a  court  of  summary  jurisdiction. 

10  &  11  Vict. 

c.  16.  Section  seventy-one  from  "and  if  he  fail  **  to  end  of  section. 
c.  38.  Section  sixteen  and  section  seventeen. 

c.  62.  Section  thirteen  from  **  for  any  term  "  to  **  costs.'*  Section  fourteen,  except 
so  far  as  it  applies  to  a  proceeding  under  section  nine ;  and  section  fifteen. 

11  &  12  Vict. 

c.  43.  Section  nine  from  **  provided  always  that  in  all  cases  '*  to  the  end  of  the 
section.  Section  twelve  from  **  and  if  there  be  "  to  '*  shall  have  arisen,"  so 
far  as  the  same  relates  to  a  case  arising  under  the  Summary  Jurisdiction 
Acts  or  any  future  Act.  Section  thirteen  from  "  and  if  such  defendant 
shall  not  afterwards  appear  "  down  to  "  evidence  of  such  non-appearance  of 
the  said  defendant."  Section  sixteen  from  *'  provided  always  that  in  all 
cases  "  to  the  end  of  the  section.  So  much  of  section  seventeen  as  specifies 
any  form  of  conviction  or  order  for  which  another  form  is  provided  by  a  rule 
under  the  Summary  Jurisdiction  Acts.    Section  nineteen  from  **  provided 
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11  &  12  Vict.  c.  43— cosa'auedL  47  &  48  Yicr. 

always  "  to  the  end  of  the  section.    Section  twenty  from  '^  provided  always         c  43. 

that  in  all  cases  **  to  the  end  of  the  section.   The  references  (S.  1.)  and  (S.  2.)  

in  section  twenty-seven  and  the  forms  (S.  1.)  and  (S.  2.)  in  the  schedolew  Summcny 

12  &  13  Vict  Jurisdiction 

c  14.  Section  nine.  Act,  1884. 

12  &  13  Vict. 

c  45.  Section  one  so  far  as  relates  to  any  appeal  against  an  order  of  a  conrt  of 
summary  jurisdiction. 

c.  92.  Section  fourteen  from  '*upon  the  complaint  of  any  person*'  to  end  of 
section.  Section  fifteen.  Section  sixteen.  Section  seventeen.  Section 
twenty-three.  Section  twenty-fonr.  Section  twenty-five  from  "which 
shall  be  holden  **  to  end  of  section,  and  section  twenty-six  from  **  and  no 
warrant "  to  end  of  section. 

15  &  16  Vict. 

c.  81.  Section  forty-six. 

16  &  17  Vict 

c.  33.  In  section  three  the  words  '<for  any  time  not  exceeding  one  month."  In 
section  seventeen  the  words  **  for  any  time  not  exceeding  one  calendar 
month,"  and  in  section  nineteen  from  "  for  any  time  **  to  end  of  section. 

c.  73.  In  section  twenty-three  the  words  "  for  any  time  not  exceeding  six 
months.*' 

c.  97.  In  section  one  hundred  and  twenty-eight  the  words  *'  within  four  calendar 
months  after  such  order  or  determination  made  or  given,"  and  from  the 
*'  person  appealing  "  to  "  thereupon,"  from  *'  upon  proof  "  to  *'  quarter 
sessions,  and,"  and  from  "  and  may  order  "  to  end  of  section, 
c.  119.  So  much  of  sections  three  and  four  as  prescribes  the  term  of  imprisonment 
for  nonpayment  of  penalty  and  costs.  Section  tliirteen  from  **  to  be 
holden  "  to  *<  by  the  last-mentioned  court  awarded."  Section  fourteen  down 
to  '*  merits  of  the  case,  and,"  and  section  fifteen, 
c  128.  Section  one,  the  words  "nor  less  than  forty  shillings."  Section  two,  the 
words  "  nor  less  tlian  forty  shiUings." 

17  &  18  Vict. 

c.  88.  So  mnch  of  sections  one,  three,  and  four  as  prescribes  the  term  of 
imprisonment  for  nonpayment  of  penalty  and  costs.  Section  ten  from  "  to 
be  holden"  to  **by  the  last-mentioned  court  awarded."  Section  eleven 
down  to  "  merits  of  the  case  and,"  and  section  twelve. 

0. 104.  Section  five  hundred  and  eighteen,  suh-section  (4)  from  ^*  which  is  holden" 
to  end  of  such  sub-section. 

18  &  19  Vict 

c.  119.  Section  eighty>five,  the  words  *'  according  to  the  form  in  the  Schedule 
(N.)  hereto  annexed,"  from  "  or  the  justice  before  whom  "  to  **  costs  of  the 
proceedings,"  and  from  "for  any  term  not  exceeding  three  calendar 
months  "  to  *^  satisfied."    Section  eighty-seven,  and  Schedules  (N.)  and  (0.) 

c.  120.  Section  two  hundred  and  thirty-one  from  "  but  no  such  appeal  **  to  the 
end  of  the  section,  and  section  two  hundred  and  thirty-two  from  "  or  they 
may  confirm  "  to  end  of  section. 
22  &  23  Vict 

c.  40.  In  section  twenty-four  the  words  "  for  any  time  not  exceeding  six  months." 

c.  66.  Section  twenty-two  from  "  to  be  held  "  to  "  such  city,  borough,  or  county," 
and  from  "and  may  order"  to  the  end  of  the  section,  so  far  as  relates  to 
any  order,  judgment,  or  determination  of  a  justice  of  the  peace,  mayor,  or 
chief  magistrate. 
2B  &  24  Vict. 

c.  «32.  Section  four  from  **  which  shall  be  holden  "  to  end  of  section. 
24  &  25  Vict 

c.  96.  Section  one  hundred  and  five.  Section  one  hundred  and  seven  from  ^'  for 
any  term  not  exceeding  two  months"  to  end  of  section.  Section  one 
hundred  and  ten  from  *<  which  shall  be  holden  "  to  the  first "  and  tiie  costs 
of  the  appeal;"  and  from  "and  the  court  at  such  sessions"  to  end  of 
section.  Section  one  hundred  and  eleven  from  "  &nd  no  warrant "  to  end 
of  section,  and  section  one  hundred  and  twelve. 

c.  97.  Section  sixty- two.    Section  sixty-five  fronci  "  |or  vaj  term  not  exceeding 
two  months  *'  to  end  of  section.    Section  si^tv  A\ab1>  ^'^^  *'  which  shall  l^ 
holden"  to  the  first  "and  the  costs  of  th^*^pii»"  •^^*«>»^  **  wd  the 
court  at  such  sessions  **  to  end  of  section,      c>,    uO^  t^Vj-i^inA  Itom  "  and 
no  warrant "  to  end  of  section,  and  sectioti  .^  ^^  ^ 
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47  &  48  Vicr.  24  <fc  25  Vict. 

0.  43.  c.  99.  Section  thirty- two  from  "  and  no  Warrant  '*  to  end  of  section. 

c.  110.  Section  eleyen  from  '*  which  is  holden  "  to  "  seem  meet.'* 

Summary      25  <fc  26  Vict. 
Jurisdiction  c.  61.  Section  forty-seyen  from  "  in  manner  provided  "  to  end  of  section. 

Actf  1884.  c.  1 14.  Section  five  from  ^  and  no  warrant  ^  to  end  of  section,  and  section  six  from 

"  which  shall  be  holden  "  to  end  of  section. 
26  &  27  Vict. 

c.  65.  Section  forty-eight  from  **  held  not  less  "  in  snb-section  (1)  to  "and  of  the 
appeal  "  at  end  of  sab-section  (3) ;  and  from  '*  the  court "  at  beginning  of 
sub-section  (5)   to   '*  Metropolitan   Police  District ;  '*  and  from  "  and  a 
warrant  of  commitment "  to  '*  sustain  the  same.** 
26  &  27  Vict. 

c.  108.  In  section  one  the  words  "  for  any  term  not  exceeding  three  months, 
unless  such  penalty  be  sooner  paid.**  Section  two  from  "  which  shall  bo 
holden  "  to  **  and  the  costs  of  the  appeal ;  *'  and  from  **  and  the  court  at 
such  sessions  "  to  "  evidence  of  such  conviction,**  and  section  three  from 
**  and  no  warrant  **  to  end  of  section. 
28  &  29  Vict. 

c.  121.  Section  sixty-six  from  ^*  for  the  county  **  to  end  of  section. 

31  &  32  Vict. 

c.  45.  Section  fifty-eight  from  "  in  manner  directed  **  to  **  be  made,'*  and  from 
"  for  the  county  *'  to  "  either  party.'* 

32  &  33  Vict. 

c  112.  Section  six  from  "held  not  less*'  to  *'the  said  Act,*' and  from  "and  a 
warrant  of  commitment  **  to  end  of  section. 

34  &  85  Vict. 

c.  31.  Section  twenty  from  "for  the  county  *'  to  end  of  section. 

c.  105.  Section  fifteen  from  ** the  description  of  any  ofifence  **  to  "informant  or 
proRCcutor  '*  (being  sub-sections  4  and  5),  and  from  "  moreover  "  in  sub- 
section (6),  to  "  direct "  in  sub-section  (7). 

c.  1 12.  Section  seventeen  from  "  the  description  of  any  offence  "  to  "  prosecutor 
or  complainant**  (being  sub-seotions  2  and  8). 

35  &  36  Vict. 

c.  88.  Section  eleven  from  "  the  description"  to  "  prosecutor.'* 

c.  50.  Section  six  from  "  for  the  county  "  to  end  of  section. 

c.  76.  Section  sixty-one  from  "  for  the  county  *'  to  "  party  as  the  court  thinks 

just,"  and  section  sixty-three  from  "  the  description  cl  any  offence  *'  to  *  *of 

the  informant  **  (being  sub-sections  2  and  8). 
c.  77.  Section  thirty-two  from  "  for  tiie  county  **  to  "  party  as  the  court  thinks 

just,"  and  section  thirty-four  from  "the  description  of  any  offence"  to 

"  part  of  the  informant  '*  (being  sub-sections  2  and  8). 
c.  98.  Section  fifty-two  from  "  for  the  county  **  to  end  of  section,  except  so  far  as 

relates  to  an  appeal  against  the  refusal  of  a  certificate  for  a  licence,  and 

section  fifty-four, 
c.  94.  Section  fifty-one  from  "  where  the  court "  to  *^  complainant ;  and,"  (being 

sub-sections  (2)  and  (8)  and  part  of  sub-section  (4),)  and  section  fifty-two 

from  "for  the  county*' to  end  of  section,  and  section  fifty-four  from 

"  moreover  **  to  end  of  section. 

36  &  87  Vict. 

c.  77.  Section  thirty-six  from  "the  description  of  any  offence**  to  "informant  or 
complainant*'  (being  sub-sections  1  and  2).  Sections  thirty-eight  from 
"  the  conditions "  to  "  this  Act,*'  and  from  "  for  the  county  "  to  end  of 
section,  and  section  forty  from  "  moreover  **  to  end  of  section. 

c.  86.  Section  twenty-four  from  "  the  description  of  the  offence  **  to  "  part  of  the 
informant  '*  (being  sub-sections  1  and  2). 

37  &  38  Vict. 

c.  67.  Section  six  from  "subject  to"  to  "be  made,"  and  from  "for  the  county" 
to  end  of  section. 

38  &  39  Vict. 

0.  17.  Section  ninety-three  from  "  in  manner  provided  "  to  end  of  section. 

0.  55.  Section  two  hundred  and  fifty-two,  and  section  two  hundred  and  sixty- 
nine  from  "for  the  county "  in  sub-section  one  to  "release  him  from 
custody,"  at  the  end  of  sub-section  four,  and  from  "In  the  case"  in 
sub-section  six  to  the  end  of  the  section,  so  far  as  relates  to  an  appeal 
against  an  order  or  conviction  of  a  court  of  summary  jurisdiction. 
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38  &  89  Vict. — continued,  47  ^  43  ViCT. 

c.  60.  Section  thirty-three  from  "  In  any  information  *'  to  "  nogatiTcd  "  (being         0.  43. 

Bnb-section  5),  and  from  **for  the  county"  in  Bab-section  (6)  to  end  of  

Bnch  sub-Bection.  Summary 

0.  63.  Section  twenty-three  from  **  which  shall  be  held  "  to  "  think  proper."  Jurisdiction 

c.  86.  Section  twelve  from  "  for  the  coonty  "  to  end  of  section.  Act.  1884 

80  &  40  Vict.  ' 

c.  45.  Section  nineteen  from  *<in  any  information  **  to  *' negatived,"  being  sub- 
section (5)  and  from  **  for  the  county  **  in  sub-section  (6)  to  end  of  such 
Bub-section. 

0.  77.  Section  sixteen  from  "  subject  to  the  conditions  **  to  *'  shall  be  made/*  and 
from  "  for  the  county  "  to  end  of  section. 

41  &  42  Vict. 

c.  16.  Section  ninety  from  **  having  jurisdiction  **  to  end  of  section,  and  section 
ninety-one  from  ^'  the  description  of  an  offence  "  to  '<  part  of  the  informant," 
(being  sub-sections  (2)  and  3} ;  and  from  **  a  conviction  "  at  the  beginning 
of  sub -section  (6)  '*  to  form  and." 

c.  49.  Section  fifty-seven  from  "  the  description  of  an  offence  "  to  ^*  sustain  the 
same "  (being  sub-sections  1,  2,  and  8),  and  section  sixty  from  <*  having 
jurisdiction  "  to  end  of  section. 

c.  74.  Section  sixty-four  from  **  for  the  county "  to  end  of  section,  and  section 
sixty-six  from  "  a  warrant  of  commitment "  to  *^  convicted "  (being  sub- 
section 3). 

c.  77.  Section  thirty-seven  from  "  subject  to  the  conditions  '*  to  "  shall  be  made," 
and  from  "  for  the  county  "  to  end  of  section. 

42  &  43  Vict. 

c.  49.  In  section  thirty-one,   the  words  "  by  this  Act  or  by  any  future  Act." 
Section    thirty-two    down  to  'Mn   accordance  with    the  conditions  and 
regulations  contained  in  this  Act." 
45  &  46  Vict. 

c.  50.  Sub-sectiona  five  and  six  of  section  two  hundred  and  twenty-seven. 


PE08E0UTI0N  OF  OFFENCES  ACT  1884. 

47  &  48  Vict.  cap.  58. 

An  Act  for  Amending  the  Prosecution  of  Offences  Act,  1879. — 

[I4th  Auyust,  1884.] 

Whereas  it  is  expedient  to  amend  the  Prosecution  of  OfPences  Act,  42  &  43  Viot. 
1879  (in  this  Act  referred  to  as  the  principal  Act) :  c.  22. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled^  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  '*  The  Prosecution  of  Offences  Act,  1884,"  shoj-t  title 
and  this   Act  and  the  principal  Act  may  be  together  cited  as   ''  The  of  Act. 
Prosecution  of  Offences  Acts,  1879  and  1884." 

2.  On  and  after  the  passing  of  this  Act,  all  appointments  made   in  Solicitor  of 
pursuance   of   the  principal  Act   are   revoked,    and  the  person   for  the  the  Treasury 
time  holding  the  office  of  the  Solicitor  for  the  affairs  of  Her  Majesty's  ^  p^jjjj^***' 
Treasury  shall  be  Director  of  Public  Prosecutions,  and  perform  the  duties  Prosecutions 
and  have  the  powers  of  such  Director.  —39  &  40 

Section  three  of  the  Treasury   Solicitor  Act,   1876,  shall  extend  to  Vict.  c.  18. 
authorise  any  assistant  solicitor  for  the  affairs  of  Her  Majesty's  Treasury 
to  act  on  behalf  of  the  said  solicitor  in  his  capacity  of  Director  of  Public 
Prosecutions. 

3.  The  chief  officer  of  every  police  district  in  Englai^d  shall,  from  time  to  Return  as  to 
time,   give  to  the  Director  of  Public    Pro^eoutioBS  information  ^Hh^^^j^^g^^ 

of  police. 
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47  k  48  Vict. 
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Offences  Act, 

1884. 

Definitions 
of  **  police 
district "  and 
'*  chief  officer 
of  police.*' 


Repeal  of 
part  of  prin- 
cipal Act. 


respect  to  indictable  offences  alleged  to  liaye  been  committed  within  the 
district  of  snch  chief  officer,  and  to  the  dealing  with  those  offences,  and 
the  said  information  shall  contain  such  particolars  and  be  in  such 
form  as  may  be  for  the  time  being  required  by  regulations  under  the 
principal  Act. 

4.  The  expression  "  police  district "  means — 

(1.)  The  city  of  London  and  the  liberties  thereof ;  and 

(2.)  The  metropolitan  police  district ;  and 

(3.)  Any   county  or  riding,   parts,  diyision,  or  liberty  of  a  county 

or  borough,  town,  or  place  maintaining  a  separate  police  force  : 
The  expression  ''chief  officer  of  police  '*  means — 
(1.)  In  the  city  of  London  the  commissioner  of  police  of  the  city ;  and 
(2.)  In   the  metropolitan   police    district   the   commissioner   or   any 

assistant  commissioner  of  the  police  of  the  metropolis  or  any 

district  saperintendent  of  the  metropolitan  police  force  ;  and 
(3.)  Elsewhere  the  chief  constable,  or  head  constable,  or  other  officer, 

by  whatever  name  called,  having  the  chief  command  of  the  police 

in  a  police  district  as  defined  by  this  Act. 

5.  There  shall  be  repealed  the  first  paragraph  of  section  two  of  the 
principal  Act,  beginning  with  the  words  "a  Secretary  of  State,"  and 
ending  with  the  word  "fix,"  also  sections  three  and  four  of  the  principal 
Act. 


Short  title. 


Order  for 
detention  of 
insane 
prisoner  as 
criminal 
lunatic. 


CBIMINAL  LUNATICS  ACT,   1884. 

47  &  48  Vict.  cap.  64. 

An  Act  to  consolidate  and  amend  the  Law  relating  to  Criminal  Lunatics.-^ 

\lith  August,  1884.] 

1.  This  Act  may  be  cited  as  **  The  Criminal  Lunatics  Act,  1884." 
The  Acts  mentioned  in  the  First  Schedule  to  this  Act  are  in  this  Act 

referred  to  and  may  be  cited  by  the  short  titles  mentioned  in  the  third 
column  of  the  said  schedule. 

2.  (1.)  Where  a  prisoner  is  certified,  in  manner  provided  in  this  section, 
to  be  insane,  a  Secretary  of  State  may  if  he  thinks  fit,  by  warrant  direct 
such  prisoner  to  be  removed  to  the  asylum  named  in  the  warrant,  and 
thereupon  such  prisoner  shall  be  removed  to  and  received  in  such  asylum, 
and,  subject  to  the  provisions  of  this  Act  relating  to  conditional  discharge 
and  otherwise,  shall  be  detained  therein,  or  in  any  other  asylum  to  which 
he  may  be  transferred  in  pursuance  of  this  Act,  as  a  criminal  lunatic  until 
he  ceases  to  be  a  criminal  lunatic. 

(2.)  A  person  shall  cease  to  be  a  criminal  lunatic  if  he  is  remitted  to 
prison  or  absolutely  discharged  in  manner  provided  by  this  Act,  or  if  any 
term  of  penal  servitude  or  imprisonment  to  which  he  may  be  subject 
determines. 

(3.)  Where  it  appears  to  any  two  members  of  the  visiting  committee  of 
a  prison  that  a  prisoner  in  such  prison,  not  being  under  sentence  of  death, 
is  insane,  they  shall  call  to  their  assistance  two  legally  qualified  medical 
practitioners,  and  such  members  and  practitioners  shall  examine  such 
prisoner  and  inquire  as  to  his  insanity,  and  after  such  examination  and 
inquiry  may  certify  in  writing  that  he  is  insane. 

(4.)  In  the  case  of  a  prisoner  under  sentence  of  death,  if  it  appears  to 
a  Secretary  of  State,  either  by  means  of  a  certificate  signed  by  two 
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members  of  the  visitug  committee  of  the  prison  in  whicb  suoh  prisoner  47  &  48  Yicr. 
is  confined,  or  by  any  other  means,  that  there  is  reason  to  believe  suoh        O'  ^' 
prisoner  to  be  insane,  the  Secretary  of  State  shall  appoint  two  or  more      ch^ii^cJ. 
legally  qualified  medical  practitioners,  and  the  said  medical  practitioners  lunatics  Act^ 
shall  forthwith  examine  sach  prisoner  and  inquire  as  to  his  insanity,  and        1884. 
after  such  examination  and  inquiry  such  practitioners  shall  make  a  report 
in  writing  to  the  Secretary  of  State  as  to  the  sanity  of  the  prisoner,  and 
they,  or  the  majority  of  them,  may  certify  in  writing  that  he  is  insane. 

(5.)  The  powers  and  duties  by  this  section  conferred  and  imposed  on 
any  two  members  of  the  visiting  committee  of  a  prison  shall  be  exercised 
in  the  case  of  a  prisoner  in  any  prison  within  the  jurisdiction  of  the 
Directors  of  Convict  Prisons  by  the  said  directors  or  one  of  them,  and  in 
the  case  of  a  prisoner  in  any  prison  within  the  jurisdiction  of  the  Prison 
Oonmiissioners  may  also  be  exercised  by  the  said  commissioners  or  one  of 
them,  and  in  the  case  of  a  prisoner  in  any  prison  not  within  the  jurisdic- 
tion of  such  directors  or  commissioners  shall  be  exercised  by  two  visitors 
of  the  prison,  or  by  two  justices  of  the  county  or  place  in  which  such 
prison  is  situate. 

8.  Where  it  is  certified  by  two  legally  qualified  medical  practitioners  Bemitting  of 
that  a  person  being  a  criminal  lunatic  (not  being  a  person  with  respect  to  onmip*! 
whom  a  special  verdict  has  leen  returned  that  he  was  guilty  of  the  act  -^*^° 
or  omission  charged  against  him,  but  was  insane  at  the  time  when  he 
committed  the  act  or  made  the  omission)  is  sane,  a  Secretary  of  State,  if 
satisfied  that  it  is  proper  so  to  do,  may  by  warrant  direct  such  person  to  be 
remitted  to  prison  to  be  dealt  with  according  to  law. 

4.  (1.)  The  superintendent  of  an  asylum  or  other  place  in  which  any  Periodical 
criminal  limatic  is  detained  shall  make  a  report  to  a  Secretary  of  State  at  such  report  of 
times  (not  being  less  than  once  a  year)  and  containing  such  particulars  as  ^'"^ 
the  Secretary  of  State  may  require,  of  the  condition  and  circumstances  of 

every  criminal  lunatic  in  sudi  asylum  or  place ;  and  the  Secretary  of 
State  shall,  at  least  once  in  every  three  years  during  which  a  criminal 
lunatic  is  detained  in  any  asylum  or  other  place,  take  into  consideration 
the  condition,  history,  and  circumstances  of  such  lunatic,  and  determine 
whether  he  ought  to  be  discharged  or  otherwise  dealt  with. 

(2.)  Where  a  criminal  lunatic  ia  conditionally  discharged  in  pursuance 
of  this  Act,  a  report  of  his  condition  shall  be  made  to  a  Secretary  of  State 
by  such  person  at  such  times  and  containing  such  particulars  as  may  be 
required  by  the  warrant  of  discharge. 

5.  (1.)  A  Secretary  of  State  may  from  time  to  time  by  warrant  direct  Transfer  and 
the  transfer  to  an  asylum  of  any  criminal  lunatic  detained  in  any  other  ^^J^^f^^^ 
asylum  or  in  any  other  place,  and  such  criminal  lunatic  shall  accordingly  o*ndit?onAn 
be  received  and  detained  in  the  asylum  to  which  he  is  so  transferred,         of  criminal 

(2).  A  Secretary  of  State  by  warrant  may  absolutely  discharge  any  lonatic 
criminal  lunatic,   and  may  also  discharge   any  criminal    lunatic    con- 
ditionally, that  is  to  say,  on  such  conditions  as  to  the  duration  of  such 
discharge  and  otherwise  as  the  Secretary  of  State  may  think  fit. 

(3.)  Where  in  pursuance  of  this  section  a  criminal  lunatic  has  been 
discharged  conditionally,  if  any  of  the  conditions  of  such  discharge 
appear  to  a  Secretary  of  State  to  be  broken,  or  the  conditional  discharge 
is  revoked,  the  Secretary  of  State  may  by  warrant  direct  him  to  be  taken 
into  custody,  and  to  be  conveyed  to  some  asylum  named  in  the  warrant ; 
and  he  may  thereupon  be  taken  in  like  manner  as  if  he  had  escaped  from 
such  asylum,  and  shall  be  received  and  detained  therein  as  if  he  had 
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1884. 
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47  k  48  Yior.  been  remoyed  thereto  in  pursuance  of  the  foregomg  provisions  of  this 
0. 64.       Act. 
^^TT"  .  6.  Where  a  person,  being  a  crioiinal  lunatic,  is  detained  in  any  asylum 

Lunatics  Act  ^^  place,  and  either  he  is  absolutely  discharged  or  the  term  of  penal 
servitude  or  imprisonment  to  which  he  is  subject  determines,  it  shaJl  be 
the  duty  of  the  superiutendent  of  such  asylum  or  place,  unless  satisfied 
that  the  said  person  is  sane,  to  take  all  reasonable  means  for  his  being 
placed  under  the  care  of  some  relation  or  friend,  or  in  some  asylum  or 
place  for  the  reception  of  lunatics. 

•  7.  (1.)  Where  a  person  being  a  criminal  lunatic  is  detained  in  an  asylum  or 
other  place,  or  being  a  prisoner  in  any  prison  is  certified  in  manner 
provided  by  this  Act  to  be  insane,  but  has  not  been  directed  by  the 
Secretary  of  State  to  be  removed  to  an  asylum,  and  it  is  made  to  appear 
to  any  justice  of  the  peace  having  jurisdiction  where  such  asylum  or  place 
or  prison  is  situate,  or  being  a  member  of  the  visiting  committee  of  such 
prison,  by  notice  in  writing  signed  by  the  superintendent  of  such  asylum 
or  place,  or  by  the  governor  of  such  prison,  either — 

(a)  that  such  person  is  about  to  be  absolutely  discharged,  or 

(b)  that  any  term  of  penal  servitude  or  imprisonment  to  which  such 
person  is  subject  is  about  to  determine, 

and  that  in  the  opinion  of  such  superintendent  or  governor  such  person 
is  insane  and  unfit  to  be  at  large,  the  said  justice  shall  examine  such 
person  and  make  any  inquiry  and  take  any  medical  or  other  evidence 
which  he  may  deem  necessary  respecting  him. 

(2.)  The  said  justice,  if  satisfied  on  such  examination  and  inquiry  that 
Buoh  person  is  insane  and  a  proper  person  to  be  detained  under  care  and 
treatment,  shall  make  an  order  for  his  detention  as  a  lunatic  in  the  asylum 
or  place  of  confinement  for  lunatics  named  in  the  order ;  and  if  within 
one  month  after  the  date  of  the  said  notice  such  criminal  lunatic  is 
absolutely  discharged,  or  such  term  of  penal  servitude  or  imprisonment 
determines,  the  said  order  shall  thereupon  take  effect,  and  he  shall  be 
deemed  to  be  a  pauper  lunatic. 

(d.)  An  order  under  this  section  shall  be  in  such  form  as  may  be  pre- 
scribed by  a  Secretary  of  State,  and  there  shall  be  inserted  in  every  such 
order,  wherever  it  be  possible,  the  name  and  address  of  one  or  more  of 
the  relations  of  the  lunatic. 

(4.)  At  any  time  before  a  person  for  whose  detention  an  order  is  made 
under  this  section  is  detained  in  an  asylum  or  place  of  confinement  for 
lunatics  in  pursuance  thereof,  such  order  may  be  amended  or  cancelled 
and  a  new  order  made  by  the  justice  who  made  the  original  order,  or,  if 
such  justice  is  unable  to  act,  by  any  other  justice  having  jurisdiction  in 
the  same  place. 

11.  (1.)  Sections  eleven  and  twelve  of  the  Criminal  Lunatic  Asylums 
Act,  1860,  shall  apply  to  every  asylum  or  place  in  which  criminal  lunatics 
are  confined  so  far  as  regards  those  lunatics,  and  to  the  criminal  lunatics 
in  such  asylum  or  place,  in  all  respects  as  if  such  asylum  or  place  were  an 
asylum  for  criminal  lunatics  appointed  by  Her  Majesty  in  pursuance  of 
that  Act,  and  any  officer,  servant,  or  other  person  committing  any  such 
offence  as  is  mentioned  in  the  said  section  twelve  shall  be  liable  to  be 
convicted  and  punished  accordingly. 

(2.)  If  a  person  escapes  while  being  conveyed  to  an  asylum  or  place  in 
pursuance  of  this  Act  he  may  be  retaken  at  any  time,  in  like  manner  as 
if  he  had  escaped  from  the  said  asylum. 


Recapture  of 
escaped 
lunatic,  and 
punishment 
for  rescuing 
or  aiding  to 
essape. 
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12.  A  Secretary  of  State  may  from  time  to  time  make,  and  wben  made  47  &  48  Yicr. 
revoke  and  vary,  regulations  for  the  treatment  of  persons  sentenced  to  or        c*  64. 
ordered  to  be  kept  in  penal  servitude  or  imprisonment  who  appear,  in      Criminal 
accordance  with  the  said  regulations,  to  be  from  imbecility  of  mind  either  Xainatics  Act 
unfit  for  penal  discipline  or  unfit  for  the  same  penal  discipline  as  other        1884. 
prisoners.  

13.  Nothing  in  this  Act  shall  restrain  or  affect  the  authority  of  Her  Treatment 
Majesty,  where  she  may  bo  think  fit,  to  make  any  order  with  respect  to  ol  imbeciles, 
any  person  for  whose  safe  custody  during  her  pleasure  Her  Majesty  is  by  Saving  of 
law  authorised  to  give  order.  Crown^to  °^ 

14.  (1.)  Subject  as  hereinafter  provided,  this  Act  shall  apply  to  any  jq^^j^q  orders, 
person  who  at  the  commencement  of  this  Act  is,  in  pursuance  of  the  Acts  Pf^vision  as 
relating  to  criminal  lunatics,  detained  in  an  asylum  or  place  of  confine-  to  existing 
ment  for  lunatics ;  provided  that  any  such  person  detained  in  pursuance  criminal 

of  section  six  of  the  Criminal  Lunatics  Act,  1867,  shall  on  the  commence-  g^i'a?"yjct 
ment  of  this  Act  be  deemed  to  be  a  person  who  has  become  under  this  ^^  |2. 
Act  a  pauper  lunatic. 

(2.)  An  order  under  this  Act  for  the  detention  of  any  person  as  a 
pauper  limatic  may  be  made  before  the  commencement  of  this  Act,  but 
shall  not  take  effect  until  such  commcii  cement. 

15.  A  warrant  of  a  Secretary  of  State  under  this  Act  may  be  under  Making  and 
the  hand  of  a  Secretary  of  State  or  of  an  Under  Secretary  of  State,  and  execution  of 
may  be  executed  by  the  person  to  whom  it  is  addressed,  or  by  any  T**^^"*  °^ 
constable ;  and  such  warrant  when  it  relates  to  a  person  not  in  custody  ^j  stateT 
may  be  executed  in  like  manner  as  if  it  were  a  warrant  for  the  arrest  of 

a  person  charged  with  an  offence,  and  it  shall  be  the  duty  of  every 
constable  to  aid  in  the  execution  of  every  warrant  of  a  Secretary  of  State 
under  this  Act. 

16.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  Interpretation 
words  and  expressions  have  the  meanings  hereinafter  assigned  to  them  ^^  terms— 

respectively  ;  that  is  to  say,  ^97-128^4  24 

"  Criminal  lunatic  "  means  any  of  the  following  persons  :  yj^^^  o^  75^ 

(a)  any  person  for  whose  safe  custody  during  Her  Majesty's  pleasure 
Her  Majesty  or  the  Admiralty  is  authorised  to  give  order ;  and 

(b)  any  prisoner  whom  a  Secretary  of  State  or  the  Admiralty  has  in 
pursuance  of  any  Act  of  Parliament  directed  to  be  removed  to 
an  asylum  or  other  place  for  the  reception  of  insane  persons  : 

"Prison"  means  any  prison  or  place  of  confinement  to  which  a 
person  may  be  committed  whether  on  remand  or  for  trial,  safe 
custody,  or  punishment,  or  otherwise,  under  any  other  than  civil 
process;  and  "prisoner"  means  any  person  so  committed : 

"  Secretary  of  State  "  means  one  of  Her  Majesty's  Principal  Secre- 
taries of  State : 

"The  Admiralty"  means  the  Lord  High  Admiral  of  the  United 
Eangdom,  or  any  two  or  more  of  the  Commissioners  for  execut- 
ing the  office  of  Lord  High  Admiral  of  the  United  Kingdom  : 
Superintendent "  includes  any  person  in  charge  of  an  asylum  or 

other  place  for  the  confinement  of  lunatics  : 
Asylum  "  means  an  asylum  within  the  meaning  of  the  Lunatic 
Asylums  Act,  1853,  and  an  asylum  for  criminal  lunatics  ap- 
pointed by  Her  Majesty  in  pursuaucQ  qI  the  Criminal  Lunatic 
Asylums  Act,  1860,  and  includes  a  IxosP^^^^  registered  for  the 
reception  of  lunatics,  but  does  not  \  cko-^^  ^  Ucena^d  \iOTxae  •, 
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provided  that  a  hospital  registered  as  aforesaid  shall  not  be 
under  any  obligation  by  yirtae  of  this  Act  to  receive  any  criminal 
lunatic : 

17.  The  Acts  mentioned  in  the  Second  Schedule  to  this  Act  are  hereby 
repealed,  as  from  the  commencement  of  this  Act,  to  the  extent  shown  in 
the  third  column  of  the  said  schedule ;  but  this  appeal  shall  not  a£fect 
any  warrant  issued,  or  order  made,  or  thing  done  in  pursuance  of  any 
enactment  so  repealed. 

18.  This  Act  shall,  save  as  in  this  Aet  otherwise  provided,  come  into 
operation  on  the  first  day  of  November  one  thousand  eight  hundred 
and  eighty-four,  which  day  is  in  this  Act  referred  to  as  "  the  commence- 
ment of  this  Act." 

Save  as  in  this  Act  otherwise  expressly  provided,  this  Act  shall  not 
extend  to  Scotland  or  Ireland. 


THE  FIRST  SCHEDULE. 


Session  and  Chapter. 

8  &  9  Vict.  c.  100. 
8  &  9  Vict  0. 107. 
14  &  15  Vict  c  81. 
28  &  24  Vict  0.  75. 
25  &  26  Vict  c.  54. 


Short  Title. 


The  Lunacy  Act,  1845. 

The  Oentral  Criminal  Lunatic  Asylum  (Ireland)  Aot,  1845. 

The  Lunatics  Removal  (India)  Act,  1851. 

The  Criminal  Lunatic  Asylums  Act,  1860. 

The  Lunacy  (Scotland)  Act,  1862. 


THE  SECOND  SCHEDULE. 


Session  and  Ohapter. 


8  &  4  Vict  0.  54. 

6  &  7  Vict  0.  26. 

16  &  17  Vict  c.  96. 

28  &  24  Vict  0.  75. 


25  ft  26  Vict  c.  86. 
27  6  28  Viot  0.29. 
29  &  80  Vict  0. 109. 

80  &  81  Vict  0. 12. 
82  ft  38  Vict  0.  78. 
44  ft  45  Vict  c.  58. 

46  ft  47  Vict  c  88. 


Extent  of  BepeaL 


The  whole  Act 

Section  twenty-one. 

Section  thirty-eight  from  and  including  the  words  <*  saTe  as 
hereinafter  provided ;"  to  the  end  of  that  section. 

Section  two,  the  words  *<  of  the  Acta  hereinbefore  men- 
tioned, or  under  any  other,'*  and  the  words  '*  or  to  be  unfit 
from  imbecility  of  mind  for  penal  discipline." 

Sections  seven,  nine,  and  ten. 

Section  fifteen. 

The  whole  Act. 

Section  eighty,  ao  far  as  relates  to  a  person  imprisoned  in 
England. 

The  whole  Act 

The  whole  Act 

In  section  one  hundred  and  thirty  so  much  of  sub«seot  flye 
as  relates  to  a  person  imprisoned  in  Elngland. 

Sub-section  three  of  section  two. 


APPENDED. 

MUNICIPAL  ELECTIONS  (OOBRUPT  AND  ILLEGAL  PBACTIOES) 

ACT,  1884. 

47  &  48  ViOT.  CAP.  70. 

An  Act  /or  the  better  Prevention  of  Corrupt  and  Illegal  Practices  at 
Municipal  and  other  Elections, — [l^th  August,  1884.2 

1.  This  Act  siay  be  dted  as  "  The  Monicipal  Elections  (Corrnpt  and  Short   tlo 
Illegal  Practices)  Act,  1884." 

Corrupt  Practices. 

2.  (1.)  The  expression  ''corrupt  practice"  in  this  Act  means  any  of  Definition 
the  following  offences,  namely,  treating,  undue  influence,  bribery,  and  ""^  pnnisb- 
personation  as  defined  by  the  enactments  set  forth  in  Part  One  of  the  ^^^^p^ 
Third    Schedule    to   this    Act,  and    aiding,  abetting,  counselling,  and  practice  at 
procuring  the  commission  of  the  offence  of  personation.  municipal 

(2.)  A  person  who  commits  any  corrupt  practice  in  reference  to  a  oloction. 
municipal  election  shall  be  guilty  of  the  like  offence,  and  shall  on  con- 
viction be  liable  to  the  like  punishment,  and  subject  to  the  like  incapaci- 
ties, as  if  the  corrupt  practice  had  been  committed  in  reference  to  a 
parliamentary  election. 

28.  (1.)  and  (2.)  (These  sub-sections  are  the  same  as  sub-sections  1  and  Attendance 
2  of  section  43  of  the  Corrupt  and  Illegal  Practices  Act,  1883,  which  of  Director  of 
will  be  found,  ante,  p.  xxiv.)  fiUioM^T*' 

(3.)  It  shall  also  be  the  duty  of  the  said  director,  without  any  direction  ^^i  ^£  ^jg^_ 
from  the  election  court,  if  he  thinks  it   expedient  in  the  interests  of  tion  petition, 
justice  so  to  do,  to  prosecute,  either  before  the  said  court  or  before  any  and  proseon- 
other  competent  court,  any  person  who  has  not  received  a  certificate  of  *y"»  hy  ^»"^ 
indemnity  and  who  appeals  to  him  to  have  been  guilty  of  a  corrupt  or  \^  ^  |q  yj^^ 
illegal  practice  at  a  municipal  election.  e.  60. 

(4.)  This  sub-section  is  the  same  as  sub-section  4  of  section  43  of  the 
Corrupt  and  Illegal  Practices  Act,  1883,  ante,  p.  xxiv.,  except  that  the 
words  "subject  to  under  this  or  any  other  Act "  are  substituted  for  the 
words ''  rendered  subject  to  under  this  Act,"  in  that  sub-section.) 

(5.)  and  (6.)  (These  sub-sections  are  the  same  as  sub-sections  5  and  6 
of  46  &  47  Vict.  c.  51,  s.  48,  ante,  p.  xxv.) 

(7.)  Any  order  or  act  of  an  election  court  under  this  section  shall  not 
be  subject  to  be  discharged  or  varied  under  sub-section  six  of  section 
ninety-two  of  the  Municipal  Corporations  Act,  1882. 

(8.)  The  Director  of  Public  Prosecutions  may  nominate,  with  the 
approval  of  the  Attorney-General,  any  barristers  or  solicitors  of  not  less 
than  ten  years  standing,  one  of  whom  shall,  when  required,  act  as  the 
representative  for  the  purposes  of  this  section  of  such  director,  and  when 
so  acting  shall  receive  such  remuneration  as  the  Treasury  may  approve. 
There  shall  be  allowed  to  the  director  and  his  assistant  or  representative, 
for  the  purposes  of  this  section,  such  allowance  for  expenses  as  the  Trea- 
sury may  approve. 

Miscellaneous, 

30.  Subject  to  the  other  provisions  of  this  Act,  the  procedure  for  the  General  pro- 
prosecution   of  a   corrupt   or  illegal   practice   or   any  illegal  payment,  visiona  as  to 
employment,  or  hiring  committed  in  reference  to  a  municipal  election,  and  P«>«2^*ion 
the  removal  of  any  incapacity  incurred  by  reason  of  a  conviction  or  report  under  this 
relating  to  any  such  offence,  and  the  duties  of  the  Director  of  Public  Aot— 46  A  47 
Prosecutions  in  relation  to  any  such  offence,  an^  ^  oXh'&t  proceedings  in  Viot.  o.  61^ 
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(of.)  Encloses  any  explosive  substance^  any  dangerous  substance,  any 
filth,  any  noxious  or  deleterious  substance,  any  sharp  instrument 
not  properly  protected,  any  living  creature  which  is  either  noxious 
or  likely  to  injure  other  postal  packets  in  course  of  conveyance  or 
an  officer  of  the  post  office,  or  any  article,  or  thing  whatsoever 
which  is  likely  to  injure  either  other  postal  packets  in  course  of 
conveyance  or  an  officer  of  the  post  office ;  or 
(b,)  Encloses  any  indecent  or  obscene  print,  painting,  photograph, 
lithograph,  engraving,  book,  or  card,  or  any  indecent  or  obscene 
article,  whether  similar  to  the  above  or  not ;  or 
(c.)  Has  on  such  packet,  or  on  the  cover  thereof,  any  words,  marks,  or 

designs  of  an  indecent,  obscene,  or  grossly  offensive  character. 
(2.)  Any  person  who  acts  in  contravention  of  this  section  shall  be 
guilty  of  a  misdemeanour,  and  shall  be  liable,  on  summary  conviction,  to  a 
fine  not  exceeding  ten  pounds,  and  on  conviction  on  indictment,  to  im-- 
prisonment  with  or  without  hard  labour  for  a  period  not  exceeding  twelve 
months. 

(d.)  The  detention  in  the  post  office  of  any  postal  packet  on  the  ground 
of  its  being  in  contravention  of  this  section,  shall  not  exempt  the  sender 
thereof  from  any  proceedings  which  might  have  been  taken  if  the  same 
had  been  delivered  in  due  course  of  post. 

5.  (1 .)  A  person  shall  not,  without  due  authority,  affix  or  attempt  to 
affix  any  placard,  advertisement,  notice,  list,  document,  board  or  thing  on, 
or  paint  or  tar  any  post  office,  post  office  letter  box,  telegraph  post,  or 
other  property  belonging  to  or  used  by  or  on  behalf  of  the  Postmaster- 
General,  and  shall  not  in  any  way  disfigure  any  such  office,  box,  post,  or 
property ;  and,  notwithstanding  anything  in  section  nine  of  the  Parlia- 
mentary and  Municipal  Begistration  Act,  1878,  a  notice  or  list  referred  to 
in  that  section  shall  not  be  affixed  in  or  on  any  post  office  or  any  such 
property  without  authority  from  the  Postmaster-General ;  and  where  the 
Postmaster-General  is  of  opinion  that  any  such  notice  or  list  cannot  be  so 
affixed  without  obstruction  or  inconvenience  to  the  business  of  the  post 
office,  he  may  refuse  such  authority. 

(2.)  A  person  who  acts  in  contravention  of  this  section  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  forty  shillings. 

6.  (1.)  A  person  shall  not  without  due  authority — 

(a.)  Make,  issue,  or  send  by  post  or  otherwise  any  envelope,  wrapper, 
card,  form,  or  paper  in  imitation  of  one  issued  by  or  under  the 
authority  of  the  Postmaster-General,  or  of  any  foreign  or  colonial 
postal  authority,  or  having  thereon  any  words,  letters,  or  marks 
which  signify  or  imply  or  may  reasonably  lead  the  recipient  to 
believe  that  a  post  letter  bearing  the  same  is  sent  on  Her  Majesty's 
service ;  or 

(6.)  Make  on  any  envelope,  wrapper,  card,  form,  or  paper  for  the  purpose 
of  being  issued  or  sent  by  post  or  otherwise,  or  otherwise  used,  any 
mark  in  imitation  of  or  similar  to  or  purporting  to  be  any  stamp 
or  mark  of  any  post  office  under  the  Postmaster-General,  or  under 
any  foreign  or  colonial  postal  authority,  or  any  words,  letters,  or 
marks  which  signify  or  imply  or  may  reasonably  lead  the  recipient 
thereof  to  believe  that  a  post  letter  bearing  the  same  is  sent  on  Her 
Majesty's  service ;  or 

(c.)  Issue  or  send  by  post  or  otherwise  any  envelope,  wrapper,  card, 
form,  or  paper  so  marked. 
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(2.)  A  penon  who  acta  in  oontrafention  of  this  aectioii  aluD  bo  liable  47  4  4g  Tkt. 
on  KommMrj  conTiction  io  a  fine  not  exceeding  forty  thillingB.  ^  ^ 

7.  A  perM»  shall  not —  /Woift* 
(a.)  Make,  knowingly  utter,  deal  in  or  sell  any  fictitious  stamp,  or    (/v«im^»> 

knowingly  use  for  any  postal  porpoee  any  fictitioos  stamp ;  or  J^t.  18SI. 

{b.)  Hare  m  his  possession,  onless  he  shows  a  lawful  oxcnae,  any  ficti-        -7-7 

tious  stamp ;  or  S?^**^  ^ 

(c.)  Make,  or  unless  he  shows  a  lawful  excuse,  have  in  his  possession,  gtanM 
any  die,  plate,  instrument,  or  materials  for  making  any  fictitious 
stamp. 
Any  penon  who  acts  in  contraTeniion  of  this  section  shall  be  liable  on 
nummary  conriction  on  a  prosecution  by  order  of  the  GomnussionerB  of 
Inland  Berenoe  to  a  fine  not  exoeeding  twenty  pounds,  subject  to  the 
like  right  of  appeal  as  in  the  case  of  a  penalty  under  the  Acts  relating  to 
the  excise. 

Any  stamp,  die,  plate,  instrument,  or  materials  found  in  the  possession 
of  any  penon  in  contrarention  of  this  section,  may  be  seized  and  shall  be 
forfeited. 

For  the  purposes  of  this  section  "fictitious  stamp"  means  any  facsimile 
or  imitation  or  representation,  whether  on  paper  or  otherwise,  of  any 
stamp  for  denoting  any  rate  of  postage,  including  any  stamp  for  denoting 
a  rate  of  postage  of  any  of  Her  llajesty's  colonies,  or  of  any  foreign 
country. 

8.  (1.)  A  person  shall  not^  without  authority  from  the  Postmaster-  Pktiliibiiion  of 
(General,  place  or  maintain  in  or  on  any  house,  wall,  door,  window,  box,  ^^^  notice 
post,  pillar,  or  other  plaoo  belonging  to  him  or  under  his  oontrol  any  of  ^  Jjttore?**^ 
the  words,  letters,  or  marks  following :  (that  is  to  say,) 

(a.)  The  words  "poet  office,"  or  "  postal  telegraph  office  "  ;  or 
(6.)  The  words  "  letter  box,"  aooompanied  with  words,  letten,  or  marks 
which  signify  or  imply  or  may  reasonably  lead  the  public  to 
belioTe  that  it  is  a  post  office  letter  box ;  or 
(c.)  Any  words,  letten,   or  marks  which  signify  or  imply  or  may 
reasonably  lead  the  public  to  believe  that  any  house  or  plaoe  is  a 
post  office,  or  that  any  box  is  a  post  office  letter  box, 
and  a  person,  when  required  by  a  notice  given  by  the  Postmaster-General 
to  remove  or  efface  any  such  words,  letten,  or  marks  as  aforesaid,  or  to 
remove  or  effectually  close  up  any  letter  box  belonging  to  him  or  under 
his  oontrol  which  has  been  a  post  office  letter  box,  shall  comply  with  such 
request. 

(2.)  Any  person  who  acts  in  contravention  of  this  section  shall  be  liable 
on  summary  conviction  to  a  fine  not  exoeeding  forty  shillings,  and  if  the 
offence  is  continued  after  a  previous  conviction,  to  a  fine  not  exoeeding 
fiye  shillings  for  every  day  during  which  the  offenoe  so  continues. 

Officers  of  Past  Office. 

9.  (1.)  Any  person  who  wilfully  obstructs,  or  incites  anyone  to  obstruct,  GomniisBioii 
an  officer  of  the  post  office  in  the  execution  of  his  duty,  or  who  whilst  in  of  offences  in 
any  poet  office,  or  within  any  premises  belonging  to  any  post  office,  or  used  P^^  ^^^^ 
therewith,  obstructs  the  course  of  business  of  the  post  office,  shall  be  liable  ^^^  ^j  ^ffi^^rs 
on  summary  conviction  to  a  fine  not  exceeding  forty  shillings.  of  post  office. 

(2.)  Any  officer  of  the  post  office  may  require  any  person  goilty  of  an 
offenoe  under  this  section  to  leave  a  post  office  or  any  such  premises  as 
aforeeaid,  and  if  such  person  refuses  or  fails  to  comply  with  snoh  request^ 
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such  person  shall  be  liable  io  a  fartber  fine  not  exceeding  five  pounds,  and 
may  be  removed  by  any  officer  of  the  post  office,  and  all  constables  are 
required  on  demand  to  remove  or  assist  in  removing  every  such 
person. 

10.  Where  an  officer  of  the  post  office  vacates  his  office  (whether  by 
reason  of  dismissal,  resignation,  death,  or  otherwise)  he,  or  if  he  is  dead 
his  personal  representative,  or  the  person  acting  as  his  personal  representa- 
tive, shall  deliver  to  such  superior  officer  of  the  post  office  as  may  for  the 
time  being  be  directed  by  or  in  pursuance  of  the  regulations  of  the  Post- 
master-Q^neral,  all  articles  (whether  accoutrements,  appointments,  or  other 
necessaries)  which  have  been  issued  to  the  said  officer  vacating  his  office 
for  the  execution  of  his  duty,  and  are  not,  under  the  regulations  of  the 
Postmaster-General,  the  property  of  such  officer,  and  shall  deliver  the 
same  up  at  the  time  and  place  fixed  by  the  superior  officer  to  whom  they 
are  to  be  delivered,  and  shall  deliver  the  same  in  good  order  and  condition, 
fair  wear  and  tear  only  excepted. 

Any  person  who  fails  to  comply  with  the  provisions  of  this  section  shall 
be  liable  on  summary  conviction  to  pay  a  fine  not  exceeding  forty  shillings, 
and  also  such  further  sum  not  exceeding  forty  shillings  as  the  court  may 
determine  to  be  the  value  of  the  articles  not  delivered,  or,  if  the  same  have 
been  delivered,  but  not  in  good  order  and  condition,  of  the  damage  done 
to  such  articles. 

Any  justice  of  the  peace  may  issue  a  warrant  by  virtue  of  which  a  con- 
stable may  search  for  and  seize  any  articles  not  delivered  as  required  by 
this  section,  in  like  manner  in  all  I'espects  as  if  they  were  stolen  goods, 
and  the  wan*ant  were  a  warrant  to  search  for  stolen  goods. 

Telegrams, 

11.  Every  person  who  forges  or  wilfully  and  without  due  authority 
alters  a  telegram  or  utters  a  telegram  knowing  the  same  to  be  forged,  or 
wilfully  and  without  due  authority  altered,  or  who  transmits  by  telegraph 
as  a  telegram,  or  utters  as  a  telegram,  any  message  or  communication 
which  he  knows  to  be  not  a  telegram,  shall,  whether  he  had  or  had  not 
an  intent  to  defraud,  be  guilty  of  a  misdemeanour  and  shall  be  liable,  on 
summary  conviction,  to  a  fine  not  exceeding  ten  pounds,  and,  on  conviction 
on  indictment,  to  imprisonment  with  or  without  hard  labour  for  a  period 
not  exceeding  twelve  months. 

If  any  person,  being  in  the  emplo3rment  of  a  telegraph  company  as 
defined  by  this  section — 

Improperly  divulges  to  any  person  the  purport  of  any  telegram ; 
Buch  person  shall  be  guilty  of  a  misdemeanour  and  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  twenty  pounds,  and  on  conviction  on 
indictment  to  imprisonment,  with  or  without  hard  laboui*,  for  a  term  not 
exceeding  one  year,  or  to  a  fine  not  exceeding  two  hundred  pounds. 

For  the  purposes  of  this  section  the  expression  ''telegi*am"  means  a 
written  or  printed  message  or  communication  sent  to  or  delivered  at  a  post 
office,  or  the  office  of  a  telegraph  company,  for  transmission  by  telegraph, 
or  delivered  by  the  post  office  or  a  telegraph  company  as  a  message  or 
communication  transmitted  by  telegraph. 

The  expression  "  telegraph  company "  means  any  company,  corpora- 
tion, or  persons  carrying  on  the  business  of  sending  telegrams  for  the 
public  under  whatever  ^authority  or  in  whatever  manner  such  company, 
corporation,  or  persons,  may  act  or  be  constituted. 
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The  expresaion   *'  telegraph  **    has  the  same  meaning  as   in    **  The  47  ft  48  Vicrr. 
Telegraph  Act,  1869,"  and  the  Acts  amending  the  same.  o-  7G. 

Post  Office 
Miscellaneous  Amendnunts  as  to  Offences,  (^Protwtiou) 

At*i    1AA4 

12.  (1.)  All  offences  under  this  Act  which  are  punishable  on  summary         J_ 
conviction  may  be  prosecuted,  and  fines  under  this  Act  which  are  recover-  Recovery  of 
able  on  summary  conviction  may  be  recovered.  v^^"""*io^  *^ 

(a.)  In   England  in    manner  provided  by  the  Summary  Jurisdiction  2^^  '>8  vict 

(English)  Acts  ;  and  c  68-44  &  45 

(6.)  In  Scotland  before  the  sheriff  or  sheriff  substitute  in  manner  provided  Vict.  o.  ^ — 
by  the  Summary  Jurisdiction  (Scotland)  Acts,  18G4  and  1881,  and  14  &  16  Vict, 
ail  necessary  jurisdiction  is  hereby  conferred  on  such  sheriff  and  y-^?""  f^^^ 

sheriff  substitute ;  and  4 7  ft  48 

(c.)  In   Ireland  within  the  police  district  of  Dublin  metropolis,   in  vict.  c.  19. 
manner  provided  by  the  Acts  regulating  the  powers  and  duties  of 
justices  of  the  peace  for  such  district  or  of  the  police  of  such 
district,  and  elsewhere  in  Ireland  in  manner  provided  by  the 
Petty  Sessions  (Ireland)  Act,  1851,  and  any  Act  amending  the 
same;  and 
{d.)  In  the  Isle  of  Man  before  a  high  bailiff  or  two  justices  of  the 
peace  at  the  instance  of  an  officer  of  the  post  office,  or  of  a 
constable  in  accordance  with  the  law  for  the  time  being  in  force 
for  regulating   the    exercise  of  summary  jurisdiction  by    such 
bailiffs  or  justices ;  and 
(«.)  In  the  Channel  Islands,  or  elsewhere  than  in  the  United  Kingdom,  or 
the  Isle  of  Man,  before  the  court  and  in  the  manner  provided  by 
law,  and  if  no  provision  is  otherwise  made  by  law,  then  at  the 
instance  of  any  officer  of  the  post  office  before  the  court  and  in 
the  manner  before  and  in  which  the  like  offences  and  fines  can 
be  prosecuted  and  recovered. 
(2.)  In    Scotland  offences  and    fines  which  may  be  prosecuted  and 
recovered  on  summary  conviction  in  pursuance  of  this  Act  may  be  prose- 
cuted and  recovered,  and  proceedings  may  be  taken  at  the  instance  of 
the  procurator  fiscal  of  the  court  as  part  of  his  official  duty,  or  of  any 
person  on  that  behalf  authorised  by  the  Postmaster-General. 

(3.)  Every  offence  under  the  Poet  Office  Acts  which  is  punishable 
with  a  pecuniary  penalty  or  forfeiture  of  any  sum  not  exceeding  twenty 
pounds,  whether  with  or  without  full  costs  of  suit  and  expenses  may  be 
prosecuted  and  such  penalty,  forfeiture,  costs,  and  expenses  may  be 
recovered  and  the  payment  thereof  enforced  in  manner  in  this  section 
mentioned  with  respect  to  offences  and  fines  under  this  Act. 

(4.)  Any  offence  punishable  on  indictment  under  this  Act,  whether  it 
is  or  not  also  punishable  on  sunamary  conviction,  shall  be  deemed  to  be  an 
indictable  offence  under  the  post  office  laws  within  the  meaning  of  the 
first  schedule  to  the  Summary  Jurisdiction  Act,  1879,  and  the  schedule  to 
the  Summary  Jurisdiction  over  Children  (Ireland)  Act,  1884. 

(5.)  On  the  prosecution  of  any  offence  under  the  Post  Office  Act-s, 
whether  on  summary  conviction  or  on  indictment,  evidence  that  any 
article  is  in  the  course  of  transmission  by  post  or  has  been  accepted  on 
behalf  of  the  Postmaster-General  for  ^ansmission  by  post,  shall  be 
sufficient  evidence  that  such  article  is  a  postal  packet. 

13.  The  court  in  England  before   whom   a    person  is  .  convicted   on  Power  to 
siunmary  conviction  of  an  offence  under  any  of  ^ve  Yoa^  Office  Acta  shall  ™*^^   .^ 
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imprisonment,  order  liim  to  be  whipped,  as  prescribed  by  tHe  Act  of  the 
twenty-fifth  and  twenty-sixth  Victoria,  chapter  eighteen,  intituled  "An 
Act  to  amend  the  law  as  to  the  Whipping  of  Juvenile  and  other  Offenders," 
and  the  said  Act  shall  apply,  so  far  as  circumstances  admit,  as  if  the 
offender  had  been  convicted  in  manner  in  that  Act  mentioned ;  and  if, 
having  regard  to  his  age  and  all  the  circumstances  of  the  case,  it  should 
appear  expedient,  the  court  may,  in  addition  to  the  sentence  of  whipping, 
order  him  to  be  sent  to  a  certified  reformatory  school,  and  to  be  there 
detained  for  a  period  of  not  less  than  two  years  and  not  more  than  five  years. 

The  court  may  also  order  the  offender  to  be  detained  in  custody  for  a 
period  of  not  more  than  seven  days  before  he  is  sent  to  such  reformatory 
school. 

Where,  upon  the  hearing  of  a  charge  under  this  section,  the  girl  in 
respect  of  whom  the  offence  is  charged  to  have  been  committed,  or  any 
other  child  of  tender  years  who  is  tendered  as  a  witness,  does  not,  in  the 
opinion  of  the  court  or  justices,  understand  the  nature  of  an  oath,  the 
evidence  of  such  girl  or  other  child  of  tender  years  may  be  received, 
though  not  given  upon  oath,  if,  in  the  opinion  of  the  court  or  justices,  as 
the  case  may  be,  such  girl  or  other  child  of  tender  years  is  possessed  of 
8u£Scient  intelligence  to  justify  the  reception  of  the  evidence,  and  under- 
stands the  duty  of  speaking  the  truth  :  Provided  that  no  person  shall  be 
liable  to  be  convicted  of  the  offence  unless  the  testimony  admitted  by 
virtue  of  this  section  and  given  on  behalf  of  the  prosecution  shall  be 
corroborated  by  some  other  material  evidence  in  support  thereof  implica- 
ting the  accused :  Provided  also,  that  any  witness  whose  evidence  has  been 
admitted  under  this  section  shall  be  liable  to  indictment  and  punishment 
for  perjury  in  all  respects  as  if  he  or  she  had  been  sworn. 

Whereas  doubts  have  been  entertained  whether  a  man  who  induces  a 
married  woman  to  permit  him  to  have  connection  with  her  by  personating 
her  husband  is  or  is  not  guilty  of  rape,  it  is  hereby  enacted  and  declared 
that  every  such  offender  shall  be  deemed  to  be  guilty  of  rape. 

5.  Any  person  who— 

(1.)  Unlawfully  and  carnally  knows  or  attempts  to  have  unlawful  oamal 
knowledge  of  any  girl  being  of  or  above  the  age  of  thirteen  years 
and  under  the  age  of  sixteen  ;  or 
(2.)  Unlawfully  and  carnally  knows  or  attempts  to  have  unlawful  camal 
knowledge  of  any  female  idiot  or  imbecile  woman  or  girl,  under 
circumstances  which  do  not  amount  to  rape,  but  which  prove 
that  the  offender  knew  at  the  time  of  the  commission  of  the 
offence  that  the  woman  or  girl  was  an  idiot  or  imbecile, 
shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be 
liable  at  the  discretion  of  the  court  to  her  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

Provided  that  it  shall  be  a  sufiScient  defence  to  any  charge  under  sub- 
section one  of  this  section  if  it  shall  be  made  to  appear  to  the  court  or 
i*ary  before  whom  the  charge  shall  be  brought  that  the  person  so  charged 
lad  reasonable  cause  to  believe  that  the  girl  was  of  or  above  the  age  of 
sixteen  years. 

Provided  also,  that  no  prosecution  shall  be  commenced  for  an  offence 
imder  sub-section  one  of  this  section  more  than  three  months  after  the 
commission  of  the  offence. 

6.  Any  person  who,  being  the  owner  or  occupier  of  any  premises,  or 
having,  or  acting  or  assisting  in,  the  mangement  or  control  thereof-— 
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induces  or  knowingly  suffers  any  girl  of  such  age  as  in  this  section  48  ft  49  Yicr. 
mentioned  to  resort  to  or  be  in  or  upon  such  premises  for  the  purpose  of        ^'  ^' 
being  unlawfully  and  carnally  known  by  any  man,  whether  such  carnal      ry^X  / 
knowledge  is  intended  to  be  with  any  particular  man  or  gisnerally,  jj,^  Amend- 

(1.)  shall,  if  such  girl  is  under  the  age  of  thirteen  years,  be  guilty  of  ment  Act,  ISSo. 

felony,  and  being  convicted  thereof  shall  be  liable  at  the  discretion        . 

of  the  court  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  °**t^^^  doflle- 
not  less  than  five  years,  or  to  be  imprisoned  for  any  term  not  ^^ronhlT""^ 
exceeding  two  years,  with  or  without  hard  labour ;  and  premises. 

(2.)  if  such  girl  is  of  or  above  the  age  of  thirteen  and  under  the  age  of 
sixteen  years,  shall  be  guilty  of  a  misdemeanour,  and  being  con- 
victed hereof  shall  be  liable  at  the  discretion  of  the  court  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 
Provided  that  it  shall  be  a  sufficient  defence  to  any  charge  under  this 
section  if  it  shall  be  made  to  appear  to  the  court  or  jury  before  whom  the 
charge  shall  be  brought  that  the  person  so  charged  hsid  reasonable  cause 
to  believe  that  the  girl  was  of  or  above  the  age  of  sixteen  years. 

7.  Any  person  who  .,.,,,  Abduction  of 
with  intent  that  any  unmamed  ^i  1  under  the  age  of  eighteen  years  girl  under 

should  be  unlawfully  and  carnally  known  by  any  man,  whether  such  eighteen  with 

carnal  knowledge  is  intended   to  be  with  any  particular  man,  or*°*®°^*^  ^*^® 

generaUy—  ^^ 

takes  or  causes  to  be  taken  such  girl  out  of  the  possession  and 

against  the  will  of  her  father  or  mother,  or  any  other  person 

having  the  lawful  care  or  charge  of  her, 

shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be 

liable  at  the  discretion  of  the  court  to  be  imprisoned  for  any  term  not 

exceeding  two  years,  with  or  without  hard  labour. 

Provided  that  it  shall  be  a  sufficient  defence  to  any  charge  under  this 

section  if  it  shall  be  made  to  appear  to  the  court  or  jury  that  the  person 

so  charged  had  reasonable  cause  to  believe  that  the  girl  was  of  or  above 

the  age  of  eighteen  years. 

8.  Any  person  who  detains  any  woman  or  girl  against  her  will —  Unlawfol 
(1.)  In  or  upon  any  premises  with  intent  that  she  may  be  unlawfully  detention 

and  carnally  known  by  any  man,  whether  any  particular  man,  or  '^^^  intent 

,oxT^^''''^^;i?^  ^know. 

(2.)  In  any  brothel,  ^  ledge. 

shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof  shall  be 

liable  at  the  discretion  of  the  court  to  be  imprisoned  for  any  term  not 

exceeding  two  years,  with  or  without  hard  labour. 

Where  a  woman  or  girl  is  in  or  upon  any  premises  for  the  purpose  of 
having  any  unlawful  carnal  connection,  or  is  in  any  brothel,  a  person 
shall  be  deemed  to  detain  such  woman  or  girl  in  or  upon  such  premises 
or  in  such  brothel,  if,  with  intent  to  compel  or  induce  her  to  remain  in  or 
upon  such  premises  or  in  such  brothel,  such  person  withholds  from  such 
woman  or  girl  any  wearing  apparel  or  other  property  belonging  to  her, 
or,  where  wearing  apparel  has  been  lent  or  otherwise  supplied  to  such 
woman  or  girl  by  or  by  the  direction  of  such  person,  such  person  threatens 
such  woman  or  girl  with  legal  proceedings  if  she  takes  away  with  her  the 
wearing,  apparel  so  lent  or  supplied. 

No  leg£j  proceedings,  whether  civil  or  criminal,  shall  be  taken  against 
any  such  woman  or  girl  for  taking  away  or  being  found  in  possession  of 
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any  inch  wearing  apparel  as  was  necenary  to  enable  her  to  leave  tuoh 
premises  or  brothel. 

9.  If  upon  the  trial  of  any  indictment  of  rape,  or  any  offence  made 
felony  by  section  fonr  of  this  Act,  the  jury  shall  be  satisfied  that  the 
defendant  is  guilty  of  an  offence  under  section  three,  four,  or  five  of  this 
Act,  or  of  an  indecent  assault,  but  are  not  satisfied  that  the  defendant  is 
guilty  of  the  felony  charged  in  such  indictment,  or  of  an  attempt  to 
commit  the  same,  then  and  in  every  such  case  the  jury  may  acquit  the 
defendant  of  such  felony,  and  find  him  guilty  of  such  offence  as  aforesaid, 
or  of  an  indecent  assault,  and  thereupon  such  defendant  shall  be  liable  to 
be  punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an 
indictment  for  such  offence  as  aforesaid,  or  for  the  misdemeanour  of 
indecent  assault. 

10.  If  it  appears  to  any  justice  of  the  peace,  on  information  made 
before  him  on  oath  by  any  parent,  relative,  or  guardian  of  any  woman  or 
girl,  or  any  other  person  who,  in  the  opinion  of  the  justice,  is  hand  fide 
acting  in  the  interest  of  any  woman  or  girl,  that  there  is  reasonable  cause 
to  suspect  that  such  woman  or  girl  is  unlawfully  detained  for  immoral 
purposes  by  any  person  in  any  place  within  the  jurisdiction  of  such 
justice,  such  justice  may  issue  a  warrant  authorising  any  person  named 
therein  to  search  for,  and,  when  found,  to  take  to  and  detain  in  a  place 
of  safety  such  woman  or  girl  until  she  oan  be  brought  before  a  justice  of 
the  peace ;  and  the  justice  of  the  peace  before  whom  such  woman  or  girl 
is  brought  may  cause  her  to  be  delivered  up  to  her  parents  or  guardians, 
or  otherwise  dealt  with  as  circumstances  may  permit  and  require. 

The  justice  of  the  peace  issuing  such  warrant  may,  by  the  same  or  any 
other  warrant,  cause  any  person  accused  of  so  unlawfully  detaining  such 
woman  or  girl  to  be  apprehended  and  brought  before  a  justice,  and  pro- 
ceedings to  be  taken  for  punishing  such  person  according  to  law. 

A  woman  or  girl  shall  be  deemed  to  be  unlawfully  detained  for 
immoral  purpoees  if  she  is  so  detained  for  the  purpose  of  being  unlawfully 
and  cami^ly  known  by  any  man,  whether  any  particular  man,  or  generally, 
and— 

(a.)  Either  is  under  the  age  of  sixteen  years ;  or 

(^.)  If  of  or  over  the  age  of  sixteen  years,  and  under  the  age  of  eighteen 
years  is  so  detained  against  her  wiU,  or  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the  lawful  care 
or  charge  of  her ;  or 

(c.)  If  or  above  the  age  of  eighteen  years  is  so  detained  against  her 
will 
Any  person  authorised  by  warrant  under  this  section  to  search  for  any 
woman  or  girl  so  detained  as  aforesaid  may  enter  (if  need  be  by  force)  any 
house,  building,  or  other  place  specified  in  sueh  warrant,  and  may  remove 
such  woman  or  girl  therefrom. 

Provided  always,  that  every  warrant  issued  under  this  section  shall  be 
addressed  to  and  executed  by  some  superintendent,  inspector,  or  other 
officer  of  police,  who  shall  be  accompanied  by  the  parent,  relative,  or 
guardian  or  other  person  making  the  information,  if  such  person  so  desire, 
unless  the  justice  shall  otherwise  direct. 

11.  Any  male  person  who,  in  public  or  private,  commits,  or  is  a 
party  to  the  oommission  of,  or  procures  or  attempts  to  procure  the  com- 
mission by  any  male  person  of,  any  act  of  gross  indeoency  with  another 
male  person,  shall  be  guilty  of  a  misdemeanour,  and  being  convicted 
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thereof  shall  be  liable  at  the  discretion  of  the  court  to  be  imprisoned  for  48  &  49  Yior. 
any  term  not  exceeding  two  years,  with  or  without  hard  labour.  ^  ^^^ 

12.  Where  on  the  trial  of  any  offence  under  this  Act  it  is  proved  to  the      /\T^  / 
satisfaction  of  the  court  that  the  seduction  or  prostitution  of  a  girl  under  i^y,  Amend- 
the  age  of  sixteen  has  been  caused,  encouraged,  or  favoured  by  her  father,  ment  Act,  ISS6. 

mother,  guardian,  master,  or  mistress,  it  shall  be  in  the  power  of  the         

court  to  divest  such  father,  mother,  guardian,  master,  or  mistress  of  all  ^J^^^J^^ 
authority  over  her,  and  to  appoint  any  person  or  persons  willing  to  take  fixteen?  * 
charge  of  such  girl  to  be  her  guardian  until  she  has  attained  the  age  of 
twenty-one,  or  any  age  below  this  as  the   court  may  direct,  and  the  High 

Court  shall  have  the  power  from  time  to  time  to  rescind  or  vary  such 
order  by  the  appointment  of  any  other  person  or  persons  as  such  guardian, 
or  in  any  other  respect. 

PaBT  n. — SUPPBESSION  OF  BbOTHBLB. 

13.  Any  person  who—  Summary 
(1.)  keeps  or  manages  or  acts  or  assists  in  the  management  of  a  proceedings 

brothel,  or  »«w°flj 

(2.)  being  the  tenant,  lessee,  or  occupier  of  any  premises,  knowingly  j^Jj^  J,^  ^^ 

permits  such  premises  or  any  part  thereof  to  be  used  as  a  brothel  ' 

or  for  the  purposes  of  habitual  prostitution,  or 
(3.)  being  the  lessor  or  landlord  of  any  premises,  or  the  agent  of  such 

lessor  or  landlord,  lets  the  same  or  any  part  thereof  with  the 

knowledge  that  such  premises  or  some  part  thereof  are  or  is  to 

be  used  as  a  brothel,  or  is  wilfully  a  party  to  the  continued  use 

of  such  premises  or  any  part  thereof  as  a  brothel, 
shall  on   summary  conviction    in   manner  provided   by  the   Summary 
Jurisdiction  Acts  be  liable — 

(1.)  to  a  penalty  not  exceeding  twenty  pounds,  or,  in  the  discretion  of 

the  court,  to  imprisonment  for  any  term  not  exceeding  three 

months,  with  or  without  hard  labour,  and 
(2.)  on  a  second  or  subsequent  conviction  to  a  penalty  not  exceeding 

forty  pounds,  or,  in  the  discretion  of  the  court,  to  imprisonment 

for  any  term  not  exceeding  four  months,  with  or  without  hard 

labour ; 
and  in  case  of  a  third  or  subsequent  conviction  such  person  may,  in 
addition  to  such  penalty  or  imprisonment  as  last  aforesaid,  be  required  by 
the  court  to  enter  into  a  recognisance,  with  or  without  sureties,  as  to  the 
court  seems  meet,  to  be  of  good  behaviour  for  any  period  not  exceeding 
twelve  months,  and  in  default  of  entering  into  such  recognisance,  with  or 
without  sureties  (as  the  case  may  be),  such  person  may  be  imprisoned  for 
any  period  not  exceeding  three  months,  in  addition  to  any  such  term  of 
imprisonment  as  aforesaid. 

Any  person  on  being  summarily  convicted  in  pursuance  of  this  section 
may  appeal  to  a  court  of  general  or  quarter  sessions  against  such 
conviction. 

The  enactments  for  encouraging  prosecutions  of  disorderly  houses  con- 
tained in  sections  five,  six,  and  seven  of  the  Act  passed  in  the  twenty-fifth 
year  of  the  reign  of  King  George  the  Second,  chapter  thirty-six,  as 
amended  by  the  enactment  contained  in  section  seven  of  the  Act  passed  in 
the  fifty-eighth  year  of  the  reign  of  King  George  the  Third,  chapter 
seventy,  shall,  with  the  necessary  modifications,  be  deemed  to  apply  to 
prosecutions  under  this  section,  and  the  said  enactments  shall,  for  the 
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48  &  49  Vict.  pitrpoBes  of  this  section,   be  constraed  as  if  the  prosecution  in  enoh 
0.  69.       enactments  mentioned  included  summaiy  proceedings  under  this  section 
rTTT  ,     as  well  as  a  prosecution  on  indictment. 

Law  Amend- 
men/ ilc/,  1885.  p^^j^    JJJ — ^DEFINITIONS  AND  MlSOBLLANBOUS. 

14.  In  this  Act — The  expression  "  The  Summary  Jurisdiction  Acts  "— 
(a.)  as  regards  England  means  the  Summary  Jurisdiction  (English) 

(Acts)  within  the  meaning  of  the  Summary  Jurisdiction  Act, 
1879,  and 
{b,)  as  regards  Ireland  means  within  the  police  district  of  Dublin 
metropolis  the  Acts  regulating  the  powers  and  duties  of  justices 
of  the  peace  of  such  district  or  of  the  police  of  such  district,  and 
elsewhere  in  Ireland  the  Petty  Sessions  (Ireland)  Act,  1851,  and 
the  Acts  amending  the  same. 

15.  In  the  application  of  this  Act  to  Scotland-— 
The  expression  <'  misdemeanour  "  shall  mean  a  crime  and  offence. 
The  expression  ''  felony  "  shall  mean  a  high  crime  and  offence. 
The  expression  ''  a  justice   of    the  peace,"  and  the    expression  '^  two 

justices,'*  shall  include  sheriff  and  sheriff  substitute. 
The  expressidn  "  The    Summary    Jurisdiction    Acts "  shall  mean   the 

Summary  Jurisdiction  (Scotland)  Acts  1864  and  1881,  and  any  Acts 

amending  the  same. 
The  expression  "  enter  into  a  recognisance  with  or  without  sureties 

shall  mean  "grant  a  bond  of  caution." 
The  expression  ''  High  Court  or  Court  of  (General  or  Quarter  Sessions 

shall  mean  the  High  Court  or  a  Circuit  Court  of  Justiciary. 

16.  This  Act  shall  not  exempt  any  person  from  any  proceeding  for  an 
offence  which  is  punishable  at  common  law,  or  under  any  Act  of 
Parliament  other  than  this  Act,  so  that  a  person  be  not  punished  twice 
for  the  same  offence. 

17.  Every  misdemeanour  under  this  Act  shall,  in  England  and  Ireland, 
be  deemed  to  be  an  offence  within,  and  subject  to,  the  provisions  of  the 
Act  of  the  sessions  of  the  twenty-second  and  twenty-third  years  of  the 
reign  of  her  present  Majesty,  chapter  seventeen,  intituled  "An  Act  to 
prevent  vexatious  indictments  for  certain  misdemeanours,''  and  any  Act 
amending  the  same,  and  no  indictment  under  the  provisions  of  this  Act 
shall  in  England  be  tried  by  any  court  of  quarter  sessions, 

18.  The  court  before  which  any  misdemeanour  indictable  under  this 
Act,  or  any  case  of  indecent  assault,  shall  be  prosecuted  or  tried  may 
allow  the  costs  of  the  prosecution  in  the  same  manner  as  in  oases  of 
felony,  and  may  in  like  manner,  on  conviction,  order  payment  of  such 
costs  by  the  person  convicted ;  and  every  order  for  the  allowance  or 
payment  of  such  costs  shall  be  made  out,  and  the  sum  of  money  mentioned 
therein  paid  and  repaid  upon  the  same  terms  and  in  the  same  manner  in 
all  respects  as  in  cases  of  felony. 

19.  The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby 
repealed  to  the  extent  mentioned  in  the  third  column  of  the  said  schedule, 
except  as  to  anything  heretofore  duly  done  thereunder,  and  except  so  far 
as  may  be  necessary  for  the  purpose  of  supporting  and  continuing  any 
proceeding  taken  or  of  prosecuting  or  punishing  any  person  for  any 
offence  committed  before  the  passing  of  this  Act. 

20.  Every  person  charged  with  an  offence  under  this  Act  or  under 
section  forty-eight  and  sections  fifty-two  to  fifty-five,  both  inclusive,  of 
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tbe  Act  of  the  Besaion  of  the  twenty-fourth  and  twenty-fifth  years  of  the  48  &  49  Vict. 
reign  of   her  present  Majesty,  chapter  one  hundred,    or   any   of    such        c-  6^- 
sections,  and  the  husband  or  wife  of  the  person  so  charged,  shall  be      /x7~^  > 
competent  bat  not  compellable  witnesses  on  every  hearing  at  eveiy  stage   ^^  Amend- 
of  such  charge,  except  an  inquiry  before  a  grand  jury.  ment  Act,lSSo, 


SCHEDULE. 


hifl  wife  to  be 

competent 

witnesBes. 


Setalon  and  Chapter. 


24  &  25  Vict.  c.  100. 


88  ft  39  Yiot.  c  94. 


Title  or  Short  Title. 


An  Act  to  consolidate  and  amend 
the  Statute  Law  of  England 
and  Ireland  relating  to  Of- 
fencee  against  the  Person. 


The  Offences  against  the  Per- 
son Act,  1875. 


Extent  of  BepeaL 


Section  forty-nine,  and  in 
section  fifty-two  the 
words  '*or  any  attempt 
to  have  carnal  knowledge 
of  any  girl  under  twelve 
years  of  age.** 

The  whole  Act 
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ABDUCTION. 

Connivance  of  Child — Indictment — 24t  &  25 
Vict,  c.  100,  8,  56. — An  indictment  nnder 
sect.  56  of  the  24  &  25  Yict.  c.  100,  for 
nnlawfnlly,  by  force  or  frand,  taking  away, 
enticing  away,  or  detaining  a  child  under 
the  age  of  fourteen,  with  intent  to  depriye 
the  parent  or  guaidian  of  the  possession 
of  such  child,  is  not  supported  by  evidence 
of  force  or  fraud  exercised  upon  the  guar- 
dian of  the  child,  or  any  other  person  than 
the  child  so  taken  or  detained ;  the  force 
or  fraud  must  have  been  practised  upon 
the  child  himself  in  order  to  bring  it  witnin 
Xhd  statute.  (Beg,  v.  Barrett,  April,  1885. 
Smith,  J.)    659. 

Evid&nce—U  &  25  Vict,  c.  100,  8,  56.— The 
prisoner,  being  indicted  under  the  24  &  25 
Yict.  c.  100,  s.  56,  for  that  she  did  feloni- 
ously and  unlawfully,  by  fraud,  detain  a 
chila,  under  the  age  of  fourteen,  with  in- 
tent to  deprive  the  mother  of  the  posses- 
sion of  her — ^the  evidence  being  that  the 
child  had  been  in  the  service  of  the  pri- 
soner, and  was  missing  and  could  not  be 
discovered;  and  that  she  gave  different 
accounts  of  what  had  become  of  the  child, 
but  implying  that  the  prisoner  had  given 
her  up  to  some  third  persons ;  and  there 
being  no  evidence  that  the  child  was  still 
in-  her  actual  custody,  nor,  indeed,  any 
evidence  where  she  was :  Held,  that,  upon 
the  principle  of  Janes  t.  Dowle  (9  M.  & 
W.  19),  the  prisoner  was  rightly  convicted; 
because,  whether  her  stories  were  all  utterly 
false,  and  the  child  was  secreted  by  her- 
self, or  whether  they  were  so  far  true,  and 
the  child  was  in  the  actual  custody  of  some 
third  parties,  to  whom  she  had  wrongfully 
delivered  her,  it  was  equally  true  that  she 
unlawfully  detained  the  child  by  fraud. 
(Beg,  T.  Annie  Johnson.  1884.  C.  0.  B.) 
481. 

ABUSE  OP  LEGAL  PEOOESS. 
(See  Conspiracy  to  Defraud,) 


ADMIBALTY  JUEISDIOTION. 
(See  Felonious  Beceiving,) 

ADMISSIONS. 
(See  Evidence,) 

ADULTERATION  OP  FOOD. 

Notice  of  intention  to  suhmit  to  analysis — 
Contract  to  supply  milk — Corporation 
aggregate^^PurchcLser — Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict,  c.  63), 
s.  14. — The  notice  of  intention  to  have  an 
article  analysed,  and  the  other  procedure 
which  is  prescribed  by  sect.  14  of  the  Sale 
of  Food  and  Dru^s  Act  1875,  only  applies 
to  proceedings  taken  under  that  Act  by  the 
persons  mentioned  in  sect.  13  of  the  Act, 
and  to  proceedings  by  persons  who  at  the 
time  of  making  a  purchase  intend  to  sub- 
mit the  article  purchased  to  analysis.  Upon 
the  supply  of  articles,  in  pursuance  of  a 
Konerat  contract  to  supply,  there  cannot 
be  an  intention  on  the  part  of  the  person 
to  whom  the  articles  are  supplied,  to  sub- 
mit those  articles  to  analysis  within  sect. 
14.  And  the  fact  that  an  article,  for  the 
sale  of  which  a  person  is  prosecuted  under 
the  Act,  was  supplied  in  pursuance  of  a 
contract,  is  immaterial.  Corporations  ag- 
gregate are  "  purchasers "  within  the 
meaning  of  the  Sale  of  Food  and  Drugs 
Acts.  Parsons  v.  The  Birmingham  Dairy 
Company  (9  Q.  B.  Div.  172)  not  followed. 
(Guardians  of  Ennishillen  Union  v. 
miliard.  April,  1884.  Exch.  Div.  Ir.) 
643. 

8him-milJe — Deficiency  of  butter  fat — 38  & 
39  Vict  c.  63,  s,  6. — In  answer  to  a  request 
for  milk,  the  respondent  sold  to  the  appel- 
lant skim-milk,  which  was  proved  by  the 
analyst  to  be  60  per  cent,  butter-fat  defi- 
cient, and  not  a  normal  whole  milk.  Held, 
upon  a  case  stated,  that  a  magistrate  was 
justified  in  findine  this  was  no  ofFence 
within  the  6th  section  of  the  Sale  of  Pood 
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nd  Drags  Act  1875.    {Lane  (app.)  v.  CoU 
ina  (resp.).   Dec.,  1884.  Q.  B.  Div.)  677. 

AIDING  AND  ABETTING. 
(See  PHne  Fight) 

AMENDMENT  OF  SENTENCE. 
(See  FaUe  Presences.) 

APPEAL. 
Eefxtbal   op  Application  fok  Baii/— 

JtTBISDICTION  OF  COUBT  OF  ApPBAL. 

(See  Pra4;tiee,) 
Refusaii  of  Wbit  of  Habbab  Oobpus — 

JUBISDICTION  OF  OOUBT  OF  APPBAL. 

(See  Extradition,) 

Bbfttbal  to  Commit. 
(See  Dehtore'  Act.) 

ABSON. 

Setting  fire  to  a  pietu/re  frame  in  a  haiue,  and 
80  Betting  fire  to  the  floor  of  the  fcoiwe— 
Intent— 24,  &  25  Vict  c.  97,  «.  7.— The 
prisoner  was  indicted  under  2i4  &  25  Yict. 
c.  97,  B.  7,  for  wilfully  and  malicionsl^  set- 
tins^  fire  to  a  picture  frame  in  a  bmlding 
under  such  circumstances  that  if  the  build- 
ing were  thereby  set  fire  to  would  amount 
to  a  felony.  The  jury  found  that  the  pri- 
soner did  not  set  fire  to  the  house  apart 
from  the  frame ;  that  he  did  set  fire  to  the 
frame ;  that  the  probable  result  would  be 
setting  fire  to  the  floor  of  the  house  ;  that 
he  did  not  intend  to  set  fire  to  the  house ; 
that  he  was  not  aware  that  what  he  did 
would  probably  set  the  house  on  fire,  and 
so  injure  the  owner ;  and  that  he  was  not 
reckless  or  indifferent  whether  the  house 
was  set  on  fire  or  not.  Upon  these  findings 
a  verdict  of  Notguilty  was  directed  by  the 
judge.  {fieg,y,KarriearydAt'kin»,  March, 
18^.    Hawkins,  J.)    75. 

Settirui  fi/re  to  things  in  a  building  under 
8uch  dreumstances  that  if  the  building 
were  thereby  set  fire  to,  the  ofenee  would 
amount  to  felony — ^24  &  25  V%ct  e.  97,  a.  7. 
— ^A  servant  girl  entered  on  her  service  on 
the  2nd  day  of  January,  and  on  the  10th 
received  notice  to  leave  at  the  end  of  one 
month.  On  the  15th  a  sheet  was  discovered 
burning  on  a  chair  in  front  of,  but  four  feet 
from,  tne  kitchen  fire.  The  girl  was  in  the 
kitchen,  and  either  could  not  or  would  not 
^ve  any  account  of  the  occurrence.  Later 
in  the  same  day  the  prisoner's  apron  was 
on  fire,  although  it  was  hanging  on  the 
kitchen  wall,  ten  feet  away  from  the  fire. 
At  5  p.m.  on  the  same  day  there  was  a 


third  fire,  and  at  7  p.m.  the  bed  andbedding 
in  the  nursery  were  on  fire,  the  girl  being 
there  at  the  time.  No  part  of  the  house 
was  actually  burnt.  Held,  that,  upon  the 
above  facts,  the  girl  could  not  be  mdicted 
for  the  felony  under  24  &  25  Yict.  c.  97, 
s.  7,  for  setting  fire  to  things  in  a  building 
under  such  circumstances  that  if  the  builcU 
ing  were  thereby  set  fire  to  would  amount 
to  felony.  If  a  person  maliciously,  with 
intent  to  injure  another  by  merely  burning 
his  goods,  sets  fire  to  such  goods  in  his 
house,  that  does  not  amount  to  a  felony 
under  24  &  25  Yici  c.  97,  s.  7,  even 
although  the  house  catches  fire,  unless  the 
circumstances  are  such  as  to  show  that  the 

Eerson  setting  fire  to  the  goods  knew  that 
y  so  doing  he  would  prmMbly  cause  the 
house  also  to  take  fire,  and  was  reckless 
whether  it  did  so  or  not ;  in  which  case 
there  would  be  abundant  evidence  that  he 
intended  to  bring  about  the  probable  con- 
sequence of  his  act,  viz.,  the  burning  of 
the  house.  (JSe^.  v.  Maggie  Nattrctss, 
March,  1882.    Hlawkins,  J.)    73. 

ASSAULT. 

Elementary  Education  Acts  1870  (33  <l^  34 
Vict  c.  75)  cwMil876  (39  4^40  Viet  e.  79)— 
Power  to  impose  home  lessons — Detention 
of  child  at  school  after  school  hours, — ^The 
master  of  a  board  school  established  under 
the  Elementary  Education  Acts  1870  and 
1876  is  not  authorised  by  those  Acts  in 
setting  lessons  to  be  prepared  at  home  by 
children  attending  such  school,  and  the 
detention  of  a  child  at  school  after  school 
hours  for  not  doing  home  lessons  amounts 
to  a  criminal  assault.  {Hunter  v.  Johnson, 
June,  1884.    Q.B.Div.)    600. 

ATTEMPT  TO  MUBDEB. 
(See  Murder.) 

AUTBEFOIS  ACQUIT,  Plba  of. 
(See  Practice,) 

BAIL,  Appbal  fbom  Bbfttsal  of. 
(See  Practice.) 

BANKBUPTOY. 

Convicted  feloiP^Liability  to  be  made  bank' 
rupt—Fehny  Act,  1870  (33  A^Vict.c,  23), 
ss,  7  and  S—Sanhruptcy  Act,  1869,  s,  6, 
sub -sect.  6. — ^A  convicted  felon  may  be 
adjudicated  a  bankrupt  on  an  act  of 
bankruptcy  committed  either  before  or 
after  his  conviction.  If  a  debtor's  sum- 
mons  be  served   on   a   convicted   felon 
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during  bis  imprisonment,  his  neglect 
to  pay,  secure,  or  compound  for  the  debt 
will  be  an  act  of  bankruptcj.  (JESv  parte 
Graves ;  Be  Harrie,  Nov.,  1881.  Ut.  of 
App.)    118. 

NonoES   IK   THB  "LoNDOK   Gazbttb." 

(See  Effidenee.) 

Proofs  Felony —  Forged  acceptances^^  D«- 
foeit  to  seewre  overdraft  at  hank-^Bight 
to  prove  for  overdraft — Compoundtng 
felony. — ^The  bankrupt  had  obtained  an 
overdraft  from  his  oankers  on  depositing 
certain  bills  of  exchange  as  security.  It 
was  afterwards  discovered  that  the  accept- 
ances to  the  bills  were  forgeries.  The  buls 
were  subsequently  delivered  up  to  the 
bankrupt  in  exchange  for  ioint  and  several 
promissory  notes  of  himself  and  his  father. 
It  was  aUeeed  that  part  of  the  arrangement 
was  that  the  bankers  would  not  prosecute 
the  bankrupt  for  forgery.  The  notes  were 
not  paid  at  maturity .  Held,  that,  assuming 
the  aUeeed  corrupt  agreement  had  been 
made,  tne  bankers  could  prove  for  the 
amount  of  the  overdraft  witnout  first  pro- 
secuting the  bankrupt.  (Ex  parte  Leslie ; 
Be  Querrier,  Feb.,  1882.  Ot.  of  App.) 
125. 

BASTARDY. 

Voluntary  witness — Befusal  to  answer  ques' 
tions — Power  of  justices  to  convmit  to 
prisonr-7  &  8  Vict.  c.  101,  «.  70—36  &  36 
Vict,  c.  65,  s,  4.— By  sect.  70  of  the  7  &  8 
Yict.  c.  101,  justices  in  petty  or  special 
sessions  may,  upon  the  request  of  any  party 
to  any  bastardy  proceedings  before  tnem, 
summon  any  person  to  appear  as  a  witness 
in  such  proceedings ;  and  if  any  person  so 
summoned  neglect  or  refuse  to  appear  to 
give  evidence  at  the  time  and  place  ap- 
pointed in  such  summons  ....  it 
shall  be  lawful  for  such  justices  by  war- 
rant ....  to  require  such  person  to 
be  brought  before  them ;  and  if  any  person 
coming  or  brought  before  any  sucn  jus- 
tices in  anv  such  proceedings  refuse  to  give 
evidence  therein,  it  shall  be  lawful  for  such 
justices  to  commit  any  person  to  anv  house 
of  correction  within  their  jurisdiction,  &c. 
On  the  hearing  of  a  bastardy  summons, 
the  allefi^ed  putative  father  went  into  the 
witness-box  and  denied  the  statement  of 
the  mother.  In  cross-examination  he  de- 
clined to  answer  a  question  (considered  by 
the  justices  to  be  material),  and  offered  to 
withdraw  from  the  case  and  consent  to  an 
order  being  made  against  him.  The  jus- 
tices committed  him  to  prison  for  refusing 
to  answer  the  question.    Held,  by  Grove 


and  Hawkins,  J  J.  (dissefiMmdc  Smith,  J.) 
that  the  justices  had  jurisdiction  to  commit, 
for  that  the  words  "  if  anjr  person  coming 
or  brought  before  such  justices,"  in  the 
above  section,  were  not  limited  to  persons 
who  had  been  summoned  to  appear  and 
give  evidence,  {fieg.  v.  Flavell  and 
anoiker,    Deo.,  1884.    Q.  B.  Div.)    660. 

BETTING. 

Place  Jceot  or  used  for  hetting^-Moving  about 
in  inclosed  fisld-^Betting  Kouses  Act  (16 
St  17  Vict  c,  119).'An  inclosed  field  was 
let  to  a  committee  for  the  purpose  of  hold- 
ing certain  dog  races,  to  wnicn  the  public 
were  admitted  on  payment  of  an  entrance 
fee.  The  appellant  attended  the  meeting, 
and  moved  about  in  the  field  and  made  bets 
with  various  persons  preeent.  Held,  that 
the  appellant  could  not  be  convicted  under 
the  16  &  17  Yict.  c.  119,  secta.  1  and  3,  of 
having  "  used  a  place  for  the  purpose  of 
betting  with  persons  resorting  thereto." 
(Snow  (app.)  V.  KUl  (resp.).  March,  1885. 
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Q.  B.Div.)    737. 

BIGAMY. 

Cdhahitaiion — Continuance  of  cohabitation 
doubtful — Presumption  of  law, — ^It  was 
proved  that  the  prisoner  and  his  wife  were 
married  in  1865,  and  that  they  lived 
together  after  marriage,  but  how  long  did 
not  appear.  There  was  no  evidence  of 
separation  or  when  they  last  saw  each 
otner.  In  1882  the  prisoner  married  a 
second  time,  and  was  indicted  for  and  con- 
victed of  bigamy.  Held,  that  there  was 
no  evidence  to  displace  the  presumption 
arising  on  this  state  of  facts  that  the  first 
wife  was  living  at  the  date  of  the  second 
marriage.  {Beg,  v.  Thomas  Jones,  June, 
1883.    0.  0.  R.)    284. 

Evidence, — On  a  trial  for  bigamy  two  certi- 
ficates were  produced,  one  purporting  to  be 
the  certificate  of  the  marriage  in  1§43,  of 
the  first  wife  to  A.  B.,  prior  to  the  mar- 
riage with  the  prisoner  in  1875 ;  the  other 
purporting  to  oe  a  certificate  of  the  death 
of  A.  B.  in  1880,  subsequent  to  the  mar- 
riage with  the  prisoner.  Held  (after  con- 
sultation with  the  Becorder  of  London), 
that  hsprimdfoMe  the  marriage  with  the 
prisoner  was  illegal,  the  so-called  first  wife 
could  give  evidence  on  the  trial  of  the 
accused.  {Beg,  v.  David  Ayley,  Nov., 
1881.  Deputy  Kecorder  of  London.)    328. 

Evidence — Proof  of  first  marriage. — ^Where 
the  proof  of  marriage  is  supported  by  a 
copy  of  the  certificate  and  evidence  that 
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the  prisoner  cohabited  with  a  person  of  the 
same  name  immediately  afterwards  :  Held 
(after  oonsnlting  with  Hawkins,  J.  and  the 
Recorder  of  London,  who  disagreed),  that 
in  the  absence  of  witnesses  of  the  mar- 
riage, or  some  farther  evidence,  the  proof 
was  insufficient.  (Beg.  v.  Thomas  Simp' 
son.  March,  1883.  The  Common  Ser- 
jeant.)   323. 

BOYCOTTING. 

Unlawful  notice — Declaring  person  "  boy- 
cotted "  and  to  he  shunned^Qiiestion  for 
the  jury-^Construction  of — 1  &  2  Will,  4, 
c.  4s4s  ( IrhUehoy  Act)  s.  3. — ^The  prisoner 
was  indicted  under  the  Whiteboy  Act  for 
posting  a  notice  to  the  following  effect : 
•*  G.  T.  is  hereby  declared  boycotted  by  the 
competent  tribunal  for  taking  into  his 
employment  Stanley,  the  assassin.  All 
Irishmen  must  shun  him  as  their  deadly 
enemy."  The  indictment  alleged  that  the 
notice  tended  (1)  to  excite  an  unlawful 
confederacy ;  (2)  to  excite  a  riot ;  (3)  to 
induce  persons  to  shun  George  Thompson 
against  the  form  of  the  statute.  The  jud^e 
at  the  trial,  upon  the  requisition  of  the 
counsel  for  the  Crown,  ruled  that  the 
notice  on  the  face  of  it  was  an  unlawful 
notice  within  the  meaning  of  the  statute, 
but  reserved  for  the  court  the  point 
whether  he  should  have  so  ruled  or  should 
have  left  the  question  to  the  jury.  The 
jury,  in  answer  to  the  only  question  sub- 
mitted to  them,  found  that  the  prisoner  had 
in  fact  posted  the  notice,  and  the  prisoner 
was  accordingly  convicted.  Held,  that  the 
notice  was  capable  of  bearing  the  meaning 
alleged  in  the  indictment;  but  that  the 
question  whether  it  did  in  fact  bear  sUch 
meaniufif  should  not  have  been  withdrawn 
from  tne  jury.  {Beg.  v,  Coady.  Feb., 
1882.    C.  O.R.Ir.)    89. 

BREACH  OP  THE  PEACE. 

Authority     to     disperse     Unlawful 

assemblt. 

(See  Justice  of  the  Peace.) 

BREAD,  Sale  of. 

Baker  not  provided  with  scales  and  weights 
— Delivery  of  bread  from  a  cart  at  a  cus» 
tomer^s  house  in  pursuance  of  a  previous 
order-^  &1  Wilt.  4>,  c.  37,  s.  7.— By  6&7 
Will.  4-,  c.  37,  s.  7,  "  Every  baker  or  seller 
of  bread  ....  who  shall  convey  or 
carry  out  bread  for  sale  in  and  from  any 
cart  or  other  carriage  shall  be  provided 
with  and  shall  constantly  carry  in  such  cart 
or  other  carriage  a  correct  beam  and  scales 


with  proper  weight-s  ....  and  in 
case  any  such  baker  or  seller  of  bread 
.  .  .  .  shall  at  any  time  carry  out  or  de- 
liver any  bread  without  being  provided  with 
such  beam  and  scales,  with  proper  weights 
.  .  .  .  then,  and  in  eve^  such  case, 
every  such  baker  or  seller  of  bread  shall 
for  every  such  offence  forfeit  and  pay  any 
sum  not  exceeding  five  pounds."  Held, 
that  this  section  applies  to  cases  where 
bread  is  delivered  in  pursuance  of  a  pre- 
vious order,  and  not  merely  to  cases  where 
the  haker  sends  out  bread  for  sale  in  a  cart. 
{Bidgway  (app.)  v.  Ward  (resp.).  Dec, 
1884.    Q.B.^iv.)    603. 

Baker — Sale  and  delivery — Loaves  sold  and 
weighed  at  shop  in  customer's  presence — 
Delivered  at  customer's  house  by  baker* s 
cart  at  customer's  request — Cart  not  pro- 
vided with  beam  and  scales,  &c. — 6  &  7 
Will.  4,  c.  37 — Sect.  7 — Bread  "  carried  out 
and  delivered  for  sale." — Bread,  bought 
by  a  customer  at  a  baker's  shop,  and  then 
and  there  weighed  in  the  customer's  pre- 
sence, was  afterwards,  at  the  customer's 
request  and  to  oblige  her,  sent  by  the  baker 
in  his  cart,  with  other  goods  purchased  bv 
the  customer,  to  her  house  three  miles  oft, 
where  it  was  delivered  by  the  baker's  man, 
the  cart  not  being  provided  with  beam  and 
scales  with  proper  weights  as  directed  by 
sect.  7  of  the  6  &  7  Will.  4,  c.  37.  The 
justices  having  convicted  the  baker  of  an 
ofEence  under  sect.  7,  in  carrying  out  and 
delivering  bread  from  a  cart  not  provided 
with  beam  and  scales,  &c. :  Held,  that  the 
bread  was  not  "  carried  out  and  delivered  " 
by  the  appellant  as  a  baker  "  for  sale,"  but 
for  the  convenience  and  at  the  request  of 
the  customer,  the  sale  and  weighing  having 
taken  place  at  the  shop,  and  that  tneref  ore 
no  offence  had  been  committed  under 
sect.  7.  Bobinson  v.  Cliffe  (1  Ex.  Div. 
295  ;  34  L.  T.  Rep.  N.  S.  689)  and  Bidgway 
V.  Ward  (15  Oox  C.  C.  603 ;  14  Q.  B.  Div. 
110 ;  51  L.T.Rep.  N.  S.  704)  distinguished. 
{Daniel  v.  Whitefield.  June,  1885.  Q.  B. 
Div.)    762. 

CENTRAL  CRIMINAL  COURT. 

Superior  Court  Mandamus— 4i  &  5  WiJX.  4, 
c.  36. — ^A  mandamus  from  the  High  Court 
of  Justice  will  not  lie  to  the  Central 
Criminal  Court,  that  being  a  Superior  and 
not  an  inferior  court.  The  Recorder  of 
London,  one  of  the  justices  of  the  Central 
Criminal  Court,  by  the  4  &  5  Will.  4,  c.  36, 
having  refused  to  make  an  order  for  the 
restitution  of  stolen  proi)erty  under  sect. 
100  of  24  &  25  Yict.  c.  96,  this  court  has 
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no  jnriDdietioii  to  compel  him  to  make  the 
order.  (Beg.  t.  The  Judges  and  Justices 
of  the  Central  Criminal  Vowrt*  Feb.  1883. 
Q.B.Div.)    324. 

CERTIORARI. 

(See  Fradice,) 

Fbesh  Etidence  on  Motion  fob. 

(See  Sureties  for  Good  Behamour.) 

COERCION. 

Highway  Robbeby. 

(See  Husband  and  Wife.) 

COMMITMENT, 
Effect  of  Home  Office  Cibottlab  on 

FoBM  of, 

(See  Oaol  Delivery.) 

COMMITTAL   TO   PRISON, 

Meaning  of. 

(See  Prisons  Act,  1877.) 

COMMON  NUISANCE. 
(See  Cremation.) 

COMPOUNDING  FELONY. 

Indictment — Absence  of  allegation  of  db» 
stention  from  prosecution — Vom/imssion  of 
offence  by  other  than  owner  of  stolen  prO' 
perty — Theft-bote.  —  The  offence  of  com- 
pounding a  felony  is  complete  at  the  time 
when  the  agreement  to  abstain  from  pro- 
secuting is  made ;  and  it  is  not  necessary 
therefore  in  an  indictment  for  such  an 
offence  to  allege  that  the  prisoner  did 
abstain  from  prosecuting,  and  that  by 
reason  of  such  aostention  the  thief  escaped 
prosecution.  Any  person  having  know- 
ledge that  a  felony  has  been  committed, 
and  entering  into  an  agreement  to  abstain 
from  prosecuting,  or  to  hinder  the  ends  of 
justice,  is  guilty  of  the  offence  of  com- 
XK)unding  a  felony ;  and  that  offence  is  not 
confined  to  the  owners  of  stolen  property 
entering  into  such  agreements.  [Beg.  v. 
Burgess.    Dec.  1885.    C.C.  R.)    779. 

(See  also  Bankruptcy.) 

CONSPIRACY. 

Bestraint  of  trade — Combination  of  ship- 
owners — Circulars — Interiminiunction.-^ 
The  defendant  shipowners  had  combined 
together,  and  their  agents  in  China  had 
issued  circulars  there  to  the  effect  that 
exporters  in  China  who  confined  their 
shipments  of  goods  to  yessels  owned  by 
the  combined   lines  should  be  allowed  a 


rebate,  pajrable  half-yearly,  on  the  freight 
charged.  Any  shipment  at  any  port  in 
China  by  an  outside  steamer  to  exclude  the 
shipper  of  such  shipment  from  participating 
in  the  return  during  the  whole  six-monthly 
period  within  which  it  had  been  made. 
The  plaintiffs,  on  the  ground  that  such 
combmation  was  a  consp&acy  entered  into 
with  the  object  of  ruining  them  (the  plain- 
tiff), and  of  driving  away  competition, 
applied  for  an  interim  m junction  to  restrain 
the  defendants  from  eontinlung  to  issue 
these  circulars,  and  from  otherwise  acting 
in  restraint  of  trade:  Held,  that,  as  the 
plaintiffs  had  not  shown  that  the  refusal  of 
this  application  would  result  in  irreparable 
injury  to  them,  and  as  they  might  recoyer 
ample  compensation  in  damages  if  they 
succeeded  at  the  trial,  and  t£e  cause  of 
action  being  doubtful,  this  was  not  a  case 
in  which  the  court  would  grant  an  interim 
injunction.  Held,  that  such  a  combination, 
if  proved  according  to  the  plaintiffs'  con- 
tention, would  be  a  conspiracy  within  the 
principle  laid  down  in  jRex  y.  Eceles  (1 
Leach  C.  C.  274).  ( The  Mogul  Steamship 
Company  Limited  v.  McGregor,  Gow,  arid 
Co.  and  others.  Aug.,  1885.  Q.  B.  Div.) 
740. 

CONSPIRACY  TO  DEFRAUD. 

Abuse  of  legal  process — Attempt  to  obtain 
money  by  false  pretences — Evidence — An 
attorney  combining  with  his  client  to  en* 
force  payment  of  m^oney  hnovm  not  to  be 
really  owing ,  and  m^kingfalse  representa' 
tions  with  that  object-^Un  a  motion  for  a 
new  trial  on  behalf  of  two  defendants, 
an  attorney  and  his  client,  indicted  for  con- 
spiring to  defraud,  and  also  with  attempt- 
ing to  obtain  money  by  false  pretences, 
there  being  evidence  that  they  combined 
together  to  enforce,  by  means  of  the  abuse 
of  legal  process,  payment  of  sums  they 
must  have  known  not  to  be  due,  and  also 
made  false  representations  with  that  object. 
Held,  that  there  was  evidence  for  the  jury 
on  both  charges,  that  a  direction  to  the 
jury  that  if  they  were  satisfied  of  these 
facts  they  ought  to  convict  on  both  charges, 
was  correct,  and  that  the  conviction  there- 
fore was  right.  {Beg.  v.  Taylor  and  Boynes. 
April,  1883.    Q.  B.Div.)    268. 

False  Pretences — Comhining  together  to  en* 
force  by  means  of  legal  process  payment 
ofpretmded  debt. — ^A  moneylender  having 
a  claim  for  a  small  sum  against  a  borrower 
for  money  lent  and  high  interest,  caused 
an  attorney  to  issue  process  for  a  sum 
double  the  amount,  making  up  the  differ- 
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enoe  by  items  charged  on  various  pre- 
tences ;  and  after  recemng  payment  from 
a  third  party  of  the  sum  lent,  so  that  only 
a  snm  of  5l.  remained  due  for  interest, 
still  prosecuted  the  suit  for  the  whole 
amount  indorsed  on  the  process,  and  then 
tried  to  get  from  the  debtor  a  charge  on 
property  of  far  greater  value,  and  repre- 
sented to  the  tlurd  party  that  the  wnole 
sum  claimed  was  really  due.  The  money- 
lender and  the  attomev  being  indicted  for 
conspiracy  to  defraua  the  borrower,  and 
also  lor  attempting  to  obtain  money  from 
the  third  party  by  means  of  false  pre- 
tences, it  was  held  that  there  was  a  case  for 
the  jury  on  both  counts;  and  that  if  the 
jury  believed  the  two  combined  together  to 
enforce  by  legal  process  payment  of  sums, 
they  knew  not  to  be  due,  and  falsely  re- 
presented them  to  be  due,  in  order  to 
obtain  payment,  they  were  liable  to  be  con- 
victed. (Beg,  V.  Taylor  and  Bowies, 
April,  1883.    Q.  B.Div.)    265. 

OONVBrANOE   OF   PRISONER. 

Expenses. 

(See  Prisons  Act,  1877.) 

COPARTNERSHIP. 

YoxjNa  Men's  Christian  Association. 
(See  Embexzlement,) 

CORONER. 

Interference  with — Ohstrttction  of  course  of 
justice — Jurisdiction  of  coroner — Burning 
body  after  appointment  and  before  holding 
of  inquest — Misdemeanour. ^^li  is  an  in- 
dictable misdemeanour  wilfully  to  prevent 
the  holding  of  an  inquest  of  wnich  a 
coroner  lias  given  notice,  or  to  destroy  a 
bodv  upon  wmch  an  inquisition  ought  to  be 
held,  where,  therefore,  a  coroner  bond 
fide  believes  information  given  to  him  to 
be  true,  which,  if  true,  would  necessitate 
the  holding  of  an  inquest,  it  is  the  duty  of 
the  coroner  to  hold  an  inquest ;  and  it  is  a 
misdemeanour  to  prevent  the  holding  of 
such  inquest,  notwithstanding  that  the  in- 
formation g^ven  to  the  coroner  was  in  fact 
untrue.  A  coroner,  however,  has  not  an 
absolute  right  to  hold  an  inquest  in  any 
case  he  chooses.  In  order  to  justify  him  in 
holding  an  inquest  he  must  have  reasonable 
grounds  for  believing  that  the  death  was 
caused  by  unnatural  means.  {Reg,  v.  8te' 
phenson,    June,  1884.    C.  C.  R.)    679. 


CORPSE. 

ExPOsxTBE  ON  Highway. 

(See  Nuisance,) 

Fbbvention  of  Inqitest  on. 
(See  Coroner,) 

Property  in—Fraudulently  obtaining  a  licence 
to  remove  a  corpse  from  a  burial  ground 
^-B/iqhts  of  executors — Cremation. — By  a 
codicil  to  nis  will  A.  directed  that  within 
three  days  after  his  death,  or  as  soon  as 
conveniently  might  be,  his  body  should  be 
given  to  W.,  to  w)  dealt  with  by  her  in  such 
manner  as  he  had  directed  to  be  done  in  a 
private  letter  to  her,  and  that  any  costs  or 
expenses  that  might  be  incurred  b^  W.  in 
carrying  out  and  performing  the  instruc- 
tions contained  in  tne  said  letter  should  be 
paid  and  discharged  by  the  executors  to 
nis  will  on  production  of  account  and 
vouchers  within  three  months  after  his 
decease.  The  private  letter  referred  to 
contained  directions  for  the  cremation  of 
the  body.  The  executors  refused  to  deliver 
up  the  body  to  W.,  and  had  it  buried,  two 
days  after  his  death,  in  the  unconsecrated 
part  of  Brompton  Cemetery.  W.  obtained 
a  licence  from  the  Secretary  of  State  for 
the  removal  of  the  body  on  a  representa- 
tion that  she  desired  to  remove  it  into 
consecrated  ground.  She  then  had  it  con- 
veyed to  Italy,  and  cremated,  and  the 
ashes  brought  back  and  buried  in  England. 
She  then  Drought  an  action  to  recover 
from  the  testator's  estate  the  expenses 
incurred  in  the  cremation  of  his  body. 
Held,  that,  there  being  no  property  in  a 
corpse,  the  direction  in  the  testator's 
codicil  for  the  delivery  of  the  body  to  W. 
was  wholly  void.  That  the  use  of  the 
licence  to  remove  a  body  for  the  purpose 
of  re-burial,  in  order  to  remove  it  for  the 
purposes  of  cremation,  is  an  illegal  act. 
That  the  way  in  which  the  licence  was 
obtained  and  the  act  done  were  fraudulent, 
and  no  claim  for  expenses  for  an  act  so 
done  could  be  permitted  in  a  court  of 
equity.  Semble,  cremation  in  England  is 
per  se  illegal.  {WiUiams  v.  Williams, 
March,  1882.    Ch.  Div.)    39. 

CREMATION. 

Comm^yn  nuisance, — The  mere  act  of  burn- 
ing a  dead  human  body  is  not  in  itaelf  a 
crime,  but  if  it  is  burnt  in  an  indecent 
manner  or  in  such  a  way  as  to  give  offence 
to  any  portion  of  the  public  being  in  a 
place  where  they  had  a  right  to  be  it  is  a 
common  nuisance.  {Beg,  v.  Price.  Feb.» 
1884.    Stephen,  J.)    389. 
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OBSTBtrCTION  OF  COUBSE  OF  JUSTICB. 

(See  Coroner,) 

Pbopbbty  in  Oobpse. 
(See  Corpse.) 

CEIMINAL  INTOEMATION. 
(See  LibeL) 

CRIMINAL   LAW    AMENDMENT 

ACT,  1885. 

Crirl  under  sixteen — Suffering  to  resort  to  or 
he  in  or  wpon  premises  for  unlawful  pur* 
poses  —  Daughter  living  with  mother—^ 
Mother  penmtting  pro8t%tution  of  daughter 
—48  «fe49  Vict.  c.  69,  ss.  6  and  12.— Under 
sect.  6  of  theCriminalLaw  Amendment  A.ct, 
1885,  a  mother  can  be  convicted  of  know- 
ingly snffering  her  daughter,  of  the  age 
mentioned  in  the  section,  to  be  in  or  upon 
premises  for  the  purpose  therein  specined, 
notwithstanding  the  fact  that  such  pre- 
mises are  those  in  which  the  mother  and 
daughter  lire  together,  haying  no  other 
home.  Sect.  12  of  the  Act  is  not  intended 
to  deal  with  such  a  case  to  the  exclusion  of 
sect.  6,  but  is  intended  to  enable  the  court 
to  make  an  order  divesting  parents,  &c,, 
of  authority  over  girls  in  respect  of  whom 
such  parents,  <^c.,  nave  been  convicted  of 
an  offence  under  sect  6.  (Beg»  v.  Webster, 
Dec.  1885.    0.  C.  R.)    775. 

CRIMINAL  LUNATIC. 

Maintenance  of -^Prison  Act,  1877—40  &  41 
Vict.  c.  21,  ss.  4  and  67. — The  effect  of 
sect.  4  of  the  Prison  Act,  1877,  is  to 
transfer  the  liability  for  the  maintenance 
of  a  criminal  lunatic  from  the  county  to 
the  Consolidated  Fund.  Judgment  of  the 
Court  of  Appeal  reversed.  Qilews  v.  The 
Queen.    Dec.,  1882.    H.  ofL.)    185. 


(( 


CRIMINAL  PRISONER." 


Prisons  Acts,  1865  and  1877 — Vaeeinaiion 
Act,  1867 — Summary  Jurisdiction  Act, 
1879 — Jervis*s  Act,  1848. — ^A  person  who 
is  committed  to  prison  in  default  of  dis- 
tress for  non-payment  of  a  sum  of  money 
adjudged  to  be  paid  by  a  court  of 
summary  jurisdiction  on  an  information 
under  sect.  31  of  the  Yaccination  Act, 
1867,  is  a  *'  criminal  prisoner  "  within  the 
meaning  of  the  Prisons  Act,  1865,  s.  5, 
and  must  be  treated  as  such  while  in 
prison.  {Kennard  v.  Simmons  and  others. 
Feb.,  1884.    Lindley,  L.J.)    397. 

CRIMINAL  TRIAL. 
(See  Practice.) 


CRUELTY  TO  ANIMALS. 

Dishorning  cattle--12  A  13  Vict,  c,  92,  s.  2. 
—By  the  12  &  13  Yict.  c.  92,  s.  2,  it  was 
enacted,  *'  That  if  any  person  shall  from 
and  after  the  passing  of  this  Act  cruelly 
beat,  ill-treat,  over-drive,  abuse,  or  torture, 
or  cause  or  procure  to  be  cruelly  beaten,  ill- 
treated,  over-driven,  abused,  or  tortured,  any 
animal,  every  such  offender  shall  for  every 
such  offence  forfeit  and  p^r  a  penalty  not 
exceeding  five  pounds."  McA.  being  the 
owner  of  thirfy-four  head  of  cattle,  on  the 
25th  day  of  February,  1884,  caused  their 
horns  to  be  cut  off  close  to  the  skull.  B. 
took  out  a  summons  against  McA.  for 
having  caused  the  horns  of  certain  cattle  to 
be  cut  off  and  otherwise  ill-treated  them  on 
the  25th  day  of  February,  1884,  at  Greenan, 
in  the  county  of  Meath,  and  thereby  caused 
and  nrocured  them  to  be  then  and  there 
cruelly  ill-treated,  tortured,  and  abused, 
contrary  to  the  2nd  section  of  the  12  &  13 
Yict.  c.  92.  Upon  the  hearing  of  the 
summons  evidence  was  given  that  the 
operation  of  dishorning  caused  very  great 
pain  and  suffering,  and  that  the  reasons 
for  cutting  off  the  horns  were  (1)  greater 
convenience  in  feeding  cattle  in  yaras,  and 
(2)  that  cattle  without  horns  brought  in 
some  places  21.  a  head  more  than  those 
with  horns.  The  magistrate  who  heard 
the  summons,  having  refused  to  convict 
McA.,  was  called  upon  by  B.  to  state  a  case 
for  the  opinion  of  the  Exchequer  Division 
as  to  whether  he  was  wrong  in  point  of 
law  in  dismissing  the  case.  Held,  that 
McA.  was  guilty  of  the  offence  of  cruelly 
ill-treating  and  abusing  the  cattle,  within 
the  meaning  of  the  &d  section  of  the 
12  &  13  Yict.  c.  92,  and  ought  to  have 
been  convicted.  (Brady{a,'pjp^  v.  McArdle 
(resp.).  ■  April,  1884.    Ex.  Div.  Ir.)    516. 

DEBTORS  ACT,  1869. 

32  (0  33  Viet,  e.  62,  s.  5 — Motion  to  commit 
-—Refusal  by  judge  at  chambers — Appeal 
— Discretion, — ^A  refusal  by  a  judge  at 
chambers  to  make  an  order  to  commit  a 
defendant  to  prison  for  default  of  payment 
of  a  judgment  debt  is  a  matter  within 
sect.  50  of  the  Judicature  Act,  1873,  and 
therefore  subject  to  appeal.  {Debenham  v. 
Wardroper.  March,  1883.  Q.  B.  Div.) 
207. 

32  ife  33  Vict,  c.  62,  s,  13,  sub-sect,  3 — Intent 
to  defraud  creditors — Evidence  of  intent 
to  defeat,  aiid  delay  one  creditor  only — 
Meaning  of  "  any  person  "  in  sect.  13. — 
The  32  &  33  Yict.  c.  62,  s.  13,  enacts,  "  if 
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any  person  has,  with  intent  to  defraud  his 
creditors,  concealed  or  removed  any  part  of 
his  property  since  or  within  two  months  of 
any  unsatisfied  judgment,  or  order  for  pay- 
ment of  money,"  he  shall  be  guilty  of  a 
misdemeanour.  A  judgment  was  obtained 
against  B.  for  18L  40.  Sd.  (November  8, 
iSSl).  On  the  night  of  that  day  he,  with 
the  assistance  of,  the  other  two  prisoners, 
removed  his  goods  with  the  object  of 
defeating  ana  delaying  the  execution 
creditor.  B.  and  the  other  two  prisoners 
were  indicted  and  convicted  for  removing 
the  goods,  with  intent  to  defraud  v  B.^ 
creditors  [plural].  The  chairman  left  the 
question  01  intention  to  defeat  the  creditors 
U>  the  jury,  mling  that  there  was  evidence 
of  an  intention  to  defraud  the  creditors 
generally.  Held,  that  the  ruling  of  the 
chairman  was  wrong,  and  that  the  convic- 
tion could  not  be  sustained.  Held,  also, 
that  the  words  "  any  person  "  in  sect.  13 
meant  any  person,  and  was  not  confined  to 
bankrupts  or  persons  who  had  liquidated 
their  affairs  in  bankruptcy.  {Beg,  v.  Bow- 
lands,  Williams,  and  J.  WiUiama,  March, 
1882.    0.  0.  B.)    31. 

BehtoTB  {Irdand)  Act,  1872  (35  «f  36  Vict, 
c.  57) — Order  of  commitment  for  non- 
payment of  instalments — Not  acted  on — 
Expiration  of  time  during  which  order 
was  in  force — Second  order  of  commitment 
for  non-payment  of  same  instalments — 
Writ  of  prohibition. — In  June,  1879, 
T.  Haynes  obtained  a  decree  from  the 
Becorder  of  the  city  of  Dublin  against 
P.  Keogh  for  39Z.  lOs.  Not  being  able  to 
ge.t  payment,  he  obtained  an  order  from 
the  xtecorder  under  the  Debtors  (Ireland) 
Act,  1872,  against  the  said  P.  Keogh  for 
payment  by  monthly  instalments.  P. 
Keogh  having  made  default  in  payment 
of  some  of  the  instalments,  the  Becorder 
in  July,  1880,  on  the  application  of  T. 
Haynes,  made  an  order  of  commitment 
against  P.  Keogh,  but  a  stay  was  put  on 
the  order  until  the  month  of  October, 
1880.  No  payment  having  been  made  by 
P.  Keogh,  a  second  order  of  commitment 
was  made  by  the  Becorder,  at  the  October 
sessions  for  1880,  for  the  instalments  that 
fell  due  between  the  months  of  July  and 
October.  P.  Keogh  was  not  arrested  under 
either  of  the  said  orders,  and  the  time  for 
which  they  were  in  force  having  expired, 
T.  Hajmos  applied  to  the  Becorder  and 
obtained  from  him,  at  the  October  sessions 
of  1882,  fresh  orders  of  commitment 
against  P.  Keogh  on  foot  of  the  same 
instalments   as   those    upon   which    the 


Srevious  orders  had  been  obtained.  P. 
[eogh  having  obtained  a  conditional  order 
for  a  writ  of  prohibition  to  prevent  the 
last  orders  from  being  acted  on,  and  T. 
Haynes  having  showed  cause :  Held,  that 
the  conditiomS  order  must  be  discharged. 
{Beg.  Y.  The  Becorder  of  Dublin.    Dec., 

1883.  Q.  B.  Div.  Ir.)    376. 

DESTITUTE   PEBSON. 

Befxtsal  of  Medical  Absistancb  to,  bt 

Belieying  Offices. 

(See  Manslaughter.) 

DYING  DBCLABATIONS. 
(See  Evidence  and  Murder.) 

ELEMENTABY   EDUCATION    ACTS. 

Detention  of  Child  at  School  afteb 

School  Houbs. 

(See  Assault.) 

EMBEZZLEMENT. 

Larceny — Bale  by  a  person  authorised  to 
sell,  and  fraudulent  appropriation  by 
him  of  the  price. — On  an  indictment 
which  charged  that  the  prisoner,  as  ser- 
vant of  the  prosecutor,  received  a  sum  of 
money  and  fraudulently  embezzled  and 
appropriated  it,  and  so  did  steal  the 
money;  the  evidence  being  that  the 
prisoner,  not  being  otherwise  in  the  service 
of  the  prosecutor,  was  employed  by  him 
merely  to  take  care  of  a  horse  for  a  few 
days  and  afterwards  to  sell  it,  and  having 
sold  it,  had  absconded  with  the  money 
and  dishonestlv  appropriated  it :  Held,  it 
having  been  ruled  at  the  trial  that  he  was 
not  a  servant,  that  he  was  bailee  of  the 
money,  and  might  be  convicted  of  stealing 
the  money :  Stephen,  J.  dissenting,  on  the 
ground  that  the  prisoner  was  not  a  bailee 
of  the  money.    {Beg.  v.  De  Banks.    May, 

1884.  C.  C.B.)    450. 

Moneys  belonging  to  copartnership — Asso- 
ciation for  aain  or  profit — Young  Men^s 
Christian  Associatian — 31  &  32  Vict.  c. 
116,  s.  1. — ^An  association  which  has  not 
for  its  object  gain  or  profit  is  not  a  co- 
partnership within  sect.  1  of  the  Act  to 
amend  the  law  relating  to  Larceny  and 
Embezzlement  of  1868 ;  and  where  B.,  a 
member  of  a  Young  Men's  Christian  Asso- 
ciation, having  embezzled  money  obtained 
by  him  on  behalf  of  the  association,  was 
indicted  for  that  he,  being  a  member  of  a 
copartnership,  did  embezzle  moneys  belong- 
ing to  the  copartnership :  Held,  that  the 
object  of  the  association  being  "the  ex- 
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tennon  of  the  kingdom  of  the  Lord  Jeans 
Christ  among  young  men,  and  the  deTelop- 
ment  of  their  spiritnal  life  and  mental 
powers,"  snch  association  was  not  a  co- 
partnership  within  the  section,  and  that 
therefore  xl.  conld  not  be  convicted  upon 
such  an  indictment.  (Beg,  t.  Boh9on. 
Dec.  1885.    C.  C.  R.)    772. 

EYIDENCE. 

AdmUaion  obtained  by  quesiionB^SioLU" 
ment  of  onevrUoner  tneriminating  others 
"—Admieeibuiiy  of,  againet  tA«iii.— After 
a  prisoner  is  in  custody  the  police  hare  no 
ri^ht  to  ask  him  €[nestions,  and  an  admis- 
mission  or  confession  obtained  in  that  way 
is  inadmissible  in  evidence;  and  where 
one  of  several  prisoners  in  custody  makes 
a  statement  admitting  his  g^t  and  also 
incriminating  the  other  prisoners,  and 
snch  statement  is  af  terwaros  read  over  to 
the  others  by  the  constable  who  asks  them 
what  they  have  to  say  to  that,  this  is  in  the 
nature  of  a  cross-examination  of  the 
prisoners,  and  such  statement  and  their 
answers  are  not  admissible  as  evidence 
against  them  on  their  trial.  Seeus  where 
the  persons  are  not  in  custody.  {Beg,  v. 
Oamn  and  others.  April,  1885.  Smith,  J.) 
656. 

Aiding  akd  ABSTrnro. 
(See  Prize  Fight,) 

Bankruptcy  -*  Notices  in  the  London 
Oasetie — CtUtings  from  the  QaseHe. 
— ^A  petition  in  bankruptcy  having  been 
presented  against  the  prisoner  in  the  D. 
County  Court,  the  Court  made  an  order 
that  the  publication  of  a  notice  of  the 
petition  in  the  London  Ocuiette  should 
be  deemed  service  of  the  petition  on  the 
prisoner.  The  prisoner  cud  not  appear 
according  to  this  notice,  and  there  was 
no  evidence  that  it  had  come  to  his  know- 
ledge. The  prisoner  was  adjudicated 
bankrupt  in  his  absence,  and  divers  pro- 
ceedings in  the  bankruptcy  took  place. 
Snbsequentlv  thereto  the  prisoner  was 
arrestei,  ana  afterwards  examined  in  court 
touching  his  affairs  by  the  trustee  in  the 
bankruptcy,  and  the  result  was  that  he 
was  indicted  and  convicted  for  various 
offences  under  the  Bankruptcy  Act.  On 
the  trial,  in  proof  of  the  publication  of  the 
order  of  the  County  Court  in  the  Gazette 
the  file  of  the  proceedings  in  the  Bank- 
ruptcy Court  was  produced,  containing  a 
cutting  from  the  Gazette  of  the  adver- 
tisement of  the  order  of  the  County  Court 
and  notice  to  appear.  Held,  that  this 
cutting  from  the  Gazette  was  improperly 


received  as  evidence  of  the  publication  of 
the  notice  in  the  London  Gazette  and 
that  the  conviction  could  not  be  sustained. 
{Beg,Y,  Thomas  Lowe,  June,  1883.  C.C.B.) 
286. 

Collateral  documents — Uttering — Evidence 
of  guiUy  knowledge-^Admissibility  of 
evidence — Functions  of  judge  and  jury, — 
The  prisoner,  who  was  the  stamp  distri- 
butor of  the  Queen's  Bench  Division,  was 
indicted  for  uttering  three  law  forms  with 
forged  stamps  impressed  thereon.  The 
forms  which  were  the  subject  of  the  in- 
dictment were  those  ordinarilv  used  by  the 
stamp  distributor  of  the  Exchequer  Divi- 
sion, and  bore  his  particular  mark.  It 
sometimes  happens  that  in  the  process  of 
stamping  a  second  sheet  of  paper  is  inad- 
vertently placed  under  the  sneet  which  is 
brought  into  contact  with  the  die;  this 
second  sheet  receives  an  impression,  but  of 
a  fainter  character,  and  one  which  can  be 
distinguished  from  the  impression  made  on 
the  outer  sheet.  These  second  sheets  are 
called  "  blinds,"  and  are  never  supposed  to 
be  issued  by  the  Stamping  Dej^riment, 
nor  are  thev  regarded  as  c^enuine  dies. 
The  principal  defence  was  tnat  when  the 
prisoner  sent  to  purchase  genuine  stamps 
nis  messenger,  either  deceived  by  the  guilty 
party  or  in  collusion  with  him,  brought 
oack  "  blinds  "  which  were  then  innocently 
sold  by  the  prisoner.  To  meet  this  defence 
counsel  for  the  Crown  proposed  to  give  in 
evidence  several  documents  from  the  files 
of  the  Queen's  Bench  Division,  which 
were  on  forms  bearing  the  prisoner's  par- 
ticular mark,  and  the  stamps  on  which 
were,  in  the  opinion  of  the  expert,  for- 
geries of  a  similar  character  as  those  the 
subject  of  the  indictment.  Counsel  for 
the  prisoner  objected  to  these  documents 
being  given  in  evidence,  as  there  was  not 
sufficient  evidence  to  connect  the  prisoner 
with  them;  but  the  learned  judge,  being 
pressed  by  the  Crown,  received  them  in 
evidence,  but  reserved  the  question  for 
this  court  whether  he  was  warranted  in 
permitting  the  jury  to  regard  these  docu- 
ments as  having  been  uttered  by  the  prisoner, 
and  having  been  so  utt-ered  as  evidence 
of  guilty  knowledge.  Held  {diss,  Fitz- 
gerfud,  B.  and  Barry,  J.),  that  there  was 
sufficient  evidence  to  connect  the  prisoner 
with  the  documents  on  the  file  of  the 
Queen's  Bench  Division,  and  of  these 
having  been  uttered  by  him ;  and  that  they 
were  rightly  submitted  to  the  jury  as 
evidence  of  guilty  knowledge.  {Beg,  v. 
Colclough.    Feb.,  1882.    C.C.R.Ir.)   92. 
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COKTRADICTOBT  STATEMENTS  BY  WiTKBSS. 

(See  Bape,) 

Dying  declaration — Consciousness  of  im- 
pending  dissolution.  —  The  deceased, 
shortly  after  the  occurrence  which  re- 
sulted in  her  death,  was  seen  standing  at 
the  door  of  a  neighbour's  house  in  a  faint- 
in|f  condition,  and  apx>arently  dying.  She 
said,  "  I  am  dying ;  look  to  my  chudren ;" 
and  she  then  mauie  a  statement  as  to  the 
cause  of  her  injuries.  Held,  by  Hawkins,  J., 
after  consulting  Baegallay,  L.J.,  that  the 
statement  then  made  was  admissible  in 
CTidence  as  a  d^ong  declaration.  {Beg.  y. 
Ooddard.    Feb.,  1882.    Hawkins,  J.)    7. 

Dting  Declarations. 
(See  also  Murder.) 

False  Fbetences. 

(See    Conspiracy   to   Defraud   and    False 

Fretences.) 

Intent  to  Defbaud  Gbeditoes. 
(See  Debtors  Act,) 

Motive. 
(See  Mu/rder,) 

Neglect  to  StrppLY  Medical  Aid. 
(See  Manslaughter.) 

Newspapes  Bepobt  of  Speech. 
(See  Justices  of  the  Feace,) 

Overt  Act. 
(See  Treason  Felony,) 

Faety  Accused  as  Witness. 
(See  Justice  of  the  FeoM.) 

FriviUge — Question  tending  to  criminate. — 
A  witness  is  not  the  sole  judge  whether  a 
question  put  to  him  may  tend  to  criminate 
him.  To  entitle  a  witness  to  the  privilege 
of  silence  the  court  must  see,  from  the 
circumstances  of  the  case  and  the  nature 
of  the  evidence  which  the  witness  is  called 
upon  to  give,  that  there  is  reasonable 
ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer ;  but, 
if  the  fact  of  the  witness  being  in  danger 
be  once  made  to  appear,  great  latitude 
should  be  allowed  him  in  judging  for  him- 
self of  the  effect  of  any  particular  question. 
Reg.  V.  Boyes  (6  L.  T.  Rep.  N.  S.  147 ;  1 
B.  &  S.  3ll)  approved.  {Ihs  parte  Rey- 
nolds; Be  Beynolds.  March,  1882.  Gt 
ofApp.)    108. 

Frivilege^Solicitor  and  client — Communis 
ccUion  prior  to  commission  of  crime^^ 
Indictment   of  cUent-^Admissibility   of 


evidence  of  solicitor — Frqfessional  employ' 
msnt. — Professional  confidence  and  pro- 
fessional employment  are  essential  to  render 
communications  between  solicitors  and 
their  clients  privileged.  Where,  therefore, 
the  client  has  a  criminal  object  in  view  in 
his  communications  with  his  solicitor,  one 
of  these  elements  must  necessarily  be 
absent,  and  a  communication  between  a 
solicitor  and  his  client,  which  was  a  step 
preparatory  to  the  commission  of  a  criminal 
offence,  is  admissible  as  evidence  in  the 
prosecution  of  the  client  for  such  offence. 
In  each  particular  case  the  court  must 
determine  upon  the  facts  actually  given  in 
evidence,  or  proposed  to  be  given  in  evi- 
dence, whether  it  seems  probable  that  the 
accused  person  mav  have  consulted  his 
leg^  adviser,  not  after  the  commission  of 
the  crime  for  the  legitimate  purpose  of 
being  defended,  but  before  the  commission 
of  the  crime  for  the  purpose  of  being 
guided  or  helped  in  committing  it.  Ana 
every  precaution  must  be  taken  not  to 
hamper  prisoners  in  making  their  defence, 
nor  to  enable  knowledge  to  be  acquired 
improperly,  nor  to  compel  unnecessaiy 
disclosures.  {Beg.  v.  Com  and  BaiUon. 
Dec,  1884.    C.  0.  R.)    611. 

Proof  of  First  Mabbiaoe. 
(See  Bigamy.) 

Beeeifdng  stolen  property — Account  ^ven  by 
the  prisoner — Evidence  to  negative  U. — 
On  an  indictment  for  receiving  goods 
knowing  them  to  have  been  stolen,  the 
prisoner's  account  being  that  he  had  pur- 
chased them  of  a  tradesman  in  the  same 
town,  other  circumstances  in  the  case 
tending  to  negative  it,  though  the  trades- 
man was  not  called  for  the  prosecution: 
Held,  that  it  was  not  necessary  to  call  him 
on  the  part  of  the  prosecution,  there  being 
other  circumstances  in  the  case  from  whion 
the  mry  might  fairly  infer  the  falsehood 
of  the  prisoner's  story.  {Beg.  v.  Bitson^ 
June,  1884.    CO.  R.)    478. 

Beceiving  stolen  property — CfuiUy  knowledge 
— Fossession  of  other  property  stolen 
within  preceding  twelve  months  —  Fre- 
vention  of  Crimes  Act,  1871  (34  &  35 
Viet.  c.  112),  8.  19. — ^Upon  an  indictment 
for  stealing  and  receiving  certain  pro- 
perty, in  oraer  to  show  guilty  knowledge 
evidence  was  admitted  fiiat  the  prisoner 
within  the  preceding  twelve  months  had 
been  in  possession  of  certain  other  property, 
which  was  proved  to  have  been  stolen,  but 
of  which  he  had  parted  with  the  posses- 
sion before  the  date  of  the  larceny  alleged 
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in  the  indieiment.  Held,  that  the  irords 
of  the  statute  34  &  35  Yict.  c.  112,  s.  19, 
did  not  extend  to  ench  evidence,  which  was 
therefore  inadmissible.  [Beg.  y.  Carter. 
April,  1884.    C.  O.R.)    448. 

Beceiving  stolen  property — Guilty  'knowledge 
— Statement  of  price  of  articles  produced 
hy  wife  in  prisoner's  presence,  as  made 
out  at  his  direction.'^The  prisoner  was 
indicted  for  receiring  stolen  goods,  know- 
ing them  to  have  b^n  stolen.  To  prove 
his  goilty  knowledge,  evidence  was  given 
that,  being  asked  by  the  police  as  to  the 
prices  he  had  flpiven,  he  said  he  did  not 
then  know,  but  his  wife  would  make  out  a 
list  of  them,  and  next  dav  she,  in  his  pre- 
sence, produced  a  list,  which  was  received 
in  evidence  against  him.  Held,  that  it 
was  admissible.  (Beg.  v.  MaUory,  May, 
1884.    C.  O.R.)    456. 

Sbditioxts  Libbi/— JtrsisDicnoK  of 

JXTSTIOBS. 

(See  Liheiy 
Thbasonablb  Intbktion. 
(See  Treason  Felony,) 

EXTRADITION. 

"  Apprehension  "  —  Detention  of  person 
already  in  custody — Extradition  Acty 
1870,  s.  8 — Cowrt  of  appeal — Jurisdic- 
tion—  Habeas  Corpus — Judicature  Act, 
1873,  ss,  19, 47. — Wnere  a  fugitive  criminal 
is  arrested  without  a  warrant,  he  may  be 
detained  in  custody  for  an  offence  coming 
within  the  Act  on  a  warrant  for  his  ap- 
prehension under  sect.  8  of  the  Extrac- 
tion Act,  1870,  as  the  word  "  apprehen- 
sion "  in  that  section  includes  **  deten- 
tion." Qusre,  whether,  having  regard  to 
the  provisions  of  the  Judicature  Acts,  the 
Oourt  of  Appeal  has  jurisdiction  to  hear 
an  appeal  from  the  refusal  of  a  divisional 
court  to  issue  a  writ  of  habeas  corpus  in 
such  a  case.  {Beg  v.  Weil,  July,  1882. 
Ot.  ofApp.)    189. 

Foreign  warrant — Warrant  of  committal — 
Stmciency  of  description  of  offence — 
**  Fraud  hy  an  agent " — Extradition  Act, 
1870  (33  4fe  34  Vict,  c.  52).  s,  10— IVeafy 
wUh  France,  1876—24  &  25  Vict,  c,  96, 
s,  75. — ^A  French  subject  and  fugitive 
criminal  was  apprehended  in  England 
upon  a  warrant  issued  by  the  chief  metro- 
politan police  magistrate,  after  notice  from 
the  Home  Secretary  that  a  requisition  had 
been  made  for  his  extradition  under  the 
treaty  with  France  (1876)  for  the  sur- 
render of  fugitive  criminaLi,  and  he  was 


committed  under  sect.  10  of  the  Extra- 
dition Act,  1870.  In  the  foreign  warrant 
issued  in  France  the  prisoner  was  accused 
of  the  crime  of  "  abus  de  confiance ;  "  and 
by  Article  3  of  the  treaty  one  of  the 
crimes  for  which  extradition  is  to  be 
granted  is  *'  abus  de  confiance  on  d^toume- 
ment  par  un  banquier,  commissionaire, 
administrateur,"  &c.  In  the  police  magis- 
trate's warrant  of  committal  the  offence 
was  described  as  ''fraud  by  an  ag^nt." 
Held,  that  the  description  of  the  offence  in 
the  warrant  was  sufficient,  and  that  the 
facta  upon  the  depositions  disclosed  a 
primd  facie  case  of  fraud  by  an  agent 
within  the  meaning  of  24  <&  25  Vict.  c.  96, 
s.  75,  to  justify  the  prisoner's  committal 
for  txisl  if  the  offence  had  been  committed 
in  England,  and  therefore  the  magistrate 
was  nght  in  committing  him  under  the 
Extramtion  Act.  {Em  parte  Piot,  Jan., 
1883.   Q.B.Div.)    208. 


Fugitive  criminal — Duty  of  m^istraJt 
Evidence  necessary  for  committal  ^^ 
Extradition  Act,  1870  (33  <l^34  Vict,  c,  52), 
ss.  10,  26. — ^To  satisfy  a  magistrate  in 
committing  a  prisoner,  charg^  with  an 
extradition  crime,  under  sect.  10  of  33  & 
34  Yict.  c.  52,  there  must  be  some  evidence 
that  the  prisoner  committed  such  crime 
within  the  jurisdiction  of  the  country 
seeking  extradition.  (Beg,  v.  Lcwaudier, 
Tressard,  Laudais,  JPatureau,  and 
Schwartz,    Aug.,  1881.    Q.B.Div.)    329. 

FALSE  PRETENOES, 

(See  Conspiracy  to  Defraud,) 

Existing  fact—Evidence, — The  prisoner  ob- 
tained money  by  representing  that  he  was 
collecting  information  for  a  new  county 
directory  that  W.  and  Oo.  were  getting 
up,  and  that  by  paying  one  shilling  the 
prosecutor  could  have  his  name  inserted  in 
large  type  and  would  receive  other  advan- 
tages. There  were  several  similar  charges. 
W.  and  Oo.,  an  existing  firm,  were  not 
getting  up  a  new  county  directorv,  and 
the  prisoner  was  not  employed  by  them  to 
canvass  or  collect  information.  The  pri- 
soner's defence  before  the  magistrates  (in 
evidence  at  the  trial)  was,  that  he  was  going 
to  bring  out  a  directory,  and  that  he  was 
not  aware  he  was  doing  wrong  in  using 
the  name  of  W.  and  Oo.  At  the  trial  the 
prisoner's  counsel  urged  that  there  was 
no  misrepresentation  of  any  existing  fact, 
but  only  a  promise  to  do  something  in 
future.  Held,  that  this  was  a  misrepre- 
sentation of  an  existing  fact.  {Beg  v. 
Speed.    March,  1882.   0.0.  R.)   24. 
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Juri$dictuynr^Po8Hng  the  letter  containing 
the  pretence'^Obtaining  of  money  thereby, 
— ^A  false  pretence  was  made  by  letter  in 
N.,  England,  and  posted  there  to,  and 
received  by,  a  person  in  France.  In  con- 
sequence of  the  letter  that  person  drew  a 
cheque  in  France,  payable  at  N.  in  En^- 
lana,  and  sent  it  to  the  prisoner  at  N.  in 
England,who  cashed  the  cneque  in  England. 
Held,  that  the  prisoner  was  propeny  in- 
dicted and  tried  at  N.  in  Englimd.  (Reg,  v. 
O,  Holmes,    Nov.,  1883.    0.  0.  R.)    343. 

Obtaining  goods  by  false  pretences — NeceS' 
sity  for  proof  that  the  goods  were  deli' 
versa  on  the  faith  of  the  false  pretence, 
— On  an  indictment  for  obtaining  goods 
by  false  pretences,  the  false  pretence 
charged  and  proved  being  that  the  prisoner 
was  daughter  of  a  lady  of  the  same  name, 
residing  at  a  certain  mace,  there  being  no 
evidence  that  the  goods  were  not  delivered 
to  the  prisoner  before  her  name  and  ad- 
dress were  asked  for:  Held,  that  there 
was  no  sufficient  evidence  to  sustain  the 
indictment,  it  being  essential  on  a  pro- 
secution for  obtaining  goods  by  £dse 
Sretences  to  prove  that  the  &;oods  were 
elivered  on  the  faith  of  the  f a&e  pretence 
charged.  {Reg.  v.  Catherine  Jones,  Juno, 
1884.    0.  0.  k)    476. 

Obtaining  premium  on  policy  of  insurance — 
Policy  treated  a^s  lapsed — Suppression  of 
material  facts — Knowledge  by  prisoner 
of  facts  which  would  have  prevented 
payment — Misrepresentation  by  conduct, 
— f^.,  an  agent  of  a  life  assurance 
company,  received  from  V.  the  premium 
for  the  year  1883  to  1884  on  a  policy 
effected  by  V.  with  the  company  in  1881, 
but  instead  of  giving  Y .  the  official  receipt, 
gave  him  an  informal  receipt,  appropriated 
the  money,  and  returned  the  official  receipt 
to  the  company,  who  treated  the  policy  as 
lapsed.  On  tne  7th  day  of  April,  1884, 
P.  called  on  Y.  for  the  premium  for  the 
year  1884  to  1885.    Y.  being  then  unable 

^  to  pay,  P.  called  again  on  the  21st  day  of 
April,  the  days  of  g^ace  allowed  by  the 
policy  having  to  the  knowledge  of  Y.  ex- 
pired on  the  15th  day  of  April,  and  told 
V.  that  payment  on  that  day  ''would  be 
effectual,  and  Y.  understood  that  P.  was 
to  '*  apply  to  the  company  to  let  the  policy 
go  on.  The  company  were  in  the  habit 
of  allowing  lapsed  policies  to  be  revived, 
upon  the  payment  of  overdue  premiums ; 
and  upon  the  representations  thus  made  by 
P.,  Y.  paid  him  a  sum  of  money.  Upon  a 
case  reserved  at  the  trial  of  an  indictment 
which  charged  P.  with  having  obtained 


this  sum  of  money  by  false  pretenees : 
Held,  by  the  majority  of  the  court,  that 
P.*s  conduct  on  the  7th  and  21st  days  of 
April  amounted  to  a  representation  that 
the  policy  had  not  lapsed  nor  become  void, 
and  that  he  had  autnority  to  say  that  the 
payment  on  the  21st  would  keep  the 
policy  alive  for  another  year,  ana  that 
there  was,  therefore,  sufficient  evidence  to 
support  the  conviction.  Grove  and  Manisty, 
Jj.,  dissentientibus,  on  the  ground  that 
the  payment  of  the  premium  in  1883  to  P., 
as  agent  of  the  company,  was  a  payment 
to  the  company,  and  that  the  policy 
had  not  therefore  lapsed  or  become  void, 
except  so  far  as  both  V.  and  P.  knew  that 
it  had  lapsed  on  the  15th  day  of  April. 
{Reg.  V.  Fowell,  Dec,  1884.  0.  0.  B.) 
568. 

Previous  conviction-^Term  of  penal  servi- 
tude— Amendment  of  sentence, — ^The  pri- 
soner was  convicted  on  an  indictment  for 
obtaining  goods  by  false  pretences,  and 
also  pleaded  guilty  to  a  previous  convic- 
tion for  false  pretences  charged  in  the 
indictment.  He  was  sentenced  to  seven 
years'  penal  servitude.  Held,  that  the 
sentence  was  wrong,  and  it  was  amended 
by  reducing  it  to  nve  years'  penal  servi- 
tude. (Reg.  V.  Frederick  Home,  March, 
1883.    C.C.R.)    205. 

Winning  at  tossing  with  coins  by  fraud  and 
illpraciice-^  &  9  Vict,  c,  109,  s,  17— 
"  Qame,  sport,  pastime,  or  exercise,'* — 
The  prisoners  were  indicted  and  convicted 
under  the  8  &  9  Yict.  c.  109,  s.  17,  of 
obtaining  by  fraud  and  unlawful  device  and 
ill-practice  in  playing  at  a  certain  game  or 
sport,  to  wit  m  and  by  wagering  on  the 
event  of  a  certain  game  or  sport,  a  watch 
and  other  things  from  the  prosecutor. 
The  evidence  was  that  the  prosecutor  was 
induced  to  go  to  a  public -house  and  drink 
and  toss  for  wagers  with  one  of  the  pri- 
soners, and  the  event  was  that  the  prose- 
cutor lost,  and  the  prisoners  took  away 
the  property  stated.  Held,  that  this  was  a 
sx>ort,  pastime,  or  exercise,  if  not  a  game, 
within  the  meaning  of  sect.  17  of  8  &  9 
Yict.  c.  109.  (i^.  T.  O'Connor  and 
Brown,    Nov.,  1881.    0.  C.  R.)    3. 

FALSIFICATION    OF    ACCOUNTS 

ACT,  1875. 

Marking  and  concurring  in  rMking  false 
entry — False  TnemorcPndum  handed  by 
collector  to  employer's  cash  clerh — Memo- 
randum copied  ^  cash  derJc  into  cash- 
booh--^  i  39  Vict,  c,  24,  s,  1.— B.,  a 
collector  in  the  employment  of  N.,  collected 
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on  the  22nd  day  of  February  from  Sheppard 
81.  14s.  lOd,  due  to  N.  The  oramary 
course  of  buBiness  was  for  B.,  at  the  end 
of  each  day,  to  account  to  E.,  N.*8  cash 
clerk,  for  moneys  collected  dnring  the  day, 
E.'s  duty  being  to  enter  payments  acconnted 
for  by  B.  in  the  cash-book.  On  the  evening 
of  the  22nd  day  of  February  B.  gave  E.  a 
slip  of  paper  on  which  he  had  written, 
'*  Sheppurd,  on  account,  5Z.,  **  which  E. 
copied  into  the  cash-book,  believinff  it 
represented  the  whole  amount  collected  by 
B.  from  Sheppard.  Held,  that  B.  was 
rightly  convicted  under  sect.  1  of  the 
Falsincation  of  Accounts  Act,  1875.  (Beg. 
Y.Butt    Nov.  1884.    C.  0.  R.)    664. 

FELON. 

Liability  to  bb  Made  Banebttpt. 

(See  Bankruptcy.) 

FELONIOUS  RECEIVING. 

Bonds  stolen  from  a  British  ship  in  a  foreign 
river — Adnmralty  jurisdiction. — ^Egyptian 
and  other  bonds  were  put  on  bourd  a 
British  ship  lying  in  the  nver,  and  moored 
to  the  shore,  at  Rotterdam,  for  conveyance 
to  England.  The  bonds  were  stolen,  and 
the  prisoners,  British  subjects,  were  found 
deabng  with  them  in  England,  and  were 
tried  at  the  Central  Criminal  Court,  and 
found  g^ty  of  feloniously  receiving  the 
same,  well  knowing  them  to  have  been 
stolen.  Held,  assuming  the  bonds  to 
have  been  stolen  by  a  foreigner,  or  other 
person  not  being  one  of  the  crew,  from  the 
ship  at  Rotterdam,  whilst  so  moored  in  the 
river,  that  the  Admiralty  had  jurisdiction 
over  the  offence,  and  that  the  prisoners 
were  properly  tried  at  the  Central  Criminal 
Court.  {Beg,  v.  Carr  and  Wilson.  Nov. 
1882.    C.  C.  R.)    129. 

FRAUD. 

Bt  an  AasNT. 

(See  Extradition.) 

FREQUENTING  HIGHWAY. 

With  Intent  to  Commit  Felony. 

(See  Vagrancy  Act.) 

FUGITIVE  CRIMINAL. 
(See  EwtradiHon.) 

GAME,  OB  Spobt. 
(See  False  Pretences.) 
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GAMING. 
Common  gaming  •house--  Untawfulgaming — 
Baccarat^-Proprietary  club— Proprietor 
— Committee-^Players — 33  PLen.  8,  c.  9— 
%&^  Vict.  c.  109—17 St  18  Vict.  c.  38,  s. 4. 
By  33  Hen.  8,  c.  9,  s.  11,  "  No  manner  of 
person  or  persons  ....  shall  for  his 
or  their  gain,  lucre,  or  living,  keep,  have, 
hold,  occupy,  exercise,  or  maintain  any 
common  house,  alley,  or  place  of  bowling, 
coiting,  cloysh-cayjs,  half-bowl,  tennis, 
dicing  table,  or  carding,  or  any  other 
manner  of  game  prohibited  bv  any  statute 
heretofore  made,  or  any  other  unlawful 
new  game  now  invented  or  made,  or 
any  other  new  unlawful  game  hereafter  to 
be  invented,  found,  haS,  or  made,  upon 
pain  to  forfeit,"  &c.  By  8  &  9  Vict.  c.  109, 
s.  1,  so  much  of  the  above  Act,  "  whereby 
any  pfame  of  mere  skill,  such  as  bowling, 
coytmg,  cloysh-cayls,  half -bowl,  tennis,  or 
the  like  is  declared  an  unlawful  game,"  is 
repealed ;  and  by  sect.  2,  "  in  default  of 
other  evidence  proving  any  house  or  place 
to  be  a  common  gaming-house,  it  shall  be 
sufficient  in  support  of  the  allegation 
.  .  .  .  to  prove  that  such  house  or 
place  is  kept  or  used  for  playing  therein 
at  any  unlawful  game,  and  that  a  bank  is 
kept  there  by  one  or  more  of  the  players 
exclusively  of  the  others;  or  that  the 
chances  of  any  game  played  therein  are 
not  alike  favourable  to  all  the  players,  in- 
cluding among  the  players  the  banker  or 
otherperson  by  whom  the  game  is  managed, 
or  against  whom  the  other  players  stake, 
play,  or  bet ;  and  every  such  house  or  place 
shall  be  deemed  a  common  gaming-house, 
such  as  is  contrary  to  law,  and  forbidden 
to  be  kept  by  33  Hen.  8,  c.  9."  By  17  &  18 
Vict.  c.  38,  s.  4,  "  Any  person  l>eing  the 
owner  or  occupier,  or  having  the  use  of 
any  house,  room,  or  place,  who  shall  open, 
keep,  or  use  the  same  for  the  purpose  of 
unlawful  gaming  beine  carried  on  therein, 
and  any  person  who,  oeing  the  owner  or 
occupier  of  anv  house  or  room,  shall  know- 
ingly and  wilfully  permit  the  same  to  b^ 
opened,  kept,  or  used  bv  any  other  person 
for  the  purpose  aforesaid,  and  any  person 
having  tne  care  or  management  of,  or  in 
any  manner  assisting  in  conducting  the 
business  of  any  house,  room,  or  place, 
opened,  kept,  or  used  for  the  purpose  afore- 
said, and  any  person  who  shall  advance  or 
furnish  money  for  the  purpose  of  gaming 
with  persons  irequenting  such  house,  room, 
or  place,  may,  on  summary  conviction 
thereof  before  any  two  justices  of  the 
peace,  be  adjudged  by  such  justices  to 
forfeit  and  pay  such  penalty,  not  exceeding 
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five  handred  pounds,  as  to  such  justices 
shall  seem  fit,  &c."  The  P.  proprietary 
club  was,  by  its  roles,  to  consist  of  500 
members ;  its  internal  arrangements  were 
to  be  managed  by  a  conmiittee  of  twelve 
of  them,  with  whom  also  rested  the  elec- 
tion of  members;  hazard  was  not  to  be 
played,  nor  dice  need  in  the  club-house ; 
the  points  at  whist  were  not  to  exceed  IZ. ; 
and  the  committee  had  power  to  make  such 
bye-laws  and  regulations  as  might  appear 
necessary  for  the  g^pd  order  and  regula- 
tion of  the  club.  The  proprietor  was  re- 
munerated by  the  entrance  lees  and  annual 
subscriptions  of  members  and  card  money, 
the  kitchen  being  carried  on  at  a  loss,  and 
the  wines  and  cigars  being  sold  at  almost 
cost  price.  There  was  habitually  played 
in  the  club,  for  from  eight  to  thirteen  hours 
nightly,  the  game  of  baccarat,  a  game  of 
chance  played  with  cards,  at  which  sums  of 
money  irom  25L  to  lOOOZ.  were  lost  every 
twenty  minutes,  by  reason  whereof  the  pro- 
prietor became  possessed  of  money  com- 
pared with  which  the  sums  received  for 
the  entrance  fees  and  subscriptions  were 
insignificant.  The  proprietor  of  the  club, 
four  members  of  the  committee,  and  three 
players  of  baccarat  in  the  house,  having 
been  convicted  by  a  ma^strate  of  an 
offence  against  17  &  18  Yict.  o.  38,  s.  4 : 
H^d,  on  case  stated,  that  the  game  of 
baccarat,  being  a  game  of  cards  other  than 
a  game  of  mere  skill,  was  an  "  unlawful 
game  "  within  the  meaning  of  33  Hen.  8, 
c.  9,  s.  11,  and  8  &  9  Vict.  c.  109,  s.  1,  and 
the  club  a  common  gaming-house  within 
the  meaning  of  8  &  9  Yict.  c.  109,  s.  2 ; 
and  that,  therefore,  the  proprietor  was,  on 
the  facts  stated,  rightly  convicted  under 
17  &  18  Vict.  c.  38,  s.  4,  of  "  being  the 
occupier  of,  and  opening,  keeping,  or 
using,"  and  the  committee-men  of  "  having 
the  care  and  management  of  and  assisting 
in  conducting  the  business  of  '*  the  club 
"  for  the  purpose  of  unlawful  gaming  being 
carried  on  therein ;"  but  that  the  players 
were  wrongly  convicted  under  the  said 
section,  inasmuch  as  the  mere  membership 
of  and  plaving  in  the  club  did  not  amount 
to  '*  assistmg  in  conducting  the  business  " 
of  it  within  the  meaning  of  the  section. 
(JenJcs  cmd  others  (apps.)  v.  Tu/rpin  and 
another  (resps.).    June,  1884.  Q.  B.  Div.) 

486. 

(See  also  Vaffraney  Acts,) 

GAOL  DELIVERT. 

ComnUssions  of  gener<d  gaol  deliverf — Iii- 
corrigible  rogues — Jurisdiction  —  Home 


Circular  of  March,  1883.  — The 
general  authority  given  by  the  commission 
of  general  gaol  delivery  to  justices  of 
assize  to  deliver  the  gaols  of  all  manner  of 
prisoners  found  therein,  confers  no  juris- 
diction over  prisoners  directed  by  s&tute 
to  be  dealt  with  by  the  court  of  general  or 
quarter  sessions,  though  found  within  the 
prison  of  the  county.  A  commitment, 
therefore,  of  such  a  prisoner  to  the  assizes 
will  be  bad,  and  will  entitle  theprisoner  to 
his  discharge  from  custody.  The  effect  of 
the  Home  Office  Circular  of  March,  1883, 
on  the  form  of  commitments.  (Bea,  v. 
Mary  Ward.  Jt^,  1883.  West.  Q.  0. 
Commissioners.    321. 

HABEAS  CORPUS. 

Appeal  from  rbfusal  of  Diyisiokaii 
CouET  TO  issxns  Writ  of. 

(See  Extradition,) 

HIGHWAY. 

Obstruction  —  Traction  Engine  ^-^  User  on 
narrow  road — Indictment  for  obstruction, 
— ^Persons  using  a  traction  engine  and 
trucks  on  a  highway  six  hours  daily  for 
seven  weeks  cannot  be  found  guilty  upon 
an  indictment  for  a  nuisance  to  8ie  highway 
unless  they  create  a  substantial  obstruction 
and  occasion  delay  and  inconvenience  to 
the  public  substantially  greater  than  would 
have  been  caused  by  norses  and  carts. 
{Beg,  V.  Chittenden  and  a/nother,  July, 
1885.    Hawkins,  J.)    725. 

HIGHWAY  ROBBERY. 

COEROION. 

(See  Kusband  and  Wife) 
HIRE  AND  PURCHASE  SYSTEM. 

COKYBRSIOK  OF  HiRED  GOODS. 

(See  La/rceny  by  Bailee,) 

HUSBAND  AND  WIPE. 

Coercion — Felony — Highway  robbery  wiih 
violence, — ^Upon  an  mdictment  for  high- 
way robbery  with  violence,  D.  and  nifl 
wife  were  found  guilty,  the  jury  finding 
as  to  the  wife  that  she  had  acted  under 
the  compulsion  of  her  husband:  Held, 
that  as  to  the  wife  the  verdict  amounted  to 
one  of  not  guilty.  {Beg,  v.  Byhes  et  Uxor' 
Oct.  1885.    Stephen,  J.)    771. 

Wife  indicted  for  stealing  husband's  pro^ 
perty  —  Admissibility  of  husband's  evi- 
dence,— ^The  evidence  of  a  husband  is 
inadmissible   in   proceedings  by  way  of 
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indictment  against  the  wife  for  stealing  the 
property  of  the  husband,  notwithstanding 
sect.  16  of  the  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75).  See,  how- 
ever,  sect.  1  of  the  Married  Women's  Pro- 
perty Act,  1884,  ante,  p.  xxxiii.  (Reg,  t. 
Brittleton  and  Bate.  March,  1884. 
0.0.  R.)    431. 

IDLE  AND  DISOBDEELlt  PERSONS. 

(See  Vagrancy  Act.) 

INDEOENT  EXPOSURE. 

(See  Fvhlic  Place.) 

INDIOTMENT. 

MaTEBIAL    ALLSaATIONS. 

(See  Compounding  Feilony.) 

Statutable  Wobd  not  xtsed. 
(See  Practice.) 

INFANT. 
Abduction  oe. 
(See  Abd/iMtion.) 

OONTRACT  BT. 

(See  Larceny  hy  Bailee.) 

Neglect  to  Supply  Medical  Aid  to. 
(See  Manslaughter.) 

INJURY  TO  PROPERTY. 

(See  Malicious  Injury.) 

JERVIS'S  AOT,  1848. 
(See  Criminal  Prisoner.) 

JURISDICTION  OF  JUSTICES  OF 

ASSIZE. 

(See  Oaol  Delivery.) 

JURISDICTION    OP    MAGISTRATES. 
(See  Sureties  for  Oood  Behaviour.) 

Seditious  Libel — ^Eyidencs. 
(See  Libel.) 

JUSTICE  OF  THE  PEACE. 

Dispersing  assembly  believed  to  be  unlawful 
— Authority  to  disperse — Apprehended 
brea^ih  of  the  peace — Du;ty  of  a  Justice  of 
the  Peace."— In  an  action  for  assault  and 
battery  the  defendant  alleged  that  the 
assault  was  committed  by  him  as  a  justice 
of  the  peace  in  order  to  separate  and  dis 
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perse  a  meeting  of  certain  persons  who 
had  preYioosly  unlawfully  conspired  to  do 
certain  acts;  and  that  the  plaintiff  and 
others  met  and  assembled  with  intent,  as 
defendant  belicYed  and  had  reasonable 
grounds  for  believing,  to  aid  and  promote 
tiie  said  conspiracy.  Held  (1),  That  the 
defence  was  bad,  on  demurrer,  on  the 
ground  that  it  did  not  allege  as  a  matter 
of  fact  that  the  meeting  was  held  to  pro- 
mote or  cany  into  effect  the  unlawful  con- 
spiracies mentioned ;  and  (2)  that  a  justice 
of  the  peace  has  no  authority  to  disperse  a 
meeting  not  shown  to  be  unlawful  because 
he  reasonably  believes  it  to  be  held  with 
an  unlawful  intent. 

In  his  defence  the  defendant  set  out  certain 
inflammatory  placards  posted  by  the  pro- 
moters of  the  meeting  and  their  opponents, 
and  alleged  that  inK>rmations  were  sworn 
from  which  it  appeared  that  if  the  meet- 
ing was  held  the  public  peace  would  be 
broken ;  that  the  defendant  had  reasonable 
grounds  for  believing  them  and  believed 
them  to  be  true;  and  believed  and  had 
reasonable  g^unds  for  believing  that  a 
breach  of  the  peace  would  occur  if  the 
meeting  were  allowed  to  be  held  and  con- 
tinued, and  that  the  public  peace  and 
tranquillity  could  not  otherwise  be  pre- 
served than  by  separating  and  dis^rsing 
the  persons  assembled ;  and  that  m  order 
to  separate  and  disperse  the  plaintiff  and 
the  other  persons  so  assembled  the  assault 
complainea  of  was  committed.  Held,  that 
from  these  statements  it  could  not  reason- 
ably be  assumed  that  the  meeting  therein 
mentioned  was  in  itself  an  unlawful 
assembly;  but  that,  assuming  the  plain- 
tiff and  others  assembled  with  him  to  be 
doing  nothing  unlawful,  yet,  if  there  were 
reasonable  grounds  for  the  defendant,  being 
a  justice  of  the  peace,  believing,  as  he 
alleged  he  did,  that  there  would  be  a  breach 
of  the  peace  if  they  continued  so  assembled, 
and  that  there  was  no  other  wav  in  which 
the  breach  of  the  peace  could  be  avoided 
but  by  stopping  and  dispersing  the  plain- 
tiff's meeting,  the  defendant  was  justified 
in  taking  the  necessary  steps  to  stop  and 
disperse  it.  Humphries  v.  Connor  (17 
Ir.  C.  L.  R.  1)  approved  of.  Beatty  v. 
GiUbanhs  (9  Q.  B.  Div.  308)  commented 
on  and  distinguished.  [O'KeUy  v.  Harvey, 
Feb.,  1882.  Ct.  of  App.  Ir.)  435. 
Sureties  for  good  behaviour — Summons — 
Objection  of  several  distinct  offences 
cha/rgedr^Party  accused  as  vsitness'^ 
CrirnvMil  proceeding. '^'F.  (a  Roman 
Catholic  pnest)  addressed  a  meeting  com- 
posed mainly  of  his  parishioners,  who  were 
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tenants  of  C,  and  adviAed  them,  if  any 
of  them  should  be  evicted  for  nonpay- 
ment of  rent,  not  to  pay  rent  until  the 
ericted  tenant  should.be  reinstated  in  his 
holding.  F.  was  thereupon  summoned  to 
i^e  petty  sessions  to  show  cause  why  he 
should  not  give  security  for  future  good 
behayiour.  The  summons  recited  that  F. 
had  endeavoured  to  excite  discontent  in 
the  minds  of  Her  Majesty's  subjects  and 
incite  them  not  to  fulfil  their  lawful 
duties,  and  to  injure  and  impoverish 
persons  who  would  not  obey  the  orders  of 
an  unlawful  society.  At  the  hearing  of 
the  summons  a  resolution  proposed  by  F. 
at  the  meeting  was  read  from  a  copy  of  a 
newspaper  by  nis  counsel,  whereupon  the 
solicitor  for  the  prosecution  proposed  to 
read  the  speech  of  F.  from  the  report  in 
the  same  copy.  This  was  objected  to,  but 
allowed  by  the  justices.  F.  was  then 
tendered  as  a  witness  on  his  own  behalf, 
but  the  justices  refused  to  allow  him  to  be 
examined.  Held  (1)  that  the  justices  had 
jurisdiction  to  make  the  order,  and  that 
the  evidence  was  sufficient ;  (2)  that  it  was 
no  objection  that  the  summons  recited 
several  distinct  acts  of  misconduct  of  F. ; 
(3)  that  the  copy  of  the  paper  was  admis- 
sible as  evidence  of  the  speech  of  F.  at  the 
meeting ;  (4)  that  F.  was  not  a  competent 
witness,  this  being  a  criminal  proceeding ; 
(5)  On  a  summons  to  find  sureties  for  good 
behaviour  the  defendant  may  disprove  the 
matters  charged.  {Beg.  v.  The  Juitices  of 
Corik,  May,  1882.    Q.  B.  Div.  Ir.)    149. 

(See  also  Sureties  for  Good  Behaviour,) 

LARCENY. 

Appbopbiation   of   Pbiob   bt  Pebson 
Atjthobised  to  Sell. 

(See  Embezzlement) 

BesHtuHon  of  stolen  propertff — Oumer  of 
a  stolen  negotiable  instrument — Bona 
fide  transfer — Action  to  reeover — 24i  A  25 
Vict.  c.  96,  s.  100.— Sect.  100  of  the  Larceny 
Act,  1861,  enacts  that  upon  conviction  for 
felony  or  misdemeanour  under  that  Act  the 
property  ac^uii^  shaU  be  restored  to  the 
owner,  and  m  every  case  the  court  before 
which  the  conviction  takes  place  shall  have 
power  to  order  restitution  in  a  summary 
manner,  provided  that  in  case  of  a  bond 
fide  transfer  of  a  negotiable  instrument  for 
value,  and  without  notice  or  reasonable 
cause  to  suspect,  the  court  shall  not  award 
or  order  the  restitution  of  such  security. 
The  defendants  had  bond  fide  and  without 
cause  to  suspect  acquired  the  possession 


for  value  of  a  New  Zealand  bond  for  lOOOL, 
which  had  been  stolen  from  the  plaintifTs 
possession,  after  the  conviction  of  a  person 
for  feloniously  receiving  the  same :  Held, 
that  the  proviso  in  the  above  section  applies 
to  the  right  to  recover  as  well  to  the  sum- 
mary restitution  of  a  negotiable  instrument, 
and  that,  under  the  circumstances,  the 
owner  of  the  bond  could  not  recover  it 
from  the  transferees.  (Chichester  v.  HUl 
and  Son.    Dec.  1882.    Q.  B.  Div.)    258. 

Bestitution  of  stolen  property — Piiblic  saJLss- 
m^asters — Stolen  sheep — Sale  in  marhet 
overt — Transfer  of  property — Conversion. 
— ^D.  was  a  farmer  residing  in  the  Queen's 
County.  C,  who  was  also  a  farmer 
residiuj?  in  the  same  county,  on  the  17th 
day  of  January,  1883,  took  twenty-one 
sheep,  the  property  of  D.,  off  his  lands, 
and  Drought  them  to  DubUu,  where  there 
is  a  cattle  market  established  by  the  Cor- 
poration of  Dublin  under  the  provisions  of 
the  Dublin  Improvement  Act  (12  &  13 
Vict.  c.  97,  s.  80),  and  in  which  there  is 
held  a  public  market  for  the  sale  of  cattle 
and  sheep  every  Thursday,  the  legal  hoar 
for  commencing  sales  being  eight  o'clock 
in  the  morning.  On  Thursday,  the  18th 
day  of  JanuaiT,  1883,  C.  brought  the 
twenty-one  stolen  sheep  to  the  market, 
between  eight  and  nine  o'clock  in  the 
morning,  and  asked  W.  and  Sons,  who 
were  salesmasters  in  the  market,  to  have 
the  sheep  sold  for  him.  W.  and  Sons,  in 
ignorance  of  the  theft,  put  the  sheep  into 
tneir  pens,  and  in  a  few  minutes  they  were 
purchased  by  G.  at  638.  each.  Immediately 
after  the  sale  Q.  removed  the  sheep,  and 
W.  and  Son  paid  to  C.  the  purchase-money, 
less  their  own  commission.  The  next 
day  D.  informed  W.  and  Sons  that  the 
sheep  had  been  stolen  from  him,  and 
thereupon  W.  and  Sons  gave  him  aJl  the 
information  in  their  power.  C.  was  arrested, 
and  convicted  of  the  theft.  D.  having 
brought  an  action  against  W.  and  Sons  for 
71{.  o8.,  which  he  aJleged  was  the  value  of 
the  sheep  to  him,  a  special  case  was  stated 
for  the  opinion  of  the  court  as  to  the 
liability  of  W.  and  Sons.  Held,  by  the 
Exchequer  Division  and  by  the  Court  of 
Appeal  that  W.  and  Sons  were  liable  to  D. 
for  the  conversion  of  the  sheep.  (Delaney 
V.  WaMis  and  Sons.  Jan.  1884.  Ct.  of 
App.)    525. 

Binging  the  changes — Money  obtained  by  a 
trick. — The  prisoner  and  another  person 
went  to  an  inn.  The  prisoner  asked  the 
barmaid  for  whisky.  He  put  down  half  a 
sovereign,  and  received  9s.  6d.  in  silver  in 
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change.  He  then  asked  for  the  half- 
flOTereign  back,  saying  he  thought  he  had 
change.  She  g^ve  it  Mck.  His  companion 
then  asked  for  a  cigar.  She  serred  him 
with  it.  The  prisoner  then  put  down  10«. 
in  silyer  and  a  half -soyereign,  asking  the 
barmaid  to  give  him  a  sovereign  for  it, 
which  she  did.  His  companion  kept  on 
engaging  the  barmaid's  attention.  The 
prisoner  neyer  returned  the  9«.  6d,  which 
the  barmaid  gaye  him  in  the  first  instance. 
The  barmaid  never  intended  to  part  with 
her  master's  money  except  for  full  con- 
sideration. The  prisoner  having  been  con- 
victed on  an  indictment  for  larceny  of  the 
money,  the  Court  sustained  the  conviction. 
(Beg.  V.  HoUia.  Nov.  1883.  C.  0.  R.) 
345. 

Waier  in  pipes, — Water  supplied  by  a  water 
company  to  a  consumer,  and  standing  in 
his  pipes,  if  taken  without  his  permission, 
may  be  the  subject  of  larceny.  {Ferrena 
(app.)  V.  (ySnen  (resp.).  Apnl,  1883, 
Q.B.Div.)    332. 

LARCENY  ACT,  1861. 

SecL  76 — Direction  in  writing — Vendee  of 
goods — Undertaking  by,  whether  within 
8t<Uute.'-'A  vendee  of  goods  cannot  be 
convicted  under  sect.  75  of  24  &  25  Yict. 
c.  96,  for  having  misapplied  the  proceeds 
of  the  delivery  orders  of  such  goods. 
That  section  contemplates  a  direction 
coming  from  a  vendor,  or  from  the  person 
who  entrusts,  but  does  not  contemplate  a 
transaction  in  which  the  ownerslup  of 
goods  or  money  has  passed  to  the  person 
charged.  {Beg,  v.  Bredin,  Feb.,  1884. 
Butt,  J.)    412. 

Sect.  80 — Banker  and  ctutomer — Trustee  of 
proceeds  of  goods — Biypothecation  note^ 
Bills  of  Sale  Acts  —  What  documents 
within. — ^T.,  a  fruit  broker  apj^lied  to  his 
bankers  for  an  advance  as  against  certain 
goods  which  had  been  consigned  to  him 
and  were  then  at  sea,  he  depositing  with 
them  the  indorsed  bills  of  lading.  Before 
making  the  advance  the  bankers  required 
him  to  sign  a  letter  of  hypothecation  by 
which  he  undertook  to  hoia  the  goods  in 
trust  for  the  bankers,  and  to  hand  over  to 
them  the  proceeds, ''  as  and  when  received," 
to  the  amount  of  the  advance.  Held,  by 
Day,  J.,  that  this  letter  contained  a  de- 
claration of  an  en>ress  trust  such  as  would 
make  the  giver  oi  it  a  trustee  of  the  pro- 
ceeds within  the  meaning  of  sect.  80  of 
the  Larcenjr  Act,  and  his  appropriation  of 
them  to  his  own  use  an  offence  against 


that  section :  Held,  also,  that  such  hypo- 
thecation note  was  a  bill  of  sale  within  the 
definition  in  the  Acts  of  1878  and  1882  as 
being  a  declaration  of  trust  without 
transfer;  but  that  the  goods  not  having 
arrived  at  the  date  of  its  execution,  ft 
came  within  the  exception  as  to  "  goods 
at  sea"  contained  in  the  Bills  of  Sale 
Acts,  and  so  was  not  affected  by  the  pro- 
visions therein  as  to  form  and  registration. 
(Beg,  y.  Totonsend.  May,  1884.  D^,  J.) 
466. 

LARCENY  BY  BAILEB. 

Contract  by  infant-^Hvre  and  purchase 
system — Conversion  of  hired  goods  dibring 
bailment — Special  property — ^24  ^  25  Vict, 
c.  96,  s.  3. — M.,  a  minor,  hired  property  on 
the  "hire  and  purchase"  system  under  a 
contract  by  which  he  undertook  to  pay  for 
the  furniture  in  quarterly  instaunents. 
After  having  paid  four  of  such  instal- 
ments, and  previously  to  the  fifth  instsl- 
ment  becoming  due,  M.  removed  and  sold 
the  furniture  without  the  knowledge  and 
consent  of  the  person  from  whom  it  was 
hired,  and  having  been  indicted  for  larceny 
of  furniture  of  which  he  was  a  bailee,  was 
found  guilty.  Held,  upon  a  case  reserved 
at  the  trial,  that  thougn  the  contract  was 
void  by  reason  of  M.^  minority,  the  bail- 
ment was  nevertheless  completed  on  the 
delivery  of  the  furniture;  that  the  bail- 
ment created  a  special  property  in  the 
furniture  while  in  M.'s  possession;  and 
that  the  abuse  of  such  special  propertywas 
an  act  of  larcenj  under  24  &  25  Vict, 
c.  96,  s.  3,  of  which  M.  was  rightly  con- 
victed. (Beg.  y.  Macdon,ald.  May,  1885. 
C.  C.R.)    757. 

LIBEL. 

Blasphemous  libd,  definition  of-^^Evidence 
of  publication — JSdUor  or  pvilisher.—^n 
the  trial  of  two  persons  on  an  indictment 
for  publishing  blasphemous  libels  in  a 
oertam  print  or  paper,  on  which  tiieir  names 
were  given,  one  as  printer,  the  other  as 
publisher — ^proof  of  their  identity  with  the 
persons  whose  names  were  so  given,  or  any 
evidence  merely  connecting  them  with  the 
paper,  held,  not  sufficient  to  fix  them  with 
liability.  The  7th  section  of  the  Libel 
Act  (6  &  7  Yict.  c.  76),  being  held  to 
appl^,  and  to  require  evidence  that  they 
published  the  libels,  and  not  merely  the 
papers  in  which  they  were  contained 
Evidence  that  one  of  {hem  published  the 
paper  held  sufficient  primd  facie  case  as 
against  him,  without  any  express  evidence 
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that  lie  knew  of  the  libels.  But  express 
eyidence  as  to  the  other,  that  he  was  editor, 
held  not  sufficient,  without  evidence  that 
he  directed  the  insertion  of  the  libels. 
The  mere  denial  of  the  truth  of  the 
Christian  religion,  or  of  the  Scriptures,  is 
not  enough,  per  se,  to  constitute  a  writing 
a  blasphemous  Ubel,  so  as  to  render  the 
writer  or  publisher  indictable.  But  inde- 
cent and  offensive  attacks  on  Christianity 
or  the  Scriptures,  or  sacred  persons  or  ob- 
jects, calculated  to  outrage  the  feelings 
of  the  general  body  of  the  community,  do 
constitute  the  o£fence  of  blasphemy,  and 
render  writers  or  publishers  liable  at  com- 
mon law  to  criminal  prosecution,  (i^.  v. 
Bamsay  and  Foote.  April,  1883.  Lord 
Coleridge,  C.J.)    231. 

Blasphemous  libel — Liability  for  pvJ>lication 
of —  Trial — Pra^itice  -^Evidence  — Indict- 
ment charging  several  jointly — Separate 
trial  of  one — Competence  of  other  def  en- 
dents  as  witnesses  in  his  defence — Lord 
Campbell's  Libel  Act  {6  &  7  Vict.  c.  96) 
s.  7,  as  to  excuhpaiory  evidence  in  answer 
to  a  prima  facie  case  of  liahility  for 
publication — Sale  of  paper  of  known 
character,  but  with  which  defendant  was 
not  connected,  on  premises  of  defendant^ 
by  his  servants  —  Applicability  of  the 
doctrine  of  Beg.  v.  Holbrook,  13  Cox  C,  C, 
653,  and  14  Cox  C,  C.  l99^Evidence  of 
Liability  of  defendant  for  puhUcaiion, 
not  merely  of  the  paper  but  of  the  libels 
contained  in  it — Direction  to  the  jury. — 
1.  On  an  indictment  of  three  persons  jointly 
for  publishing  blasphemous  libels  in  certain 
numbers  of  a  newspaper,  two  of  them, 
whose  names  were  on  it  as  editor  and 
publisher,  having  already  been  convicted 
on  a  charge  of  publishing  similar  libels  in 
another  number  of  the  paper,  held  that  the 
third,  whose  case  was  that  he  was  not  con- 
nected with  the  paper  at  all,  ought  to  be, 
on  his  application,  tried  separately,  as  his 
trial  with  the  others  might  possihly  pre- 
judice him  in  his  defence,  especially  as  he 
desired  to  call  them  as  witnesses,  while  it 
did  not  appear  that  his  separate  trial  could 
at  all  embarrass  the  case  for  the  prosecu- 
tion, as  the  prosecutor  would  be  entitled  to 
ffive  any  evidence  in  his  power  to  fix  the 
defendant  with  a  joint  liability  for  the  acts 
of  the  others.  2.  Held,  that  the  defendant, 
thus  tried  first  and  separately,  was  entitled 
to  call  the  other  defendants  as  witnesses  on 
his  behalf,  though  they  could  not  be  caUed 
as  witnesses  for  the  prosecution  without 
taking  a  verdict  of  acquittal  against  them, 
the  trial  being  separate.    The  observations 


of  Cockbum,  C.J.  in  Bea.  v.  Winsor  and 
Harris  held  not  applicaole,  as  there  the 
fellow  prisoner  was  called  for  the  Crown. 
3.  The  provision  in  Lord  Campbell's  Libel 
Act  (6  &  7  Vict.  c.  96),  s.  7,  as  to  allowing 
exculpatory  evidence  in  answer  to  a  prima 
facie  case  of  liability  for  publication, 
being  quite  general  in  its  terms,  was  held 
to  apply  to  a  prosecution  for  the  publication 
of  a  blasphemous  libel.  4.  The  defendant 
first  tried,  having  originally  published  the 
paper,  and  having,  amr  he  nad  ceased  to 
be  ostensibly  connected  with  it,  continued 
to  allow  it — ^knowing  its  character — ^to  be 
published  on  his  premises,  by  a  person  in 
his  employ,  but  who  was  allowed  (in  con- 
sideration of  a  reduction  of  salary)  to  cany 
on  there  a  business  of  his  own  as  bookseller 
and  newspaper  publisher — the  defendant 
being  occasionally  on  the  premises,  and 
knowing  that  the  paper  was  sold  there, 
though  not  proved  to  nave  had  knowledge 
of  any  particular  numbers  or  articles  in  it, 
and  not  being  shown  to  have  had  otherwise 
any  connection  with  it  .during  the  publica- 
tion of  the  libels ;  held,  that  thougn  there 
was  a  prima  facte  case  against  him,  yet 
there  was  also  a  case  in  answer  to  it,  under 
the  provisions  in  the  Libel  Act,  on  which 
the  jury  might  well  acquit  him.  5.  Publi- 
cations discussing  with  gravity  and  decency, 
and  in  an  argumentive  way,  questions  as  to 
Christian  doctrine  or  statements  in  the 
Hebrew  Scriptures,  and  even  questioning 
their  truth,  are  not  to  be  deemed  blasphe- 
mous, so  as  to  be  fit  subjects  for  criminal 
prosecution.  But  publications  which,  in 
an  indecent  and  malicious  spirit,  assail  and 
asperse  the  truth  of  Christianity,  or  of  the 
Scriptures,  in  language  calculated  and 
intended  to  shock  the  feelings  and  outrage 
the  belief  of  mankind,  are  properly  to  be 
regarded  as  blasphemous  libels.  (Beg.  v. 
Bradlaugh  and  others,  April,  1883.  Lord 
Coleridge,  C.J.)    217. 

Criminal  information — Prelvminary  inves- 
tigaiion  before  WMgistraies  —  Seditious 
libel— Evidence — Truth  of  seditious  libel 
not  a  subject  of  inquiry  before  magistrates 
--6  A  7  Vict.  e.  96—44  &  46  Vict.  c.  60, 
s.  4. — XJ^n  an  application  for  a  criminal 
information  against  the  proprietor  of  a 
newspaper  for  publishing  a  seditious  libel, 
evidence  was  tendered  under  the  44  &  45 
Yict.  c.  60,  B.  4,  of  the  truth  of  the  libel, 
and  that  it  was  for  the  public  benefit  that 
it  should  be  published.  The  magistrate 
refused  to  receive  such  evidence.  Upon 
an  application  to  the  Queen's  Bench 
Division  for  a  conditional  order  for  a  m^an^ 
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damas  to  compel  the  maffistiate  to  receiTe 
the  eyidence  so  tendered.  Held,  that  no 
such  matters  oonld  be  given  in  evidence  at 
the  trial,  and  that,  therefore,  the  magistrate 
was  right  in  refnsinff  to  admit  the  evidence 
at  the  preliminary  mvestigation.  Bea,  v. 
BuWy  (9  Ir.  L.  Biep.  329),  aoproved  of  and 
followed.  {Ex  parte  Wm,  &3rien.  Jan., 
1883.    Q.  B.Div.  Ir.)    180. 

Criminal  prosecution  —  Criminal  informer 
tion — Fiat  of  Director  of  Fvhlic  Frose- 
eviions — Newspaper  Libel  and  Registrar 
tion  Act,  1881  (44  *  46  Vict,  c.  60)  «.  8.— 
By  the  Newspaper  Libel  and  Registration 
Act,  1881,  (44  &  45  Vict.  c.  60),  s.  3,  "  no 
criminal  prosecution  shaU  be  commenced 
against  any  proprietor,  publisher,  editor, 
or  any  person  responsible  for  the  publica- 
tion of  a  newspaper,  for  any  libel  published 
therein,  without  the  written  fiat  or  allow- 
ance of  the  Director  of  Public  Prosecu- 
tions ....  beinff  first  had  and 
obtained."  Held,  that  the  section  does  not 
apply  to  criminal  informations  filed  by 
leave  of  the  court,  and  therefore  the  plain- 
tiff in  error  was  rightly  convicted  on  such 
an  information,  for  a  libel  published  in  a 
newspaper  of  which  he  was  the  proprietor, 
althougn  the  fiat  of  the  Director  of 
Public  Prosecutions  had  not  been  obtained. 
(Yates  (plaintiff  in  error)  v.  The  Queen, 
Jan.,  1885.    Ot.  of  App.)    686. 

Letters  from  employer  to  employed — Pri^ 
vileged  occasion. — ^The  defendant,  the  wife 
of  a  tradesman,  being  informed  thai  a 
female  assistant  in  her  husband's  employ- 
ment was  dishonest,  wrote  at  his  request 
and  sent  a  letter  accusing  her  of  theft,  and 
strongly  reproaching  her.  On  an  indict- 
ment for  lioel:  Held,  that  the  occasion 
was  privileged,  and  that,  therefore,  in  the 
absence  of  malice  the  defendant  was  not 
liable,  and  held  also,  that  the  terms  of  a 
letter  written  under  such  circumstances 
ought  not  to  be  too  nicely  criticised.  (Reg, 
T.  Ferry,  Jan.,  1883.  Huddleston,  B.) 
169. 

Libel  on  a  deceased  individual — Criminal 
information — Applicant  a  foreign  noble- 
man resident  abroad — Frinciples  on  which 
criminal  information  should  he  granted, — 
A  foreign  nobleman,  resident  abroad, 
applied  K>r  and  obtained  a  mle  nisi  for  a 
criminal  information  against  the  defendant, 
the  proprietor  of  a  newspaper,  for  a  libel 
published  therein  imputing  infamous  and 
oisgraceful  conduct  to  the  applicant's 
deceased  father,  upon  an  affidavit  categori- 
cally negativing  the  statements  in  the  fibel, 
and  stating  the  applicant's  belief  that  it 


was  published  maliciously,  and  with  intent 
to  bring  scandal  and  reproach  upon  the 
memory  of  his  deceased  &ther,  and  to  cast 
a  gross  insult  upon  himself  and  his  family, 
and  to  bring  them  into  public  hatred,  con- 
tempt, and  ridicule.    !ui  showing   cause 
against  the  mle,  it  was  contended  for  the 
defendant  thatthe  applicant  was  a  foreigner 
neither  resident  norsojouming  in  England, 
nor  holding  any  political,  official,  or  public 
position,  either  here  or  abroad ;  that  it  was 
not  the  applicant  but  his  deceased  father 
who  was  tne  subject  of  the  libel ;  and  that, 
in  any  view,  the  court,  having  a  discretion 
in  the  matter,  would  not  gmai  the  extra- 
ordinary remedy  asked  for,  but  leave  the 
applicant  to  the  ordinary  remedy  of  indict- 
ment or  action.    Held,  by  Lord  Coleridge, 
-C.J.  and  Denman,  Field,   Hawkins,  and 
Mathew,  J  J.  (discharging  the  rule),    (1) 
That  without  laying  it  down  as  a  ride  of 
law,  that  under   no  circumstances  would 
this  court  interfere,  by  way  of  criminal 
information,  on  the  application  of  a  non- 
resident foreigner,  vet,  having  regard  to 
the  principles  on  wnich,  from  very  earlj 
times,  this  court  has  acted,  the  non-resi- 
dence of  the  applicant  is  a  cogent  argument 
affainst  such  interference,  and  a  reason 
THiy,  especially  when,  as  here,  there  was  no 
intention  to  provoke  and   no  reason   to 
apprehend  a  breach  of  the  peace,  the  court 
in  the  exercise  of  its  discretion  should  not 
interfere.   (2.)  That,  although  the  authori- 
ties are  not  absolutely  conduaive  on  the 
point,  yet  the  weight  oi  authorities  inclines 
in  favour  of  the  objection  that  the  subject 
of  tiie  libel  is  dead  (see  Bex  v.  Fopham 
4  T.  R.  126),  and  upon  that  ground  also 
the  court    in  its   discretion   declines  to 
interfere.    (3.)  (Denman,  J.  slightly  differ- 
ing on  this  head,  as   hereunder  stated.) 
That  criminal  informations  upon  the  com- 
plaint of  a  private  person  not  holding  any 
public  office  or  position  entitling  him  to 
that  extraordinary  remedy,  shouM  not  be 
granted  in  cases  of  '*  gross  or  notorious 
misdemeanours,  riots,  batteries,  libels,  and 
other  immoralities  of  an  atrocious  kind, 
not  particularly  tending  to  disturb    the 
Qovemment  (^r  those  are  left  to  the  care 
of  the  Attomev-Greneral),  but  which,  on 
account  of  their  magnitude  or  pernicious 
example,  deserve  the  most  pubbc  animad- 
version"   (Blackstone,    book    4,   c.    23, 
p.  300) ;  and  a  peer,  if  libelled  in  his  private 
capacity,  and  not  as  regards  his  conduct  in 
Parliament,    or  as  a  lord-lieutenant,    or 
magistrate,  or  as  the  holder  of  a  public 
office,  is  no  more  entitled  to  a  criminal 
information  than  the  humblest  subject  of 
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the  Qneen.  Per  Denman,.  J. :  I  cannot 
accept  the  above  passage  from  Blackstone 
as  exhanstiye  of  the  cases  in  which  the 
court  ought  to  interfere,  for,  if  a  news- 
paper or  an  individual  should,  by  repeated 
and  widely  circulated  attacks  upon  a  pri- 
vate individual,  British  or  foreign,  resi- 
dent or  abroad,  show  a  persistent  deter- 
mination to  persecute,  it  would  be  the  duty, 
in  many  cases,  of  this  court  to  protect  that 
individual  by  gprantin^  a  rule,  and  even,  in 
case  of  a  further  persistence,  by  making  it 
absolute.  {Beg.  v.  Labouchere;  Duke  of 
Vallombro8a*8  ease.  Feb.,  1884.  Q.  B. 
Div.)    416. 


Newspaper — Change  of  libel  not  contained 
in  original  sunvmona  withdravm  before 
police  magistrate — Counts  subsequently 
added  to  indictment  containing  charge  of 
libel  80  withdrawn — Consent  of  court — 
Vexatious  Indictments  Amendmtent  Act, 
1867,  and  Newspaper  Libel  Act,  1881-- 22 
A  23  Vict.  c.  17,  s.  1—30  A  31  Viet.  c.  86, 
a.  1—44  &  4&  Vict.  c.  60,  ss.  3,  6.— The 
defendant  B.,  with  others,  was  charged 
with  having  published  alleged  blasphemous 
libels  on  certain  dates,  m  the  F.  news- 

giper.  The  fiat  of  the  Director  of  Criminal 
rosecutions  had  been  obtained  authoris- 
ing the  prosecution.  The  summons  on 
which  the  defendants  were  charged 
specified  the  particular  dates  of  the  libels 
on  which  the  prosecution  relied.  At  the 
first  hearing  before  the  magistrates  the 
alleged  libels  were  not  read  out  in  court, 
but  the  counsel  for  the  prosecution  gave 
an  undertaking  to  furnish  both  to  the 
court  and  the  defendants  particulars  of  the 
numbers   of  the  newspaper  and  articles 

Srosecuted.  At  the  adioumed  hearing  the 
efendant  B.  caUed  the  attention  of  the 
court  to  the  fact  that  the  particulars 
furnished  in  pursuance  of  the  undertaking 
contained  a  reference  to  an  alleged  libel 
published  in  an  earlier  number  of  the 
same  newspaner,  but  not  included  in  the 
summons.  Tne  counsel  for  the  prosecu- 
tion then  withdrew  the  number  as  not 
being  in  the  summons.  The  defendants 
were  committed  for  trial.  The  counsel  for 
the  prosecution  subsequently  applied  ea 
parte  to  the  Recorder  of  liondon  under 
30  <&  31  Yict.  c.  35,  s.  1,  to  add  two  counts 
to  the  indictment  based  upon  the  alleged 
libel  contained  in  the  number  withdrawn 
before  the  police  magistrate ;  the  counsel 
for  the  prosecution  did  not  state  in  his 
application  that  he  had  so  withdrawn  the 
said  number  of  the  newspaper.  The  Re- 
corder granted  leave ;  the  two  counts  were 


added,  and  the  indictment  sent  up  to  the 
grand  jury,  who  found  a  true  bill  against 
the  defendants  in  respect  of  the  whole 
indictment.  The  indictment  was  removed 
hj  certiorari  from  the  Central  Criminal 
Court  into  the  Queen's  Bench  Division  of 
the  Hiffh  Court.  The  defendants  then 
obtainea  a  rule  nisi,  calling  upon  the 
prosecution  to  show  cause  why  the  two 
additional  counts  should  not  be  quashed. 
Held,  on  argument  of  the  rule,  that  the 
counts  must  be  quashed  on  the  ground 
that  the  leave  of  the  court  to  add  them  was 
obtained  on  materials  insnjQGlcient  for  the 
exercise  of  its  discretion;  and  that  the 
obtaining  of  such  leave  in  cases  under  the 
Vexatious  Indictments  Act,  and  Acts 
amending  it,  is  not  a  mere  formality,  but 
must  conform  to  the  spirit  and  intention  of 
those  Acts.  {Beg.  (on  the  Prosecution  of 
Sir  Henry  Tyler,  M.P.)  v.  Bradlaugh  and 
others.    Dec,  1882.    Q.  B.  Div.)    166. 

Newspaper — Criminal  informations  against 
proprietors  of  newspapers  for  libel-^News^ 
paper  Libel  Act,  1881— .Fw  of  the  Direc- 
tor of  Public  Prosecutions  not  necessary 
for  criminal  informations. — An  applica- 
tion upon  the  part  of  the  proprietor  of  a 
newspaper,  defendant  on  a  criminal  infor- 
mation for  libel,  to  quash  the  information 
on  the  ground  that  the  fiat  of  the  Director 
of  Public  Prosecutions  had  not  been 
obtained,  the  point  not  being  here  taken 
on  the  argument  of  the  rule,  was  dismissed, 
and  held  by  Field,  Denman,  and  Mathew, 
«nr.,  (Lord  Coleridge,  C.J.,  and  Hawkins, 
J.  contra),  that  in  such  a  case  the  fiat  is 
not  required.  {Beg.  v.  7a;tes.  July,  1883. 
Q.  B.Div.)    272. 

Newspaper — FiaJt  for  crvmindl  prosecution 
'^Discretion  of  the  Director  of  P^lic 
Prosecutions—^  &  46  Vict.  c.  60,  s.  3. — 
When  the  Director  of  Public  Prosecutions 
in  England  has  refused  to  grant  his  fiat 
under  44  &  45  Yict.  c.  60,  s.  3,  for  a 
criminal  prosecution  against  the  proprietor, 
<SU;.,  of  a  newspaper  for  a  libel  published 
therein,  the  Hi^h  Court  of  Justice  has  no 
power  to  inter&re,  the  matter  being  left 
by  the  enactment  entirely  to  his  discretion. 
{jSx  parte  Hubert  and  Co.,  Jan.,  1882. 
Q.  B.Div.)    166. 

"LONDON  GAZETTE," 

CumKOS  FBOM. 

(See  Evidence.) 

LUNATIC  (CRIMINAL). 
(See  Criminal  Lunatic) 
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MALICIOUS  INJUBT. 

Property — Incorporeal  right — 24i  &  25  Furf. 
c.  97,  «.  52. — ^The  resident  freemen  and 
widows  of  freemen  of  the  borongh  of  N. 
were  each  entitled  by  right,  declared  and 
confirmed  bj  local  Acts,  to  "  the  full  right 
and  benefit  to  the  herbage  of  the  town 
moor  for  two  milch  cows."  Subject  to  the 
"  herbage  ri^ht "  aforesaid,  the  corpora- 
tion of  the  Doron^h  were  declared  to  be 
owners  of  the  soil  in  fee  simple.  The 
respondent  having  played  at  bowls  on  the 
town  moor,  and  (K)ne  nominal  damage,  the 
appellant,  one  of  the  freemen,  laid  an  in- 
formation against  him  nnder  the  Malicious 
Injuries  to  Property  Act,  1861  (24  k  25 
Yict.  c.  97),  8. 52.  Held,  that  the  "  herbage 
rij^ht "  was  not  real  or  personal  propei^y 
within  that  Act,  which  contemplated  tan- 

f'ble  and  visible  property  only.    {Lavae  y. 
Itrinqham,  Dec.,  1881.    Q.  B.  Div.)  22. 

MALICIOUS  PROSECUTION. 

Burd^en  of  proof, — In  an  action  for  malicious 
prosecution  the  burden  of  proof  as  to  want 
of  reasonable  and  probable  cause  lies  on 
the  plaintiff,  and  if  in  order  to  show 
absence  of  reasonable  and  probable  cause  it 
is  necessary  to  establish  any  minor  propo- 
sitions, the  burden  of  proving  each  of 
such  propositions  also  lies  on  the  ^aintiff . 
(ArhraJtri  v.  The  North-Eastern  Mailway 
Company.    June,  1883.   Ct.  of  App.)   354. 

MANDAMUS 

Will  hot  lib  to  Cektbal  Cbiminal 

Court. 

(See  Central  CrimincU  Court,) 

MANSLAUGHTER. 

Infant — Neglect  of  parent  to  supply  medical 
aid — Evidence, — -Where  a  parent  neglects 
to  supply  medical  aid  for  his  child  who  is 
suffering  from  malignant  disease,  and  the 
infant  dies,  in  order  to  convict  the  parent 
of  the  crime  of  manslaughter  it  must 
be  proved  affirmatively  that  the  death  was 
caused  by  such  neglect,  and  if  the  medical 
evidence  on  behali  of  the  prosecution  only 
goes  to  the  extent  that  the  life  probably 
might  have  been  prolonged  by  calling  in 
m^cal  aid,  it  is  not  sumcient  to  support 
a  conviction.  If  death  is  acceleratea  by  a 
parent's  wilfully  neglecting  to  provide 
medical  aid,  in  such  a  case  the  parent  is 
guilty  of  manslaughter.  {Reg,  v.  Morbey. 
March,  1882.    C.  C.  R.)    35. 

Injury  caunng  medical  treatment  neeesBory 
'^Vealh  resulting  during  on   operation 


under  medical  advice. — ^Where  an  ininry 
was  inflicted  on  a  person  by  a  blow  which 
in  the  judgment  of  competent  medical 
men  rendereid  an  operation  advisable,  and, 
as  a  preliminary  to  the  operation,  chloro- 
form was  administered  to  the  patient,  who 
died  during  its  administration,  and  it  was 
agreed  that  the  patient  would  not  have 
died  but  for  its  administration:  Held, 
that  the  person  causing  the  injury  was 
liable  to  be  indicted  lor  manslaughter. 
(Beg,  V.  Davie  and  Wagataffe.  Jan.  1883. 
Mathew,  J.)    174. 

Neglect  of  duty — Befueal  of  mediccd  aseis' 
tance  hy  relieving  officer — Destitute  pereon 
—  Local  government  orders  —  General 
Order  (Consolidated),  2ith  July,  1847, 
art,  215  (3),  and  Outdoor  Belief  Begula- 
tion  Order,  lUh  Dec.  1852,  arts,  5  and  7. 
— ^The  law  imposes  upon  relieving  officers 
the  duty  and  obligation,  in  cases  where 
bond  fide  applications  are  made  t<o  them 
for  medical  assistance  by  destitute  persons 
in  cases  of  sudden  and  urgent  necessity,  to 
give  such  assistance  promptiy,  so  that  the 
mischief  may  be  dealt  witn  in  its  infancy ; 
and  where  application  is  made  to  a  relieving 
officer  for  medical  assistance  in  a  case  of 
emergency,  and  death  or  bodily  harm 
results  from  a  refusal  to  grant  such  assis- 
tance, it  is  no  answer  to  an  indictment 
against  the  relieving  officer  for  man- 
slaughter or  for  causing  bodily  harm  that 
the  applicant  was  in  employment  for  wages 
or  other  hire  or  remuneration,  if  at  the 
time  the  application  was  made  the  applicant 
was  in  fact  destitute  of  the  means  of  pro- 
viding independent  medical  assistance. 
(Beg.y,  CurtU,  Sept.,  1885.  Hawkins,  J.) 
746. 

Unlawful  Act — Negligence, — The  mere  fact 
of  a  civil  wrong  committed  by  one  person 
against  another  ought  not  to  be  usea  as  an 
incident  which  is  a  necessary  step  in  a 
criminal  case,  apart  from  the  question  of 
criminal  negligence.  Therefore  the  mere 
fact  of  a  person  wrongfully  taJdng  np 
a  box  from  a  refreshment  staU  on  a  sea 
pier  and  wantonly  throwing  it  into  the  sea, 
and  thereby  unintentionaOy  causing  the 
death  of  another  bathing  in  the  sea,  is  not 
per  se  and  apart  from  the  question  of 
negligence  sufficient  to  constitute  the 
offence  of  manslaughter.  (Beg.  v.  C.  H, 
Franklin,    Jan.,  1882.    Field,  J.)    163. 

MARRIED  WOMEN. 

Cabnal  Connection  Obtained  bt 

Fbaxtd. 

(See  Rape,) 
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MEDICAL  ASSISTANCE. 

Bbfttsal  of. 

(See  ManslaugJUer,) 

MURDER. 

Atieinpt  to  mvwrder'^Taking  otU  a  pistol 
from  poehet-^Piatol  seized  by  hystanier'^ 
24  <0  25  Vict.  c.  100,  ss.  14,  15.— B.  was 
indicted  for  attempting  to  discharge  a 
loaded  pistol  at  S.,  with  intent  to  mnrder. 
B.,  having  a  g^dge  against  S.»  went  to  S.'s 
house.  D.  was  observed  to  draw  a  pistol 
from  his  pocket,  a  third  person  snatched 
the  pistol  away,  and  B.  was  arrested. 
Held,  that  this  was  not  an  ofEence  within 
sect.  15  of  24  &  25  Yiot.  c.  100.  Qwere, 
whether  the  case  was  within  sect.  14.  The 
cases  of  Beg.  y.  8t.  Oeorge  and  Beg.  v. 
Lewis  (9  Car.  &  P.  483  and  523)  commented 
upon.  (Beg.  y.  Samuel  Brown.  March, 
1883.    0.0.  R.)    199. 

Evidence — Dyina  declarations. — Statements 
made  behind  the  back  of  the  prisoner  are 
not  admissible  in  eridence  as  dying  declara- 
tions unless  the  person  making  them 
entertains  at  the  time  a  settled  hopeless 
expectation  of  immediate  death.  Answers 
in  the  affirmatiye  to  the  following  ques- 
tions: "Do  you  think  you  are  in  bodily 
danger,  and  in  fear  of  death  P  "  "  You 
are  not  expecting  to  recover ;  are  you  aware 
that  you  will  meP"  "Do  you  fully  and 
clearh^  understand  what  I  am  saying  to 
you  P  and  the  use  of  the  expression  "  I 
am  sure  I  am  going  to  die  "  do  not  indicate 
such  a  state  of  mind.  (Beg.  v.  WiUiam 
Osman.    Oct.,  1881.    Lush,  L.J.)    1. 

Extreme  necessity  of  hunger — Justification-^ 
Homicide  by  necessity — Special  verdict — 
Formal  addition  to  special  verdict — Cer- 
tiorarir--^  &  37  Vid.  c.  36,  s.  16.— The  two 
prisoners  were  indicted  for  wilful  murder, 
and  on  the  trial  the  jury  returned  a  special 
verdict,  stating  the  facts,  and  referred  Uie 
matter  to  the  court.  The  facts  stated  in 
the  special  verdict  were  substantially  as 
follows :  The  prisoners,  able-bodied  English 
seamen,  and  the  deceased,  an  English  boy 
between  seventeen  and  eighteen  years  of 
age,  the  crew  of  an  English  yacht,  were 
cast  away  in  a  storm  on  the  high  seas  1600 
miles  from  land,  and  were  compelled  to  put 
into  an  open  boat.  The  food  they  took 
with  them  was  all  consumed  in  twelve  days, 
and  having  been  for  eight  days  without  food, 
and  for  six  days  without  water,  the  prisoners 
killed  the  boy.  The  boy  when  killed  was 
lying  at  the  bottom  of  the  boat  quite  help- 
less and  weak,  and  unable  to  make  any  re- 


sistance, and  did  not  assent  to  his  being 
killed.  The  prisoners  and  another  man 
who  was  with  them  fed  upon  the  body  and 
blood  of  the  boy  for  four  days,  when  they 
were  picked  up  bv  a  passing  vessel.  The 
verdict  went  on  tnus :  That  if  the  men  had 
not  fed  upon  the  body  of  the  boy,  they 
would  probablv  not  have  survived  to  be  so 
picked  up  ana  rescued,  but  would  within 
the  four  days  have  died  of  famine ;  that 
the  boy,  being  in  a  much  weaker  condition, 
was  likely  to  have  died  before  them ;  that 
at  the  time  of  the  act  in  question  there 
was  no  sail  in  sight  nor  any  reasonable 
prospect  of  relief :  that,  imder  the  circum- 
stances, there  appeared  to  the  prisoners 
every  probability  that  unless  they  then  fed, 
or  very  soon  fed,  upon  the  boy  or  one  of 
themselves,  they  would  die  of  starvation ; 
that  there  was  no  appreciable  chance  of 
saving  life  except  by  killing  someone  for 
the  others  to  eat;  that,  assuming  any 
necessity  to  kill  anybody,  there  was  no 
greater  necessity  for  killing  the  bov  than 
any  of  the  other  three  men."  On  the 
armment  of  ilie  special  verdict,  the 
f oDowing  objections  (among  others)  were 
taken  by  the  prisoner's  coimsel :  "  That  the 
formal  ending  of  the  special  verdict,  as 
entered  upon  the  record,  was  not  found  by 
the  jury,  but  subseauently  added,  and 
therefore  invalidated  the  record,  renderins^ 
the  trial  abortive;  also,  that  the  record 
ought  to  have  been  brought  up  into  the 
Queen's  Bench  Division  by  ccrttorort,  and 
not  by  mere  order  of  the  court.  H^d, 
that  the  facts  as  found  afforded  no  justifi- 
cation for  the  miing  of  the  boy,  and  that 
the  prisoners  were  guilty  of  wilrul  murder. 
Held,  also,  that  the  addition  of  the  formal 
ending  of  the  special  verdict  was  matter 
of  mere  form,  and  did  not  invalidate  the 
record.  Held,  further,  that  the  record  was 
rightly  brought  up  by  order,  and  not  by 
certiorari,  since  by  the  Judicature  Act  the 
courts  of  oyer  and  terminer  and  g^^ 
delivery  were  made  part  of  the  High 
Court  of  Justice.  (Beg.  v.  Dudley  and 
Stephens.   Dec.,  1884.    Q.B.Div.)    624. 

Parricide  in,  defence  of  mother— BeajsonMe 
belief  of  necessity. — ^Under  circumstances 
which  might  have  induced  the  belief  that 
a  man  was  cutting  the  throat  of  his  wife, 
their  son  shot  and  killed  his  father.  On 
the  trial  of  the  son  for  murder :  Held,  that 
if  the  accused  had  reasonable  grounds  for 
believing  and  honestly  believed  that  his  act 
was  necessary  for  the  defence  of  his 
mother,  the  homicide  was  excusable.  {Beg. 
Y.Bose.    Oct.,  1884.    Lopes,  J.)    540. 
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Poisofir-^Aceidewt  or  design — Evidenee  of 
other  deaths  with  same  symptoms — Motif>e 
— AdmissihUit'ij  of^^Fresh  evidence.'^Y, 
and  H.  were  jointly  charged,  on  indict- 
ment for  the  mnrder  of  the  nnsband  of  H., 
with  cansing  his  death  by  the  administra- 
tion of  arsenic.  Evidence  hayine  been 
giyen  that  the  deceased  had  died  from 
arsenic,  and  had  been  attended  by  the 
prisoners.  Held,  by  Bntt,  J.,  that  it  was 
competent  for  the  prosecution  to  tender 
evidence  of  other  cases  of  persons  who  had 
died  from  arsenic,  and  to  whom  the  pri- 
soners  had  access,  exhibiting  exactly  similar 
symptoms  before  death  to  those  of  the  case 
under  consideration,  for  the  purpose  of 
showing  that  this  particular  deatn  arose 
from  arsenical  poisoning — not  accidentally 
taken,  but  desienedly  administered  by  some- 
one. Such  evidence,  however,  is  not  ad- 
missible for  the  purpose  of  establishing 
motives ;  though  the  net  that  the  evidence 
ofEered  may  tend  indirectly  to  that  end  is 
no  ground  for  its  exclusion.  The  true 
principle  on  which  the  admissibility  of  all 
such  evidence  rests  is  that  laid  down  in 
Beg.  v.  OeeHng  (18  L.  J.  215,  M.  C). 
Beg.  v.  Wirisloio  (8  Cox  0.  0.  397)  com- 
mented on  and  disapproved.  The  pro- 
duction of  fresh  evidence  on  behalf  of  the 
prosecution  (not  known  or  forthcoming  at 
the  preliminary  investigation,  and  not, 
previously  to  the  trial,  communicated  to 
the  other  side),  maj  be  ground  for  a  post- 
ponement of  the  trial  if  it  appears  neces- 
sary to  justice.  {Beg.  v.  Flanagan  and 
Biggins.    Feb.,  1884.    Butt,  J.)    403. 

NEGLECT  TO  SUPPLY  MEDICAL 

AID. 

(See  Manslaughter.) 

NEWSPAPER  LIBEL  ACT. 

(See  Libd.) 

NUISANCE. 

Chimney  sending  forth  liUick  sm^ke — Fur- 
naee  constructed  to  consume  smoke  — 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  65),  s.  91. — ^An  information  was  laid 
against  the  proprietor  of  a  brewery  imder 
the  7th  sub-section  of  the  9l8t  section  of 
the  PubHc  Health  Act,  1875  (38  &  39  Vict, 
c.  55)  for  that  black  smoke  was  from  time 
to  time  sent  forth  from  the  chimney  of  his 
brewery  in  such  quantities  as  to  be  a 
nuisance,  and  he  was  convicted  and  fined 
thereon.  Held,  on  a  case  stated,  that  the 
defendant  was  not  entitled  to  call  evidence 
as  to  the   construction  of   the   furnace. 


{Weehes   (app.)   y. 
1885.    Q.  B.  Div.) 


King 
733. 


(resp.).     May, 


Exposing  the  dead  body  of  a  child  on  a  hiah' 
way — Com/mon  Law  misdemeanour. — The 
prisoner  was  indicted  for  unlawfully  ex- 
posing the  dead  body  of  her  infant  child 
near  a  public  highway.  The  jury  found 
that  the  body  was  exposed  by  the  prisoner 
in  a  public  highway;  that  the  place  was 
one  where  many  people  were  certain  to 
pass  and  repass ;  and  that  the  exposure  was 
calculated  to  shock  and  disgust  passers-by, 
and  outrage  public  decency :  Held,  that 
the  prisoner  was  guilty  of  a  nuisance  at 
common  law.  [Beg.  v.  Jane  Clarh,  Jan., 
1883.    Denman,  J.)    171. 

(See  also  Cremation.) 

NUISANCB  TO  HiaHWAT. 

(See  Highway.) 

PASSENGER  STEAMSHIP. 

Passenger — Certificate  necessary  for  carry- 
ing  passengers — 17  &  18  Vict.  c.  104,  ss. 
303  and  318—39  S  40  Viet.  c.  80,  s.  16.-- 
G.  J.  Kidston,  who  did  not  live  in  Dublin, 
was  the  owner  of  a  tug-steamer  called  the 
Flying  Hawk.  He  was  summoned  before 
the  Divisional  Justices  of  Dublin  by  the 
Board  of  Trade,  who  complained  that  the 
Flying  Hawk  went  to  sea  from  Dublin  on 
the  2l6t  day  of  July,  1882,  with  more  than 
twelve  passengers  on  board,  without  any 
Board  of  Trt^e  certificate,  and  without 
having  a  duplicate  of  such  certificate  put 
up  in  some  conspicuous  part  of  the  ship, 
contrary  to  the  provisions  of  the  17  &  18 
Vict.  c.  104,  s.  318,  and  the  39  &  40  Vict, 
c.  80,  s.  16.  The  people  on  board  on  the 
occasion  in  question,  other  than  the  master 
and  crew,  were  the  Dublin  manager  for  the 
owner,  his  wife,  the  Dublin  staff,  and  some 
friends  and  their  wives  who  had  been 
invited  by  the  Dublin  manager  for  a 
pleasure  trip  to  see  the  fireworks  at  Kines- 
town ;  none  of  them  paid  anything  for  tne 
trip.  The  magistrate  having  dismissed  the 
summons,  and  the  case  havingbeen  broughli 
before  the  Queen's  Bench  JDivision  on  a 
case  stated :  Held,  per  Lawson  and  John- 
son, J  J.  (dissentients  O'Brien,  J.)  that  the 
magistrate  was  wrong,  and  that,  if  he 
believed  the  evidence,  he  should  have 
convicted  the  defendant.  {Beg.  v.  The 
Divisional  Justices  of  Dvhlin  and  O. 
Kidston.    Jan.,  1884.    Q.B.Div.Ir.)    379. 

PLEADING. 
(See  Practice,) 
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POACHING  PREVENTION  ACT. 

Person  seen  by  eonsiahle  with  rabbits  in 
possession  on  highway^^Flight  of  accused 
and  pwrsuit  by  constable  —  aearch  of 
accused  and  seiwwre  of  rabbits  200  yards 
from  highway — Accused  and  rabbits  never 
out  of  constable's  sight — Validity  of  in- 
formation and  conviction — 25  &  26  Vict. 
c.  114,  s.  2. — ^Where  &  constable  sees  a  man 
on  a  highway  having  rabbits  in  his  posses- 
sion which  the  consSible  has  good  cause  to 
snspect  haye  been  unlawfully  searched  for 
or  pursued  bj  such  man,  who,  on  catching 
sight  of  the  constable,  runs  away  across  an 
acgoining  field,  and  on  being  pursued  by 
the  constable  throws  down  the  rabbits  in 
the  field  some  200  yards  from  the  highway, 
and  neither  the  man  nor  the  rabbits  have 
been  lost  sight  of  by  the  constable,  the  latter 
may  then  and  there  search  the  man  and 
seise  the  rabbits  under  sect.  2  of  the 
Poaching  Preyention  Act  (25  &  26  Yict. 
c.  114),  and  a  conyiction  of  the  man  under 
that  section  before  justices  is  good  and 
will  be  upheld.  So  held  by  Mathew  and 
Smith,  JJ.,  distinguishing  the  cases  of 
Clarke  y.  Crowder  (L.  Rep.  4  0.  P.  638 ; 
38  L.  J.  118,  M.  C,  and  Turner  y.  Morgan 
33  L.  T.  Rep.  N.  S.  173 ;  44  L.  J.  161, 
M.  C. ;  L.  Rep.  10  0.  P.  587).  {Lloyd  y. 
Lloyd.    March,  1885.    Q.  B.  Diy.)    767. 

PRACTICE. 

Certiorari — Conviction  in  8u]ferior  Court — 
Removal  of  record— Jwrwdtc^ion.— Where 
judgment  has  been  entered  up  in  the 
Superior  Court,  upon  a  conviction  in  such 
court,  the  right  to  a  certiorari  to  remove 
the  record  does  not  exist.  Poole's  case 
(14  L.  Rep.  Ir.  14)  explained.  (Nallyand 
others  v.  The  Queen,  June,  1884.  Q.  B. 
Div.  Ir.)    638. 

COKTSADIGTOBT  STATEMENTS   BT 
WiTKESSES. 

(See  Rape.) 

Fbesh  Evidence  Pboduced  without 
Notice  to  Pbisoneb. 

(See  Mwrder,) 

Plea  of  autrrfois  acquit — Indictment  for 
felony  —  Acquittal  —  Subsequent  indict' 
ment  for  misdemeanour  upon  same  faets 
—24  &  25  Vict.  c.  97,  ss.  35,  36,  and  24  & 
25  Vict.  c.  100,  ss.  32.  34.— By  24  &  25 
Vict.  c.  97,  B.  35,  and  24  &  25  Vict.  o.  100, 
s.  32,  it  is  enacted  that  any  person  who 
unlawfully  and  maliciously  tnrows  upon  or 
across  any  railway  any  wood,    stone,  or 


other  matter  with  intent  to  endanger  the 
safety  of  any  passenger  travelling  or  being 
upon  such  railway,  or  with  intent  to 
obstruct  or  injure  any  engine,  shall  be 
guilty  of  felony,  and  being  convicted 
uiereof  shall  be  liable  to  peii^  servitude 
for  life  or  to  be  imprisoned  for  any  time 
not  exceeding  two  years.  By  sects.  36 
and  34  of  the  same  statutes  respectively 
it  is  provided  that  a  person  who  by  any 
unlawiul  act  shall  enduiger  the  safety  of 
any  person  conveyed  or  being  upon  a 
railway,  or  shall  obstruct  any  engine  or 
carriage  using  any  railway  shall  be  guilty 
of  a  misdemeanour  and  shall  be  liable  to 
be  imprisoned  for  any  term  not  exceeding 
two  years,  Held,  that  an  acquittal  upon 
an  indictment  charging  the  prisoner  with 
a  felony  was  no  bar  to  a  subsequent  indict- 
ment being  preferred  upon  the  same  facts 
for  a  misdemeanour  under  the  provisions 
of  the  above  statutes.  {Beg.  (on  Uie  Prose- 
cution of  the  Great  Western  Railway 
Company)  v.  Oilmore.  April,  1882.  Hud- 
dleston,  B.)    85. 

Pleading — Counts  for  stealing  at  common 
law  and  under  statute^-Autrefois  acquit, 
—In  one  indictment  the  prisoners  were 
charged  with  larceny  at  common  law,  and 
for  feloniously  receiving  "  the  goods  afore- 
said." They  were  acquitted  on  the  ground 
that  the  afleged  goods  were  a  fixture  in  a 
building.  They  were  then  charged  upon 
a  second  indictment  under  the  24  <&  25 
Vict.  c.  96,  s.  31,  for  stealing  the  fixture, 
to  which  chaige  they  pleaded  autrefois 
acquit.  The  presiding  chairman  at  sessions 
held  that  plea  not  to  be  proved,  and  the 
prisoners  tnen  pleaded  not  guilty,  but  were 
convicted.  Held,  that  the  ruling  of  the 
chairman  was  right,  and  that  the  prisoners 
had  not  been  in  peril  on  the  count  for 
receiving  in  the  first  indictment.  {Beg.  v. 
O'Brien  and  another,  March,  1882. 
C.C.  R.)    29 

Pleading — Indictment — Non-use  of  statut- 
able word— 24  &  25  Vict.  c.  100,  s,  18.— 
The  24  &  25  Vict.  c.  100,  s.  18,  enacts  that 
whosoever  shall  unlawfully  and  maliciously 
by  any  means  "  cause  '*  any  grievous  bodily 
harm  to  any  person,  &/c,,  shall  be  g^ty  of 
felony.  An  mdictment  framed  upon  this 
section  alleged  that  ''A.  unlawfully  and 
maliciously  did  '  inflict  *  grievous  bodily 
harm,''  not  using  the  statutable  term 
"  cause."  Held,  that  the  indictment  was 
sufficient.  {Beg.  v.  James  Bray,  March, 
1883.    C.  C.R.)    197. 

Postponement  of  cas&^Damger  to  public--' 
Infectious    witnesses. — Postponement   of 
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a  eaoe  on  the  groimd  that  inf  eotion  might 
be  conyeTed  to  the  pablic  by  the  attendance 
of  thewitneesee.  {Beg,  t.  Taylor,  Jan., 
1882.    Baggallay,  L.J.)    8. 

Beftual  to  get  <mde  ajudgment  in  murder — 
Venire  de  novo-^Want  of  proper  notice  of 
intention  to  try  before  a  epeeial  jury — 
Jury  not  properly  eummofC^^The  rre^ 
veniion  of  Crime  [Irdand^  Act,  1882, 
sect.  4. — P.  was  indicted  at  the  commission 
held  in  Green-street,  in  the  city  of  Dnblin, 
in  the  month  of  November,  1883,  before 
Mnrphy,  J.,  for  the  mnrder  of  K.  in  the 
city  of  Dnblin  on  the  4th  day  of  July, 
1882.  Notice  under  the  4th  section  of  the 
Preyeution  of  Crime  (Ireland)  Act,  1882, 
was  served  on  behalf  of  the  Attorney- 
General  for  Ireland  on  P.,  requiring  the 
ease  to  be  tried  by  a  special  jury,  "r,  was 
tried  on  the  12th  and  I3th  days  of  Novem- 
ber, 1883,  before  a  special  jury  who  were 
discharged  without  agreeing  to  a  verdict. 
The  Grown,  without  serving  a  new  notice 
for  a  special  jury,  put  P.  upon  his  trial  a 
second  time  at  the  same  commission  on  the 
19th  and  20th  days  of  November,  1883, 
before  another  special  jury  taken  from 
thoee  summoned  for  the  former  trial,  and 
he  was  convicted.  On  motion  bv  P.  to  set 
aside  the  verdict,  and  to  avoid  the  judg- 
ment, and  for  a  venire  de  novo:  Held, 
that  it  was  not  necessary  for  the  Attorney- 
General  to  serve  a  new  notice  for  a  special 
jury  for  the  second  trial  at  the  same  com- 
mission, and  that  there  had  not  been  a 
mistrial ;  and  that  P.  was  properly  con- 
victed. (Reg.  V.  Poole.  Dec.  1883. 
Q.  B.  Div.  Ir.)    368. 

Right  of  appeal — Misdemeanour — BiU  — 
Jurisaiction—Judieature  Act,  1873  (36  A 
37  Vict.  c.  66)  88.  19,  47. — ^A  prisoner 
indicted  for  misdemeanour  applied  to  a 
Divisional  Court  of  the  Queen's  Bench 
Division  for  bail,  and  on  his  application 
being  refused,  appealed  to  the  Court  of 
Appeal:  Held,  that  the  decision  of  the 
Divisional  Court  was  a  judgment  of  the 
High  Court  in  a  criminal  matter,  and  there- 
fore the  Court  of  Appeal  had  no  jurisdic- 
tion to  entertain  the  appeal.  (Reg.  v.  Foote. 
March,  1883.    Ct.  of  App.)    240. 

Spsgial  Yebdict,  Formal  Addition  to. 

(See  Murder.) 

Triai^Prieoner'a  etatement.^^TJ'pon  the  trial 
of  a  prisoner  who  is  defended  by  counsel 
(in  accordance  with  the  opinion  of  the 
majority  of  the  judges)  the  prisoner  after 
bis  counsers  address  to  the  jozy  will  be 


allowed  to  make  a  statement  of  facts  to 
the  jnxy.  But  when  it  is  proposed  to  call 
witnesses  for  the  prisoner  it  will  not  be 
comnetent  for  him  to  make  any  statement 
to  the  jury  in  addition  to  his  counsel's 
address.  (Reg.  v.  Millhouse.  Jan.,  1885. 
Lord  Coleridge,  C.J.)    622. 

Trial -^Prieoner^e  statement-^  Couneel  — 
Right  of  reply. — ^A  prisoner  on  his  trial 
defended  by  counsel  is  not  entitled  to  have 
his  explanation  of  the  case  to  the  jury 
made  through  the  mouth  of  his  counsel, 
but  may,  at  the  conclusion  of  his  counsers 
address,  himself  address  the  lury  and  make 
such  statement,  subject  to  this,  that  what 
he  savs  will  be  treated  as  additional  facts 
laid  before  the  court,  and  entitling  the 
prosecution  to  the  reply.  (Reg.  v.  ahim^ 
min.     May,  1882.    Cave,  J.)    122. 

Trial — Right  of  reply. '•^pou  the  joint  in- 
dictment  of  seveial  prisoners,  the  prosecu- 
tion has  not  a  rignt  to  reply  generally 
where  one  of  the  prisoners  calls  witnesses 
to  prove  an  alibiy  but  the  other  prisoners 
do  not  call  any  witnesses.  The  counsel 
for  the  prosecmon  should  sum  up  the  case 
generally,  and  reply  upon  the  evidence  as 
to  the  alibi,  before  the  counsel  for  the  pri- 
soners who  did  not  call  witnesses  address 
the  jury.  (Reg.  v.  Kain  and  others. 
Nov.,  1883.    Stephen,  J.)    388. 

Trial  of  several  prisoners  jointly — Witnesses 
for  defence — Limits  d^replAj  of  counsel 
for  the  prosecution. — The  prisoners  were 
indicted  for  obtaining  goods  by  false  pre- 
tences and  conspiracy  to  defraud.  At  the 
cloee  of  the  evidence  for  the  prosecution 
witnesses  were  called  for  the  defendant's 
Welham  and  Schneider  only,  whose  evi- 
dence was  applicable  to  their  respective 
eases  only,  and  did  not  affect  the  cases  of 
the  other  defendants.  Held,  that  the 
counsel  for  the  prosecution  should  confine 
his  reply  to  the  cases  of  Welham  and 
Schneider.  (Reg.  v.  TreveUi^  Welham, 
Kendrich,  Tattersfidd,  Schneider.  Hiller, 
Emey,  Garth,  Jacobi,  Lorent,  and  Wright, 
May,  1882.    Hawkins,  J.)    289. 

PRISONS  ACT,  1877. 

Ewpenses  of  conveying  prisoner  to  prisonr^ 
Meanina  of  ** committal  to  prison" — 
40  A  41  Vict.  0.  21,  ss.  4,  57,  61.— The 
effect  of  sections  4,  57,  and  61  of  the 
Prisons  Act,  1877  (40  &  41  Vict.  c.  21), 
is  to  transfer  the  liability  for  the  expenses 
of  conveying  prisoners  to  prison  from  the 
county  treasurer  to  the  Secretary  of  State. 
••  Committal  to  prison  "  means  committal 
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by  the  ma^tTate's  warrant,  not  reception 
within  the  prison  by  the  prison  officials. 
{Mullins  V.  The  Treasurer  cfthe  Cormty  of 
Surrey.    Nov.,  1881.    H.  t.)    9. 

SuperanwAotion  —  Compensation  — Appor- 
iionmeni — Superannuation  Act,  1859  (22 
Vict,  c.  26)— Special  minute. — ^At  the 
time  of  the  coming  into  operation  of  the 
Prisons  Act,  1877  (40  &  41  Tict.  c.  21).  C. 
was  the  governor  of  a  prison  which  had 
been  under  the  control  of  the  justices  of 
M.  as  the  local  authori^,  but  by  the  Act 
it  was  transferred  to  the  Secretary  of  State 
for  the  Home  Department.  Shortly  after- 
wards C,  who  was  not  incapacitated  in 
any  way,  resigned  his  appointment  in  order 
to  fieicilitate  some  improvements  in  the 
organisation  of  the  prison,  and  the  Oom- 
mwsioners  of  the  Treasury  granted  him  an 
annuity  pursuant  to  sect.  36  of  the  Act, 
and  apportioned  it,  in  accordance  with 
paragraph  4  of  that  section,  between  the 
county  rates  of  M.  and  moneys  to  be  pro- 
vided by  Parliament*  No  special  minute 
within  the  meaning  of  sect.  7  of  the  Super- 
annuation Act,  lg§9  (22  Vict.  c.  26),  was 
made  or  laid  before  Parliament  with 
reference  to  0.  or  his  office.  Held 
(affirming  the  judgment  of  the  Court 
of  Appeal,  May,  lS3,  p.  347),  that,  upon 
the  true  construction  of  the  Act,  the  com- 
missioners had  power  to  apportion  the 
annuity  as  they  had  done,  and  that  the 
provisions  of  the  Act  of  1859  as  to  a 
special  minute  were  directory  only,  and 
not  a  condition  precedent  to  the  grant- 
ing of  an  annuity  such  as  that  in  question. 
( Ae  Justices  of  MiddXeseoa  v.  The  Q;ueen, 
April,  1884.    H.L.)    542. 

(See  also  Criminal  hwnatic  and  Criminal 

Frisoner,) 

PRISONER'S   STATEMENT. 
(See  Fractice.) 

PRIVILEaE. 

(See  Evidence  and  Libel.) 

PRIZE  FIGHT. 

BUgality^Spectaiors'^Encouraging^Aid' 
ing^ilvid&fiee.—B.  and  M.  were  stripped, 
and  fought  for  nearly  an  hour  in  a  ring  of 
cord  supported  by  four  blue  stakes ;  six 
other  persons  were  in  the  ring,  three  in 
each  combatant's  comer.  Bets  were  made 
by  persons  in  the  crowd  of  from  130  to 
150  persona  around  the  ring.  The  pri- 
soners were  in  the  crowd,  but  were  not 
speaking  or  betting,  or  taking  any  part  in 


the  fight,  or  doing  anything.  Ooney  was 
hemmed  in  by  the  crowd,  and  could  not 
have  got  out  if  he  had  wanted.  The  tluree 
prisoners  were  charged  upon  an  indict- 
ment for  assaults  upon  B.  and  M.,  and  the 
chairman  directed  the  jury  "  that  they 
were  to  determine  whether  or  not  this  was 
a  prize  fight ;  that  there  was  no  doubt  that 
prize  fights  were  illegal,  just  as  much  so 
as  fchat  persons  shoula  go  out  to  fight  with 
deadly  weapons,  and  that  it  was  not 
material  which  parfcy  struck  the  first  blow ; 
and  that  all  persons  who  go  to  a  prize  fight 
to  see  the  combatants  strike  each  other, 
and  who  are  present  when  they  do  so,  are 
in  point  of  law  guilty  of  an  assault.  If 
they  were  not  casually  passing  by,  but 
stayed  at  the  place,  they  encouraged  it  by 
their  presence,  although  they  did  not  do 
or  say  anything."  Tne  jury  found  the 
three  prisoners  guilty,  but  added  that  it 
was  in  consequence  of  the  direction  of  law 
of  the  chairman,  as  they  found  that  the 
three  prisoners  were  not  aiding  or  abetting. 
Held  that  a  prize  fight  is  illegal,  and  that 
all  persons  aiding  and  abetting  therein  are 
guilty  of  an  assault.  Held  (Lord  Oole- 
ridge,  O.J.,  Pollock,  B.,  and  Mathew,  J. 
dissenting),  that  the  conviction  must  be 
quashed,  as  the  direction  of  the  chairman 
amounted  to  this :  That  the  mere  presence 
of  persons  at  a  prize  fight  unexplained  is 
conclusive  proof  of  intending  to  encourage 
the  fight,  although  they  are  not  seen  to  do 
or  say  anything ;  and  that  the  finding  of 
the  jury  was  in  obedience  to  that  direction 
without  exercising  any  judgment  of  their 
own  upon  the  sufficiency  of  the  evidence  as 
to  encouraging,  or  aiding  and  abetting  the 
fight.  (Beg.  v.  Coney,  Oilliam,  and  TuUy. 
2£uHsh,  1882.    CO.  R.)    46. 

PROSTITUTION. 

SUFFBBING  DATTOHTEB  TO  BE  ON  PbBMISBS 

FOB. 

(See  Criminal  Law  Aanendment  Act.) 
PUBLIO  HEALTH  ACT,  1875. 

OhIMNET  SEKDINa  FOBTH  BlaGK  SmOKE. 

(See  Nuisance.) 

PUBLIO  PLAOE. 

InieeeWt  exposure  —  Witnesses  of  offence 
trespassing  at  tims  of  commission— ^lace 
to  which  ptbblic  have  access,  but  no  legal 
right  of  access.'^Jjk  order  to  support  an 
indictment  for  indecent  exposure  in  a 
public  place,  it  is  sufficient  to  show  that 
the  offence  was  committed  in  a  place  where 
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an  asBemblj  of  the  pablio  ia  colleeted. 
(Beg.  T.  Wetlard.  Nov.,  1884.  0.  G.  B.) 
559. 

(See  also  Vctgrancy  AcU,) 

RAPE. 

OhUd  between  twelve  and  thirteen  yearB  old 
—88  A  39  Viet.  c.  94,  e.  4.— The  38  &  39 
Yict.  0.  94,  8.  4,  which  enacts  that  whoso- 
eyer  shall  nnlawfolly  and  oanially  know 
and  abnse  any  girl  being  above  the  age  of 
twelre  and  under  the  age  of  thirteen  years, 
whether  with  or  without  her  consent,  shall 
be  guUty  of  misdemeanour,  does  not  repeal 
the  old  law  which  made  the  offence  of 
rape  a  felony.  Beg.  y.  Dicken  (14  (Jox 
0. 0. 8)  affirmed.  (Beg.Y.  JoeiahBatdiffe. 
Not.  1882.    0.  0.  R.)    127. 

Contradictory  etatemente  by  witneeees — 
Admiaaibility  of  evidence — Complainte  of 
proeecutrioB — 28  A  29  Vict.  c.  18,  «.  3. — 
Where  in  an  indictment  for  rape  a  witness 
to  whom  the  prosecutrix  had  made  a  state- 
ment shortly  after  the  commission  of  the 
alleged  offence,  being  asked  on  cross- 
examination  as  to  the  particulars  of  such 
statement,  gave  an  answer  which  was 
different  from  that  which  the  prosecuting 
coxmsel  was  instructed  she  had  made: 
Held,  by  Day,  J.  (after  consulting  Gave,  J.), 
that  it  was  competent  for  the  counsel  for 
the  prosecution,  in  re-examination,  to  ask 
the  witness  whether  she  had  not  at  other 
times  made  a  different  statement,  and  one 
inconsistent  with  her  present  testimony,  to 
certain  persons  named;  and  also  to  call 
such  persons  to  give  eyidence  of  the  state- 
ments so  made  to  them  under  28  &  29  Yict. 
c.  18,s.3.  (Beg.Y.  Little.  1883.  Day,  J.) 
319. 

Married  woman — Carnal  connection — Con^ 
eent  obtained  hyfra/ud. — Where  a  married 
woman  consented  to  the  prisoner  having 
connection  with  her  under  the  impression 
that  he  was  her  husband :  Held,  that  the 
prisoner  was  guilty  of  rape.  Beg.Y.  Barrow 
(11  Gox  G.  0.  191 ;  L.  Rep.  1  G.  G.  R. 
156)  not  foUowed.  (Beg.  v.  Dee.  Dec., 
1884.    G.G.R.Ir.)    579. 

REGEIVING  STOLEN  PROPERTY. 

GtJILTT  KNOWLBDaB. 

(See  Evidence.) 

RESTITUTION    OP    STOLEN 
PROPERTY. 

(See  Larceny.) 


RINGING  THE  GHANGES. 

(See  Larceny.) 

RIOT. 

Attbmpt  to  Excitb. 

(See  Boycotting.) 

ROGUE  AND  VAGABOND. 

(See  Vagrancy  Acte.) 

SALE  OP  POOD  AND  DRUGS  AGTS. 

Tradesman  sullying  different  article  from 
that  demanded  by  purchaser — 88  &  39 
Vict.  c.  63,  8.  6 ;  42  &  43  Vict.  c.  30,  e.  2.— 
Sect.  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  as  interpreted  by  and  read  together 
with  sect.  2  of  the  Sale  of  Pood  and  Drugs 
Act  Amendment  Act,  1879,  is  not  limited 
to  cases  of  mixing  and  adulterating  only, 
but  applies  also  to  cases  where  an  article 
entirely  different  from,  and  not  being  of 
the  nature  or  substance  or  quality  of  the 
article  demanded  by  the  purchaser,  is 
supplied  by  the  seller;  and  therefore  a 
traaesman,  who  in  response  to  a  request 
for  "  saffron "  supplies  a  customer  with 
"  savin,"  comes  within  and  is  liable  to  the 
penalty  imposed  by  seet.  6  of  the  Act  of 
1875.  (Knight  Y.Bowere.  March,  1885. 
Q.  B.Div.)    728. 

(See  also  Adulteration  of  Food.) 

SALVATION  ARMY. 

(See  Unlawful  Aseemhly.) 

SENTENGE,  AMENDMENT  OP. 
(See  False  Pretences.) 

SOLICITOR  AND  GLIENT. 

PbIVILBOE — GOMMTJNICATION     PbIOB     TO 
GOMMISSION  OF  GbIMB. 

(See  Evidence.) 

SPEGIAL  VBRDIGT. 
(See  Murder.) 

STATEMENT  BY  PRISONER, 

(See  Practice.) 

SUMMARY  JURISDIGTION  AGT.  1879. 
(See  Criminal  Prisoner.) 

SURETIES  FOR  GOOD  BEHAVIOUR. 

Assembly  fob  Lawfvi.  Pubpose. 

(See  Unlawful  Assembly.) 
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Jurisdietum  of  Ma^Utraies — Certiorari — 
Evidence — Affidamt — 34  Edw.  3,  c.  1.— 
H.  B.,  at  the  execution  of  an  habere  to 
enforce  payment  of  rent,  addressed  a 
number  of  persons,  including  the  tenant 
under  eviction,  as  follows :  "  l*ay  no  rent 
to  the  landlord.  We  will  make  you  right 
about  the  land ;  we  will  build  you  a  house 
at  any  expense,  and  make  yon  comfortable 
during  tne  winter."  A  summons  was 
issued  against  H.  B.,  calling  on  her  to 
show  canse  why  she  should  not  be  bound 
over  to  be  of  g^ood  behaviour,  and  at  the 
hearing  of  the  summons  H.  B.  was  ordered 
to  find  bail  to  be  of  good  behaviour  for  six 
months,  and  in  default  to  be  imprisoned 
for  one  month.  She  refused  to  give  bail 
and  was  accordingly  imprisoned  for  one 
month.  Held,  on  motion  to  show  cause 
against  a  conditional  order  for  a  writ  of 
certiorari,  that  the  justice  had  jurisdic- 
tion to  make  the  order.  Held  also  that 
the  court  would  not  aUow  the  evidence 
given  in  the  court  below  to  be  supple- 
mented by  affidavit  of  other  facts  that 
occurred  at  the  execution  of  the  habere. 
{Beg.  V.  The  Juetices  of  the  County  of  Cork. 
Jan.,  1882.    Q.  B.  Div.  Ir.)    78. 

(See  also  Justices  of  the  Peace.) 

Originaljvrisdictum  of  the  QueetCs  Bench 
—34  Mdw.  3,  eop.  1—21  Jac.  1,  cap.  8 
(^.)— 10  A  11  C(xr,  1,  cop.  10  (Jr.).— 
Notices  were  served  on  D.  H.  and  Q.  of 
applications  to  the  Queen's  Bench  Divi- 
sion, requiring  them  to  find  sufficient 
sureties  to  be  of  good  behaviour  towards 
Her  Majesty  and  all  her  Majesty's  sub- 
jects, or  in  default  that  thev  should  be 
committed  to  prison.  Held,  upon  the 
hearing  of  the  appUcations,  that  the  judges 
of  the  Queen's  ^nch  Division  as  con- 
servators of  the  peace  have  original  juris- 
diction independently  of  the  statute  34 
Edw.  3,  c.  1,  to  require  sureties  for 
good  behaviour  from  persons  whose  acts 
or  language  are  shown  to  be  likely  to 
endimger  the  public  peace.  Held  also 
that  t^ese  were  proper  oases  in  which  to 
exercise  that  jurisdiction.  Beg.  (Beynolds) 
V.  The  Justices  of  Cork  (10  L.  Bep.  Ir.  1 ; 
and  Beg.  (Feehan)  v.  The  Justices  of  the 
QueerCs  County  (10  L.  Bep.  Ir.  294 ;  ante, 
p.  149,  under  the  name  of  Beg.  v.  Justices 
of  Cork)  approved  of.  (Ex^arte  Charles 
M.  Seymour  v.  Michael  Danvtt ;  Ex  parte 
Patrick  Beams  v.  T.  M.  Healy,  M.P. ;  Ex 

5 arte  Charles  E.  Seymour  v.  P.  J.  Quinn, 
an.,  1883.    Q.  B.  Div.  Ir.)    242. 


THEFT-BOTE. 

(See  Compounding  Felony.) 

TBACTION  ENGINE. 

Obstbtjction  op  Highway. 

(See  Highway.) 

TBEASON-FELONY. 

11  A  12  Vict.  c.  12,  s.  3 — Levying  war  against 
the  Queen  to  com/pel  her  hy  force  to  change 
her  counsels — Evidence-^Uvert  act  or  deed 
'^Corroboration  of  accomplice. — Secret 
clubs  were  formed  in  America,  branches  of 
a  society  called  the  Fenian  Brotherhood, 
whose  object  was  said  to  be  to  procure 
"  the  freedom  of  Ireland  by  force  alone." 
The  prisoners,  members  of  these  clubs, 
came  to  England  provided  with  funds, 
their  intent  being  to  destroy  public  build- 
ings by  nitro-gfycerine  and  other  en>lo- 
sives.  One  of  tne  prisoners  appeared  to 
be  the  director  of  the  movements  of  the 
others,  another  was  detected  in  manufac- 
turing nitro-glycerine  in  large  quantities 
at  Birmingham,  and  others  were  employed 
in  the  removal  thereof,  when  manufactured, 
to  London  under  the  director's  superinten- 
dence. There  was  evidence  that  the  House 
of  Commons  and  Scotland  Yard  Office  of 
the  detective  police  were  pointed  out  as 
places  to  be  d!estroyed,  as  weU  as  that  the 
nitro-glycerine  was  to  be  used  for  destrov- 
in^  other  public  public  buildings.  The 
prisoners  were  indicted  xmder  the  11  &  12 
Vict.  c.  12,  s.  3  (Treason-Felony  Act) 
for  compassing,  devising,  and  mtend- 
ing  to  deprive  and  depose  the  Queen 
from  the  style,  honour,  or  roval  name  of  the 
Imperial  Orown  of  the  United  Kingdom, 
for  levyine  war  against  her  to  compel  her 
to  change  ner  counsels,  and  to  intimidate 
and  overawe  the  Houses  of  Parliament. 
The  jury  were  directed  (1.)  That  if  they 
thought  that  one  or  more  of  the  prisoners 
did  compass,  devise,  or  intend  to  lorce  the 
Queen  to  change  her  counsels  and  to  over- 
awe the  Houses  of  Parliament  by  violent 
measures,  directed  against  either  the  pro- 
perty of  the  Queen,  the  public  property, 
or  the  lives  of  the  Queeirs  subjects,  and 
not  with  the  view  of  repaying  any  private 
spite  or  enmity  against  any  particular  sub- 
jects of  the  Queen,  it  would  be  a  levying 
of  war  against  the  Queen  within  the  mean- 
ing of  the  first  count  of  the  indictment  ; 
that  it  was  not  the  less  compassing  and 
intending   levying  war,    because  by   the 

S regress  of  science  two  or  three  men  could 
o  now  what  could  not  have  been  done 
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years  ago  except  by  a  large  number  of 
persons ;  that  the  question  was,  was  there 
proof  that  the  prisoners  did  what  they  did 
with  the  intention  of  depriving  and  depos- 
ing the  Queen  from  the  style  of  the 
Imperial  Crown  of  the  Unitea  Kingdom 
or  with  the  intention  of  separating  Ireland 
from  the  Grown  of  England  and  establish- 
ing an  independent  republic.  (2.)  That  if 
what  the  prisoners  did  was  done  to  compel 
Her  Majesty,  or  her  Ministers,  by  force  to 
change  the  present  constitution,  and  to 
alter  the  relations  between  England  and 
Ireland,  or  even  to  set  up  a  separate  Par- 
liament in  Ireland,  it  would  be  within  the 
second  count  of  the  indictment.  (3.)  That 
if  what  the  prisoners  did  was  done  for  the 
puipose  of  intimidating  and  overawing 
Doth  or  either  Houses  of  Parliament  so  as 
to  frighten  them  into  doing  what  other?rise 
they  would  not  have  done,  it  would  be 
within  tiie  third  count.  The  evidence  of 
an  approver  may  be  acted  on  by  the  jury 
if  tiiey  think  it  true,  but  the  practice  is  to 
require  some  corroboration  of  nis  evidence. 
It  is  not  necessary  that  he  should  be  cor- 
roborated in  every  particular,  for  if  so  it 
would  not  be  necessary  to  call  him  as  a 
witness,  but  there  must  be  a  certain 
amount  of  confirmation  sufficient  to  satisfy 
the  jury.  (Reg.  v.  Thomas  OcUlagher, 
Whii^iead,  Wilson,  Anahwgh,  Curtin, 
and  Bernard  Oallagher.  June,  1883. 
Lord  Coleridge,  C.J.,  the  Master  of  the 
Bolls,  and  Grove,  J.)    291. 

Purpose  of  instrttment^^Treasonable  vnUn" 
tion — JEvidence — BtfO'den  of  vroof,  —  D. 
and  others  were  charged  under  tne  Ireason- 
Pelony  Act  (11  &  12  Yict.  c.  12],  sect.  3, 
with  being  in  the  possession  oi  certain 
instruments  and  explosive  materials, 
with  intent'  to  use  tnem  for  the  pur- 
pose of  carrying  out  the  objects  of 
certain  treasonable  combinations  existing 
in  the  United  Kingdom  and  abroad.  Held, 
that,  for  the  purpose  of  showinff  such 
intent,  evidence  might  be  given  lowing 
that  the  only  known  use  hitherto  made  ot 
such  instruments  and  explosive  compounds 
had  been  in  causing  destructive  explosions 
to  property ;  and  that  the  fact  of  some  of 
those  explosions  having  happened  out  of 
the  jurisdiction  of  the  court  did  not  affect 
the  admissibility  of  the  evidence.  Held 
also,  that,  for  the  purpose  of  showing  a 
treasonable  object  on  the  part  of  the  pri- 
soners, and  negativing  any  private  object^ 
evidence  might  be  given  of  the  existence, 
down  to  a  period  nearly  approaching  the 
date  of  the  alleged  acts,  m  the  country 


from  which  the  instruments  and  explosive 
materials  were  brought,  of  a  treasonable 
conspiracy  having  for  its  object  the  altera- 
tion of  the  existins^form  of  government  by 
violent  means,  although  such  evidence  did 
not  establish  that  the  prisoners  were  mem- 
bers of,  or  directly  connected  with,  such 
conspiracy.  Though  the  general  rule  is 
that  the  prosecution  must  niake  out  intent, 
there  may  be  circumstances  under  which 
the  burden  of  proof  is  shifted  to  the  other 
side.  {Beg,  v.  Deasy  and  others,  Aug., 
1883.    Stephen.  J.)    334. 


TRIAL. 
(See  PraeUoe,) 

UNLAWFUL  ASSEMBLY. 

AUTHOBITT  TO  DiSPBBSB. 

(See  Justice  of  the  Peace,) 

The  "  Salvaiion  Army  " — Assembly  of  per- 
sons for  lawful  purpose — Knowledge  by 
them  thai  su^h  assembly  wotM  cause 
others  to  comanit  a  breach  of  the  peace — 
Liability  for  su^h  hreachr-^Bwreties  to 
keep  the  peace. — ^The  appellants,  with  a 
considerame  number  oi  other  persons, 
forming  a  body  called  the  "&Jvation 
Army,  assembled  together  in  the  streets 
of  a  town  for  a  lawral  object,  and  with 
no  intention  of  carrying  out  iJieif  object 
unlawfully,  or  hj  me  use  of  physical 
force,  but  knowing  that  their  assembly 
would  be  opposed  and  resisted  by  other 
persons  in  such  a  way  as  would  in  all  pro- 
EMibility  tend  to  the  committing  of  a  breach 
of  the  peace  on  the  part  of  such  opposing 
persons.  A  disturcMUice  of  the  peace 
having  been  created  by  the  forcible  opposi- 
tion of  a  number  of  persons  to  the  assembly 
and  procession  through  the  streets  of  the 
appellants  and  the  Sdvation  Army,  who 
themselves  used  no  force  or  violence: — 
Held,  that  the  appellants  had  not  been 
guilty  of  ''unlawfully  and  tumultuously 
assembling,"  &c.,  and  could  not  therefore 
be  convicted  of  that  offence,  nor  be  bound 
over  to  keep  the  peace.  Held  also,  that 
knowledge  bv  persons  peaceably  assembling 
for  a  lawful  object  that  their  assembly 
will  be  forcibly  opposed  by  other  persons, 
under  circumstances  likely  to  lead  to  a 
breach  of  the  peace  on  the  part  of  such 
other  persons,  does  not  render  such 
assembly  unlawful.  {Beaity  and  others 
(apps.)  V.  Oillhanks  (reep.).  June,  1882. 
Q.B.Div.)    138. 
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UNLAWFUL  CONFEDERACY 
(See  Boycotting,) 

UNSOUND   MEAT. 

Punishment  of  offender — Admiasihility  of 
evidence  of  unsoundness  before  justice 
empowered  to  oontnct.  —  By  the  117th 
section  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  if  it  appears  to 
the  justice  that  any  animal  carcase,  meat, 
&c.,  seized  by  any  medical  officer  of  health 
or  inspector  of  nuisances  under  the  116th 
section  of  the  Act,  and  carried  away  to  be 
dealt  with  by  a  justice,  is  diseasea  or  un- 
sound, or  xm wholesome  or  unfit  for  the  food 
of  man,  he  shall  condemn  the  same,  and 
order  it  to  be  destroyed  or  so  disposed  of 
as  to  prevent  it  from  being  exposed  for  sale 
or  used  for  the  food  of  man ;  and  the  per- 
son to  whom  the  same  belongs  or  did  belong 
at  the  time  of  exposure  for  sale,  or  in  whose 
possession  or  on  whose  premises  the  same 
was  found,  shall  be  liable  to  a  penalty  not 
exceedinfif  '20L  for  every  animal  carcase  or 
fish,  or  piece  of  meat,  flesh,  or  fish  so  con- 
demned, or,  at  the  discretion  of  the  justice, 
without  the  infliction  of  a  fine,  to  impri- 
sonment for  a  term  of  not  more  than  tluree 
months,  and  the  justice  who,  xmder  this 
section,  is  empowered  to  convict  the 
offender  may  be  either  the  justice  who  may 
have  ordered  the  article  to  be  disposed  of 
or  destroyed,  or  any  other  justice  having 

J'nrisdiction  in  the  place.  Certain  meat 
Laving  been  seized  oy  an  inspector  of 
nuisances  and  condemned  and  ordered  to 
be  destroyed  by  a  justice,  an  information 
was  preferred  under  the  above  section 
against  T.,  in  whose  possession  it  was  found, 
wno,  on  the  hearing  thereof,  proposed  to 
call  evidence  as  to  the  sonnaness  of  the 
meat.  This  was  objected  to,  on  the  ground 
tibiat  the  question  of  soundness  had  already 
been  adjudicated  upon  by  the  justice  who 
condemned  the  meat,  but  the  justices  over- 
ruled the  objection,  and  heard  the  evidence. 
Held,  on  case  stated,  that  the  justices  were 
right.  {Waye  (app.)  v.  Thompson  (resp.). 
Q.  B.Div.)    ^" 
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UTTERING   FOEGED    DOCUMENTS. 

EVIDBNCE  OF  GUILTT  KKOWLEDOB. 

See  {Evidence,) 

YACCINATION  ACT,  1867. 
(See  Criminal  Prisoner,) 


YAGRANCT    ACTS. 

Oamina — Baihvay  carriage — Open  plaice  to 
whim  public  have  access — Vagrami  Act 
Amendment  Act,  1873. — A  railway  carriage, 
when  being  used  for  the  conveyance  of 
passengers  on  the  line,  is  "  an  open  place 
to  which  the  public  have,  or  are  permitted 
to  have,  access"  within  the  meaning  of 
sect.  3  of  the  Vagrant  Act  Amendment 
Act,  1873.  The  respondent  and  other 
persons  were  found  pla^g  a  game,  known 
as  the  "  three-card-tnck/'  in  a  railway 
carriage  which  was  conveying  passengers 
on  the  London  and  South- Western  Rail- 
way Company's  line :  Held,  that  the  respon- 
dent ought  to  have  been  convicted.  The 
words  "  open  place  to  which  the  public 
have,  or  are  permitted  to  have,  access,"  are 
not  confined  to  those  places  to  which  the 
access  is  unconditional.  {Langrish  (app.) ; 
V.  Archer  (resp.)  Nov.  1882.  Q.  B.  Div.) 
194 

Idle  and  disorderly  persons — Men  on  strike 
collecting  ahns  for  their  fellow-workmen 
-^Begging  in  the  streets-— 6  Geo.  4,  c.  83. 
— The  appellants  were  colliers,  who  lived 
at  Silverdale,  near  Burslem,  in  Stafford- 
shire, and  were,  at  the  time  in  question,  on 
strike.  They  had  homes  and  families  in 
SUverdale,  and  were,  at  the  time  referred 
to,  in  a  street  at  Burslem,  some  of  them 
drawing  a  waggon,  on  which  was  inscribed 
"  The  children^  bread  waggon."  One  of 
them  went  into  a  shop  and  asked  the  shop- 
keeper for  assistance  for  the  miners,  and 
then  went  into  a  private  house  and  asked 
for  bread  for  the  children,  and  got  a 
cabbage.  The  men  were  not  disorderly, 
and  tneir  demeanour  was  not  impro]^r, 
but  it  was  stated  that  this  mode  oi  gome 
about  was  of  constant  occurrence,  ana 
caused  annoyance  to  householders.  Upon 
these  facts  the  appellants  were  summoned 
before  the  stipendiary  magistrate  at  Burs- 
lem, and  charged  under  sect.  3  of  the  5 
G^o.  4,  c.  83.  Upon  a  case  stated  for  the 
opinion  of  the  court,  held  that  the  convic- 
tion ought  to  be  quashed,  as  the  statute 
only  applies  to  those  who  make  it  a  regular 
habit  and  mode  of  life  to  wander  M>out 
and  put  themselves  in  the  public  streets 
for  tne  purpose  of  asking  alms,  and  not  to 
those  wno  (as  in  this  case)  asked  for  alms, 
not  as  a  habit  and  mode  of  life,  nor  as 
seeking  any  advantage  for  themselves,  but 
for  the  specific  purpose  of  assisting  their 
feUow-workmen.  {Pointon  and  another 
V.  jffitt.    Feb.,  1884.    Q.  B.  Div.)    46L 

Rogue  and  Vagabond — Frequenting  highway 
with  intent  to  commit  afelony--5  (ho.  4. 


INDEX. 


XCIX 


c.  83,  8,  4—34  A  35  Vict.  c.  112,  s.  15.— 
By  5  Geo.  4,  c.  83,  s.  4,  and  34  &  35  Vict, 
c.  112,  8.  15,  every  suspected  person  or 
reputed  thief  frequenting  any  street,  or 
any  highway,  or  any  place  adjacent  to  a 
street  or  highway,  with  intent  to  commit 
felony,  shall  oe  deemed  a  rogue  and  vaffa- 
bond,  &/C,  A  man  who  frequents  a  pumic 
street,  havinff  in  his  mind  the  intent  to 
commit  a  felony  when  and  wheresoever 
opportunity  arises,  comes  within  these 
sections,  even  though  no  opportunity 
arises,  and  may  be  committed  as  a  rogue 
and  vagabond  if  the  justices  are  satished 
on  sufficient  evidence,  first,  that  he  "  fre- 
quented" the  street,  according  to  the 
ordinary  meaning  of  the  word  "  frequent;" 
secondly,  that  ne  did  so  with  intent  to 
commit  felony.  The  overt  act,  or  attempt 
to  carry  out  the  intent,  is  not  an  essential 
part  of  the  offence ;  and  it  is  not  necessary 
that  the  intent  49hould  be  to  commit  a 
felony  in  the  street  frequented.  Be 
Thomas  Cross  (1  H.  &  N.  651 ;  26  L.  J. 
28,  M.  C.)  discussed.  {Clarh  (app.)  v.  The 
Queen  (resp.),  Dec.  1884.  Q.  B.  Div.) 
666. 

VENIRE  DE  NOVO. 
Refusal  to  set  aside  a  Judgment  in 

MUBDEB. 

(See  Practice.) 

WATER. 

Theft  of. 

(See  LarceiMf,) 


WILD  BIRDS  PRESERVATION  ACT, 

1880. 

Authority  of  owner  or  occupier  of  Zan<2— 43 
&  44  Vi^t.  c.  35,  8.  3. — ^By  the  3rd  section 
of  the  Wild  Birds  Preservation  Act,  1880 
(43  &  44  Vict.  c.  35)  it  is  provided  that 
any  person  who,  between  the  Ist  day  of 
March  and  the  1st  day  of  August  in  anv 
vear  after  the  passing  of  the  Act  shall 
knowingly  and  wilfullv  shoot  or  attempt 
to  shoot  any  wild  bird,  or  shall  use  any 
lime,  trap,  snare,  net,  or  other  instrument 
for  the  purpose  of  taking  any  wild  bird, 
shall  forfeit,  &c.,  but  the  section  is  not  to 
apply  to  the  owner  or  occupier  of  any  land, 
or  to  any  person  authorised  by  the  owner 
or  occupier  of  any  land,  killing  or  taking 
any  wild  bird  on  such  land.  R.,  having, 
with  the  authority  of  the  occupier  of  cer- 
tain land,  shot  wild  birds  thereon,  which 
were  taken  on  oth^r  lands  without  the 
authority  of  the  owners  or  occupiers 
thereof,  was  charged  with  an  osence 
against  the  section.  Held,  on  case  stated, 
that  R.  did  not  come  within  the  exemption 
contained  in  the  section,  and  was  rightly 
convicted.  {Beg.  v.  Gilham  and  others. 
Nov.  1884.    Q.B.  Div.)    719. 


WITNESS. 

Questions  Tending  to  Cbiminate. 

(See  Evidence. 

Infectious. 
(See  Practice. 
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